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specific applications may have already
invested in good faith in alternatives
that the SNAP program now determines
to be unacceptable. Grandfathering also
allows EPA to balance the desire not to
penalize those who switched early in
good faith with the need to avoid
creating an incentive for continued
investment in alternatives the Agency
wishes to discourage.

What Criteria Are Used in Deciding
Whether To Grandfather Continued Use
of Unacceptable Substitutes?

In Sierra Club v. EPA (719 F.2d 436
(DC Cir. 1983)), the court established a
four-part test to judge the
appropriateness of Agency
grandfathering. EPA considers the
following when making a grandfathering
determination:

(1) if the new rule represents an
abrupt departure from previously
established practice;

(2) the extent to which a party relied
on the previous rule;

(3) the degree of burden which the
application of the new rule would
impose on the party; and

(4) The statutory interest in applying
the new rule immediately.

Why Does EPA Believe That HCFC-
141b, —22 and -142b Users Meet the
Grandfathering Criteria?

The Agency recognizes that some
foam manufacturers may have switched
to HCFC-141b, —22 or —142b in good
faith, expecting that these substitutes
would sufficiently lower the risk of
ozone depletion relative to other foam
blowing agents available at the time. To
avoid unfairly penalizing these existing
users, the Agency is proposing to extend
the effective date of the unacceptability
listing until January 1, 2005, based on
EPA’s belief that existing users of
HCFC-141b, —22 and —142b meet the
grandfathering criteria outlined in
Sierra Club v. EPA. EPA listed these
substances as acceptable substitutes for
class I substances in 1994. Prohibiting
the use of these chemicals immediately
represents an abrupt departure from that
established practice for the many foam
manufacturers that rely on HCFC-141b,
—22 and —142b. These HCFCs were
previously listed as acceptable
substitutes for CFC foam blowing agents
in various end-uses and were not
scheduled for phase-out until future
years. Additionally, if the proposal was
to become effective immediately, it
could create a burden on existing users
if they currently do not have the means
to make a sudden change to their
operations. These factors outweigh
EPA’s statutory interest in applying the
new rule immediately to existing users.

EPA believes its goal of encouraging the
transition away from ODSs is still
satisfied as new use of these substances
will not be permitted in the foam sector
and existing users will begin
transitioning to zero-ODP alternatives.

How Did EPA Determine the Length of
the Proposed Grandfathering Period?

EPA believes that it could take foam
manufacturers up to four years to
transition to alternatives. EPA
considered that companies might need
to conduct several activities during that
time period, including:

(1) Obtain permits or make
modifications to existing permits;

(2) Make changes to equipment in
order to optimize production and ensure
worker safety;

(3) Establish raw material suppliers;

(4) Develop formulations;

(5) Test final products; and

(6) Obtain final product review and
approval by relevant boards or agencies.

I Currently Use HCFC-22 and/or HCFC-
142b as a Foam Blowing Agent. How
Long Could I Continue To Use Them?

In today’s action, EPA proposes that
all current users of HCFC-22 or —142b
in foam applications must transition to
an acceptable substitute by January 1,
2005. EPA strongly encourages foam
end-users to transition away from these
substitutes as their existing stocks are
used and/or they recoup their
investment in equipment unique to
these substitutes.

Why Is EPA Not Proposing To
Grandfather the Use of HCFC-124 as
Well?

Grandfathering would not apply to
HCFC-124 as a foam blowing agent
since it has not been previously listed
as an acceptable foam blowing agent.
Grandfathering allows limited
continuation of previously acceptable
use which is subsequently determined
to be unacceptable.

Why Would I Have To Stop Using
HCFC-22 or -142b Before Its Production
Phase-Put in 20107

The production phase-out, which is
described in more detail above, does not
govern use of HCFCs. As mentioned
above, the role of the SNAP program is
to promote the use of substitutes
believed to present a lower risk to
human health and the environment (40
CFR 82.170). EPA believes that
sufficient non-ozone-depleting foam
blowing agents are available to replace
HCFC-22 and —142b. The Agency has
listed other ozone-depleting chemicals
as unacceptable for specific uses before
the production phase-out date specified

in the Montreal Protocol and Clean Air
Act (e.g. HCFC-141b was listed
unacceptable as a cleaning solvent in
the original 1994 SNAP rulemaking (59
FR 13044)).

Does EPA Need To Be Petitioned in
Order To List a Substitute as
Unacceptable?

No. EPA has the authority to amend
its regulations to initiate changes to
SNAP determinations independent of
any petitions or notifications received.

What if Some Alternatives Are Not
Available in Time for Me To Meet the
2005 Deadline?

Some of the alternatives in the SNAP
foam sector were only recently listed as
acceptable (64 FR 65037). One
alternative, HFC—-245fa, is not yet
commercially available in large
quantities. If some alternatives prove to
be technically infeasible or do not
become available on a large scale, EPA
has the ability to re-consider the
proposed deadline.

What if There Is a Technical Constraint
That Makes It Extremely Difficult for Me
To Meet the SNAP Requirements?

You may be able to continue using
HCFC-22 or —142b if you determine that
there are no alternatives that can replace
them in your specific application. In
situations where companies have no
technically feasible alternatives, EPA
may extend the grandfathering of
HCFC-22 or —142b for specific users or
end-uses. EPA is not considering
specific extensions at this time because
the Agency feels that the grandfathering
period provides everyone sufficient time
to further develop and transition to
alternatives. At some time prior to the
expiration of the proposed
grandfathering period, EPA will
consider extending the grandfathering
period for those applications where the
use of alternatives is infeasible.

What Criteria Would I Need To Meet in
Order for EPA To Extend the
Grandfathering Period?

In order for EPA to extend the
proposed grandfathering period, the
Agency would need to be convinced
that no technically feasible alternatives
would be available. Users who believed
they needed to use HCFC-22 or —142b
past January 1, 2005, might be subject to
the criteria laid out in 40 CFR 82.180
(b)(3). EPA might also require
descriptions of the following:

(1) The process or product in which
HCFC-22 or —142b is needed;

(2) Substitutes examined and rejected;

(3) Reason for rejection; and
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(4) Anticipated date other substitutes
will be available and projected time for
switching to them.

Although the user is not required to
submit all of the documentation to EPA,
the Agency may request some of this
information in order to determine
whether continued use of HCFC-141b,
—22 or —142b is warranted.

Can I Comment on This Proposed Rule?

Yes. EPA is soliciting comments on
this proposal. The Agency welcomes
any feedback on this proposal and urges
commenters to provide data in support
of their views. EPA also requests that
commenters be as specific as possible.
For example, if you believe that in a
certain end-use there are no alternatives
to HCFC-22 or blends thereof, you
should provide information on that
particular application and why the
available alternatives are not technically
feasible. Information on where to send
comments is provided at the beginning
of this notice under ADDRESSES.

IV. Economic Impact

At the request of the Office of
Management and Budget, EPA evaluated
the potential cost impacts of today’s
proposal. EPA considered the
implications of appliance
manufacturers’ obligations to comply
with the Department of Energy’s (DOE)
1997 Refrigerator Efficiency Standards.
These standards require energy
consumption of refrigerators,
refrigerator-freezers, and freezers to be
reduced by 30% by July 2001.
Specifically, EPA examined the
potential costs associated with
complying with the DOE standards
while meeting EPA’s SNAP
requirements. EPA believes that today’s
proposal will not result in a significant
cost to appliance manufacturers or
consumers. In fact, when costs
associated with manufacturing
refrigerators that will meet DOE energy
efficiency requirements are considered,
EPA estimates that use of non-HCFC
foam blowing agents can result in cost
savings.

Based in part on confidential
information collected from chemical
and appliance manufacturers pertaining
to various foam blowing agents and
their thermal insulation value, price,
and equipment and material
requirements, EPA estimates that the
cost today to convert to zero-ODP
blowing agents would range from
approximately $3 to $10 for a mid-size
refrigerator (24 cubic feet with a retail
price of approximately $900).
Accounting for the fact that refrigerators
will have to be re-designed to meet the
DOE energy efficiency standards when

they become effective in July 2001 (e.g.,
reduced motor power in condenser and/
or evaporator motor, reduced gasket
heat leak rates, increased insulation,
etc.), and because different blowing
agents provide different thermal
insulation values, EPA estimated the
cost impacts associated with different
blowing agents after the DOE standards
become effective, assuming today’s
proposal becomes a final rule. For a
mid-size refrigerator (24 cubic feet,
approximately $900 retail), we estimate
the impacts of this proposal would be a
cost savings ranging between
approximately $2.30 and $3.40 per
refrigerator, which in aggregate, would
total between approximately $23
million and $34 million per year.

V. Administrative Requirements

A. Executive Order 12866

Under Executive Order 12866, (58 FR
51735; October 4, 1993) the Agency
must determine whether the regulatory
action is “significant”” and therefore
subject to OMB review and the
requirements of the Executive Order.
The Order defines “significant
regulatory action” as one that is likely
to result in a rule that may: (1) Have an
annual effect on the economy of $100
million or more or adversely affect in a
material way the economy, a sector of
the economy, productivity, competition,
jobs, the environment, public health or
safety, or State, local, or tribal
governments or communities; (2) create
a serious inconsistency or otherwise
interfere with an action taken or
planned by another agency; (3)
materially alter the budgetary impact of
entitlement, grants, user fees, or loan
programs or the rights and obligations of
recipients thereof; or (4) raise novel
legal or policy issues arising out of legal
mandates, the President’s priorities, or
the principles set forth in the Executive
Order.

Pursuant to the terms of Executive
Order 12866, OMB notified EPA that it
considers this a “significant regulatory
action” within the meaning of the
Executive Order and EPA submitted this
action to OMB for review. Changes
made in response to OMB suggestions or
recommendations will be documented
in the public record.

B. Unfunded Mandates Act

Section 202 of the Unfunded
Mandates Reform Act of 1995
(“Unfunded Mandates Act”) (signed
into law on March 22, 1995) requires
that the Agency prepare a budgetary
impact statement before promulgating a
rule that includes a Federal mandate
that may result in expenditure by state,

local, and tribal governments, in
aggregate, or by the private sector, of
$100 million or more in any one year.
Section 203 requires the Agency to
establish a plan for obtaining input from
and informing, educating, and advising
any small governments that may be
significantly or uniquely affected by the
rule. Section 204 requires the Agency to
develop a process to allow elected state,
local, and tribal government officials to
provide input in the development of any
action containing a significant Federal
intergovernmental mandate. Under
section 205 of the Unfunded Mandates
Act, the Agency must identify and
consider a reasonable number of
regulatory alternatives before
promulgating a rule for which a
budgetary impact statement is prepared.
The Agency must select from those
alternatives the least costly, most cost-
effective, or least burdensome
alternative that achieves the objectives
of the rule, unless the Agency explains
why this alternative is not selected or
the selection of this alternative is
inconsistent with law.

Because EPA estimates that this
proposed rule will not result in the
expenditure by State, local, and tribal
governments or the private sector of less
than $100 million in any one year, the
Agency has not prepared a budgetary
impact statement or specifically
addressed the selection of the least
costly, most cost-effective, or least
burdensome alternative. Because small
governments will not be significantly or
uniquely affected by this rule, the
Agency is not required to develop a plan
with regard to small governments.
Finally, because this NPRM does not
contain a significant intergovernmental
mandate, the Agency is not required to
develop a process to obtain input from
elected state, local, and tribal officials.

C. Regulatory Flexibility

The Regulatory Flexibility Act (RFA)
generally requires an agency to conduct
a regulatory flexibility analysis of any
rule subject to notice-and-comment
rulemaking requirements unless the
agency certifies that the rule will not
have a significant economic impact on
a substantial number of small entities.
Small entities include small businesses,
small not-for-profit enterprises, and
small governmental jurisdictions. This
rule would not have a significant impact
on a substantial number of small entities
because the costs of the SNAP
requirements as a whole are expected to
be minor. There are numerous
alternatives available and some users
have independently begun to transition
away from the substances listed as
unacceptable because of the HCFC



Federal Register/Vol. 65, No. 133/Tuesday, July 11, 2000/Proposed Rules

42661

production phase-out. The actions
herein may well provide benefits to
businesses who have transitioned to
HCFC alternatives. EPA has determined
that it is not necessary to prepare a
regulatory flexibility analysis in
connection with this proposal.
Therefore, I certify that this action will
not have a significant economic impact
on a substantial number of small
entities.

D. Paperwork Reduction Act

EPA has determined that this
proposed rule contains no information
requirements subject to the Paperwork
Reduction Act, 44 U.S.C. 3501 et seq.,
that are not already approved by the
Office of Management and Budget
(OMB). OMB has reviewed and
approved two Information Collection
Requests (ICRs) by EPA which are
described in the March 18, 1994
rulemaking (59 FR 13044, at 13121,
13146-13147) and in the October 16,
1996 rulemaking (61 FR 54030, at
54038-54039). These ICRs included five
types of respondent reporting and
record-keeping activities pursuant to
SNAP regulations: submission of a
SNAP petition, filing a SNAP/TSCA
Addendum, notification for test
marketing activity, record-keeping for
substitutes acceptable subject to
narrowed use limits, and record-keeping
for small volume uses. The OMB
Control Numbers are 2060-0226 and
2060-0350.

E. Executive Order 13045: “Protection of
Children From Environmental Health
Risks and Safety Risks”

Executive Order 13045: “Protection of
Children from Environmental Health
Risks and Safety Risks” (62 FR 19885,
April 23, 1997) applies to any rule that:
(1) is determined to be “economically
significant” as defined under Executive
Order 12866, and (2) concerns an
environmental health or safety risk that
EPA has reason to believe may have a
disproportionate effect on children. If
the regulatory action meets both criteria,
the Agency must evaluate the
environmental health or safety effects of
the planned rule on children, and
explain why the planned regulation is
preferable to other potentially effective
and reasonably feasible alternatives
considered by the Agency.

This proposed rule is not subject to
the Executive Order because it is not
economically significant as defined in
Executive Order 12866, and because the
Agency does not have reason to believe
the environmental health or safety risks
addressed by this action present a
disproportionate risk to children, as the
exposure limits and acceptability

listings in this proposed rule primarily
apply to the workplace.

F. Executive Order 13132: Federalisim

Executive Order 13132, entitled
“Federalism” (64 FR 43255, August 10,
1999), requires EPA to develop an
accountable process to ensure
“meaningful and timely input by State
and local officials in the development of
regulatory policies that have federalism
implications.” “Policies that have
federalism implications” is defined in
the Executive Order to include
regulations that have ‘“substantial direct
effects on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government.” Under
Executive Order 13132, EPA may not
issue a regulation that has federalism
implications, that imposes substantial
direct compliance costs, and that is not
required by statute, unless the Federal
government provides the funds
necessary to pay the direct compliance
costs incurred by State and local
governments, or EPA consults with
State and local officials early in the
process of developing the proposed
regulation. EPA also may not issue a
regulation that has federalism
implications and that preempts State
law unless the Agency consults with
State and local officials early in the
process of developing the proposed
regulation.

This NPRM will not have substantial
direct effects on the States, on the
relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132. Thus, the
requirements of section 6 of the
Executive Order do not apply to this
proposal.

G. Executive Order 13084: Consultation
and Coordination With Indian Tribal
Governments

Under Executive Order 13084, EPA
may not issue a regulation that is not
required by statute, that significantly or
uniquely affects the communities of
Indian tribal governments, and that
imposes substantial direct compliance
costs on those communities, unless the
Federal government provides the funds
necessary to pay the direct compliance
costs incurred by the tribal
governments, or EPA consults with
those governments. If EPA complies by
consulting, Executive Order 13084
requires EPA to provide to the Office of
Management and Budget, in a separately
identified section of the preamble to the

rule, a description of the extent of EPA’s
prior consultation with representatives
of affected tribal governments, a
summary of the nature of their concerns,
and a statement supporting the need to
issue the regulation. In addition,
Executive Order 13084 requires EPA to
develop an effective process permitting
elected officials and other
representatives of Indian tribal
governments ‘“‘to provide meaningful
and timely input in the development of
regulatory policies on matters that
significantly or uniquely affect their
communities.”

Today’s proposed rule does not
significantly or uniquely affect the
communities of Indian tribal
governments, because this regulation
applies directly to facilities that use
these substances and not to
governmental entities. Accordingly, the
requirements of section 3(b) of
Executive Order 13084 do not apply to
this proposal.

H. National Technology Transfer and
Advancement Act

The National Technology Transfer
and Advancement Act of 1995
(NTTAA), section 12(d), Public Law
104-113, requires federal agencies and
departments to use technical standards
that are developed or adopted by
voluntary consensus standards bodies,
using such technical standards as a
means to carry out policy objectives or
activities determined by the agencies
and departments. If use of such
technical standards is inconsistent with
applicable law or otherwise impractical,
a federal agency or department may
elect to use technical standards that are
not developed or adopted by voluntary
consensus standards bodies if the head
of the agency or department transmits to
the Office of Management and Budget
an explanation of the reasons for using
such standards. This proposed rule does
not mandate the use of any technical
standards; accordingly, the NTTAA
does not apply to this proposal.

List of Subjects in 40 CFR Part 82

Environmental protection,
Administrative practice and procedure,
Air pollution control, Reporting and
recordkeeping requirements.

Dated: June 27, 2000.
Carol M. Browner,
Administrator.
For the reasons set out in the

preamble, 40 CFR part 82 is proposed to
be amended as follows:
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PART 82—PROTECTION OF
STRATOSPHERIC OZONE

1. The authority citation for Part 82
continues to read as follows:

Authority: 42 U.S.C. Sec. 7414, 7601,
7671-7671q.

Subpart G—Significant New
Alternatives Policy Program

2. Subpart G is amended by adding
the following Appendix J to read as
follows:

Appendix J to Subpart G—Substitutes
Subject to Use Restrictions and

Unacceptable Substitutes Listed in the
[FR publication date] of the final rule.

FOAM BLOWING UNACCEPTABLE SUBSTITUTES

End-use

Substitute Decision

Comments

All foam end-uses

All foam end-uses

HCFC-141b and blends thereof ..........

HCFC-22, HCFC-142b and blends

Unacceptable .

Unacceptable .

Existing HCFC-141b users are grand-
fathered until January 1, 2005.
Existing HCFC-22/-142b users are

thereof. grandfathered until January 1, 2005.
All foam end-uUses .........cccocevevvirieeninene HCFC—124 ..o Unacceptable ........... Alternatives exist with lower or zero-
ODP.
[FR Doc. 00-16966 Filed 7-10-00; 8:45 am] availability of draft economic analysis; Correction

BILLING CODE 6560-50-P

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 17
RIN 1018-AF32

Endangered and Threatened Wildlife
and Plants; Reopening of Comment
Period and Notice of Availability of
Draft Economic Analysis for Proposed
Critical Habitat Determination for the
Coastal California Gnatcatcher

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Proposed rule; reopening of
comment period and notice of

correction.

SUMMARY: This document corrects the
electronic mail (e-mail) address listed in
a document published in the Federal
Register on June 29, 2000, regarding the
reopening of comment period and
notice of availability of draft economic
analysis for proposed critical habitat
determination for the coastal California
gnatcatcher. This clarification provides
the correct e-mail address for
submission of electronic comments on
the proposed critical habitat
determination of the coastal California
gnatcatcher and the draft economic
analysis for the proposed critical habitat
determination.

FOR FURTHER INFORMATION CONTACT:
Douglas Krofta, 760—431-9440.

In the document announcing the
reopening of comment period and
notice of availability of draft economic
analysis for proposed critical habitat
determination for the coastal California
gnatcatcher, FR 00-16511, beginning on
page 40073 in the issue of June 29, 2000,
make the following correction in the
ADDRESSES section. On page 40074 in
the 1st column, correct the e-mail
address from “http://pacific.fws.gov/
crithab/cg” to “fwilcagn@fws.gov.”

Dated: June 29, 2000.
Michael J. Spear,
Manager, California/Nevada Operations.
[FR Doc. 00-17566 Filed 7—10-00; 8:45 am]
BILLING CODE 4310-55-P



