











Document Log

From To
Geoffrey Wilcox/DC/USEPA/US Lynda Crum/R4/USEPA$US@5)PA Lynda ;
Crum/R4/USEPA/US 2 (o107,
cc BCC Sp “ D Se:” op R g
o e g
e“lf,"c . é’ed / r’O}) S edaC[
David Orfin/DC/USEPA/US@EPA Ty ey 2 (3 50,
Kevin McLean/DC/USEPA/US@EPA e Dty Xs) Yy,
Sara Schneeberg/DC/USEPA/US@EPA 4 e %‘Q'Jt{o
Subject Date/Time %\{\ > cq'zloo s




Information Redacte
C. Section 557 (b)

d pursuant to
(5), Exemption 5

8,
=t B o] n
" Camerio * o = = —
<rebecca @manufacturealaba To Stacy Harder/R4/USEPA/US@EPA 2 =25
ma.org> = 2 03g
cC £ @ n _31
05/20/2008 04:51 PM _ & a3
Please respond to Subject Manufacture Alabama's Comments Supporting EPA's E 2 =
<rebecca@manufacturealaba Proposed Approval of Revisions... %3 x5
ma.org> , 597
4L INE
»=a
Q'a SE
=2 5a
Ms. Harder: 2 8 515
Do g
| | F 955
Please find attached a letter from Manufacture Alabama regarding EPA's Proposed E/\’ ‘5 S
Approval of Revisions to the Visible Emissions Portion of the Alabama State Q e =1
Implementation Plan, Docket No. R04-OAR-2005-AL-0002. /V -

Should you have any questions or comments, please feel to contact MA President D

George Clark at 334-386-3000 or MA's Environmental Chairman Tony Owens at 334- é
855-5233.

| de
Thank you for your time.
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

»;’,\t““o"“"”\’s?

"
> 2 REGION 4
M @ ATLANTA FEDERAL CENTER
o S 61 FORSYTH STREET
4 ppot® ATLANTA, GEORGIA 30303-8960

0CT 31 2008

Mr. Michael J. Churchman
Executive Director

Alabama Environmental Council
2717 Seventh Avenue South
Suite 300

Birmingham, Alabama 35233

Dear Mr. Churchman:

Thank you for your August 25, 2008, letter to Stephen L. Johnson, Administrator of the
U.S. Environmental Protection Agency (EPA), concerning the State of Alabama's proposed
revisions to the visible emissions rules of its State Implementation Plan (SIP). Your letter was
forwarded to the EPA Region 4 office for response.

In your August 25, 2008, letter, you articulate several concerns regarding the proposed
SIP revision. Those concerns relate to notice and comment process requirements for any further
EPA action on our April 12, 2007, proposed rulemaking, and the recent proposals for PM; s air
quality designations in Alabama and potential short-term impacts from Alabama's proposed SIP
revision. Your letter also alleges that EPA officials met with proponents of the revisions and you
express concern over a lack of EPA response to your previous correspondence to Administrator
Johnson requesting a meeting with EPA.

The concerns raised in your August 25, 2008, letter regarding the proposed SIP revisions
are matters that were considered by EPA during its review of this SIP revisions and our positions
with regard to those matters are reflected in the final rule which was signed on October 1, 2008,
and published in the Federal Register on October 15, 2008. As for external meetings set for the
purpose of discussing the proposed SIP revision, EPA officials held such discussions with
Alabama officials and the Alabama Congressional delegation. The notes from those discussions
are summarized as part of the docket for the final rule and are public information.

We apologize for the delay in the response to your August 2008 correspondence and
appreciate your desire to protect and preserve the environment. If you have further questions on
this matter, please contact Beverly Banister, Director of the Region 4 Air, Pesticides and Toxics
Management Division, at (404) 562-9077.

Sincerely,

d. I. Palmer, Jr. j

Regional Administrator

cc: Trey Glenn, ADEM

Internet Address (URL) « hitp://www.epa.gov
Recyecled/Recyclable « Printed with Vegetable Oll Based Inks on Recycled Paper (Minimum 30% Postconsumer)
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August 25, 2008

Administrator Stephen L. Johnson

United States Environmental Protection Agency
Ariel Rios Building

1200 Pennsylvania Avenue, NW

Washington, D.C. 20460

Re: Proposed Alabama Opacity Revision
Dear Administrator Johnson,

I am writing to you again regarding a proposed change to the Alabama State
Implementation Plan regarding opacity standards. I previously wrote to you on June 20
of this year on behalf of my organization as well as three other groups concerned about
Alabama air quality. At that time, I noted that you and your staff had been involved in a
number of meetings with the proponents of a relaxation to Alabama’s opacity rules, and 1
asked for a meeting where we might have the opportunity to express our views. So far, you
have not even given me the courtesy of a response.

On Friday, the Alabama Environmental Management Commission adopted a relaxation to
Alabama’s opacity rules. As you know, if the EMC’s action becomes final (and we
currently considering whether to challenge it at the state level) in order for that action to
become law, EPA must approve it into the SIP. If it wasn’t troubling enough that EPA has
refused to meet with my organization about this very controversial issue, now I have been
informed that EPA is considering giving final approval to this rule without even putting out
a proposal. In doing so, EPA would apparently rely upon a proposed rulemaking
discussing why a previous proposed SIP revision regarding opacity was unacceptable. See
72 Fed. Reg. 18428 (April 12, 2007) and 72 Fed. Reg. 32569 (June 13, 2007). That proposal
cannot serve as an adequate basis from which EPA can proceed because there was not
even rule language available upon which to comment. Furthermore, since that time,
circumstances related to air quality in Alabama have materially changed. Just last week,
EPA announced that it intended to designate three counties in Alabama as failing to meet
the 24-hour fine particle (PMz5) standard and designate a fourth county as unclassifiable.
See http:/ /www.epa.gov/pmdesignations/2006standards/rec/letters/04_AL_EPAMOD.pdf . Given the
profound short-term impacts that could be caused by the proposed relaxation to Alabama’s
opacity rule and EPA’s failure to address those issues at all in its 2007 federal register
notices, going forward with final rulemaking on the opacity rule without public comment
would be irresponsible, unwise, and illegal.

Thank you in advance for your attention to this matter.

For a Clean and Healthy Alabama

2 d

Michael J. Churchman
Executive Director



CC:

Jimmy Palmer
Beverly Banister
Mary J. Wilkes
Charles Ingebretson
Marcus Peacock
Granta Nakayama
Adam Kushner
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-—- Forwarded by Stacy Harder/R4/USEPA/US on 08/21/2007 11:07 AM -----

“Freeman, Lauren"
<lfreeman @hunton.com> To Stacy Harder/R4/USEPA/US@EPA
08/17/2007 07:14 PM cc

Subject Supplemental Comments in EPA R04-OAR-2005-AL-0002

Ms. Harder -

Attached for the Agency's consideration are some brief supplemental comments of the Utility Air
Regulatory Group on EPA's Proposed Approval of Revisions to the Visible Emissions Portion of the
Alabama Implementation Plan (Docket EPA-R04-OAR-2005-AL-0002). Please feel free to contact me with
any questions.

Lauren Freeman
Partner
Ifreeman@hunton.com
Hunton & Williams LLP
1900K Street, N.W.
Washington, DC 20006




Phone: (202) 778-2248
Fax: (202) 828-3762
www.hunton.com

This communication is confidential and is intended to be privileged pursuant to applicable law. If the reader of this message is not the itended recipient. or the employee
or agent responsible 1o deliver it to the intended recipient. you are hereby notified that any dissemination, distribution or copying of this communication is strictly

prohibited. If you have received this message in error. please notify Hunton & Williams LLP immediately by telephone (877-374-4937) and by electronic mail to:
help_desk @hunton.com and then delete this message and all copies and backups thereof.
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HUNTON & WILLIAMS LLP
. 1900 K STREET.N.W.
WASHINGTON. D.C. 20006-1109
TEL 202+ 955 « [500
FAX 202« 778+ 2201
LAUREN E. FREEMAN

DIRECT DIAL: 202-778-2248
EMAIL: Ifrcemaniehunton.com

August 17, 2007 FILE NO: 31531.200001

VIA E-MAIL

Ms. Stacey Harder

Regulatory Development Section, Air Planning Branch
Air, Pesticides and Toxics Management Division
United States Environmental Protection Agency

61 Forsyth Street, S.W., 12" Floor

Atlanta, Georgia 30303-8960

Supplemental Comments of the Utility Air Regulatory Group
on EPA’s Proposed Approval of Revisions to the
Visible Emissions Portion of the Alabama Implementation Plan
(Docket EPA R04-OAR-2005-AL-0002)

Dear Ms. Harder,

On June 11, 2007, the Utility Air Regulatory Group (“UARG’’) submitted comments in
response to EPA’s April 12, 2007 proposed approval of visible emissions rule revisions
submitted by the Alabama Department of Environmental Management for inclusion in its State
Implementation Plan (“SIP”) (72 Fed. Reg. 18428). See EPA-R04-OAR-2005-0002-0012. On
June 12, EPA published notice in the Federal Register that the comment period was being
reopened until July 11, 2007. The Alabama Environmental Council, et al., (““AEC™),
apparently having received advance notice of the reopening, filed its comments on the last day
of the reopened comment period. See EPA-R04-OAR-2005-00020010 (“AEC Comments™).
UARG submits these additional comments to address AEC’s significant mischaracterization of
the law on two issues: (1) the standard for evaluating SIP revisions under Clean Air Act
(“CAA” or “the Act”) § 110(1), and (2) the consistency of the proposed approval with the CAA
definition of “emission limitation”” and EPA policy.

The Section 110(1) Standard

AEC asserts that EPA’s proposal is inconsistent with CAA § 110(l) because EPA has
not evaluated whether Alabama’s “rule “as is’ is adequately protective of the NAAQS.” AEC
Comments at 7 and 10. To support this claim, AEC cites Hall v. EPA, 273 F.3d 1146 (9" Cir.
2001), in which the court rejected EPA’s application of a “‘no relaxation” standard to its
evaluation of a SIP revision for Clark County, Nevada. In Hall, the court concluded that
because the area had failed to attain the ambient standards under the existing SIP-approved
rules, those rules did not provide an appropriate “baseline” for analysis. 273 F.3d at 1160-61.

ATLANTA AUSTIN BANGKOK BEIJING BRUSSELS CHARLOTTE DALLAS HOUSTON KNOXVILLE LONDON
LOS ANGELES McLEAN MIAMI NEW YORK NORFOLK RALEIGH RICHMOND SINGAPORE WASHINGTON
www hunton.com
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As the court makes clear, however, the test applied by the court (and cited by AEC) does not
apply to SIP revisions for areas that are already attaining the applicable standard:

Our_concern js with the EPA's analysis of the new source
rules governing control measures for particulate matter and
carbon _monoxide in areas of Clark County that are not in
attainment for those pollutants. Accordingly, our discussion
focuses on the analysis that the EPA must conduct for pollution
control measures relating to pollutants in nonattainment areas.
Hall also appears to fault the EPA's analysis of rules governing
emissions of pollutants in areas where Clark County is in
attainment for the pollutant, i.e., he criticizes Clark County's
revised monitoring requirements for ozone, a pollutant for which
Clark County is in attainment. Qur_assessment of the EPA’s
reasoning does not apply to review of rules governing areas
that are_in attainment. The EPA’s “no relaxation” rule
clearly would be appropriate in areas that achieved

attainment under preexisting rules. ...

273 F.3d at 1160 n.11 (emphasis added). As the court goes on to explain:

. we do_not_hold that the EPA never can rely on past
approval of rules in approving revisions that are equally
stringent. It can, so long as no intervening developments have
undermined the soundness of the prior approval. ...

Id. at 1161 n.12 (emphasis added).

Alabama is still in attainment with the PM;; NAAQS, and attainment plans for PM, 5
are not due until April of 2008. EPA’s evaluation with respect to the PM2 s NAAQS will come
next year when Alabama submits its ;;lan for attainment of that standard. See Ky. Res. Council,
Inc. v. EPA, 467 F.3d 986, 995-96 (6™ Cir. 2006) (rejecting petitioners’ view that a state must
demonstrate attainment of a standard with a future attainment demonstration deadline in order
to determine non-interference of a SIP revision request under § 110(1)). Because Alabama
achieved attainment of the existing NAAQS under pre-existing rules, and there have been no
intervening developments that undermine the soundness of the prior approval, application of a
“no relaxation” rule to EPA’s evaluation under § 110(]) is clearly appropriate.
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The Definition of “Emission Limitation”

AEC also asserts that EPA’s proposed approval would authorize exemptions that are
unlawful under CAA § 302(k) and 40 C.F.R. § 51.100(z), which define the term “emission
limitation” as a requirement that limits emissions on a “‘continuous basis.” AEC thus suggests
that in order to qualify as an emission limitation under the Act, a requirement cannot allow for
any automatic exemption because that would mean that the limit was not “‘continuous” or that
it did not require “continuous compliance.” As support for this position, AEC cites EPA’s
“State Implementation Plans: Policy Regarding Excess Emissions During Malfunctions,
Startup, and Shutdown” (Sept. 20. 1999) (“EPA SIP SSM Policy”) and Sierra Club v.
Tennessee Valley Authority, 430 F.3d 1337, 1348 (1 1" Cir. 2005). AEC Comments at 5-6.
Neither reference supports that assertion.

Contrary to AEC’s suggestion, the CAA definition of emission limitation was not
designed to prohibit a/l/ exemptions from emission limits, or to require the same level of control
at all times. Rather, like CAA § 123, it was specifically directed at the use of “intermittent
controls” (i.e., varying emissions based on meteorological conditions) and “dispersion
techniques” (i.e., the use of tall stacks) -- neither of which is at issue in this proceeding. See,
H.R.Rep. No. 294, 95™ Cong. 1% Sess. 92 (1977); Kamp v. Hernandez, 752 F.2d 1444, 1451-53
(9™ Cir. 1985). As long as a source complies with a standard as it is written, including any
exemptions, that source is in “continuous compliance” with that emission limitation as the term
is used by EPA and by the court in Sierra Club v. Tennessee Valley Authority.

In fact, there is nothing unusual or unlawful about a regulation specifying periods or
conditions to which an emission limitation or standard automatically does not apply. AEC
itself cites an EPA notice under the New Source Performance Standards (“NSPS”) in which the
Agency described the opacity standards as not applying “during periods of startup, shutdown,
and malfunction” (“SSM”), or “during other periods of exemption as specified in individual
regulations.” 39 Fed. Reg. 9308, 9309 (Mar. 8, 1974). In a 1982 memorandum, EPA similarly
described “continuous compliance” as meeting “without interruption, all applicable emission
limitations and other control requirements, unless such limitations specifically provide
otherwise.” See Definition of “Continuous Compliance” and Enforcement of O&M Violations,
Memorandum from Kathleen M. Bennett, Assistant Administrator for Air, Noise and Radiation
(June 21, 1982).

Although SSM provisions are one of the most common exemptions, they are not the
only ones. For example, EPA promulgated an exemption in NSPS, Subpart S stating that
certain emissions in excess of the numerical standard for fluorides are considered to be “in
compliance” as long as the control equipment were properly operated and maintained during
the period. 40 C.F.R. § 60.192. In NSPS Subpart BB, EPA provides that exceedances of
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opacity and total reduced sulfur (“TRS”) limits are not violations of the general duty in

§ 60.11(d) as long as they do not exceed a certain percent of the possible periods in a calendar
quarter (one percent for TRS, and 6 percent for opacity). 40 C.F.R. § 60.284(¢). In both cases,
EPA explained that the standards were designed to allow for “inherent emissions [or control
device] variability” that might result in exceedances of the numerical limit even when the
required control device is properly operated and maintained. 45 Fed. Reg. 44202-3 (June 30,
1980); 43 Fed. Reg 7568, 7571 (Feb. 23, 1978).

EPA’s SIP SSM Policy also does not declare all automatic exemptions, or provisions
designed to address variability in the operation of control technology, to be unlawful or
inconsistent with CAA § 302(k) or 40 C.F.R. § 51.100(z). While it is EPA’s policy to restrict
states’ use of generally applicable, automatic exemptions for excess emissions due to SSM
events, this is because such events by their nature occur at a frequency that is difficult to
predict, thus making their impacts on air quality difficult to predict as well. Standards that
account for the inherent limitations or variability in the operation of control technology through
specific exemptions, the impacts of which can be evaluated, are not prohibited by that policy.
See, e.g., EPA SIP SSM Policy, Attachment at 5-6; 70 Fed. Reg. 61556 (2005).

* * * *

UARG hopes the Agency will consider these points as it responds to the comments
received on its proposal. If you have any questions about UARG’s comments, please contact
me at 202-778-2248.

Sincerely,
/s/

Lauren E. Freeman
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Alabama Implementation Plan (Docket EPA-R04-OAR-2005-AL-0002). Please feel free to contact me with
any questions.

Lauren Freeman
Partner
Ifreeman@hunton.com
Hunton & Wiliams LLP
1900K Street, N.W.
Washington, DC 20006
Phone: (202) 778-2248
Fax: (202) 828-3762
www.hunton.com

This communication is confidential and v intended 1o he privileged pursuant to applicable law. If the reader of this message 15 not the intended reciprent. or the employee

or agent responsible to deliver it to the intended recipient. you are hereby notified that any dissemination. distribution or copying of this communication is strictly

help_desk@ hunton.com and then delete this message and all copies and backups thereof.
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Subject Supplemental Comments in EPA R04-OAR-2005-AL-0002

Ms. Harder -

Attached for the Agency's consideration are some brief supplemental comments of the Utility Air
Regulatory Group on EPA's Proposed Approval of Revisions to the Visible Emissions Portion of the

Alabama Implementation Plan (Docket EPA-R04-OAR-2005-AL-0002). Please feel free to contact me with

any questions.

Lauren Freeman
Partner
Ifreeman@hunton.com
Hunton & Williams LLP
1900K Street, N.W.
Washington, DC 20006
Phone: (202) 778-2248
Fax: (202) 828-3762
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help_desk @hunton.com and then delete this message and all copies and backups thereof.
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The Law Office of

William J. Moore, 111

1648 Osceola Street
Jacksonville, Florida 32204

Telephone (904) 685-2172
Facsimile {904) 685-2175

via U. 8. Mail & E-mail September 21, 2008

Administrator Stephen L. Johnson
LS. Environmental Protecion Agency
Ariel Rios Building

1200 Pennsvlvania Avenue, N.W.
Washington, DC 20460

Re: Proposed Relaxation of Alabama SIP Rules Governing Opacity
Dear Administrator Johnson:

I am writing on behalf of my clients, the Alabama Environmental Council, Inc. (“AEC”), Sierra Club, Clur
Children’s Earth Foundation (“OCE”) and the Natural Resources Defense Council (“NRDC”), regarding a
proposed change to the Alabama State Implementadon Plan’s (“Alabama SIP”) opacity rules.

As you should be aware from AEC’s priot correspondence of August 25, 2008, the Alabama Environmental
Management Commission (“AEMC”) recently enacted a revision to Alabama’s opacity rules. Before that
decision was made, AEC, Sierra Club, OCE and NRDC submitted a series of expert reports, other
documents and information to the AEMC for consideration. Because the information submitted by AHC,
Sierra Club, OCE and NRDC to the AEMC is highly relevant to any decision that EPA may ulumately make
regarding whether to approve and incorporate the new Alabama rule into the Alabama SIP, my clients
request that you consider and fully respond to that information.'

My clients also wish to reiterate that a new notice and public comment period is required as a matter of law
before any final action can be taken by EPA on any Alabama SIP revision relating to opacity. If EPA is
contemplates taking final action on Alabama’s new opacity rule, AEC and NRDC request that EPA fits:
provide for a new notice and comment period. Alabama’s new opacity rule, which was just approved by the
AEMC, is significantly different from what was initially proposed by Alabama (and rejected by EPA) an:l
what EPA suggested could be approvable® See 72 Fed. Reg. 18428 (April 12, 2007); 72 Fed. Reg. 32569 (June
13, 2007). For this reason, my clients and the general public have not had an opportunity to provide
comments to EPA on Alabama’s new opacity rule and have not been provided with any analysts from EPA

! The information previously submitted to the AEMC and which is now provided to EPA is
attached to this letter (and to the associated e-mail transmitting this letter). If AEC and NRDC need to do
anything further in order to ensure that EPA will adequately consider and respond to this information, pleasc

let me know.

? EPA failed to provide any specific language for an opacity rule that it believed could be approved
as part of the Alabama SIP.



regarding the new opacity rule.’ Additionally, on August 19, 2008, EPA made a determination to designate
three counties in Alabama as non-attainment areas for PM-2.5 and a fourth county as unclassifiable.

hitp: //www.epa.gov/pmdesignations /2006standards /rec/letters /04 AL EPAMOD.pdf. This development
significantly altered the framework upon which EPA’s original analysis was based, se¢ generally 72 Fed. Reg.
18428 (Aprl 12, 2007); 72 Fed. Reg. 32569 (June 13, 2007), and is substantial enough to warrant a new public
notice and comment period. Moreover, providing a new notice and comment petiod is particularly
appropriate here because the promulgation and approval of Alabama’s new opacity rule has triggered sc
much public interest at the state level which EPA has not evaluated or otherwise taken into account.

On 2 different issue, it has come to our attention that EPA appears to be taking inconsistent positions on the
issue of whether a percentage-based absolute opacity exemption can be approved into a SIP and what ix
required to approve such a provision. See, e.¢, 12/3/07 EPA’s Merits Brief in _4rigona Public Service Conmany
and Sierra Club v. EPA, Consolidated Nos. 07-9546 and 07-9547, Tenth Circuit Court of Appeals, at 24-39,
My clients request that the issue of the consistency of EPA’s legal positions taken on this issue across the
country be thoroughly addressed by EPA before any final action is taken concerning the Alabama SIP’s
opacity rules.

Finally, AEC, Sierra Club, OCE and NRDC have been asking for a meeting with you since June 20, 2008 and
vou have never responded to them. EPA officials appear to have had quite a few meetings and telephone
calls with representatives for the State of Alabama. My clients are quite disappointed with the treatmenr and
lack of respect that you have shown them and would formally request again that you arrange to meet with
them to discuss some of the very important issues relating to EPA’s proposal to revise the Alabama SII*’s
opacity rules. Regardless of whether you agree with my clients views about this issue, it is hard to understand
what harm could be caused by meeting with clients and engaging in a civilize discussion regarding this matter.

In closing, I would ask that EPA please respond to this letter and confirm that the information being
submitted with it will be considered and responded to by EPA and treated as part of EPA’s administrative
record. Also, please let me know if and when that 2 meeting can be arranged between yourself and
representatives of my clients.

Singerel

Williamn J. Moore, II1

cc: Marcus Peacock
Jimmy Palmer
Charles Ingebretson
Granta Nakayama
Beverly Banister
Mary Wilkes
Adam Kushner

enclosures:

* And Alabama’s new opacity rule is not a logical outgrowth of any ptior public comments and
EPA’s responses. It contains different substantive provisions which the public has every right to review and

comment on Now.
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