2.5 (17A,22) Requests for treatment of a record as a confidential
record and i1ts withholding from examination.

The custodian nay treat a record as a confidential record
and withhold it fromexamnation only to the extent that the
custodian is authorized by |Iowa Code section 22.7, another
applicable provision of law, or a court order, to refuse to
di scl ose that record to nenbers of the public.

2.5(1) Persons who may request. Any person who woul d be
aggrieved or adversely affected by disclosure of a record and who
asserts that |Iowa Code section 22.7, another applicable provision
of law, or a court order, authorizes the custodian to treat the
record as a confidential record, may request the custodian to
treat that record as a confidential record and to withhold it
from public inspection.

2.5(2) Request. A request that a record be treated as a
confidential record and be withheld from public inspection shal
be in witing and shall be filed with the custodian. The request
must set forth the |egal and factual basis justifying such
confidential record treatnent for that record, and the nane,
address, and tel ephone nunber of the person authorized to respond
to any inquiry or action of the custodian concerning the request.
A person requesting treatnment of a record as a confidenti al
record may also be required to sign a certified statenent or
affidavit enunerating the specific reasons justifying the
treatnent of that record as a confidential record and to provide
any proof necessary to establish relevant facts. Requests for
treatment of a record as such a confidential record for alimted
time period shall also specify the precise period of time for
whi ch that treatnment is requested.

A person filing such a request shall, if possible, acconpany
the request with a copy of the record in question from which
t hose portions for which such confidential record treatnent has
been requested have been deleted. |If the original record is
being submtted to the agency by the person requesting such
confidential treatnment at the tine the request is filed, the
person shall indicate conspicuously on the original record that
all or portions of it are confidential.

2.5(3) Farlure to request. Failure of a person to request
confidential record treatnent for a record does not preclude the
custodian fromtreating it as a confidential record. However, if
a person who has submtted business information to the agency
does not request that it be withheld from public inspection under
| owa Code section 22.7(3) or 22.7(6), the custodian of records
containing that information may proceed as if that person has no
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objection to its disclosure to nmenbers of the public.

2.5(4) Timing of decision. A decision by the custodian with
respect to the disclosure of a record to nenbers of the public
may be nmade when a request for its treatnent as a confidenti al
record that is not available for public inspectionis filed, or
when the custodi an receives a request for access to the record by
a menber of the public.

2.5(5) Request granted or deferred. |f a request for such
confidential record treatnent is granted, or if action on such a
request is deferred, a copy of the record fromwhich the matter
i n question has been deleted and a copy of the decision to grant
the request or to defer action upon the request will be nade
avai l able for public inspection in lieu of the original record.
| f the custodi an subsequently receives a request for access to
the original record, the custodian will nake reasonabl e and
tinmely efforts to notify any person who has filed a request for
its treatnment as a confidential record that is not avail able for
public inspection of the pendency of that subsequent request.

2.5(6) Request denied and opportunity to seek injunction.
If a request that a record be treated as a confidential record
and be withheld from public inspection is denied, the custodian
shall notify the requester in witing of that determ nation and
the reasons therefor. On application by the requester, the
custodi an nmay engage in a good faith, reasonable delay in
al l owi ng exam nation of the record so that the requester may seek
injunctive relief under the provisions of |owa Code section 22.8
or other applicable provision of law. However, such a record
need not be withheld frompublic inspection for any period of
tinme if the custodian determ nes that the requester had no
reasonabl e grounds to justify the treatnment of that record as a
confidential record. The custodian shall notify the requester in
witing of the tine period allowed to seek injunctive relief or
the reason for the determ nation that no reasonabl e grounds exi st
to justify the treatnment of that record as a confidential record.
The custodi an nay extend the period of good faith, reasonable
delay in allow ng exam nation of the record so that the requester
may seek injunctive relief only if no request for exam nation of
that record has been received, or if a court directs the
custodian to treat it as a confidential record, or to the extent
permtted by anot her applicable provision of law, or with the
consent of the person requesting access.

2.5(7) Processing of business confidentiality claims.
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a. Applicability/availability. Businesses which provide
information to the departnent in applications, reports or
otherwise in recorded form or fromor about which information is
obt ai ned and recorded by the departnent, may request that
i nformati on not be disclosed to others for reasons of business
confidentiality. Until such tinme as a request for

confidentiality is received by the departnent, all information
not wthin subrule 2.4(6) wll be available to the public
pursuant to subrule 2.3(3). |If aclaimis received after the

information itself is received, the departnment will make such
efforts as are admnistratively practicable to associate the
claimwith all copies of the previously received information.
However, the departnment cannot ensure that such efforts wll be
effective, in light of the possibility of prior disclosure or

di ssem nation of the information beyond the departnent's
reasonabl e contr ol

b. Form A business which submits information to the
departnment may assert a business confidentiality claimin the
manner prescribed in the application or instruction, if any,
ot herwi se by placing on or attaching to the information, at the
time it is submtted, a cover sheet, stanped or typed |egend, or
ot her suitable form of notice enploying | anguage such as "trade
secret,"” "proprietary,” or "conpany confidential." Wen only a
portion of the information is clainmed to be confidential, only
that portion shall be deleted fromthe application, report or
ot her recorded subm ssion, with appropriate reference to a
separate claimfor business confidentiality, which separate claim
shall be submtted as specified above. |If a request not to
di sclose information is filed with the departnent, the party
shall file together with the docunent a second copy of the
docunent from which has been deleted the information for which
such party wshes to claimconfidential treatnent. The business
shal | conspi cuously indicate on the face of the original docunent
that it is confidential information and shall file a claimfor
confidential status in accordance with the provisions of
2.5(7)"c. "

A busi ness which has reason to believe that the departnent
has received i nformati on which the business asserts to be
confidential may request that such information, described with
reasonabl e specificity, be maintained as confidential, in the
sanme manner as specified above.

C. Contents of claim Al clains for confidentiality nust
be substantiated with the follow ng information:
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(1) A statenent of all neasures the business has taken to
protect the confidentiality of the information, and a statenent
of intent to continue to take such neasures;

(2) Practices and policies of other businesses, if known,
regarding confidentiality of simlar information;

(3) A statenent that the information is not, and has not
been, reasonably attainable wi thout the consent of the business
by ot her persons other than governnent bodi es by use of
| egiti mat e neans;

(4) A statenent denonstrating that disclosure of the
information is likely to cause substantial harmto the business's
conpetitive position;

(5 A reference to any other determ nations of confidenti al
status of the information or simlar information.

d. Initial action by departnent. Al clains will be
reviewed within ten days of receipt for conpl eteness and
applicability of subrule 2.4(6). |If the claimdoes not include

the substantiation required by 2.5(7)"c,"” or if the claimrelates
to information within 2.4(6), the business nmaking the claimwl|
be so notified by certified mail. |f the substantiation or
comment regarding the inapplicability of 2.4(6) is not received
by the departnent within ten days of the date on the return

recei pt, the departnment will place the information in the public
file. Oherwse, all information clainmed to be confidential wll
be treated as such by the departnent until further notice. A
tinely response fromthe notice under this paragraph wll be
ruled on by the departnent within ten days, based on the
applicability of 2.4(6) or conpliance with 2.5(7)"c" as

appropri ate.

e. Initiation of official determnation. Al clains not
rejected under 2.5(7)"d" shall receive an official determ nation
when a request for disclosure covering such information is
recei ved by the departnent or when the departnent deens it
advi sabl e to make a determ nati on because a request for
disclosure is likely to be received or because of admnistrative
burdens in maintaining the information confidential. The
procedures and criteria bel ow shall be foll owed.

f. Substantive criteria for use in confidentiality
determ nations. Deterninations shall hold that business
information is entitled to confidential treatment for the benefit

4
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of a particular person if:

(1) The business has taken and intends to continue to take
reasonabl e nmeasures to protect the confidentiality of the
i nformati on;

(2) The information is not readily obtainable by others by
| egiti mat e neans;

(3) The claimis not unreasonable in view of the nature of
the information, the interests, and normal practices of the
busi ness, and the practices of other businesses;

(4) No statute or rule specifically requires disclosure of
the information; and
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(5 There is a substantial |ikelihood that disclosure of
the informati on woul d cause substantial harmto the conpetitive
position of the business.

Prior determ nations by the courts, the departnent or other
agencies on the information or simlar information shall be given
due consi deration and effect.

g. Prelimnary determ nati on—opportunity for coment. The
departnent shall transmt its prelimnary determ nation regarding
a claimfor business confidentiality to the claimant by certified
mai |, notifying the claimant of the opportunity to provide
coments within ten days subject to reasonabl e extension upon
witten request, and that failure to conment will be construed to
indicate agreenent with the prelimnary determnation. |If the
determnation is in response to a request for disclosure, the
person requesting the disclosure shall be sent a simlar notice
in the sane manner within ten days of the request.

h. Final determ nation. A final decision shall be issued
within ten days after the close of the comment period to the
prelimnary determ nation. |f any substantial coments are
received, the final decision shall be nade by the director or
designee. |If no substantial comments are received, the clainmant
and the person requesting disclosure, if any, shall be notified
that the prelimnary determnation is the final decision

i Al'l procedures within this rule shall not be considered
contested case proceedings as provided in lowa Code chapter 17A
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CFR: 40 C.F.R 70, Appendix A, lowa (a)

FRM 60 FR 45671 (9/1/95)

PRM 60 FR 20465 (4/26/95)

State Subnmission: 11/10/93

State Proposal:
State Final:
PLDE File:

Descri ption:
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I AC 9/7/88 (Effective 8/17/88)
I A- 36

EPA approved a new chapter “Public Records and Fair Information Practices.” This
chapter establishes procedures for nmintenance of records, facilitates public
access to open records, and sets policy with respect to the handling of
confidential information. This chapter was approved in conjunction with Title V
rul es.
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Difference Between the State and EPA- Approved Requl ation

None.



