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Administrator

United States Environmental Protection Agency
Ariel Rios Building (Mail Code 1101)

1200 Pennsylvania Avenue, N.W.

Washington, D.C. 20460

Re:  Petition for Reconsideration of the Final Clean Air Interstate Rule - EPA Docket
No. OAR-2003-0053.

Dear Administrator Johnson:

Pursuant to Section 307(d)(7)(B) of the Clean Air Act, 42 U.S.C. §7607(d)(7)(B),
the City of Amarillo, Texas, El Paso Electric Company, Occidental Permian Ltd. and
Southwestern Public Service Company, d/b/a/ Xcel Energy (collectively, “Petitioners”) have
enclosed for filing with the U.S. Environmental Protection Agency’s Office of the Administrator
(“EPA”) an original and two copies of their Petition for Reconsideration of the EPA’s Final Rule
to Reduce Interstate Transport of Fine Particulate Matter and Ozone, published in the Federal
Register on May 12, 2005, and commonly referred to as the “Clean Air Interstate Rule” or
“CAIR.”

A copy of the enclosed Petition is being provided, as a courtesy, to EPA’s Office
of General Counsel. An additional copy of the Petition is enclosed to be file-stamped and
returned to the messenger.

Thank you for your assistance with this matter. Should you have any questions,
please do not hesitate to contact me at (202) 639-7718.

Respectfully submitted,

Wiflliam M. ﬁ;rs/

Counsel for Petitioners

Enclosures

cc: Ofﬁce of General Counsel, EPA
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BEFORE THE ADMINISTRATOR OF THE
UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

In Re: Rule to Reduce Interstate
Transport of Fine Particulate Matter and
Ozone (Clean Air Interstate Rule);
Revisions to Acid Rain Program;
Revisions to the NOx SIP Call; Final Rule

RIN 2060-AL76
EPA Docket No. OAR-2003-0053

N’ N N N N e’ N’

PETITION FOR RECONSIDERATION

In accordance with Section 307(d)(7)(B) of the Clean Air Act (“CAA” or “Act”),

42 US.C. §7607(d)(7)(B), the City of Amarillo, Texas (“City of Amarillo”), El Paso Electric
Company, Occidental Permian Ltd., and Southwestern Public Service Company, d/b/a Xcel
Energy (“Xcel Energy”) (collectively, the “Petitioners”) hereby submit to the Administrator of
the United States Environmental Protection Agency (“EPA”) their Petition for Reconsideration
of the EPA’s Final Rule to Reduce Interstate Transport of Fine Particulate Matter and Ozone,
published in the Federal Register on May 12, 2005, and commonly referred to as the “Clean Air
Interstate Rule” or “CAIR.” See 70 Fed. Reg. 25161 (May 12, 2005). A copy of the final rule is
provided as Attachment 1 to this Petition. The Petitioners request that EPA exclude from CAIR
all Texas counties west of Interstate Highways 35 and 37 (collectively “West Texas”), as
specifically defined in Section L.D. of this Petition. West Texas should be excluded from CAIR
because it does not contribute significantly to nonattainment with the fine particulate matter
(“PM; 5””) National Ambient Air Quality Standard (“NAAQS”) in any downwind jurisdiction.

EPA’s regulation of West Texas under CAIR is not only arbitrary and capricious,
but it is bad public policy. CAIR applies to West Texas based on EPA’s determination that the
entire State of Texas contributes significantly to PM, s nonattainment in two Illinois counties east
of St. Louis. EPA’s “whole state” approach may have merit for most CAIR states, but it
produces absurd results in Texas. West Texas is a vast region with few people and low
emissions that cannot possibly worsen PM; s air quality in the St. Louis area. A glance at a map
shows that West Texas is located hundreds of miles farther west than the rest of the CAIR region
and is properly treated as a western state for air quality management purposes. This is evident
given than states with higher emission densities than West Texas, and over which West Texas
emissions must travel to reach St. Louis (Kansas, Oklahoma and Arkansas), are not regulated
under CAIR for PM;s. The hundreds of millions of dollars in CAIR compliance costs for West
Texas sources cannot be justified because the resulting emissions reductions simply will not
achieve any significant incremental improvement in downwind ambient air quality.
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In addition to the above, the Petitioners’ request for reconsideration is supported
by new PM; s modeling data for West Texas. This new modeling separately assesses the effect
of West Texas emissions on downwind PM, s nonattainment. This new modeling data was not
available during the public comment period on the proposed rule and is of central relevance to
the outcome of the final rule. Thus, reconsideration of CAIR, with respect to its inclusion of
West Texas, is warranted under Section 307 of the Act. The modeling demonstrates that this
effect is far below the significance threshold that EPA adopted in CAIR. In light of this new
information, there can be no further justification for regulating West Texas under CAIR and EPA
should revise the regulation to exclude West Texas.

I. INTRODUCTION
A. Standard for Petition for Reconsideration

Section 307(d)(7)(B) of the Act requires EPA to reconsider a final rule where an
interested party raises an objection to the rule that was impracticable to raise during the public
comment period or where the grounds for such objection arose after the public comment period
but within the judicial review period for the rulemaking. See 42 U.S.C. §7607(d)(7)(B).
Petitioners object to EPA’s inclusion of West Texas in CAIR as arbitrary, capricious and
otherwise not in accordance with law and request EPA to reconsider the inclusion of West Texas
in CAIR based on the results of new, subregional PM,s modeling conducted by Alpine
Geophysics, LLC (“Alpine”) and for the other reasons set forth in this Petition. This new
modeling demonstrates that PM, s emissions from West Texas sources, using the same “zero out”
methodology as was applied in CAIR, will not contribute to nonattainment with the PM;s
NAAQS in either Madison County or St. Clair County, Illinois, the only two areas for which
EPA determined that the State of Texas would contribute significantly to PM; s nonattainment.

The need for Petitioners to develop this subregional data did not arise until EPA
published the final rule in the Federal Register and it became evident that EPA had not
conducted more detailed, subregional modeling in response to significant comments submitted
on the proposed rule. Moreover, it would have been impractical for Petitioners to obtain EPA’s
massive data sets, duplicate EPA’s modeling and conduct the subregional analysis itself before
EPA had fully completed and documented the modeling, which occurred after the close of the
comment period.! Thus, in accordance with Section 307 of the Act, the circumstances upon
which this Petition are based arose after the close of the comment period for, but within the
period for seeking judicial review of, the rule.

! Petitioners note that EPA’s modeling data is larger than 4 terabytes, which would consume
more than 6,000 CD ROMs. It is unrealistic to expect modeling involving such massive data to
be accurately duplicated until the original process and documentation is complete.
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B. Procedural Background of CAIR

On January 30, 2004, EPA published in the Federal Register its Proposed Rule to
Reduce Interstate Transport of Fine Particulate Matter and Ozone, then referred to as the
“Interstate Air Quality Rule” or “IAQR.” See 69 Fed. Reg. 4565 (January 30, 2004). The
proposed rule required reductions in nitrogen oxides (“NOx”) and sulfur dioxide (“SO,”)
emissions from 28 states and the District of Columbia based on EPA’s finding that those
jurisdictions will contribute significantly to nonattainment of the PM,s NAAQS in downwind
jurisdictions. Under the proposed rule, EPA determined whether a state contributes significantly
to PM, s nonattainment in a downwind state by modeling regional emissions using the Regional
Modeling System for Aerosols and Deposition (“REMSAD”), and eliminating the state’s
anthropogenic NOx and SO, emissions. Specifically, if the modeling predicted that the ambient
air quality concentration of PM, s in downwind nonattainment areas would improve by more
than 0.15 pg/m’, EPA concluded that the state contributed significantly to downwind
nonattainment and included it in the proposal.? Using this method, EPA determined that
emissions from the State of Texas would contribute significantly to downwind PM,;
nonattainment because the maximum downwind contribution, which would occur in St. Clair
County, Illinois, would be greater than the proposed threshold. 69 Fed. Reg. at 4608, Table V-5.
Accordingly , EPA included the entire State of Texas in the proposed rule.

After issuing the proposed rule, EPA, on August 6, 2004, published in the Federal
Register a notice of data availability (“NODA”) of revised modeling for the rule. See Notice of
Availability of Additional Information Supporting the Rule to Reduce Interstate Transport of
Fine Particulate Matter and Ozone, 69 Fed. Reg. 47828 (August 6, 2004). The revised modeling
consisted of additional meteorological data, updated emissions data, an updated air quality model
and revised procedures for projecting future air quality concentrations. See 69 Fed. Reg. at
47828. The NODA indicated that, instead of REMSAD, EPA would use the Community Multi-
Scale Air Quality model (“CMAQ”) to assess a state’s contribution to downwind nonattainment
areas. Using CMAQ, EPA continued to model the entire State of Texas.

On May 12, 2005, EPA published in the Federal Register the final CAIR, which
requires 23 states and the District of Columbia to reduce emissions of NOx and SO, based on
EPA’s finding that emissions from those jurisdictions will contribute significantly to
nonattainment, or interfere with maintenance, of the PM,;s NAAQS in downwind states.
Pursuant to its authority under Section 110(a)(2)(D) of the CAA, EPA is requiring each of these
upwind jurisdictions to revise its State Implementation Plan (“SIP”) to include control measures
that will reduce SO, and NOx as precursors to the formation of PM, s In the final rule, EPA
projected SO, and NOx emissions to the year 2010, assuming the use of certain required controls
(but not controls required under CAIR), and then modeled the impact of those projected
emissions on downwind PM, s nonattainment in that year. If the maximum contribution of an

2 EPA’s “contribute significantly” determinations consisted of an air quality analysis and a cost
analysis. With respect to Texas, however, EPA’s cost analysis did not change the outcome.
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upwind state to any downwind nonattainment area was above 0.20 pg/m’ (increased from 0.15
ng/m’ in the proposal), EPA included the state in CAIR’s regulatory requirements. Using this
method, EPA determined that the downwind contribution of PM, s emissions from the State of
Texas would be greater than the threshold in two counties: 0.29 pg/m’ in Madison County,
Ilinois and 0.28 pg/m’ in St. Clair County, Illinois. See Technical Support Document for the
Final Clean Air Interstate Rule, Air Quality Modeling (March 2005), Document 1.D. OAR-2003-
0053-2123, at Appendix H. Thus, EPA concluded that Texas would contribute significantly to
downwind PM, s nonattainment in those two Counties. See 70 Fed. Reg. at 25246-49.

C. Petitioners’ Interests and Participation in the CAIR Rulemaking

The City of Amarillo is located in the panhandle region of West Texas. It has an
interest in CAIR because the rule is likely to result in increased electricity costs for its residents
and local businesses. Occidental Permian Ltd. is an upstream oil and gas company that operates
thousands of wells in West Texas. It has an interest in CAIR because it is a significant purchaser
of electric power in West Texas, and also is likely to face price increases as a result of CAIR. El
Paso Electric Company is a public utility that generates, transmits and distributes electricity in an
area of 10,000 square miles in West Texas and southern New Mexico. It owns and operates
several electric generating facilities in the El Paso, Texas area. Southwestern Public Service
Company, d/b/a Xcel Energy is a subsidiary, and the Texas operating company, of Xcel Energy
Inc. Xcel Energy generates and supplies electric power for 260,000 customers in West Texas.
El Paso Electric Company and Xcel Energy have an interest in CAIR because their West Texas
operations will be subject to further regulation under CAIR.

Petitioners participated in the CAIR rulemaking and urged EPA to exclude West
Texas from the rule. Specifically, Xcel Energy submitted comments objecting to EPA’s
inclusion of West Texas in the proposed rule and requesting that EPA perform an appropriate
subregional analysis. See Comments of Xcel Energy on the Environmental Protection Agency’s
Proposed Rule to Reduce Interstate Transport of Fine Particulate Matter and Ozone (Interstate
Air Quality Rule)(March 30, 2004), Document ILD. OAR-2003-0053-0720, at section 3;
Comments on Availability of Additional Information Supporting the Rule to Reduce Interstate
Transport of Fine Particulate Matter and Ozone (Clean Air Interstate Rule)(August 27, 2004),
Document I.D. OAR-2003-0053-1869, at 5-6; Supplemental comments of Xcel Energy regarding
the rule to reduce interstate transport of fine particulate matter and ozone (Clean Air Interstate
Rule)(January 31, 2005), Document I.D. OAR-2003-0053-1938.}

* Other Petitioners also participated in the rulemaking process through interested groups. See
Comments of the National Environmental Development Association’s Clean Air Project (March
30, 2004), Document I.D. OAR-2003-0053-0948 (Occidental Permian Ltd.) and Comments of
the Edison Electric Institute (March 30, 2004), Document I.D. OAR-2003-0053-0774 (El Paso
Electric Company).
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D. Definition of “West Texas”

Petitioners urge EPA to exclude from CAIR as “West Texas” all Texas counties
that are not part of the “East Texas Region,” as that term has been defined by the Texas
Commission on Environmental Quality (“TCEQ”) at the direction of the Texas Legislature. The
Texas Legislature instructed TCEQ to create separate regions of the state for the purpose of
issuing air emission permits to electric generating facilities. Specifically, Section 39.264(g) of
the Utilities Code provides as follows:

The conservation commission by rule shall establish an East Texas
Region, a West Texas Region, and an El Paso Region for
allocation of air contaminants under the permitting program [for
electric generating facilities]. The East Texas Region must contain
all counties traversed by or east of Interstate Highway 35 or
Interstate Highway 37, including Bosque, Coryell, Hood, Parker,
Somervell, and Wise counties. The West Texas Region includes
all of the counties not contained in the East Texas Region or the El
Paso Region. The El Paso Region includes El Paso County.

TCEQ’s implementing regulations further refine these regions, providing that the East Texas
Region is “[a]ll counties traversed by or east of Interstate Highway 35 north of San Antonio or
traversed by or east of Interstate Highway 37 south of San Antonio, and also including Bexar,
Bosque, Coryell, Hood, Parker, Somervell, and Wise Counties.” 30 T.A.C. §101.330(10). The
El Paso Region includes El Paso County. /d. at §101.330(13). The West Texas Region consists
of “[a]ll counties not contained in the East Texas Region or the El Paso Region.” Id. at
§101.330(19).

II. SUMMARY OF GROUNDS FOR RECONSIDERATION

EPA should reconsider its decision to include the entire State of Texas in CAIR
for PM; s purposes, and instead should exclude West Texas. EPA determined that Texas is
subject to PM, s emission reduction requirements under CAIR based on modeling of the entire
State. West Texas, however, has far fewer emissions, is hundreds of miles farther west than any
other portion of the CAIR region, and cannot reasonably be regarded as contributing
significantly to PM,s nonattainment in any eastern state. This is evident given that the
intervening states, those located between West Texas sources and downwind areas that
supposedly are significantly affected, are not subject to CAIR for PM,s. EPA has the authority
to treat West Texas differently than the rest of the State, and there is ample precedent for it to do
s0.

Based on new modeling that examines West Texas separately from the rest of the
State, it is clear that regulation of emissions in West Texas under Section 110(a)(2)(D) of the
CAA is inappropriate and legally unjustified. In particular, the new modeling demonstrates that
the contribution of West Texas sources to PM; s air quality in the two Illinois counties that EPA
has “linked” with Texas is only 0.05 pg/m®. Since this is less than one-fourth of the significance
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threshold of 0.20 pg/m’ adopted by EPA in CAIR, West Texas should be excluded. Especially
in the face of this new data, the application of CAIR’s PM; s requirements to West Texas sources
is arbitrary, capricious or otherwise not in accordance with law.

III. GROUNDS FOR RECONSIDERATION

A. EPA’s Authority to Evaluate Significance of Contribution of Intrastate Areas
is Well-Established.

EPA is not required by the CAA to determine significance of contribution, for the
purpose of CAIR, on a statewide basis and its authority to do so on an intrastate (or subregional)
basis is well-established.  Section 110(a)(2)(D)(i) of the CAA requires that a State
Implementation Plan prohibit “any source or other type of emissions activity within a State from
emitting any air pollutant in amounts which will -- (1) contribute significantly to nonattainment
in, or interfere with maintenance by, any other State with respect to a [NAAQS].” 42 U.S.C.
§7410(a)(2)(D)(i). This provision, as EPA has acknowledged, neither prescribes nor prohibits a
statewide approach to regulating interstate transport of pollutants. See Michigan v. EPA, 213
F.3d 663, 682 (D.C. Cir. 2000) (rejecting EPA’s inclusion of the States of Georgia and Missouri
in the final NOx SIP Call rule based on “administrative convenience” where only the “fine grid”
portions of those states were shown to contribute significantly to nonattainment with the 1-hour
ozone NAAQS in downwind jurisdictions and stating that, “[t]he critical issue is whether the
targeted ‘source’ or ‘emissions activity’ ‘contribute[s] significantly to nonattainment’ in another
state.””); EPA’s Corrected Response to Significant Public Comments on the Proposed Clean Air
Interstate Rule (“Response to Comments™”), Document I.D. OAR-2003-0053-2172, at 229
(recognizing that, “EPA is not legally mandated to assess significance of contribution on a
statewide basis, and so need not adopt CAIR controls.”).

In other rulemakings that pertain to compliance with the NAAQS, EPA has
determined applicability of the rule’s requirements on a non-statewide basis. For example, in the
revised NOx SIP call rule, EPA excluded from the rule’s requirements the “coarse grid” portions
of the States of Georgia, Missouri, Alabama and Michigan. See Interstate Ozone Transport:
Response to Court Decisions on the NOx SIP Call, NOx SIP Call Technical Amendments, and
Section 126 Rules, 69 Fed. Reg. 21604 (April 21, 2004). Conversely, EPA’s proposal to apply
CAIR’s PM; s requirements to New Jersey and Delaware finds that, combined, the two states
would contribute significantly to downwind nonattainment, even though the contribution of
either state individually would not do so. See Proposed Rule; Inclusion of New Jersey and
Delaware in the Clean Air Interstate Rule, 70 Fed. Reg. 25407 (May 12, 2005). Thus, EPA has
ample precedent upon which it can rely to depart from the use of state boundaries when
establishing SIP obligations under the CAA.

B. Texas is Unique Among CAIR-Regulated States and West Texas Should be
Treated Like Other Western States.

With regard to Texas, the statewide basis that EPA employs in CAIR for
determining affected regions simply cannot be reconciled with physical reality. The inclusion of
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