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UNITED STATES ENVRONMENTAL PROTECTION AGENCY 
WASHINGTON, D.C. 2w60 

1oRf81988, 

omceop 
AIR AND LADIATION 

MEMORANDUM 

SUBJECT: Civ i l  Penalty Pol icy  f o r  Incor rec t  Aftermarket 

FROM: Marc R.  Hi l l son ,  Chief w.4 

Cata ly t i c  Converter Applications 

Inves t iga t ions  and Enforcement 

TO: Richard G. Kozlowski, Di rec tor  O F  
Fie ld  Operations and Support Division 

On A p r i l  14 ,  1988; a conference c a l l  meeting was he ld  
between Erv P i c k e l l ,  Rich .Ackerman, Marc R i l l son ,  Rick ,Friedman, 
and Ken Meade t o  d iscuss  t h e  appropr ia te  c i v i l  pena l ty  s e t t l e -  
ment po l icy  f o r  cases involving incor rec t  i n s t a l l a t i o n s  of . . 
af termarket  ca t a ly t i c . conve r t e r s .  .The discus.sion centered around 
t h e  percept ion t h a t  a 20120 sett1emen.t f o r  a $2,500 p e r  v i o l a t i o n  
case  was not appropr ia te  i n  these cases.  

environmental harm i n  these  cases is not a s  g r e a t  as t h a t  i n  
o the r  tampering cases because a converter  was i n  f a c t  i n s t a l l e d  
.on the  vehic le ;  (2)  There w a s  a f e e l i n g  t h a t . i f  these  cases  went 
t o  l i t i g a t i o n  a judge would not  be  inc l ined  t o  impose a very high 
c i v i l  pena,lty because. of t h e  r e l a t ive .minor  degree of environmental 
harm, therefore  we need t o  have a r e a l i s t i c  po l i cy  t o  encourage 
settlement.ddministrative1p; (3) The' respondents i n  the  .vast  
majority of these  cases a r e  small  muff ler  shop oyners who couldn't  
a f ford  t o  pay $1,000 per  v io l a t ion  i n  addi t ion  t o . i n s t a l l i n g  t h e  
cor rec t  converter .  

All of the  p a r t i c i p a n t s  agreed t h a t  a b e t t e r  po l i cy  i n  
these  cases would be  t o  c i t e  t h e  s t a t u t o r y  $2,500 pe r  v i o l a t i o n  
language i n  t h e  NOV,. but  s t a t e  that . .based on respondents h i s t o r y  
of compliance wi th  the  regula t ions ,  t he  s i z e  of t he  respondents '  
bus iness ,  e t c . ,  EPA has decided t o  p.ropose a c i v i l  pena l ty  of 
$1,000 p e r  v io la t ion .  The se t t lement  pol icy.  would then be  a s  
follows: The' case a t torney  would b e  given a g r e a t  d e a l  of 
l a t i t u d e  t o  de te rmine , the  egregiousness of t he  v io l a t ions .  I f  
circumstances showed t h a t  t h e  v io l a t ions  were not a d e l i b e r a t e  
disregarding of t he  pol icy ,  bu t  w e r e . i n  f a c t , d u e  t o  a misreading 
of .the p a r t s  catalogue o r  a p a r t s  a v a i l a b i l i t y  problem, o r  i f  a 

Several  reasons were given f o r  t h i s  percept ion:  ( 1 )  The 
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f i n a n c i a l  hardship claim was proven, t h e  a t to rney  would have t h e  
d i s c r e t i o n  t o  s e t t l e  f o r  20/2Obased on t h e  $1,000 per  v i o l a t i o n  
proposed penal ty .  However, i f  the a t to rney  discovered t h a t  the. 
. v io l a t ions  amounted t o  w i l l f u l  d i s regard  of the pol icy  o r  a 
d e l i b e r a t e  misappl icat ion t h e  a t t o r n e y  should requi re  more than 

< 

. -  a 20120 se t t lement .  . . .  

I f  a respondent' has one o r  more p r i o r  v io l a t ions  the  NOV . . . 
penal ty  amount w i l l  be  the  f u l l  $2,500 per  v io la t ion .  Sett lement 
negot ia t ions  w i l l  fo l low t h e  t . r ad i t i ona1  process  with a 20120 
se t t lement  being t h e  bottom l i n e .  I n  addi t ion ,  i f  a case does 
not  s e t t l e  and is  r e fe r r ed  t o  t h e  Department of ' J u s t i c e ,  t h e  
L i t i g a t i o n  Report w i l l  seek t h e  f u l l  $2',500 p e r  v io l a t ion  c i v i l  
p ena l  t y  . 
f a r  as being ' equ i t ab le  and workable while , f i t t i n g  i n t o  agency 
c i v i l  ' pena l ty  guide l ines .  

It w a s  agreed t h a t  t h i s  approach seeme'd t o  be the  b e s t  as 
, 

.. . . . . . . . ., . . . . . . .  . .  
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t misappl c a t i o n  Vio'iatPons which a r e  
'documented n o t  as  a r e s u l t  of warranty cards  ( e . g . ,  by 
i n s p e c t o r s  i n  t h e  ' f i e l d ) .  'should be pursued as  v i o l a t i o n s  
r e g a r d l e s s  o f  t h e  number of v i o l a t i o n s  found. T.hat is, such 
v i o l a t i o n s  a r e  n o t  s u b j e c t  t o  t h e  " f i v e  .or g r e a t e r "  r u l e  
d i s c u s s e d  'above .  . .  

Attachment 

Prepared by: RAckerman:pl:FOSD:12-20:88 
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VEBICLES WITH ONLY THREE-WAY OR DUAL BED CONVERTERS 

Model 
Manufacturer Yearts1 Models 

General Motors: (Buick, Chevrolet, Oldsmobile, Pontiac, 
Caddilac, GMC, GEO) 

Passenger Cars - 1981 - present All - 
Light Trucks - 1983 - 1986 All that have emission 

label “ORC” 

1987 All except 2.8L engines 

1988 - present All 

Chrvsler: (Chrysler, Dodge, Plymouth) 

Passenger Cars - 1981 - 1982 
4Bbl 

1982 

1983 

1984 

1985 - present 
Light Trucks - 1983 - 1985 

1985 - 1986 

19.87 

1988 

1989 - present 

All Imperials; New Yorkers 
and Newports with 5.2L- 

(V4 in engine code) 

All Omnis; all Horizons; 
Turismos with 1.7L engines 

Cordoba, New Yorker, Fifth 
Avenue, Omni, Horizon, 
Imperial, ARies, Reliant, 
Town & Country, Turismo 
models with 1.7L. 2.2L. or 
5.2L engines 

All, except New Yorkers 
with 2.6L (Cal) engines 

A1 1 

Cal models with 2.2L & 5.2L 
engine 

Cal and Hi-Alt models with 
2.2L & 5.2L engines; Fed 
model with 3.9L engine 

Models with 2.2L engines 
(except mini vans); Hi-Alt 
and Cal models with 3.9L, 
5.2L engines; and models 
with 2.5L, 3.0L engine 

All, except 5.9L (Fed) 

All 
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Model 
Y-1 

AMC/Jeer.VEaale 1981 

Model_s 

Cal Concord, Eagle and 
Spirit with 151CID and 
25CID engines - 

1982 Cherokee, CJ-5/7, Concord 
Eagle, J-10, Spirit models 
with CAM151T2FC12, 
CYd4151T2FC46, CAM258T2HE84, 
and CAM258V2HE50 engine 
familes 

1983 All, except Cherokee , 
CJ-5, 5-20 with 

DABl360T2AAX8 engine 
families 

DAM151T2ABCO and 

1984 - 1986 All, except Chereokee, XJ, 
Comanche Fed models with 
2.8L engines 

1987 - present All 

. .  

m!! 
Pertart 

E m  
Bonda 

Hvundaj, 

I n f i n i t i  

1986 - present All 

1984 - present All 

1981 - 1983 All, except diesel engines 
€or 4,000, 5,000, 4000s - 
and 5000s models 

1980 - present 
,1985 - present 

All 

All 
.. 

1981 - 1982 A1 1 

1984 All, except 1.3L engine 

1985 - present All 

1986 - present All 

1990 - present All 
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Model 
Manufactureq -1 

ISUZU 

Passenger Cars - 1982 - present 
Light Trucks - 1988 - present 
JaQUar 1979 - 1982 

1983 - 1988 
1989 

1990 - present 
Lamboruhini 1987 - present 
Lexus 1990 - present 
Lotus. 1985 - present 
Maserati . ,1985,. - 1987 

1988' 

1989 

1990 - present 
. .  

. .  
Maada . ' 

Passenger Cars'- 1981 - 1982 . .  

.-  
,1983 - present 

- ,1983 - present 
1980 - present 

Light Trucks 

mi 

Passenger Cars - 1983 
. .  

1984 

1985 - present 
Light Trucks - 1984 - present 

-Models 
,. 

All I-Mark and Impulse 

All 

Some XJ6 models 

All 

XJ6 & XJS models 

All 

Countach only 

ES250 & LS400 models 

Esprit Turbo 

Biturbo only 

2.2L only 

2.8L only 

2223 & 228 only 

. .  . . .  . . .  

Rx-7 

All 

All 

All 

Starion 

Starion; Colt, Cordia, 
Tredia 

All . 

A1 1 
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Model 
Manufacturer Yearts1 Mod9s 

Ni s s an/Dat sun 

Passenger Cars - 1982 Maxima & 28OZ.X - 

1983 280ZX, Maxima, Sentra, 
I Pulsar (Cal) 

1984 - present All 

Light Trucks - 1985 - present All 

Peuoot 1982 - present All 

Porsche 1979 924 & 928 only 

1980 - 1985 911  only 

1986 All, except 928 

1987 - present All 

Renault 1980 All Cal models except -Car 

1981  - 1983 All models except LeCar 

1984 - 1988 All 

Rolls Rovce 1985 - present All 

Rover 1980 3500 model only 

1979 - present All 

SUbaru 1 9 8 1  - 1982 All 

1983 2wd only (Fed) 

1984 All, except Turbo charged 
models 

1985 All, except 4wd Brat & 
carbureted sedan & wagan 
4wd (Fed) 

1986 - present All 

. .  
. .  
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Xanufae urer 

B U Z u k i  

TOVOta 

Model 
Year(sl 

1984 - present 

Passenger Cars - 1980 
1981 - 1982 
1983 - present 

Light Trucks - 1983 - 1984 
19a5 . .  

1986 - 1987 

1988 - 1989 
1990 - present 

1981 

.._odels 

All', except 1987 Turbo 
Sprint (sold under GM) 

Cressida & Supra only : 

All, except Tercel & 
Starlet 

All 

Land Cruiser only 

2.OL & 2.4L, 116 HP (Fed) 
engines 

All, except some 103HP 
engines. Refer to 
emissions label 

. . .  

All, except 102HP engines 

All 

TR-7 &.TR-8 Fuel Injected' 
only . .  

, .  
All 

. 

- Passenger cars - 1981 - 1983 
1984 

Light Trucks 1985 - present 
1985 - present 

.. . . .  . . . .  . .  

All '. 

. . .. , 
d l  except Rabbits with 
Evwl .7VIFAB8 engine 
family 

All ' 

Van a g a n 

. .  . .  
, . . . .. . . . 

. . .  .. . .  . .  
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