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l. Introduction

A. Summary. The revised Enforcement Response Policy for FIFRA Section 7(c)
Pesticide Producing Establishment Reporting Requirement’, dated June 2007, supersedes
the Enforcement Response Policy for FIFRA Section 7(c) Pesticide Producing
Establishment Reporting Requirement, dated February 10, 1986. It sets forth guidelines
for the Environmental Protection Agency (EPA or the Agency) to use in determining the
appropriate enforcement response and penalty amount for violations of Section 7(c) of the
Federal Insecticide, Fungicide and Rodenticide Act, as amended (FIFRA or the Act). The
revisions in this policy take into account an increase in the maximum statutory penalty
required by the Debt Collection Improvement Act of 1996, changes to the Consolidated
Rules of Practice (40 CFR Part 22), recent case law developments and other relevant EPA
policies that impact enforcement actions.

The purpose of this Enforcement Response Policy (ERP) is to provide predictable and
consistent enforcement responses and penalty amounts for violations of FIFRA Section
7(c), yet retain flexibility to allow for individual facts and circumstances of a particular
case. This policy is not binding on the Agency.

B. Effective Date. This policy is immediately applicable and should be used to
determine enforcement responses and to calculate penalties for all administrative actions
concerning FIFRA Section 7(c) initiated after the issuance date of this policy.

C. Disclaimer: The procedures set out in this document are intended solely for the
guidance of government personnel. They are not intended and cannot be relied on to
create rights, substantive or procedural, enforceable by any party in litigation with the
United States. The Agency reserves the right to act at variance with the Policy and to
change it at any time without public notice.

Il. Background

A. Pesticide Production Establishment Registration. FIFRA Section 7(a) requires
producers of pesticides or active ingredients to register the establishment in which the
pesticide is produced with the Agency prior to production. EPA Form 3540-8,
“Application for Registration of Pesticide-Producing Establishments,” is used to submit
the information required by this section. EPA assigns a unique establishment number for

Lpesticides as referred to in this ERP also include devices as defined in FIFRA Section 2(h).



each registered establishment as a facility identifier.

B. Pesticide Production Reports. FIFRA Section 7(c) and the implementing regulations
at 40 CFR Part 167, require producers of pesticide-producing establishments to report
their annual pesticide production. EPA Form 3540-16, the “Pesticide Report for
Pesticide-Producing or Device Producing Establishments” (“pesticide production report”
or “the report”) is used to submit the information required by this section. This
information provides an overview of establishments in the U.S. engaged in pesticide
production and pesticides imported from foreign countries.

C. Uses of Production Information. Annual pesticide production reports are the only
mechanism available for obtaining information on type and quantity of pesticide products
produced at each establishment for all pesticide-producing establishments in the U.S. and
in foreign countries for U.S. importation. The information reported includes the types and
amounts of pesticides currently being produced; produced during the past year; and sold
or distributed in the past year. EPA uses the information to effectively prioritize and
target inspections for compliance purposes and to aid in a variety of risk assessment and
risk reduction activities. For example, production information is used to notify producers
of required label changes and for compliance purposes to verify that the changes have
been made. It is also used to locate and contact producers of specific pesticides in critical
situations, such as adulteration of a pesticide or cancellation of a pesticide due to human
health or environmental harm impacts, and permits EPA to trace ineffective,
contaminated, or otherwise violative products to their source, minimizing any adverse
environmental impact that might arise from their production or distribution. The
information has been used to notify pesticide producers in preparation for and in clean-up
of natural disasters. Pesticide production reports are the only source of this type of
information available to EPA and the information collected is important to protecting
human health and the environment and maintaining the integrity of the pesticide program.

D. Pesticide Production Reporting Requirements.
1. Who must report? Any person who produces a pesticidal product, active
pesticide ingredient or pesticide device is subject to FIFRA Section 7 and is
required to register the establishment with EPA. In addition, EPA requires all
persons who operate registered establishments to submit an annual production
report to the Agency. The regulations at 40 CFR § 167.85(a) define which
producers must report. Those producers who must comply with the reporting
provisions include:

Producers of end-use pesticides, including re-packagers;

Producers of technical grade active ingredients and other manufacturing use
pesticides;

Producers of devices (see 40 CFR § 152.500(b));
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Producers of pesticides in bulk form;

Foreign producers who export any pesticide to the United States;

Producers of pesticides under a FIFRA Section 5 Experimental Use Permit or
an exemption from an Experimental Use Permit;

Producers of pesticides under a FIFRA Section 18 Exemption;

Producers of pesticides under a FIFRA Section 24(b) state local needs
registration; and

Producers of pesticides/devices under contract.

2. Can reports be combined? Producers must submit a separate report for each
registered establishment and must not combine reports, even if a company has
several establishments. The company headquarters may complete the report forms
for each of its producing establishments.

3. When is the initial report due? For newly registered establishments, the
initial report must be submitted within 30 days after notification of the registration
of their establishment.

4. When is the annual report due? After submitting the initial report, producers
are required to submit reports on an annual basis. The due date, as set forth in 40
CFR § 167.85(d), is on or before March 1st, for the prior calendar year. EPA will
consider the postmark date or equivalent dispatch information (such as a date
stamp) on the report or mailing envelope as the date of submission for reports.

5. What is the appropriate EPA office to send the pesticide reports to? The
producer must submit the initial application for establishment registration and the
annual Section 7 reports to the region having jurisdiction over the state in which
the company’s headquarters is located. The application and reports for
establishments not found at the same location as their company headquarters
should also be submitted by the company headquarters to the regional office
having jurisdiction over the state in which the company headquarters is located.
Foreign producers must submit their reports to the Office of Compliance,
Agriculture Division.

6. How do producers request an extension? A producer may request that EPA
extend the March 1st due date for the annual production report. EPA may grant an
extension if the request is made before the due date and the producer can present
just cause for the extension. The request must be in writing and must be sent to the
appropriate EPA office. The decision to grant an extension is at the sole discretion
of the Regional Office where the establishment is located, or, for foreign
producers, the Office of Compliance, Agriculture Division.



7. What information must be reported? The producer must report information
on those products that were produced at the registered establishment. This
includes products distributed or sold from the registered establishment and any
pesticide, active ingredient, or device packaged, repackaged, labeled or re-labeled
at the establishment. Products distributed or sold from, but not produced at, the
registered establishment should not be reported. If no production occurred at the
registered establishment, the report must be filed indicating zero production. The
producer must report the following information:

Name and address of the establishment

Amounts and types of pesticides produced during the previous calendar year
Amount of each pesticide sold or distributed during the previous calendar year
The estimated amount of each pesticide to be produced in the current year
The establishment number

I11.  ENFORCEMENT RESPONSES

A. Level of Action. EPA is authorized under FIFRA to use a range of enforcement
actions to address violations of FIFRA Section 7(c) including the initial report (due 30
days after receiving an establishment registration) and the annual production reports (due
March 1%). These actions include: Notices of Warning, Civil Administrative Penalties,
Termination of Establishment Registrations, and Criminal Sanctions. Each action is
briefly described below.

1. Notices of Warning (NOW): FIFRA 8§ 9(c)(3) and FIFRA 814(a)(4). A NOW
should generally be issued for FIFRA Section 7(c) violations when the violation
occurred despite the exercise of due care and the violation did not cause harm to
human health or the environment. NOWSs may not be used to assess penalties
against the violator.

2. Civil Administrative Penalties: FIFRA § 14(a)(1). An administrative penalty
action (pursuant to 40 CFR Part 22) should generally be issued for violations of
FIFRA Section 7(c), as described in this policy. Under FIFRA, the maximum
penalty EPA is authorized to assess is $5,000 per violation. However, the Federal
Civil Monetary Penalty Inflation Adjustment Act of 1990, as amended by the Debt
Improvement Collection Act of 1996 (collectively referred to as the “Adjustment
Act”), requires federal agencies to periodically adjust the maximum penalty for
inflation. Pursuant to the Adjustment Act, EPA increased its maximum penalty
amount for FIFRA violations. For violations that occurred on or after March 15,
2004, a registrant, commercial applicator, wholesaler, dealer or distributor may be

6



assessed a civil penalty up to $6,500 for each FIFRA violation. Violations prior to
that date may be assessed up to $5,500 penalty per count. In determining the
amount of a civil penalty, EPA must consider three factors: the appropriateness of
the penalty to the size of the business; the effect on the ability to continue in
business; and the gravity of the violation. Each of these factors should be
considered in accordance with guidelines and procedures established in this policy.

3. Criminal Penalties: FIFRA § 14(b)(l). EPA may choose to seek criminal
penalties when a producer knowingly violates any provision of FIFRA. In
addition, it may be considered a criminal violation to knowingly or willfully falsify
information provided to the Agency. This penalty policy does not address criminal
violations of FIFRA. EPA regions should work with their respective Criminal
Investigation Division office prior to initiating any criminal enforcement actions.

4. Termination of Establishment Registration: 40 CFR § 167.20(f). If the
producer fails to submit a report, EPA may terminate the establishment registration
alone or in addition to civil and/or criminal penalties.

B. Determining the Appropriate Enforcement Response. The enforcement responses
discussed in this ERP are intended to provide national consistency in FIFRA Section
7(c) enforcement actions. This ERP is a guide. The facts and circumstances of each
case, including the company’s compliance history, should be carefully considered, and
documented by the case officer in accordance with this policy to ensure that the
response is appropriate for the violation. There are four general types of FIFRA
Section 7(c) violations discussed in this penalty policy: Incomplete Reporting; Late
Reporting; Non-Reporting; and False Reporting. Incomplete, Late and Non-Reporting
violations are unlawful acts under FIFRA Section 12(a)(2)(L). To knowingly falsify
any information submitted pursuant to FIFRA Section 7 is an unlawful act under
Section 12(a)(2)(M). The appropriate enforcement response for each type of violation
is discussed below.

1. INCOMPLETE REPORTING VIOLATION

A report that does not contain all the required information or contains incorrect
information is considered an incomplete report. Incomplete reporting violations are
categorized as either minor or major incomplete reporting violations, based on the
seriousness of the error, and treated accordingly.

Minor Incomplete Reporting Violation: EPA considers a minor reporting violation to be
missing or incorrect information in a report that is non-substantive and easily corrected by
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the producer. Examples of minor errors are: no date on the signature line, no telephone
number, incorrect market code, incorrect product type, and typographical errors.

Major Incomplete Reporting Violation: EPA considers a major reporting violation to be
all other missing or incorrect information in a report that cannot be classified as a minor
error. For example, a producer fails to report a pesticide that was produced in the
preceding year or fails to report the amount of the pesticide that was produced in the
preceding year. Other examples of major errors are: no EPA establishment number, no
product registration number, no signature on the signature line, and incorrect use
classification.

ENFORCEMENT RESPONSE

Minor Incomplete Reporting Violation: EPA will notify the producer of the error and

request a corrected report or the missing information, usually via telephone. Typically,
the producer will be given 30 calendar days to submit a corrected report or the missing
information. A NOW may be issued in cases where the producer consistently submits

reports with minor errors or does not submit the corrected report within the time-frame
specified by the Agency.

Major Incomplete Reporting Violation: EPA will typically issue a NOW for a first time
major incomplete reporting violation. EPA will typically issue a civil administrative
penalty if the producer does not submit the corrected report within the specified time-
frame and for subsequent Section 7 violations.

2. LATE REPORTING VIOLATION

If a company official submits the report 30 or fewer days after the March 1st due date or
30 or fewer days after the due date of the initial report (without an approved extension), it
is a late report. Reports not postmarked but received via mail by March 5" are considered
to have been postmarked by March 1°.

ENFORCEMENT RESPONSE

EPA will typically issue a NOW for a first time late reporting violation, unless due to the
specific facts and circumstances of the case an alternate enforcement response would be
more appropriate. If the case team determines that factors in a specific case warrant an
enforcement response other than a NOW, these factors and the reasoning must be
documented in the case file. EPA will issue a civil administrative penalty for subsequent
Section 7 violations.




3. NON-REPORTING VIOLATION

If a company official fails to submit the report within 30 days after the March 1st due date,
or within 60 days after the initial report is due, the establishment will be considered non-
reporting. (Note that establishments where no production occurred during the year are
also required to submit a report indicating no production within the 30 day time-frame or
it is considered a non-reporting violation.)

ENFORCEMENT RESPONSE

EPA will typically issue a NOW for a first time non-reporting violation and specify in the
NOW a date for the report to be submitted. If the producer does not submit the completed
report by the date specified in the NOW, EPA will usually then issue a civil administrative
complaint. However, if case-specific facts demonstrate a producer had direct notification
from EPA of reporting requirements prior to the due date, the violation may warrant a
civil administrative penalty, even for first time violations. EPA will issue a civil
administrative penalty for subsequent Section 7 violations.

Non-producing establishments are treated essentially the same as producing
establishments. However, if the non-producing establishment requests termination of its
establishment registration within 20 calendar days after written notification of the
violation by EPA, the civil penalty generally will be reduced to zero unless there are
serious factors making such a reduction inappropriate. If the establishment is re-registered
during the five year statute of limitation time period, any subsequent non-reporting
violations are subject to a civil penalty without the option of the zero penalty reduction.

EPA may also initiate procedures to terminate the establishment's registration for non-
reporting. Termination of establishment registration will be independent of any other
enforcement action. See paragraph C below for procedures for terminating an
establishment’s registration.

4. FALSIFICATION OF INFORMATION IN REPORT VIOLATION

EPA considers submitting false information in the report to occur when the producer
knowingly reported fraudulent information.

ENFORCEMENT RESPONSE
EPA considers falsification of information to be a serious violation which, under the
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appropriate facts and circumstances, may subject the producer to criminal proceedings.
For example, a criminal referral may be appropriate in circumstances where the violator
has a previous history of falsifying information in its Section 7 report. EPA will issue a
civil administrative penalty for falsification of information in a report unless EPA makes a
criminal referral.

C. Terminating Establishment Registrations

1. Domestic Producer - For Cause: EPA regulations at 40 CFR 167.20(f) state
that establishment registrations are subject to termination if an annual report is not
submitted. If a producer fails to submit a report and EPA decides to terminate its
establishment registration, EPA will attempt to notify the producer by issuing a
Notice of Intent to Terminate Establishment Registration (NOIT). The NOIT
provides notice to the producer that their establishment registration will be
terminated unless EPA receives the report within 30 calendar days. If the report is
not received within the specified time frame, EPA will issue a Notice of
Termination (NOT). If the NOIT is returned to EPA because the addressee moved,
was unknown, or could not be located, EPA may immediately issue a NOT. The
case file should document what attempts were made to contact the company and
why they were unsuccessful.

2. Foreign Producer - For Cause. The EPA Office of Compliance, Agriculture
Division, will issue a NOIT to any foreign producers for failure to submit a report.
The NOIT will provide notice to the foreign producer that its establishment
registration will be terminated if the report is not received within 30 calendar days
from receipt of the NOIT. If the foreign producer does not submit the annual
report within the specified time frame, EPA will issue a NOT. Foreign producers
whose establishment registrations have been terminated may not export pesticide
products to the United States. This action is independent of any other EPA
enforcement response.

3. Requested Termination. A pesticide-producing establishment or parent
company may request to have their establishment registration terminated.
Typically this occurs when the establishment: (1) goes out of business; (2) no
longer produces pesticides; or (3) no longer falls under the purview of FIFRA
Section 7. Requested termination of an establishment registration is a voluntary
action by the producer.

4. Notification of Establishments that Cannot be Located. When an
establishment did not receive a NOIT because the Agency was not able to locate it
at the establishment’s last address of record, the Agency may attempt to notify the
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facility through public notice. Public notice may be accomplished through a notice
in the Federal Register containing the name and number of the establishment or
other appropriate means.

5. Registration After Termination for Cause. Producers requesting re-
registration of their establishment after termination for cause must resolve the
issues that triggered the termination for cause and re-apply for establishment
registration pursuant to the requirements of 40 CFR § 167.20.

V.

Assessing a Civil Administrative Penalty

A. Penalty Policy Authority. FIFRA Section 14(a)(4) requires EPA to consider the
appropriateness of the penalty to the size of the business of the person charged, the effect
of the penalty on the person’s ability to continue in business, and the gravity of the
violation when calculating the civil penalty amount. The gravity-based portion of the
penalty is determined by the seriousness of the violation. Thus, the more serious
violations should receive a higher dollar penalty than the less serious violations.

B. Penalty Policy Guidelines. This policy establishes guidelines for gravity-based
penalty amounts based on the harm that could result from the violation and the importance
of the requirement in achieving the goals and maintaining the integrity of the statute. It
also provides guidelines for further penalty adjustments to take into account the
respondent’s compliance history and the size of the respondent’s business. This penalty
policy is intended for use as a guideline to promote consistency in the Agency’s
enforcement responses to FIFRA Section 7(c) violations. Individual circumstances of
each case must be considered together with this policy to determine the appropriate
penalty amount. EPA should document the individual circumstances relied on when
calculating the penalty.

C. Gravity-Based Penalty. The FIFRA Section 7(c) Civil Penalty Matrix in Table 1
below contains the gravity-based penalty for FIFRA Section 7(c) violations. The gravity-
based penalties in the matrix below takes into consideration the length of the violation, the
respondent’s prior compliance history, and the size of respondent’s business. The FIFRA
Section 7(c) Civil Penalty Matrix is a framework for making penalty determinations that
are consistent with FIFRA Section 14(a)(4). While this policy cannot cover all cases,
most cases should fit within this policy.

1. Prior compliance history. In assessing the gravity of a violation, EPA evaluates
the compliance history of the violator. If similar enforcement action was recently
taken against the same violator with no corresponding improvement in behavior, it
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is reasonable to conclude that a higher penalty is necessary to gain compliant
behavior. Prior enforcement actions include: NOWs, administrative orders,
complaints, consent decrees, and consent agreements involving any violation of the
Section 7 requirements by a particular company, regardless of where the violation
occurred. Because this ERP is applicable only to FIFRA Section 7(c) violations
and FIFRA Section 7 is a federally-implemented program, prior state violations are
not relevant. For purposes of calculating the gravity penalty, the Agency’s issuance
of the prior violation must have occurred within three years of the present violation.
This three-year period begins on the date of a final order, consent order, NOW, or
payment of a civil penalty.

2. Size of business. Under FIFRA Section 14(a)(4), EPA bears the burden of proof
in establishing that the penalty assessed takes into account the size of the business
of the violator. Thus, it is important to document how the size of the business was
determined. For purposes of this penalty policy a violator will be considered a
“Category | Business” if the entity has annual gross revenues of more than $60
million, a “Category Il Business” if the entity has annual gross revenues of $60
million or less, but greater than $10 million and a “Category I11 Business” if the
entity has annual gross revenues of $10 million or less. Revenue includes all
revenue from an entity and all of the entity’s affiliates.

3. Unknown size of business. When there is no information concerning an
establishment's size of business, the penalty should be calculated as if the entity
were a Category |11 Business. Because of the availability of business information
from the internet and other public databases, EPA assumes that a business with
revenues exceeding $10 million dollars will have financial information available to
EPA.

D. Incorporating a Section 7 Count in a Civil Complaint. When a Section 7 count is
not the sole count in a civil complaint and a NOW is the appropriate enforcement response
for the Section 7 violation, it should be included as a “lesser included count with no
penalty.” When the Section 7 violation requires a penalty assessment, that amount should
be included in the overall penalty calculation.
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E. FIFRA Section 7(c) Civil Penalty Matrix?

First Time Second Time Third and
Type of Violation Violator Violator* Subsequent*
C-1 - $3,000
Late Reporting NOW C-I11 - $1,500 $6,500
C-111 - $1,000
NOW
Non-Reporting
If no response C-1 - $4,500
C-1 - $3,000 C-I1 - $3,000 $6,500
C-11 - $1,500 C-111 - $1,500
C-111 - $1,000
NOW or
Informal C-I- $3,000
: Response/NOW NOW C-11 - $1,500
Incomplete Report- Minor C-111-$1.000
C-1 - $3,000 $6,500
Incomplete Report- Major NOW C-11 - $1,500
C-111 - $1,000
False Reporting $6,500 $6,500 $6,500

* repeat violations refer to violations that occurred within a three year span.

F. Adjustment for Specific Penalty Factors. The following factors are particularly
relevant to adjusting the penalty for violations of FIFRA 7(c) reporting requirements for:
(1) the violator’s ability to continue in business (ability to pay) and (2) good faith efforts to

*The penalties in this chart reflect the current maximum penalty allowed under FIFRA of $6,500 per
violation based on increases to the original statutory penalty pursuant to the Debt Collection Improvement Act of
1996 (DCIA), Pub.L. No. 104-134.
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comply with FIFRA. Penalty adjustments for each of these factors are described below.

1. Ability to Pay: Section 14(a)(4) of FIFRA requires the Agency to consider the effect of
the civil penalty on the person’s ability to continue in business when determining the
amount of the civil penalty. EPA will generally not assess penalties that are clearly beyond
the means of the violator’s ability to pay. At the same time, it is important that the
regulated community not see the violation of environmental requirements as a way of
aiding a financially-troubled business. Therefore, EPA reserves the option, in appropriate
circumstances, of seeking a penalty that might exceed the ability to pay guidelines. It can
be assumed that the respondent has the ability to pay until the respondent puts it in issue.
The respondent can raise the issue of ability to pay/ability to continue in business in their
answer to the civil complaint or during the course of settlement negotiations. The Agency
notifies the respondent in the civil complaint of their right to have their ability to continue
in business considered in the determination of the amount of the civil penalty. If an alleged
violator raises the inability to pay as a defense in their answer or in the course of settlement
negotiations, the Agency should request sufficient documentation to conduct an ability to
pay analysis. Although the specific documentation will vary depending on the type of
analysis conducted, documents such as tax returns, financial statements, asset information,
and liability information are relevant to determining the respondent’s ability to pay. Such
documents are to be provided to the Agency at the respondent’s expense and must conform
to generally accepted accounting principles and procedures. If the proposed penalty
exceeds the ability to pay guidance, the penalty may be reduced to a level consistent with
FIFRA section 14(a)(4).

Currently, EPA uses three methods to determine a violator’s ability to pay, depending on
the specifics of the case: (1) a detailed tax, accounting and financial analysis; (2) a
guideline of four percent of average gross annual income, or(3) ABEL, a computer model
based on estimating the strength of internally generated cash flows. The latter two of these
methods are discussed below.

a) Four percent of gross sales: For cases resolved through a settlement
agreement only, EPA may assume that the respondent is able to afford 4% of their
gross revenue. The average gross income (from all sources of revenue) for the
current year and the prior three years will be calculated. Even where the net
income is negative, four percent of gross income will be used as the “ability to
continue in business/ability to pay” guidance, since companies with a positive gross
income will be presumed to have sufficient cash flow to pay penalties even where
there have been net losses. For corporations, EPA will consider revenues from the
total corporate entity in its determination of ability to pay/ability to continue in
business. Total corporate entity refers to all sites owned and controlled by the
foreign or domestic parent company.
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b) ABEL: ABEL is an EPA computer model that is designed to assess a for-profit
entity’s ability to pay. The evaluation is based on the estimated strength of
internally-generated cash flows. The program uses standard financial ratios to
evaluate a violator’s ability to borrow money and pay current and long-term
operating expenses. ABEL also projects the probable availability of future
internally-generated cash flows to evaluate some of a violator’s options for paying a
civil penalty. Because the program only focuses on a violator’s cash flow, there are
other sources of revenue that should also be considered to determine if a firm is
unable to pay the full penalty. These include:

o certificates of deposit, money market funds, or other liquid assets;

e reduction in business expenses such as advertising, entertainment, or
compensation of corporate officers; or

e sale or mortgage of assets such as company cars, aircrafts, or real-estate.

There may be some cases where a respondent argues that it cannot afford to pay the
proposed civil penalty even though the penalty as adjusted does not exceed the ability to
pay guidance. In such cases, EPA may consider a delayed payment schedule. In
exceptional circumstances, EPA may also consider reductions that are greater than those
necessary to adjust for ability to pay. If a special circumstance reduction of the proposed
civil penalty is warranted, the case file must include substantive reasons why the
extraordinary reduction was appropriate, including: (1) setting forth the facts of the case;
(2) why the penalty provided from the civil penalty matrix was inequitable; (3) how all
other methods for adjusting or revising the proposed penalty would not adequately resolve
the inequity; and (4) the manner in which the extraordinary adjustment of the penalty
effectuated the purposes of the Act.

While EPA will generally not collect a civil penalty which exceeds a violator’s ability to
pay, EPA reserves the option, in appropriate circumstances, of seeking a penalty that might
exceed the ability to pay guidelines, cause bankruptcy, or result in a violator’s inability to
continue in business. Under these circumstances the case file must contain a written
explanation, describing the reasons for exceeding the civil penalty “ability to pay”
guidelines. For additional information on the consideration of a violator’s ability to
continue in business, see the EPA General Enforcement Policy #GM-22, entitled “A
Framework for Statute-Specific Approaches to Penalty Assessments,” issued on February
16, 1984 as part of the Agency’s General Enforcement Policy Compendium.

2. Good Faith Adjustments. During the course of settlement negotiations, the EPA may

consider the respondent’s attitude or good faith efforts to comply with FIFRA to reduce the
penalty as much as 20 percent below the proposed penalty, if such a reduction would serve
the public interest.
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G. Supplemental Environmental Projects. Under certain circumstances, as part of an
enforcement settlement, the Agency may consider adjusting the penalty amount
downward in return for an agreement by the violator to undertake an appropriate
environmentally beneficial project known as a supplemental environmental project
(SEP). SEPs have certain legal requirements that must be met and the project cannot
include activities that the violator must undertake to return to compliance with the law.
All proposals for such projects should be evaluated in accordance with EPA’s May 1,
1998, Supplemental Environmental Projects Policy and any subsequent amendments to
the SEP Policy.® The information is used for a variety of other compliance activities to
ensure that pesticide manufacturers are complying with FIFRA.

V. Appendices

A. Model Notices

B. Model Civil Complaint

*This Policy and additional information on SEPs can be found on the EPA web site at:
www.epa.gov/compliance/civil/seps.
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Model Notice of Warning

CERTIFIED MAIL
RETURN RECEIPT REQUESTED

EPA Est. 000-00
Establishment's Address
Gentlemen:
NOTICE OF WARNING
FOR FAILING TO FILE INITIAL PESTICINE ESTABLISHMENT REPORT

_ This letter constitutes a warning pursuant to section
9(c)(3) of the Federal Insecticide, Fungicide, and Rodenticide
Act, as amended, (hereafter FIFRA), 7 USC section 136g9(c)(3).
The Environmental Protection Agency is heredy advising you
that you are in violation of section 12(a)(2)(L) of FIFRA,

7 USC §136j(a)(2)(L), by failing to file the fnit1al pesticide

production report within thirty (30) calendar days after the

receipt of notification of registration for your establishment

which fncluded the EPA Production Report Form. The afore-

mentioned information was sent via certified mail to (ESTAB-

#éég?t#?'s NAME, ADDRESS) and was received on (DATE OF RETURN
PT).

You are hereby advised to file the fnitial report with this
Regional Office, within twenty (20) calendar days. 1If you have
not filed the initial pesticide production report within the
twenty (20) calendar days, you shall be subject to the remedy set
forth in Part 40 Code of Federal Regulations §167.5, whereby the
registration of this producing establishment shall be terminated.

A11 necessary measures are taken by the Agency to preclude
the issuance of a notice of termination of registration. How-
ever, {f the report is not recefved within the given timeframe
of this notice, proceedings to terminate your establishment's
registration will be pursued.

Please note that according to FIFRA, no person shall produce
any pesticide subject to FIFRA in any State unless the establish-
ment in which it is produced is registered with the Administrator.

If you have any questions concerning this matter, please

contact (NAME AND PHONE NUMBER).
Sincerely yours,

Signature
(Name and Title)



Model Notice of Warning

CERTIFIED MAIL
RETURN RECEIPT REQUESTED

EPA EST. 000-00 -
Establishment's Address .
Gentlemen:
NOTICE OF WARNING
FOR FILING A LATE ANNUAL PESTICIDE ESTABLiSHMEHT REPORT

This letter constitutes a warning pursuant to section .
9(c)(3) of the Federal Insecticide Fungicide and Rodenticide
Act, as amended (FIFRA), 7 USC section 1363(¢)(3). The
Environmental Protection Agency is hereby advising you that
you are in viglation of section 12(1}(2){L) of FIFRA, 7 uscC
§136j(a)(2)(L), by not filing the annual pesticide report
required by FIFRA §7(¢), on or before the February 1 due date.
The report filed by your producing sstablishment located at
(address) was received by this Office on { DATE ).

You are hereby advised to comply with the regulations
promulgated at 40 CFR §167.5(c) which states the due date for
annual reports as being February 1 of each year. Noncompliance
with this reporting requirement in the future may subject your
producing establishment to an administrative civil penalty,

If you have any questions concerning this notice of warning,
please contact (NAME) at (PHONE NUMBER).

Sincerely yours,

(Signature
Name and Title)
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Model Notice of Warning for Failing to File a
Complete Pesticide Report

CERTIFIED MAIL '.::)

~ RETURN RECEIPT REQUESTED
EPA EST. 000-00
Establishment's Address
Gentlemen:
NOTICE OF WARNING
FOR FAILING TO SUBMIT A COMPLETE PESTICIDE REPORT

This letter constitutes a narnin? pursuant to section 9(c)(3),
7 USC section 136j(c)(3)of the Federal Insecticide, Fungticide and
Rodenticide Act, as amended, (FIFRA). The Environmental Protection
Agency is hereby advising you that you are in violation of section

"12(a)(2)(L) of FIFRA, 7 USC section 136(a)(2)(L), by failing to
submit the information which was missing from the annual pesticide
report received on ( _DATE ). This Office contacted you on ( DATE )
via (letter or telephone) to request the missing information
whereby your establishment was allocated ten (10) days to submit
the information to this Office. The information required in the
pesticide report may be found at 40 CFR 167.5(a). ;

You are hereby advised to submit the information requested
within twenty (20) calendar days from the receipt of this Notice

of Warning, Faflure to do so may subject your producing establish-

ment to an administrative civil penalty, .

If you have any questions concerning ihis matter, please
contact | NAME ) at ( _PHONE # ).

Sincerely yours,

Signature
(Mame and Title)

20



Model Notice of Intent to Terminate Establishment Registration

CERTIFIED MAIL
RETURN RECEIPT REQUESTED

EPA Est. 000-00
Establishment's Address

Gentlemen:
NOTICE OF INTENT TO TERMINATE ESTABLISHHENf REGISTRATION

You are hereby advised of the Environmental Protection Agency
intentfon to terminate the registration of your pesticide producing
establishment located in (city and state) pursuant to 40 CFR §167.3
and section 7 of the Federal Insecticide, Fungfcide and Rodenticide
Act, (FIFRA), as amended, 7 USC §6136, in response to your failure
to submit the production report required by section 7{(c¢c) of FIFRA
and 40 CFR §167.3.

_ Your failure to file the required report by February 1, 19 —
has already subjected you to the (NOTICE OF WARNING, CIVIL OR
CRIMINAL PENALTY) provision of the Act. Failure to submit the
required reports within twenty (20) cailendar days from the date of
this notice will result in the termination of your establishment
registration, which shall be effective upon the issuance of a
Notice of Termination of Establishment Registration. Submission
of the required report within the twenty (20) day time period
shall not affect your 11ability under the provisions of FIFRA,
whereby the enforcement action which had previously been initiated
against your establishment 1s still in effect. However, termination
of your establishment registration is an enforcement action, inde-
pendent of any. other,

In the event you do not respond to this notice, you should
assure yourself that all necessary measures will be taken to
preclude any production not in compliance with FIFRA or the
regulations. :

Sincerely yours, _

Signature
(Name and Title)



Model Notice of Termination of
Establishment Registration

CERTIFIED MAIL
RETURN RECEIPT REQUESTED

- EPA Est. 000-00

(Company name)
(Address)

Subject: (Establishment registration number)
NOTICE OF TERMINATION OF ESTABLISHMENT REGISTRATION

Gentlemen:

The Environmental Protection Agency hereby informs you that
the Agency has terminated the registration of your estadblishment
located in (city and state), pursuant to Section 7 of the Federa
Insecticlde, Fungicide, and Rodenticide Act, (FIFRA) as amended,
7 U.S.C. §136 and 40 C.F.R. §167.3. The Agency has taken this
action based on your failure to submit reports required by Sectt
7(c) of the Act and by 40 C.F.R. §167.5.

You may apply for reinstatement of your estadlishment
registration at any time subsequent to the termination of your
estadblishment registration., However, the reinstatement of your
:stlblishnens registration will be expressly conditional upon
the Agency's recefpt of your delinquent pesticide establishment
report(s) together with an application for establishment regis-
tration (EPA Form 3540-16).

Please be assured that all necessary measures shall be
taken to preclude any action at your establishment which is
not in compliance with the Act., Production of pesticides,
active ingredients, or devices in an unregistered establishment
or in an establishment whose registration has been terminated
is an unlawful action subject to the civil and criminal penalty
provisions of the Act.

Sincerely yours,

Signature
{Name, and Titll)



Appendix B1
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CERTIFIED MAIL
RETURN RECEIPT REQUESTED

(Est. name and address)

Dear { )

Enclosed is an administrative Civil Complaint 2lleging
violations documented under the Federal Insecticide, Fungicide,
and Rodenticide Act, as amended (FIFRA), ,

In determining the amount of the penalty, the Agency is
required to consider the size of the business of the person
charged, the effect on the person's ability to continue in
business, and the gravity of the violations. The Guidelines
for the Assessment of Civil Penalties (39 FR 27712) set forth
the following size-of-business gradations, based on gross annual

sales:
Category 1 Less than $100,000
Category 1II $100,000 - $400,000
Category 111 $400,000 - $700,000
Category IV $700,000 - $1,000,000
Category V In: excess of $1,000,000

In the absence of specific information on your firm's size
of business, as determined by gross annual sales, it has been ‘
assumed for purposes of this Complaint that your firm is a Cate-
gory V size of business,

Please be assured that if your firm has been placed in
Category V incorrectly, the proposed penalty will be adjusted
upon submittal of reliable financial information indicating
another category s appropriate. If you have any questions
concerning this matter, please contact (_name ) at ( phone ¢#),

Sincerely yours,
Signature
(Name and Title)

Enclosure
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