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The attached guidance sets forth EPA's policy on issues oi
landowner liability, and settlement with de minimis landowners
under CERCLA. In addition, there is a brief discussion and
policy statement concerning settlement with prospective
purchasers of contaminated property. The guidance analiyres che
language in CERCLA _Sections 107(b){3) and 101 (35¥ which provide
landowners certain defenses to CERCLA liability,”and CERCLA
Section 122{(g})(1){B) which provides the Agency's authority tor
settlements with de minimis landowners. The discussion
concerning prospective purchasers of contaminated property is
premised on the Agency's inherent settlement authoriry, and
recognizes that any settlement with a prospective purchaser -would
be outside the scope ¢of CERCLA Section 122.

Attached to the landowner guidance are two model,
agreements for settlements under CERCLA Section 122: a model
administrative order on consent, and a model consent decree.
The model agreements contain suggested provisions for cash
consideration. If the specific settlement under Section
does not include cash consideration, those provisions should tnt
be used. It is worth noting here that pursuant to Agency
delegation 14-14-F and the Adams/Porter memorandum of June 17,
1988, waivina certain Headguarters' settlement concurrence
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?r consent_dgc;ee negotiarted by each Region (as well as the

_lfSt de¢ mipimis generator agreemenr) must rereive the
~oncurrence uf the Assistant Administrator for Enforcement and
Lompliance Monitoring or his designee ("AA-QOECH") and the
A§Sr§tnnt Administracor for Sclid Waste and Emergency Response

Or his da2sianee ("AA-OSWER"). After the Region has conc luded

©ne de minimis settlement with a landowner, other such
Sertlements may Le entered into hy the Regions on behalf of the
Aggqcy upon pricf consultation with the AA-OECM and the AA--"
OSWER nr their designees. 1In addition, this guidance centirms
that any settlement inyolving a covenant not-{n sSue a prospective
purchaser requires the concurrence of the AA-OECM, the AA-OSWER,
and the Assistant Attorney Géneral. th;further-information or
foL%gw“up'questious, please ask your .staff to.contact Helen
Keplinger of OECH-Waste at (FTS) 382-3104.
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cc: Gerald H.. Yamada
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Guidance on Landowner Liability under Section
107(a) (1) of CERCLA, De Minimis Settlements under
Section 122(g9){1)(B) of CERCLA, and Settlements with

Prospective Purchasers-of Contaminated»PropertyT
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OVERVIEW
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B. SARA
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STATEMENT OF SETTLEMENT POLICY

A. Threshold Questions for Landowner Eligibility

1. Did the landowner acquire the property
without actual or constructive knowledge
of the disposal of hazardous substances?

2. Did the governmental landowner acquire the

- property involuntarily or through eminent
' domain proceedings?

3. Did the landowner acguire the property by

. inheritance or hequest without knowledge?

4. Was the property contaminated by third
parties outside the chain of title?

B. Guidelines for De Minimis Settlements with
Landowners

l. - Goals of settlement '
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c. Type of agreement
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(ii)

C. Policy on Prospeétive Purchasers

1. Criteria for entering into coveéénants
not to sue with prospective purchasers of
contaminated property

a.

b.

e.

Enforcement action is ant1c1pated by
the Agency at the facility

A substantial benefit, not otherw1se-
availapble, will be received by the
Agency for cleanup

The Agency believes that continued
operation of the facility or new site
Aevelopment, with the exercise of due
care, will not aggravate or contribute
to the existing contamination or
interfere with the remedy '

Due consideration has been given to the
effect of continued operations or new
development on health risks to those
persons. likely to be present at the
site

The prospective purchaser is finan-
cially viable

2. Content and form of settlement

a.
b.
c.
d.

e.

Consideration

Reservation of rights

Scope of response actions
Compliance with applicable laws and

‘duty to exercise due care

Disclaimer

3. . Procedures

V. PURPOSE AND USE OF THIS GUIDANCE

Attachments

Attachment I:

Attachment II: Model CERCLA Section 122(g)(4) Judicial Consent
Decree for Settlements with Landowners Under

Model CERCLA Section 122{(g) (4) Administrative
Order on Consent for Settlements with Landowners

Under Section 122(g)(1)(B)

Section 122(qg) (1) (B)
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. Guidance on Landowner Liability under Section -
0.(a)(l) of CERCLA, De [kMinimis Settlements under Section
122{g)(1)(B) of CERCLA, and Settlements with Prospective

Purchasers of Contaminated Property -

L. 'PURPOSE

The purpose of this memorandum-is to é;bvigé general
guidance on landowner liability under;:he Eomprenénsiye’
Environmental Responsé Compensation and Liability Act of 1980
{"CERCLA"), as amended by the Superfund Amendments and
ﬁeauthorizatlon Act of 1986, Pub. L. No.99- 499 ("SARA ), 42 .
U.S.C. 59601 et seq. ., ;nd_torprov1de spec;flc-guldance on which -
1andowners qualify for. de minimis eettlenents ﬁnée}
Section 122(9){1)(8) and on structuring such settlements.l

‘ &
Because the nature of a de minimis Settlement‘with a landowner

dlll dlffer substantlally from a de- m;n; ;s settlement with
waste coutrlbutors, 1t dlll usually be more eff1c1ent to drafrc

such egreements separately. In addltlon, because;tne Agency has

received numerous requests from prospective purchasers of - .\

contam1nated property for covenants not to sue, thls memorandum

sets forth Agency policy on this issue. ‘ _ _ ‘ o

1 Agency guidance regarding de minimis settlements with
waste contributors has been provided“by'separate memorandum
entitled "Interim Guidance on Settlements with De Minimis Waste
Contributors under Section 122{g) of SARA," 52 Fed. Reg. 24333
{June 30, 1987), and by publication of the Agency’s "Interim
Model CERCLA Section 122(g}){(4) De Minimis Waste Contributor

Cconsent Decree and Administrative QOrder on Consent," 52 Fed. Reaq.

43393 (November 12, 1987).
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IT. QVER

In the event of a release or threatened release of a
hazardous substance, owners of property where such substance has
been "deposited, stored, disposed of, or placed, or otherwise
come to be located" are strictly liable for the costs 6f
response.? Under Section 107(b)(3), such liability generally
extends to releases which are caused by a third party "in
connection with a contractual relationship, existing’directly or
indirectiy” with the owner. To address concerns that this strict
liability could cause inequitable’results with respect to
ltandowners who had not beern involved in hazardous subStance

disposal activities, Congress in SARA clarified the defense to

liability available to certain landowners under Section 10?(bf(3)

by specifically defining the term "contractual relationship."\/////

Section 101(35) (A} defines "contractual relationship". to include
deeds and other instruments transferring title or possession

unnless the landowner can demonstrate that at the time he acquired

-the property, he had nc knowledge or reason to know oj/ﬁhe

disposal of the hazardous substances at the facility.

2 See Sections 101(9), L01(32), and 107(a){l) of CERCLA.
Liability under CERCLA is also joint and several unless the harm
is divisible and there is a reasonable basis for apportioning the

harm. See, e,g., United States v. Monsanto Co.,, 858 F.2d 160,
171-73 {4th Cir. 1988), United Staves v, Bliss, No. 84-2086C-

{1) (E.D. Mo. Sept. 27, 1988), United States v. Mottolo, Civ. No.
83-547-D (D. N.H. Aug. 29, 1988) , un;;gd_sng;gg_ﬁh_lgﬁgnﬁ Civ.
No. 84-2663 (E.D. Pa. Jan. 29, 1988) uUnited States v,

Northernaire, 670 F. Supp 742, 748 (W.D. Mlch 1987) United

States v. Chem-Dyne corp,, 572 F. Supp. 802 (S.D. Ohio 1983).
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Accordingly, a person who acquires aiready centaminated properey

and who can Eatisfy the remainihq requirements of Section 101(35)

as well as those of Section 107(b)(3) may be .able to establish a-

N

defense to liability. Although this is an affirmatgve.defense,n
for which the defendant bears the burden of proof, Congress has
provided a settlemeht mechanism which the Agency may use in its-

discretion for settlement purposes to resolve the 11ab111ty of

[ [

certaln landowners prlor to or 1n the early stages of litigation-

through ehe appllcatlon of’ the de mAanL§ settlement provisions ..
of Section lZZ(g)(l)(B) of CERCLA. \/, - oL
II1I. B _ IAB - . . A

A. Before SARA o o - R

- ¥

'section 107(a)(1) of CERCLA imposes liability for response.

costs on owners or operators of "facilities" from which there is. -

s -
a release or threatened release of a hazardous substance., A
"facility" is defined under Section 1Q1(9) as_including, among. _ . :
other thiﬁgs, any builqing, structure, equipment, pit, pond, o

storage container, motor vehicle, etc ~and any "“area._where a.

I 1. - o =k

hazardous substance has been deposited, stored, dispo_se‘dvoff or

placed, or otherwise come to be located. v courts have

3

con51stent1y held that the standard of 1lab111ty 1mposed by
sectlon 107 is. strict ﬁee e.g, Ianglﬂ_QQd.Ea&LJ£HMﬁLJEm§__&
Qﬂa;;e&.lngmaﬁ4_lng* 849 F. 2d 1568 (5€th. Clr. 1988), ueg_xggg_gé '

snexe_aealnx_sgzegxﬁsien}'759 F. Zd 1032 1042 (24 qir. 1985),

5., 680 F. Supp’

546 (W.D. N.Y. 1988). The government need not prove that the




9835, 9
-1 -

owner contributed to the release in any ‘manner in order to
establish - a prima facie case. - However,\Sectlon lO:(b) provides
the following four affirmative defenses which may be asserted by
a person, including a landowner: (1) an act of God; (2) an act
of war; {3) an act or omission of a third party; and (4) any
combination of the foregoing.3 In order to prove the third party
‘defense set forth in Section 107(b)(3), the landowner must
establish by a preponderance of- the ev1dence that

(1) the release or threat of release and . ., ., . .damages

redlilting therefrom were cansed solely by . . . an act

or omission of a third party other than an employee or

agent of the defendant, or than one whose act or

omission occurs in connection with a contractual

relationship, existing directly or indirectly with the
defendant . . . ; : :

(2) he exercised due care with respect to the
hazardous substance concerned, taking into
consideration the characteristics of such hazardous
substance, in light of all relevant facts and
circumstances; and

{3) he took precautions against foreseeable acts or
comissions of any such third party and the consegquences
that could foreseeably result from such acts or. '
omissions.

Section 107{(b){(3).

Before SARA, the Agency took the position that a real estate

deed represented a contractual relationship within the meaning

3 See United states v. Stringfellow, 661 F. Supp. 1053
(C.D. Cal. 1987)(holding that these statutory defenses are
exclusive). See also, United States v, Monsanto Co., 858 F. 2d
160, (4th Cir. 1988), United States v, Bliss, No. 84-2086C-(1)
(E.D. Mo. Sept. 27, 1988), United States v, Hooker Chemicals &
Plastics Corp., 680 F. Supp. 546 (W.D. N.Y. 1988), United States

v. Bliss, 667 F. Supp. 1298 (E.D. Mo. 1987), United States v,
Dickerson, 640 F. Supp. 448 (D. Md. 1986).
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of Section lp?(b)(B), thus eliminatiug the>availability of the
third party derense forla landowner in the chaln of tltle with a

party dho had caused or contrlbuted to the release However

this issue was not addressed by a court before SARA’s enactment 4

B. SARA S

gection 101(35);A{ or CERCLA, as. amended PY SARA, confirms
the Agency's position that a real estate deed represents a
éontractual relationship and'epecifically defines "contractuam—
relatxonshlp“ to 1nc1ude "land.contracts deeds, or other
1nstruments transferrlng t1t1e or posseSS1on " (for example,
leases) unless the property nas acqu1red after the dlsposal or
placement of-the hazardous substance which is tne subjeCt,of the

release or threat of release and the landowner establishes by a
preponderance of the evidence that: e . :

(i} At the time the defendant acquired the facility
the defendant did not know and had no reason to know
that any hazardous substance which is the subject of
the release or threatened release was dlsposed of on, .

.in, or at the fac111ty,

{ii) The defendant is a government entity which‘acquired
the facility by escheat, or through any other involuntary

transfer or acquisition, or through the exercise of inent
domain authority by purcnase or condemnation; or ‘

(111) The defendant acqu1red the facility by 1nher1tance or.
bequest. :

In addition to the foregoing, the landowner must satisfy the due

in order to establish the

.care requirements of Section 107(b}{(3)

.= -

: v

4 The government s argument on- thlS 1ssue was upheld in

' icals s Plastics Corp., 680 F. Supp.
546 (W.D.-N.Y. 1988){(decided after passade of SA@A applying pre—_

SARA law).
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third party defense. Furthermore.-SeCtion 101{35}({D) provides
rhat: - |

thhinq'in this pafagrapn shall affect the liability

under this Act of a defendant who, by any-act or

omission, caused or contributed to the release or

threatened release of a hazardous substance.

C. ' inimi e vi

Under Section 122(g)(l) of utRCLA, as amended by SARA,
when the Agency determines that a settlement is "practicable and
in the public interest," it "shail as promptly as possible reach
a final Bettlement" if the settlement "involves only a minor
portioﬁ of the response costs ar the faciliiy concerned” and tné
Agenc? determines that the pqtentialiy responsible party
safisfies either of twoléets of conditibﬁs: {(A) the party's
contribution of yas;e.to the site is minimal (by'amount and
toxicity) in comparison to other hazaréous substan¢e§ at the
facility; or (B} the party (i) is an “owner of the real property
on or in which thé facility is rodated;" 9¢(ii) *did not conduct

or permit the generation, transportation, storage, treatment, or

disposal of any hazardous substance at the facility;"'ﬁand {iii)

5 Relinquishment of ownership or possession does not
necessarily disqualify a person trom consideration under the
Section 122(g)(1)(B) de mipimis settlement provision. This
approach is consistent with the fact that prior owners of
facilities are not precluded from attempting to establish a
defense to liability under Section 107(b). In order to qualify
for a de minimis settlement, however, the past owner must

demonstrate satisfaction of Section 122(g)(1)(B) criteria through

the full term of his ownership.’

. & The Agency interprets the phrase- "any ‘hazardous
substance" to mean a hazardous substance which is the subject of
the release or threat of release. Interpreting "any hazardous
substance" more broadly would make. the de minimis landowner

S
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"did not . contribute to the release or threat of release

through any act or omission. Qubparagraph B doeq not apply if ..

1

the party purchased the property "wlth actual or constructive

knowledge that the property was used for the generatlon
- Gy,
transportatlon hstorage treatment' or dlsposal ‘of any hazardous

t
. : YE

.

substance." Section. 122(9)(1)(3)"7 =
The requirements which must be satisfied in ofder for the

Agency to ansidegta_sett;ement-With-landOWhgrs under the ﬁg

Il

minimis settlement provisions of Sectiodn 122(g)(1l)(B) are

substantfally the same-as the elements which must be proved at

L]

trial in order, for a landowner :to-'establish'a third party ~

_defense under Section- 107(b)(3) and Sectioh 101(35).8 Secticn

o~ L . [ .t

R r b, . T i
settlement prov151ons unavallable to essentially. every party.  It,...
is clear that Section, 122(g) is concerned with a de minimis
party’'s connection to the activities giving rise to the release o
that is the subject of the.response action. Under Section
122ig)r{1){A), the generator or rtransporter 1s not a. Qg minimis .
party if it cannot establish thar-’its 'contribdition was minimal.
Similarly, under Section 122(g)t1){B), if the landowner engageqd. .
in activities, specified in the @tatute as " conductlingj or
permit[ing] the generation, transportation, storage, treatment, o
~or disposal of any, hazardous' substance at the facility,”

involving the substance which is the subJect of the response’

actloq, it will not-be entitled to de minimis status.

7 . For_the reasons expldined above, the Agenéy\interprets
the phrase "any hazardous substance" in the context of actual or
constructive knowledge to mean a hazardous substance whxch is the
subject of the release or .threat of release.' . , R

8 Even though the language in SeCtlons 122(9)(1)(5) and. ..,
101(35) is not identical,. the.scope of the’two provigions is- R
substantlally the same. ‘For example, ‘the requirements for a de
minimis settlement under Section '122(g){1)(B) are that the ‘
landowner "did, not conduct or permit the: generatlon .
transportation,. storage, treatment, or disposal of any hazardous .
substance at the facility" and “did not contribute to the
release.” Substantially similar requirements are imposed by
Section 101(3s). Tnat.Section.cnndipiqqg‘thé'defense in part on

- ' ¢ B . - o

Fl . . . -
£ - L . -
) . e o
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122(g) (1) (B) of CERCLA authorizes the Agency to enter into
settlements with de minimis landowners, enabling suéh landowners
to avoid the transaction costs ot attempting to establish the
lO?(b)ﬂ3) defense through lit}gation and enabliné the Agency to
éxercise enforcement discretion in appropri#te circumstances.
However, inasmuch as Section 122(9)(1)(5) comes into play in the
Settlement context, as distinct from Sgction 107(b) {3} coming
into play in the litigation context, the quality aﬁd quantum of
evidence _provided by a landowner in support of his eligibility
for a de minimis settlement may rtiffer from that necesséry for ‘
him to estabiish the third party defense at triél.- Furthermore,
inaémuch as the Agency's determinationAas'torwhether'the-
landowner has satisfied the criteria for a de minimis Settlement
must be made in advance of trial,'the terms of the settlement,
particularly the gquestion of whether cash consideration will be

required, will depend in part on the extent of the litigation.

the landowner acquiring the facility "after the disposal or
placement of the hazardous substance..." and not contributing to
the release. Since generation, transportation, storage and
treatment of the substances at the site generally all take place
before disposal and placement (or at the most concurrently, in
the case of "placement" and "storage"}, the landowner generally
would not have conducted or permitted the generation,
transportation, storage, treatment, or disposal of the
hazardous substances which are the subject of the release or
threat of release if he had acquired the facility after disposal

or placement of those substances, as required by Section 101{35).

This is not to suggest,. however, that for purposes of

establishing liability under CERCLA, "disposal" will not continue

to include ongoing "leaking." In this manner, the scope of
Section 122{g)(1){(B) and 101(35) is generally the same.
Throughout this guidance, liability will be discussed in the
context of Section 107 of CERCLA, but reference will be made to
Section 122(g){1)(B) of CERCLA in the context of settlement.
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risks involyed‘ip the particular case. :Ihe principles whicn will
guide_the Agency‘}n:eya;uating this evidence are discussed below
in Sectten_lv,‘PegagraphnB.3L, "Settclement.," - -

Iv. §IAIEMENT‘OF SETTLEMENT PQLICY . : e
The Agepcy will make an etfort in therearlygstages,of a case -
to determine whether a landowner.satjsfies;tne—elements necessary-

Lo establish a third party defense under Section '107(b){(3) of
CERCLA.'Psuqh determination mey be made from:information pdu, T

ravailable to ahd under development by tne.Agency to- identify ali-"-
potentially re§pohsiple parties for that.site.. Since.it.serves ~
noe burpose to require a landowner,who satisfies the-elemeﬁts of

Section 107 (b} (3} and who wishes to obtain legal.repose to incur
the litigation costs of establishing.the defense at trial, if the
Ageney determines that tneelandowner,has a persuasive:case that

each of these elements has.been met, the-Agency wirll “entertain an

offer for a.de minimis Settlementrunde;wlzztg)tl)(B} of CERCLA.:: :

- - . . : ¢ . ! s Tl Lo ’ .-
Before. the Agency will‘approve-settlements Wwith ownerS‘of

- ’

contamlnated property several quest1ons concernlng landowner A

PO - N ¥

ta

ellglblllty for settlements must be answered bearlng 1n‘m1nd

-

that Sectlon l22(g)(1)(B) does not extend to any .party who -

Pl

v . .

contributed to the release or threat of releaset"througn-any aCt

e . IR NI CaT
N P EN

or omission." - R —_—
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knowledge or reasoll to kKnow of the digposal of
hazardous substances?

Secticon 122(g)(l)(B) applies only to owners who purchased
the property without "actual or.constructive knowledge that the
property was used for the generation, ttansportgtion,‘storage,
treatment, or disposal of any hazardpus substancé." '‘Similarly,
Section 101(35) extends the third party defense to defendants
who acquired the propérty‘after rthe disposal or placement- of the
hazardous substance only . if, at rhe time of acqﬁisit;on, the
defendant "did not kﬁow and had no reason to kndw that any
hazardous subst;nce which is the subject of the release ... was
disposed of ... at the facility." 9  Section 101(35) expressly

‘provides that in qrder for a defendant to prove'that he had "no
reason to know" of the disposal pf'hazardous substances, he must
demonstrate ‘by a prepondérance 0f the evidence that, prior to
acquisition, he conductedAall appropriate inquiry into the
previous ownership and uses of the property consistent with good

commercial or customary practice. A landowner who demonstrates

that he has conducted "all appropriate inquiry" will not be

: 9 The Agency will construe as similar the constructive
knowledge requirements of Section 122 and 101(3%5), taking into
consideration all relevant information available on the issue of
knowledge.
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deemed to have constrUCtive knowledge under Secrion 122(g) (1) (B)

and, rherefore, may be ellglble tor a dg m;n; ls settlement 10
under - Sectlon 101(35)(8), the tollowlng factors must be

considered when determining whether "all appr0pr1ate inquiry"
e Tl .t AL boor L .t e

has been made:

R

.-?‘- ' ’ ¥ Kl I .

any spec1allzed knowledge or experlence on the
. part of the defendant, the relationship of the,
* - ‘purchase price to the value of the property if
uncontam1nated .commonly known or reasonably .
a%certalnable information about the property,
the. obviousness of the presence or likely
presence of contamination at the property, and
(The ability to detect such contamlnatlon by =~ : .
appropr1ate inspection. _

- ]

. These factors clearly 1nd1cate rhat a determlnatlon as to what

e R .".

- T, - Ty . N

‘constltutes "all approprlate lnqu1r)" under all the

* = - r I

circumstances is to be made on a case by-case basis. Generally,
:-.“1‘ i v,
when determ1nlng whether a landomner has conducted "all

r Al
ta -

appropriate 1nqu1ry,' the Agency will require a more
A ’ [ S

comprenensive idquiry for those anolved in commerc1al

= LR

- -

transact1ons thén for those 1nvolved 1n resldentlal transact1ons

P - . ey
. - E . » Sl T e * -

. - . + PR
L [ + A o Yo PO L

" . - -

10 ~ The government .has taken-the .position that "owner"™ - . v
for the purposes of liability includes "lessee." A lessee of a
facility, who is potentlally liahle,ras an "owner," may. be S
eligible for a de minimis settlement under Section 122(g)(1l)(B),
if he conducted "all appropriate inquiry" prior to taking
possession of the property and meets all of the other criteria ot
Section 122{g)(1)(B). This is also consistent with the approach
taken in Section 101(35). See Section 101(35)(A)("The term
‘contractual relationship’' for the purpose of Section 107(b){3) e
includes, but is not limited to land contracts, deeds or other
instruments"); See .also United States v:; S,.C.R.D.I., 653 F. Supp.
984, 1003 (D. S.C. 1984) (aff'd sub nom, United States v. - ... -
mgni_nLQ_QQ; 858 F. 2d 160 J(4th Cir. 1988} (court:rheld.lessee’an’
owner); United States v, Northernaire, 670 F. Supp. 742, 748. ' . ¢
(W.D. MlCh 1987). )

e
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for'personal use.ll For ezampie, an investigation along the
lines.of.a survey for cén;amination'may be recommended in some
commercial transact;ons, whereas this type of inquiry would not
typically be recommended for the purchaser of pefsonal
residential'property.lzu In sum, the determination will be made
on thé bésis of what is reaéonable under all of the
ég;Cuhstances. |

Lenders may also be eligible-for de miniﬁig settlements in
some ci;gumstancés; A lender who does hét participate in the
management of.a facility and who only holds "indicia of
ownership primarily to protect his security -interest® is

excepted from the definition of "owner or operator" and,\/éf/'

11 The Conference Committee noted that a reasonable
inguiry must have been made “in light of best business and land
transfer principles”, and that "[{t]lhose engaged in commercial
transactions should...be held to a higher standard -than those
who are engaged in private residential transactions."
Conference Report on SARA, H.R. 2005, 99th Cong., 2d Sess., p.
187. The Committee also noted that the duty to inquire will be
judged as _of the time of acquisition, and that as public -
awareness of environmental hazards increases, the burden of
inquiry will increase concomitantly. Id.. In a recent decision;

- the U.S. District Court for the Middle District of Pennsylvania

held that the United States was not entitled to summary judgment
against a group of landowners without an evidentiary showing
that, as of 1969, it was customary or good commercial practice
among real estate developers to conduct a visual inspection of
property prior to purchase. (nited Stateg v. Serafini, 28 Env.
Rep. Cas. 1162 (M.D. Pa. Feb. 19, 1988). Although we do not

agree with the decision because rhe criteria 'set forth in Section

101{35)}(B) seem, at a minimum, rto contemplate a visual

inspection, the court in Serafini appears to have recognized the

evolutionary nature of the *"all appropriate inquiry" standarad.

) 12 In the course of conducting "all appropriate inquiry"
as-required by Section 101{(35){(B}, information regarding a
release or threat of release may become available. If so, the

"person in charge of the facility" is required to comply with the

notification requirements under Section 103.
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therefore, is not.liablel: ‘Section loltzow(A)(ii) If, however

a lender becomes ‘an owler: by’ torec1051ng and taklng t1t1e to the
’ ‘ ,1 3

propenuy or by conducting manaaement act1v1t1es at the 51te he

-

o
is potentially llable.l3 Under these C1rcumstances the 1ender

v { . - ’r‘r."-'
“ -‘.ﬁ '
may be eligible for a de m mifdimis’ %ettlement, if he meets the
4 RS L
requirements of-Sectlon 22, 1nc1ud1ng that ne demonstrates that

.he conducted "all appropriate inquiry" prior to acqu151t1on of

v

the ‘fa_c_-il,ity___ . ' CL

i
e 2, b ov 1 landow
L { 4 L ”
‘e voluntarily «or through 1 om
. NS
‘proceedi 2l & i vt

PR,

Section 101(35).(A) (ii) excepts'kfbh'édé‘éefiﬁitibn of

"contractual relatlonshlp“ acqu151t10ns Py governmental entltles

3
" -~

which occur -by- condemnatlon or purchasel4 1n connection. w1th the

' tE : et

+ :oa (.

exerC1se of emlnent domain’ authorlry, or 1nvoluntar11y through'-

. v I . . X, {

escneat or any other such 1nv01untary transfer or acqu151t10n.‘—}

. e i

‘State and local governmentq uho acqufre property 1nvoluntarr1y

\ .oy L
are. bm.def1n1t10n not owners or operators under Sectlon_ R

ia 3 o Z
10;(20)1D).ras long as they have not caused or contr1buted to the.

-,
<

13 S&E nnlneg 5;agg§-v, Mapyland Bank. & I[uﬁ; gg. 632
F. Supp.573, (D. Md. 1986); Un ;;gg_ﬁga;gﬁ_x;_M;zanllg 15 Envtl.
L. Rep. 20992 (E.DJTPa,VSeptember 4, 1985).

4. 7The Agency 1nterprets‘"purchase” 1n Sectlon S AR
122(g) (1) (B) to-include involuntary acquisitions, applied.to '
parties acquiring-by inheritance; _consistent with the purposes..

and underlying pollcy of Sectlonq 101(20) and. 101(35)(A) —_—
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release.lS However, Section 10L{35){(A}{ii}) is broader than
101¢(20)(D) in that’ 101{(35){A){ii) extends the defense under
Section 107(b){3) to the federal govefnment,-as well as to State
and local governments, and also applies to'eminent domain
proceedings.16 Governmental entities which fall within tnhis
category and exercise due care will escapé 1iabili£y and,
therefore, a settlement under Section lZZ(g)(l)kB) will not

normally be necessary.l?

3. _ Did the Landowner acquire the property by

r W W 2
Section 101(35)(A){iii) excepts acquisitions by ' /) r
inheritance or bequest from the definition of "éontractual ; ' ;
relationship." Hoﬁevér; the Conference Committee report suggesés

that the "all appropriate inquiry™ requirement is nonetheless
relevant:

{T]hose who acquire property through
inheritance or bequest without actual
knowledge may rely om this section if they
engage in a reasonable inquiry, but they need
not he held to the same standard as those who
acquire property as part of a commercial or

15 - Section 101(20)(D) provides in part: "The term owner
or operator does not include a unit of State or local government
which acquired ownership or control involuntarily through -
bankruptcy, tax delinquency, abandonment, or other circumstances
in which the government involuntarily acgquires title by virtue of
its function as sovereign."” i

16 The legislative history contains useful guidance on
how federal agencies should handle acquisitions of contaminated
property. See alsgo, CERCLA Section 120(h}.- '

17‘ If governmental entities within this category seek a
Section 122 settlement for purposes of obtaining legal repose,
the Agency may use Section 122{(g}{l1}(B).
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private transaction, and those who acquire

property by 'inheritance without knowing of the
inheritance shall not be liable, if they .. . ’ '
satisfy the remaining rnqulrements of Section
lOr(b)(:‘H . Can, o . TR S B

Conference Committee Report, pp. 187-188.: - R & SV
It is recommended that,.inquiry by the heir at .the 'time = *

of acquésition and.thereafter be considered, not .only for -the

purpose of determining the existence.of a contractual o

relatlonshlp, but also for the purpose of determlnlng whetHher 'the

due care requlrements of the third party defense have been

- satisfied.l8 . _ R

4; ugs ;lg property contaminated/ by third: ga;;;gs
‘_.Qggglde the chain of titie? =« - . ., ’ voas

Even before the enactment of 'SARA, it.was cleéar that the

¥

third party defense of- Section-107{b)(3) was-available to a’
landowner whose property was contaminated as the result of -the
‘act or omission of a third party who-had no contractuaI !

relationship with the léndowﬁer through a deed or . otherw1se as

long-as the landowner'satisfied the other requlrements of the

,\-.‘-—- el

. -
third party defense. ‘Examples of thlS situation Jnclude . o -

Contamlnatlon of property by adjacent landowners and “mldnlght
K ‘ o "

dumplng. A landowner who falls within this category and -

-

- Fo- . L
[ .

18. .. The government may, in appropriate circumstances, .
enter into a settlement with heirs to contaminated property
pursuant to the de minimis prowvision in Section 122(g){1)(B).":

Footnote 14, infra, provides clarification of the Agency's .
1nterpretat10n of the.exclusion trom eligibility for a de m;_imlg
landowner settlement pursuant "=o -Section 122(g)(1).(BY(iii) 'of '
parties who "purchased" contaminated property “with knowledge.

o
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demonstrates that he has exercised due care may be eligible for
a de minimis settlement under Section 122(g}{1)(B).
With respect to landowners described above, the Section

107{b) (3 defense is not available to a landowner who learns of.a
release or threat of release after acquiring the property and
then tranéfers the property without disclosing this information.
Section 101(35)(C). Any such transfer may contribute to the
threat of release under Section 122(9)(1)(5}(111) preciuding a de
mlﬁimig settlement. . , |
B. Guidelines for De Minimis ﬁggglgmgjﬁg with

Landowners

1. 'ﬁgﬁlﬁngi_ﬁgliAﬁﬁﬁnL

The general goal of a de minimis settlement is to allow

parties who meet the criteria set forth in Section 122(g) (1) (A}
or (B) td resolve their potential liability as quickly as

possible, thus minimizing ilitigacion costs and allowing the

government to focus its resources on negotiations or litigation

with ﬁhe major parties. However, there is a fundamental
difference between contributors of hazardous substances who are
eligible for settlements under Subéaragraph A of Section
122(91(1) and landowners who are eligible for settlements under
Subparagraph B. The waste contributor under Subparagraph A wiil -
typically have no viable defense to liability, whéreas é
1qndowner who qualifies 'for settlement under Subparagraph B ma; !
ultimately be able to prove a third party défense.

Nevertneless, the landowner who may have a third party defense
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may wish to enqer‘iqto.a C2 minimis sertlement .in order to ™
obtain legal repose and avail himself of .the contributrion
protection provided in Sections .l13(£}{2)} and 122(g){5) of

.CERCLA. As discussed below, tlie government will entertain offers
for sqcn §ett1gments in exchange for, at a minimum, access and- -

due care assurances. . - . S . PR

_ 2. Intormatiou-gatherind to ajd settlement .

,,'..='1,“. ! \

Section 122(g)(3) of CERCLA provides that de minimis '

settlemencs shall be'concludgd 4s so00n as possible -after the

necessary-informé;ion is available. SARA contemplates that a de
minimis settlemeht will be reached ;n the early stages of a

case. 'Tng Agency_has substantial information-gathering authority
under'SecéiSns 164}e)~and 122(e) of CERCLA .which may bé used to L
aid in the deﬁermiﬁation of wherher, a igndownet is.eligible for a

gﬁ minimi;rsettiement.\ Gene;qlly,'however,,the information .
bearing on é_landowner’s status-as a de minimis party.is most
readiiy available to the léndpwner.‘unlike the information
reéarding the waste éoptributor'slstatus as a de minimis parcty, -
wnich_is most rgadily'évailablg ro the government through its.
compilatiop‘pi information regarding the waste contributions to‘'a
site by:al; parties. Therefore, the Agency will élace.qn,the
landowner the burden of coming forward with information. -

establishing his eligibility for a de minimis settlement. The.

Agency may then use its information gathering authority to
supplement the information produced by the landowner, as-.
- -t . . . . 1. +a - d .

Appropriate, and to check its veraciry.
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Information which should be provided by the landowner

includes all evidence relevant ro the'aCtuél or cons;ructive
knowledgé of ;he landowner at the tiﬁe of.a;quisition including
all affirmative steps taken by the landOwner’to determine the
prévious ownership and uses of tng property, information
regarding the conéition of the property at the time of purchase,
atl documeqtatioh and evidence of representatjons made at the
timé of sale regard@né p;ior uses of the propepty,'tpe purchase
price of the property and the fair market value of Fomparable
propefty at the timg of a;quisition, and info;hatfcﬁ regarding
any sPéciélized knowledge on the part of the landowner which may
be relevant.

Additionally; the landowner should provide all
information relevant to the iséues of whether he exercised due
care and whether ne'contributed Lo the release or threat of
release through any act or omission:. This inférmation should -
include the circumstances under which the hazérdous,substancgs
<Jere discovered, the extent of the landowner's knowledge
reQarding the substances, all measures taken by the landowner to
abate the threats of harm ﬁo human health and the environment |
posed by such substahces, and all measures taken by the landowner
to prevent foreseeable acts of third pafties which may have _
contributed to the release. . The information is -to be included in

the order or decree, and any settlement agreement is to be made

contingent on its accuracy. . .
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Where tre POfe“tL3-x; responsible party meets the

- - =

criteria for settlement under Sec~sion 1?2(9)(1)(8) and in the

it +

context of lltlgatlon or potenr11l L'tlgatxon, «hen the Agency i:s

evaluating its settlement optlons and its thlgation risks, the

©on ‘s 1

terms Of an acceprable sectlement may vary. with the strengeh of i
rne evidence relatlng to the landouner s dé mlnimig etates "In
‘some Lnstances a landoaner may ue able to maée a thoroughly -
convanc1ng demonstratzon that earn of the elements éi the tﬁlrd

-

) [ ‘
Dafty defense nas bee"l Qat‘qt ied. III SU.Ch Cases, Settlements

S . s

requlrlng only that the landoauef provxde access and due care

assurances will be appropriare. ALthOugh such cases wlll .rarely

e

be free of all doubt, t: 2 jovernment should be persuaded that

there is a very high pre=™ “lllty that “the landowner «ould preva:
in estabiisﬁing”a‘tni?d acey detense at trial.

Tt o7

: R :
“If a' landowner does nor make the thorough and COnVLPC’r

demonstration described above, but is nevertheless able to

persuade the Agency that it'is Iskely tnat he would prevaxl in

’

establlsh1ng tne tnxrd party defense at trlal he may be

considered for a de Mipimis sett iement for cash consideration, as
VL T A L \ oL e ™ : -
wall as access and due care assurances. A landowner who cannot
Ry

make this shewxng is not elzgxble for a dge m;n;m;ﬁ settlement

but may be el;glble for a Sectlon 122 settlement usxng the same

criteria’ as ‘any other potentially responsible party under CERCLA,

¢

the generally applicable guidelines of the Interim CERCLA

Settlement Policy, 50 Fed. Reg. %034 (February 5, 1985), and tn#
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interim guidance on Covenants lo- To Sue Under SARA, 52 Fed. Reg.
28038 (July 27, 1987). In any #vent, the United States
ultimately must be able to Show that any de mipgimis landowner
settlement entered into meets the Criteria of Section

122(g)(1)(B) in order to withstand judicial review.

a. anﬁiﬂﬂié&ign

All landowners aho enter inco de m;u;mls settlements
shoulad be requ1red to provide access to the property and

cooperation in the Agency’ s response activities. In‘spec1fic
cases, it may be appropriate to obtain cash-paymeuté for the-
'response activities ac the site. Site access and cooperation .
should also extend to the Agency's response action contractdrg

and to any other parties performing response activities under the
Agency's oversight pursuant to court order, administrative order,

or consent agreement under Section 106 or 122 of CERCLA. The
Agency sﬁbuld also require the landowner to provide assurances
that he will continue to exercise due care with respect to the
hazardous substances at tne site.!9 The Agency shall also

require that the purchaser file in the local land records a

notice acceptable to EPA, stating that hazardous substances were

19 The Conference commitree made the following statement
regarding 107(b)(3)'s due care requirement:

(Tihe due care requirement embodied in section 107(b) (3)
only requires such person to exercise that degree of care
which is reasonable under the circumstances. The :

requirement would include :those steps necessary to
protect the public from a heilth or environmental threat.

Conference Report on SARA, ‘H.R. ‘905, 99th Cong., 248 Sess., Pp.

187.
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disposed of on the site and that EPA makes no representation as
to the appropriate use of the property.20 .Settlements under
CERCLA generally-also require that the settlor agree not to !
assert any claims or:causes of action against the:United States
or the'Hazardous'SubstanceVguﬁerfﬁnd”arisidg from work performed
or expenses incurred pursuant to the agreeﬁenf,for to seek'any
other costs, damages, or attorney’s fees from the United' States
arising out of response activities at the facility. These
requirements are in addition to any cash component of the de

-

minimis settlement, as discussed above. ' - T

-

In exéhan@e for-thig consideration, thé'iandoﬁnéf will® -
receive statutory cqntfibhtidn protection under Sections”
113(f) (2) and 122(g)(5} of CERCIA. Subject to-the reoPgners'
discussed below, the landownher may also receive a‘covegaﬁt'ndt to'
sue for civil CIaiﬁs seeking injunctive relief undéflsectioﬁglos'
of CERCLA and Section 7003‘or-RC§A”for_cost recoQérj under
Section 107(a) of CERCLA with ‘regard‘to the facility when’the'~ -
Agency determines that such "a’covenant is in-‘the public -

- T - . - - S [N . .
R S A . I P . .

¥  ghere the ROD requires that institutional controls. be imposed .on’ the
property, a much more extensive notice may be required.

2 Secti.on 7003 of RCRA may provide an’ additional basis for compelli.ng
cleanup or obtalning cost recovery in appropriate circumstances where a party
"has contributed or is contributing to {the past or present} handling, storage,
treatment, transportation, or.disposal* of any solid or hazardous waste. Where
the release or threatened release involves wastes which are not. hazardous
aubstances under CERCLA, Section 7003 of RCRA c¢an be an important supplemental

" anforcement mechanism for obtaim.ng cost recovery or injunctive relief.

.. B - -
O - P - [ - -
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interest.? -However, natural resource damage claims may not be
released and ‘should be expressly reserved unless the Federal
natural resource trustee has égreed in writing to such a covenant
not to sue pursuant to the terms of‘Section 122(j) (2) of

CERCLA.®

b. Reopeners

In order to protect the agency against ﬁhe‘pdssibility that
the information supplied.by the landowner regarding his '
eligibility far a de minimis settlement is inaccurate or
incomplete, the settlement agreement générally should include a
certification by the landowner that he has fully and accurately
disclosed all information in his possession regardihg those
qualifications. The settlement agreement should also include a
resérvation of rights which would allow the government to seek
further relief form the landowner, including tﬁe filing and
enforcemeqt of a federal lien,® if information not kXnown to the -
government at the time of settlement is discovered which’

indicates that the landowner does not meet the requirements for a

Z: Any covenant provided should be drafted to apply only to the individual
landowner and should not run with the property at issue.

B  In accordance with Section 122(j)} (1) of CERCLA, where the release or
threatened release of any hazardous substance at the site may have resulted in
damages to natural resources under the trusteeship of the United States, the
Region should notify the Federal natural resource trustee of the negotiations and
encourage the trustee to participate in the negotiations.

X  gGuidance on federal liens has been provided by separate memorandum
entitled "Guidance on Federal Superfund Liens,” (issued by AA—OECM, September 22,
1987). : ) ‘
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de ?inimis settlement. ,.The sg;tlemeﬁtlagreemgnt should expressly
reserve thglhgency's right to seek further relief from the
landowner, where appropriate, including buf#nqﬁflimited to: ufér
claims arising f;pp_?he introduction of any hazardous substance, -
pollutant, or contaminants at the facility by any person after :
the effective date of ;helsettlement agreement; for failure of
the landowner to exercise due care witq‘réspeqt to any
' contamination at the facility; for exacerbation by the:landowner
.of tﬁe extsting release or, threat of';eleagg of hazardous
éﬁbétances; or for failure to cooperate -and/or -for interference .
with the Ageﬁcy, its response actign.contraqtoré; or §ther
parties or their contractors conductiﬁg response activities.under
Agency oversight in the implementation of response actions at.the
facility. In édditiqn! ofper ;éopeners may need to be . L.
incorporated on a. case by case basis. . . . .-

-~ - - . L -

c. . e of reementz

Section 122(g) (4) of CERCLA requires that de minimis

settlements be entered either thqoughgjudicial«conéent_decreesﬂor

-
I

administrative orders on consent.® Generally, a de minimis
settlement with a landowner should be concluded by separate.
agreement, rather than as part .of a larger agreement witﬁ other'

potentially responsible parties. ' Pursuant.- to Agency delegation

.y a1 - . PR
. - PR
. T ‘
- h B s M - .

¥ Model language is provided in Attachment I, "Model CERCLA Section 122(g)
{(4) Administrative Order on Consent for Settlements with Landowners under Section
122'(g) (1) (B)" and Attachment II, “Model CERCLA Section 122(g)(4) Consent Decre
for Settlements with Landowners under Section 122(g)(1)(B)." :
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14-14-ﬁ {September 13, 1987), and waivers of settlement
concurrence in "Revision of CERCLA Civil Judicial Settlem?nt
Authorities under Delegation 14-13-B and 14-14-E" (Adams/?orter
June 17, 1988), the first landowner de minimis consent decree
hegotiated by each Region must be referred to Headquarters and
must receive the concurrence of the Assistant Administrator for
Enfércement and Compliance Honitofing or his designeee ("AA-
OECM") and the Assistant Admiﬁistrator for Solid Waste and
Emergency_Response or his designee ("AA-OSWER") prior to referral
to the Department of Justice for filing. After the Region has
concludgd one de minimis consent decree with a landowner, ofher'
consent decrees may then be referred direéfly to the Deparment of
Justice with cénsultation by the AA-OECM and the AA-OSWER. All
de minimus consent decrees will be subject to a thirty-day
comment period after lodging.:

If the de minimis settlement is entered through an
administrative order on consent, if must receive the concurrence
of the AA-OECM and the AA-OSWER prior to signature by,the
Regional Administrator if it is the first administrative
settlement with a de minimis landowner.”/Additionally, if the
total past and projected response costs for the site, excluding
interest, exceed $500,000, Section 122(g)(4) requires that tﬁe de
mknimis administrative order on consent receive the prior written

approval of the Attorney General or his designee. Section

122(g) {(4) of CERCLA gives the Attorney General thirty days from

referral'by EPA to approve or disapprove the settlement. If'he

e
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does not aét within:this time periocd, the settlement will be .-
deemed to have begn approved unless he has reached égreement‘with
the Agency on an extension of time.? Section I22(i) of CERCLA:
requires notice of all administﬁative de miﬁimis settlements to
be published in the -Federal ReQister fgrfa thirty”dayncaﬁment N
period. The Region must consider all éommenté received and "may
withdraw or withhold consent to-the proposed settlement if such
comments disclose facts or considerations which indicate the
proposed gettlement is inappropriate,-improper,‘or inadequate."®
Section 122(i)(3). - | :_ . : . : .

| C.. oli (8] ogpective chas 5' .-

Because of- the -clear 1iapility which‘attaches'td landoﬁners -
who acquire property Qith know1edge of .contamination, the Agency
has received numerous requests for covenants not to sue from
prospective purchasers of contaminated property.? f BT

It is the Agency’s policy not to 37come -involved.in private .’
real estate transactions. Howe#er, a covenant not to sue a-
prospective purchaser might appropriately be considered if an
enforcement  action is anticipated and if‘perfdrmance:of or

payment for cleanup would not otherwise be available except from

the Superfund and if. the prospective purchaser participates in a -

13 L . R A T tt
- . - .

% More detalled procedures for the referral of de minimis consent orders
to Headgquartere and the Department of Justice are being devéloped._

¥ Since settlements with typical prospective purchasers (i.e. those who __

do not currently own the property, are not otherwise involved with the site, and
are, therefore, not yet liable under Section 107) will not be reached under
Section 122, the. procedures and restrictions in that section, such as those

relating to covenants not to sue, will not apply.

—
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‘clean-up. A prospective purchaser may participate in cleanup
either through the payment of a substantial sum of money® to be
applied tbwards a clean-up of the site or'thrdugh a commi;ment to
perform substantial response actions. ‘ |

. There are a number of concerns, however, associated with

entering into such covenants thch may, in a given case, outweigh
any benefit which the Agency may receive. Given the number of

sites on the National Priorities List ("NPL"), most have not been

_ the subject of a rémediél"investigatibﬁ/feasibility_studj

("RI/FS"™), nor have responsible party searches been conducted.
Therefore,fin most instances, the exteﬁt of édntémination ahd
necessary remedy will be unknown and it may be impossible to
detefmine whether the proposed activities of the prospective
purchaser at the site (for example, operating'q manufacturing
faciiity'or‘developing the property} will interfere with ‘any
remedy ultimately selected by the Agency. Secondly, unless Fhe
universe of potentially responsible parties and their fipancial
viability is known,.it will be impossiuvle to determine with any
certainty that fﬁé Agency is receiving a benefit which otherwise
could not be obtained. 1If éhere are other viable responsibie

parties, by entering into an agreement with a prospective

purchaser for future'responée costs, the Agency will

#  Such monies could be paid directly to the Superfund (in the event the.
Agency is undertaking the cleanup) or in appropriate circumstances and with -

proper controls could be paid to the seller of the property if the seller hasg
agreed to perform subgtantial response action purguant to an adminlstrative order
or consent decree. ‘

T
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have merely. succeeded in providing those otﬁegﬁpartieé with a.
set-off against future cost recovery,-‘Furthermpre,rin some _-
instanceé, the Agency may ultimately be able to recoup its
response costs, or at least an amount equivalent to the
consideration offered by a prospective purchaser, through . .:
enforcement of the federal 11en‘pstabliqhed‘pursuant=to Section
107(1) of CERCLA. . - o L

Moreover, ghé liéting of any site oﬁ‘the NPL .means that there
iz a release or threatengd reiease pf hazardous substances from
tﬁé éite. Development and commercial use of such sites 'may pose
a danéér.to:those persons present at such sites;'énq‘the‘-~
activities to be.carfiéd_out by the purchaser, even with thé-_.L
exercise of due care, méy aggravate or.contribqté_to;;he,,_ -
contamination;..Wherenthe remedy, calls for other than destruction
of all cqptamipants below health based_leﬁels,5there may be a -

risk that unknown future uses are inconsistent with the remedy -or

-

may ip;grﬁere‘with an ongoing cleanup. ' R S RO

The Agency recognizes, however, that in an appropriate case, . .-

entering into a covenant. not to sue with a prospective.purchaser, "
of contaminatgd property, given appropriate envi;onmentalu
safeguards, may result in an_envi:pnmenpél benefit through a
payment to be applied to cleaqfup of the site or a commitment to
perform response action. 'This guidance sets forth criteria which .
should be met before the.Agency wiiljéhterbintd such’ covenants.
Thesé'critefia are miniﬁal’standards,§ﬁowévéf;'andlihe»hgenéy'

will reject any offer unless it determines that
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entering into a covenant with a prospective purchasnr is
sufficiently in the publlc interest to warrant expending the
resources necessary to reach such an agreement -in liqht of -
competing priorities for the use of limited Agency resources.
1. Crite or enteri into covenants not to sue wit
ospective rchasers of contaminated ’
a. E cement action is anticipated the enc

the cilit

It is the policy of the Agency not to become 1nvolved in

‘purely private commercial transactions. The Agency will not

entertain requeéts for covenants not to sue from prbépectivé
purchasers unless an enforéement action is contemplated with -
respect to the facility. Therefore, such covenants generally
will be considered only with regard to those facilities listed or
proposed for listing on the. NPL, those facilities at which Fund
monies have beén expendéd; or those facilities which are the
subject of a pending enforcement action.
) b. s bstént'al benefit, not othe ise availa
1 be received by the Agency for cleanu

The Agency will not entertain requests for éovenants not to

sue unless entering into such a covenant will produce a

substantial monetary benefit to be applied to response activities

at the facility} or an agreement to conduct response actiohs,

- which otherwise would not be available.  This criterion
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may be met if the Agency projects that its anticipated response
costs are not recoverable. form other -sources. However, if the
Agency determines thét its anticipated response costs can be-
recouped through other means, such as the filing and enforcement

of a federal lien, such covenants will not be entertained. -

a

c. The Agency believes that the:continued -operation
. . of the facility or'new site development, with the
exercise of due care, will‘notfgggggxg;g or

, ”conggibgte to _the existing contamination of
- .-Lgterge;e with the remedy - | |

Unless the Agency believes, based dn availablgminformatibn,
that the continued operation of~the'£acility or new deyelopment
of‘the site will not_aégrévate‘or contribute to the existing
contamination or interfere with the remedy, 'such agreements will
not be entertained. Information which should be considered by
the Agency inqludes.the remedial investigation/feasibility stud&,
if completed, .and all other information-relevant td the coqgition'
of the facility. If the prospective purchaser is to.continue the
operations of gn,existingAfacility, the Agency will require the
purchaser to submit -information sufficient to determine whether:
the continued operations are likely to aggravate 'or contribute to
the existing contamination or interfere.with the. remedy. If ?he
prospective purchaser pléns to undertake new operations or- -
development of the facility, qomprehensiveainformationlreghrding )

these plans will be
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required. If the available information indicate that the planned
activities of the prospective purchaser are llkely to aggravate
or contrlbute to the existing contamlnatlon, the agreement will
not be entered into or will include restrlctlons which prohibit
those operations or portions of those operations which are likely
to aggravate or contribute to the existing contamination or
interfere with the remedy.

The Agency’s determination as to-whether the available
information is euffieient‘for purposee of this evaluation will be
made on a case by case basis; howerer, one key factor which will
necessarlly be con51dered is whether the remedial 1nvestlgatlon
has been completed and the extent of information which has been
generated in that process. { If the available information is
insufficient for perposes of evaluating the impact of the

proposed activities, the agreement will not be entered into.

d. Due consideration has been given to the effect of

continued operations or new development oh health
risks to those persons ri e to be ent at the
site" .

The Agency will not entertain requests for covenants not to
sue unless due conSLderatlon has been given to the effect whlch
continued operations at the facility or new development is likely
to have on the health rieke to those persons likely to be present

at the site.
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e. The prgspective purchaeer is figanciallx viable. -

The prospectlve purchaser must demonstrate that he is
financ1ally v1ab1e and capable of fu1f1111ng his obligatlons-J:
under the agreement. The Agency w111 not entertaln requests for '
covenants not to sue if it appears that the Agency could not |

recoup its costs “in’ the event that the purchaser breaches his

-5
‘e

obligations under the agreement.

2. content ggd form of settlement

-

If the-foreg01ng crlterla are met, and the Agency determlnes

that enterlng into the covenant not to sue is in the publlc

1

1nterest, the covenant w111 be embodled in an agreement to be

+ '

executed by the authorlzed representatlve of the prospective

purchaser, " the Reglonal Administrator (W1th the concurrernce of (

the AA-OECM the AA-OSWER and the Attorney General), and, where

appropriate, the current owner of the faclllty.

a. cOhSlgeratlog

e -

Generally, the con51deratlon required of the prospectlve

'y ol . .

purchaser w111 be a cash payment.' In specific casee, it may be-
: | N o P ) |
possible to dedicate the payments to response activities at the

site through an appropriate mechanism.* However, the
. "'. :
consideration may ‘take the form of a removal or 1f a Record of

. r
- . . 3

¥  In the past, this has arisen most often in the bankruptcy contetﬂ:. cos

®»  Note, however, that at present, the federal Superfund accounting system
doeg not provide for the establishment of site gpecific accounts to receive
dedicate payments.
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Decision (ROD) had been signed, remedial activities. In
additidn, the prospective purchaser'mtst agree not to assert any
claims or causes of action against the United States or the
Hazardous Substance Superfund arising from contamination of the
facility which exists as of the date of acquisition of the
facility, or to seek any other costs, damages, or attorney's fees
from the United States arising out of response act1v1ties at the
facillty.31 The Agency shall also require that the purchaser

file in the local land records a notice acceptable to EPA,

stating that hazardous substances were disposed.of on the. site

and that EPA makes no representation as to the appropriate use of

the property. . ' \
The agreement should contain a provision under which the
purchaser grants an irrevocable right of entry to the Agency, its

response action contractors, and other persons performing

- response actions under Agency oversight for the purpose of taking

response actions at the facility and for monitoring compliance

with the agreement.

s

In exchange for this consideration, the Agency will grant a

covenant not to sue to the prospective purchaser for

¥ In evaluating what is appropriate consideration, the Agency should
consider- the value of any lien which may be or has been placed on the property
pursuant to CERCLA Section 107(l), since, in entering intd an agreement with a
prospective purchaser, the government is relinquishing its right to recover its
cleanup costs when the property ie subsequently sold to the prospective
purchaser. Thie is because an agreement with a prospective purchaser would
effectively constitute a satiasfaction of the prospective purchaser‘a liability
for cleanup work at the site, thus terminating any lien under Section 107(1)(E).
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civil liability under Sections 106 and 107(a) of CERCLA and
Section, 7003 of RCRA arising from contamination of the fatility

- which exists as of the date of acquisition of the facility. The
covenant shduld'proride that with respect to any claim or cause
of action asserted by the Agency against the prospective '
purchase, the purchaser. shall bear the burden of proving that the-
claim or cause of action, or any part thereof, is attributable
solely to contamination which existed prior to the date of
acquisition. , . _

b. - [) t of 8 . . L ,

. The agreement should expressly reserve the Agency's rights to
assert all claims against the prospective purchaser, except for
those set forth in the ‘covenant not to ‘sue, including, but not’
limited to, those: claims arising from:

(1) the release or threat'of release of any hazardous
substance, pollutant or contaminant resulting from
the purchaser's ‘operation of the facility;

(ii) - the release or threat. of release-of .any. hazardous -.°

' substance, pollutant,  or contaminant resulting
from the introduction of any hazardous substance,
pollutant, or contaminant at the facility by any
person after the date of: acquisition by the
purchaser; .

(iii) exacerbation of contamination eXisting prior to

o the date of acquisition; '

(iv) "failure to cooperate and/or interference with the
Agency, its response action contractors, or other
persons conducting response activities under
Agency oversight in the implementation of response
actions at the facility; '

(V) -, failure' to exercise due ‘care with respect to any

' ’ contamination at the facility, or ' v

(vi) 'any and all criminal liability.




-
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The agreement should also expressly reserve the Agency's
rights to assert all claims and causes of actlon against all
persons other than the purchaser. Unless the Federal natural
resource trustee has agreed in writing to the covenant not to
sue, the agreement shouldralso expressly reserve natural resource

damage claims.

c. Scope of response actions

The agreement should provxde that none of its terms is to be
construed_es 11m1t1ng or restrlctlng the nature or scope of
response actions which may be undertaken by the Agency 1n
exercising its authority under federal law. In most
circumstances, the'aéreement should also state that the purchaser
recognizes that the implementation of response actions may.

interfere with its operations, including closure of the facility

or a part thereof.

d. Compliance w;th applicable laws and duty to
exergege_gge_sgrs '

The agreement should provide that the purchaser is subject to

the requirements of all federal and state laws and regulations,
1nc1uding the duty to exercise due care with respect to hazardous
substances at the facility.
e. Disclaimer
The agreement should contain a statement that the execution
of the agreement in no way constitutes an Agency finding as to

risks to human health and the environmental which may be posed
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by contamination at the facility or an Agency representatlon that

b

the property is fit of any partlcular use.

3. Proceggr gf

Any agreement entered with a prospective purchaser of

+ .

contaminated property must receive the concurrence of the AA~OECM
and the AA-OSWER. Additionally,-snch agreement must be apbroved
by the Attorney General. Procedurally, the Regions should handle
requests for such covenants "in accordance with forthcomlng Agcncy
guidance Qn the referral of administrate settlements under 7
Section 122(g)(4) = fThe settlement ana1y51s requlred by that

guidance should speciflcally address the crlterla set forth in

this memorandum for entering 1nto covenants not to sue with

prospective.purchasers of contaminated property.

V. PURPOSE_AND USE _OF THIS GUIDANCE

‘This guidance and any internal procedures adopted for its

implementation are intended‘solely as guidance for employees‘of
the U.S. Environmental Protection Agency. They do not constitute
rulemaklng by the Agency and may not be relled upon to create a
riqht or beneflt substantlve or procedural enforceahle at law
or'in'equity, by any person. The Agency may take actlon at
variance with this guidance or its internal implementing
procedures. ‘ -

Attachments

- + o re L. e et

2  see gpupra note 26.
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Attachment I

HMQDEL CERCIA SECTION 122(a)(4) ADMINISTRATIVE ORDER ON CONSENT

FOR SETTLEMENTS WITH LANDOWNERS UNDER SECTIQN 122(g)(l)(B)

U. S. EPA Docket
g No.

IN THE MATTER OF:

[Insert Site Name and Location]‘

e - w

" ADMINISTRATIVE ORDER
ON CONSENT

Proceeding under Section 122{(g){(4)

Response, Compensation, and Lia-
bility Act of 1980, as amended,
42 U.s.C. 9622(9)(4)

e e e Nt Mt N fpt b e g T

I. JURISDICTION

This Administrative Order on Consent {("Consent Order®)
is issued pursuant to the authority vested in the President
of the United States by Section 122{(g){4) of the
Comprehensive Environmental Response, Compensation, and
Liability Act of 1980, as amended by the Superfund
Amendments and Reauthorization Act of 1986 ("CERCLA"), Pub.
L. No. 99-499, 42 U.S5.C. 9622{(g)(4), to reach settlements in
actions under Section 106 or 107{(a) of CERCLA, 42 U.S.C.
9606 or 9607{(a). The authority vested in the President has
been delegated to the Administrator of the United States
Environmental Protection Agency ("EPA") by Executive Order
12580, 52 Fed. Reg. 2923 (Jan. 29, 1987) and further
delegated to the Regional Adm1n1strators of the EPA by EPA
Delegation No., 14-14-E (Sept. 13, 1987).

This Adminlstrat1ve Order on cCconsent. is issued to
(insert name)] ("Respondent"). Respondent agrees to
undertake all actions required by the terms and conditions
of this Consent Order. Respondent further consents to and’
will not contest EPA's jurisdiction to issue this consent
Order or to implement or enforce its terms.

ITI. DEFINITIONS

*Site"” shall mean that parcel of property located at
[insert address and general description], more particularly

described as [insert legal description of the property owned

by Respondent]. [NOTE: Additional definitions may be
required. ] - o -
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ITI. STATEMENT OF FACTS
'1.' [In one or more 'paragraphs, describe the NPL status ‘
0of the site and briefly describe the historical hazardous
substance activity at the site,.includlng the date on which
the hazardous substance aCt1v1t1es were term1nated ]

2. Hazardous substances w1th1n the definltlon of )
Section 101(14) of CERCLA, 42 U.S.C. 9601(14)., have been or
.are threatened to be released into the environment at or
from-the Site. [NOTE: Additional information about .. .-
specific hazardous substances present on- or off-site may be

included. |

3. As a result of the release or threatened release of
hazardous substances into the environment, EPA has
undertaken response action at the- S1te,under Section 104 of
" CERCLA, 42 U.S.C. 9604, and will undertake response action
in the future.  [NOTE: A brief recitation of the specific
response action undertaken or planned for the site, - i
e.q,, whether an’ RI/FS and ROD have been completed shourd
be included.}! - . . . . [ . . - e ' -

L t . - - - .

4. In performing‘this response action, EPA haé’
incurred and will continue.to incur response costs at or in’
connection with the Site.  [NOTE: The dollar-amount and
costs 1ncurred as "of a spec1f1c date snould be 1nc1uded 1

5. [Identlfy the Respondent, tne nature of his
ownership interest in the site, the manner in which he
acquired the site, e.g., by purchase, bequest, eminent
domain proceedings, etc., and the date of acquisition.. Add
any other,facts relevant to the requirements of Section

122(g9).]

6. Respondent represehts, and for the purposes of this
order EPA accepts, that respondent’'s involvement with the
site is limited to the following:. [State each fact. Make
sure to address the elements of Section 122{(g¥ (L) (R), and if
no cash consideration is 1nvolved sections 107(5) and |
101(35) ] ) . ‘ . . |

e

7.t,Payments.requirEd to' be made by Respondent pursuant
to this Consent QOrder are a minor portion of the total
response costs at the Site which EPA, based upon currently
available information, estimates to be between $___and S__
[NOTE: This statement need not be included if EPA is i




9622(9)(1)(3)

8855 59

-

settling only for access and due care assurances. The
dollar figure inserted should include the total response

costs incurred to date as well as EPA's projection of the

total response costs to be incurred during completion of the
remedial action at the site.]

. IV. DETERMINATIONS

. Based upon the. . Findings of Fact set forth above andlon
the adm1n1strat1ve record for this Site, EPA has determined
that: ‘

i

L. The Site as described in Section II.  of this Consent

‘Order is a "facility" as that term is deflned in Section

101(9) of CERCLA, 42 U.S.C. 9601(9)

— v LI

2, Respondent is a "person" as that term is defined in

'sectlon 101(21) -0f CERCLA, 42 U.S.C. 9601(21)

3. - Respondent is an "owner" of a facility w1th1n the
meaning of Section. 107{(a){l) of CERCLA, 42 U.S5.C.
9607{a)({1), and a "potentially respon51b1e party" w1th1n the
meaning of Section 122{(g){l) of CERCLA, 42 U.S.C.

9622(g)(1l).

4. The past, present or future migration of hazardous
substances from the Site constitutes an actual or threatened
"release" as that term is -defined in Section 101(22} of
CERCLA, 42 U.S.C. 9601(22}). - .

5. Prompt settlement with the Respondent is :
practicable and in the public interest within the meaning of
Section 122(g)(1) of CERCLA, 42 U.S.C. 9622(g) (1),

6. This Consent Order involves at most only a minor
portion of the response costs at the Site pursuant to
Section 122(g){(l1l) of CERCLA, 42 U.S.C. 9622(9)(1)..[N0TE:
This statement need not be included if the Agency is
settling only for access and due care assurances. ]

7. Respondent is eligible for a dg mlnlmls settlement
pursuant to Section 122(9)(1)(3) of CERCLA, 42 U. S C.

-

Based upon the administrative record for this Site and
the Findings of Fact and Determinations set forth above, and
in consideration of the promises and covenants set forth
herein, it is hereby AGREED TO AND ORDERED:
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I Respondent herebyugrants to: EPA 1ts
representatives, contractors, agents,.and all other persons':
Performlng response actions under EPA's oversight, an
irrevocable right of access to the Site for the purposes of
monitoring the terms of ‘this Conseént Order and performlng
response actions at the Site. Respondent shall file in the
iand- records of: " - - County a notice, approved
by EPA,. t0o subsequent. purchasers of the’ iand, :that ‘hazardous~?
substances were disposed of on the site and that EPA makes . :
no representations as to the appropriate use of the
property. Nothlng here1n shall 11m1t EPA's rlght of access
under. applicable ‘law. e ; G

.' A P -“.:. 2

2. Nothlng in this Consent Order shall in any manner
restrict or limit the nature or.scope of responsé actions
which may be taken by EPA in fulfilling-its.resporisibilitiés
under ‘federal law. Respondent recognizes that the
implementation of response&actlons at the Site mayllnterfere
with the use of his property. Respondent'agrees -to < :
cooperate with EPA ln'the implementation of response actaons-
at the Site and further agrees not to'interfere'with such
response actions. A - -

L

- - .-

SRR SIORINERE'S § “'DUE GRRE®'™ 7 "7
. PN LR - ' tlL.ooeL T v 4

3.7 Nothing in" thlSJConsent Order shall -be construed to:
relieve Respondent of his duty to excerci'se due-care with '
respect to the hazardous substances at the Site or his duty
to comply w1th all appllcable laws’and regulations.f b

TR

A . S
[ o I

.Y CVIIT. PAYMENT - G- o0

‘o -

4. Respondent shall pay the sum Of '$. . to’'the
Hazardous Substance Superfund within -days’ {insert short ~
time period,- e.q., ‘10, 30 or 45 days] "of the effective date
of this Consent’ Order. ‘[NOTE:* If EPA i$ settling’only for:
access, notice and due care assurances, then this-section -
may be omitted.. If EPA is settling for an agreement by‘tne
owner to perform response activities: [removal——51nce a
consent decree is required for remedial act1v1t1es] rather
than a cash payment, then the following section should be
substituted: "“WORK TO-BE PERFORMED: Respondent agrees to
perform [insert general description'of activities to be
performed], as more fully described in the Scope of Work and
schedules ‘attached hereto: ‘as Exh1b1t A and 1ncorporated
hereln and 1n accordance w1th the schedules and standards

- 1 o
ay . . “._- .

T4 ’ I R . T P

P
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set forth therezn Based on information provided by
Respondent, EPA estimates the present value of this work to
be approx1mate1y 3 L .

5. The payment -specified in Paragraph 4 shall be made
by certified or cashier's check payable to “EPA Hazardous
-Substance Superfund." Each check shall reference-the site
name, the name and address of the Respondent, and the EPA
docket number for this action, and shall be sent to:

© [Insert addressffor Regional lock box]
6. Respondent-épallusimultaneously.send a copy of its
check to:. . ‘ -

[Insert name and address of Regional Attorney
or. Remedlal PrOJect Manager]

IX. QIMILeﬁﬁﬂhLIIE§,

7. In addition t6 any other remedies or sanctions

available to EPA, the Respondent shall be subject to a civil

penalty of up to $25,000 per day for each failure or refusal
to comply with any term or condition of this Consent Order
pursuant to Section 122(1) of CERCLA, 42 U.S5.C. 9622(1).
[NOTE: If the Respondent is to perform the removal action
under the Consent Order, stipulated penalties should be
considered. ) - : ‘

; - ) .
: X." CERTIFICATION OF RESPONDENT

8. The, Respondent certifies that to the best of his
knowledge and belief he has fully and accurately disclosed
to EPA and stated in Paragraph 6, Section III, all
information currently in his [its) posse551on and in the
possession of his agents, [or in the possession of its
cfficers, directors, employees, contractors or agents) which
relates in any way to his [its] qualifications for a ge
minimig settlement under Section 122(g)(1)(B) of CERCLA.
[NOTE: 1In very limited circumstances this language may be
omitted if EPA determines that the risk of discovering
information which would disqualify the Respondent from a de
m;n;m;g settlement 1s negligible. ]

XI. COVENANT NOT TO SUE

9. Subject to the regervation of rights in Paragraphs
11 and 12, Section XII, of.this Consent Order, upon payment
of the amounts specified in Paragraph 4, Section VIII, of
this Consent Order (NOTE: If work is to be performed instead
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of a cash payment, thlesentence'should read-‘"upon
satlsfactory completlon of the work: speC1f1ed in the. Scope
of Work." If EPA is settling only for . access'and due care
assurances, this sentence should read: "upon the effective
date of this,Consent: Order."], EPA covenant§ not td.sue or ..
take. any.other civil or .administrative ‘action against the
Respondent. for any .and alil C1v11 11ab111ty for‘lnjunctlve
relief or reimbursement of response COSts pursuant to . .
Sections 106 or 107(a) of CERCLA, 42-'U.S.C. “9606 or 9607(a),
or Section 7003 of the Resource Conservatlon and Recovery
Act, as amended,. 42 U.S$.C. 6973, with- regard‘to the Site,.

10. 1In consideration of EPA’s covenant not_to sue in
Paragraph.9,.Section XI, of this Consent’ Order‘" the .-
Respcondent agrees not to assert any claims or causes of ~ '
action against the United States or its contractors or its
employees, or the Hazardous Substance Superfund arising out
of expenses incurred or.-payments made [or work performed]
pursuant to this Consent QOrder, or to seek any other costs,
damages, or attorney's fees from the United States or its
‘contractors or employees arising out of response activities
at the Siter .. *i .'" TR T e

- Lk ' K R W e N
o YL, T [ ' L
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. 11.: Nothing "in this Consent Order 1s intended to be |’
nor shall it. be construed’ as a- Telease’ or covenant not ,to., . .
sue for any -claim.or cause of action, admlnlstratlve or ’
judicial, at law or in equity, which the United sStates,
including EPA, may have aga1n5t Respondent for.

i) any llab111ty as a rerilt of fallure to.provide,
access, notice, or otherwise- comply wlth Paragraphs 1 and 2,

5.

Section VI, of this Consent Order..’;_ Coron ﬁw“ o
b). any 11ab111ty as a result-of failure to exerc1se due
care with respect to hazardous substances at tne Slte, ) s

- )

e L
c) any liability ‘as a result of faxlure to-make the’
payments (or perform the' work] requlred"by Paragrapn 4

Section VIII of this Consent Order; . IR
'F ta ) v ‘ ) - B
“d) any 1lab111ty resu1t1ng -from exacerbatlon by
Respondent of the release or ‘threat of release of hazardous

substances from the S;te.' v .

T -

e) any and all cr1m1na1 11ab111ty, or . .

£ any matters ‘not expressly” 1ncluded 1n _the covenan; 7
not to. sue set forth in Paragraph 9, Section_ XI of this . .
Consent Order, including, without 11m1*at10n any 1iability
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for damages to natural resources. [NOTE: This natural
resource damage reservation must be included unless the
Federal natural resource trustee has agreed to a covenant
not to sue pursuant to Section 122(j) (2} of CERCLA. 1In
accordance with Section 122(j)(1} of CERCLA, where the
release or threatened release of any hazardous substances at
the site may have resulted in damages to natural resources
under the trusteeship of the United States, the Region _
should notify the Federal natural resource trustee of the
negotiations and encourage the trustee to participate in the

negotiations. ]

12. Nothing in this Consent Order constitutes a
covenant not to sue or to take action or otherwise limits

‘the ability of the United States, including EPA, to seek or

obtain further -relief from the Respondent, and the covenant

‘'not to sue in Paragraph 9, Section XI, of this Consent Order
-is null and void, if 1nformat10n d1fferent from that

specified in Paragraph 6, Section III, is discovered which
indicates that Respondent fails to meet any of the crlterla
specified in Section- 122(g}(1l)(B) of CERCLA :

12. Nothing in this Consent Order is intended as a
release or covenant not to sue for any claim or cause of
action, administrative or judicial, civil or ¢riminal, past
or future, in law or in equity, which the United States,
including EPA, may have against any person, firm,
corporation or other entity. not a signatory to this Consent -
Order.

14. EPA and Respondent agree that the actions
undertaken by the Responderit in .accordance with this Consent
Order do not constitute an admission of any liability by the
Respondent. The Respondent does not admit and retains the
right to controvert in any subsequent proceedings, other
than proceedings to implement or enforce this Consent Order,
the validity of the Findings of Fact or Determinations
contained in tnis Consent Ordger. .

XIII- CONTRIBUTION PROTECTION

. 15. Subject to the reservation of rights in Paragraphs
1l and 12, Section XII, of this Consent Order, EPA agrees
that by entering into and upon carrying out the terms of
this Consent Order, Respondent will have resolved his
liability to the United States for those matters set forth
in the covenant not to sue, Paragraph 9, Section XI, as
provided by Section 122(g)(5) of CERCLA, 42 U.S.C.
9622(g)(5), and shall have satisfied his liability for those
matters within the mean1ng of Sectxon 107{a) of CERCLA, 42
U.s.C. 9607(a).
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.16. This Consent Order shall apply to and be blndlng
upon the Respondent and his helps,,agents and assigns [its
officers, directors, employees, agents, successors'and:
assigns]. .The signatory represents that he is fully o
authorized to enter into the terms and conditions of this .
Consent Order and to legally bind the Respondent. [NOTE:
The preceding sentence and the bracketed phrase in the first
. sentence should be used if the respondent is a corporation
or entity other than a natural person.] In the event that -
- the Respondent transfers title or possession-of the Site, he
shall notify the United States EPA (at the address included
-in Paragraph 6, Section VIII) prior to any such transfer and
shall continue to be bound by all of the terms and L
conditions of this Consent Order unless EPA agrees otnerwlse
and modifies this Consent Orger accordlngly - -

Xv. ‘EHELLE_QQMMENI

17. This consent . Order shall be sub]ect to a thirty- ¢
day ,public comment period pursuant to Section 122(i) of'. -
CERCLA, 42 U.S.C. 9622(1) .In .accordance with Section :
122(1)(3) of.CERCLA 42 U,S5.C. 9622(1i)(3), EPA may withdraw
or modify consent to this Consent Order if comments received .
disclose facts or considerations which indicate that this
Consent Order is inappropriate, improper, or inadequate.

XVI. ATTORNEY GENERAL APPROVAL.:

18. The Attorney General or -his designee.has issued .
prior written approval of the settlement embodied in this.
Consent Order in accordance with Section 122{(g)(4) of
CERCLA, --[NOTE: Attorney General approval usually will be
required for de minimis consent orders because the total
past and projected response costs at the site will exceed
$500,000, excluding interest. 1In the event that Attorney
General approval is not required, the order should not
include this Paragraph 18, but .should include the following
as a separate numbered paragraph in the Determinations
section (Section 1IV) above: "The Regional Administrator of
EPA, Region ___, has. determined that the total response
costs incurred to date at or in connection with the:Site do
not exceed $500,000, excluding interest, and that, based
upon information currently. known to EPA, total response
costs at or in connection with the Site are not anticipated
to exceed $500,000, excluding interest, in the future.”" Use
of this determination requires changes to the model -
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Statement of Facts 'in Section III above; specifically,
Paragraph 3 of the Facts should delete "and will undertake
response actions in the future." Paragraph 4 of the Facts
should delete "and will continue to incur response costs at
or in connection with the site."]

XVII. EFFECTIVE DATE

19. The effective date of this Consent Order shall be
the date upon which EPA issues written notice to the
Respondent that the public comment periocd pursuant to
Paragraph 17, Section XV, of this Consent Order has closed
and that comments recelved if any, do not require
medification of or EPA thhdrawal from this Consent Order.

IT IS SO AGREED AND ORDERED:

[ Respondent{s}]

{ Name } S [Dbate]
U.S. Environmental Protection Agency

By:

{ Name] - (Date]
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Attachment II

A_SECTION 122

N .
. . - . _-) .. 7 J
UNITED STATES OF AMERICA, . ) v
.' ) .
Plaintiff sT . . )+ 'Civil Action No.___
. i ) .
v. L ) s .0 ) 2 Judge
. s . - b ‘. L B ) . . ’ ,
[ INSERT NAME(S) OF DEFENDANT(S),] ) ‘ B :
[ . o TS : ‘ “-”~
Defendant(s) - ~):° - o
~ N . . - } ) [
CONSENT DECREE F

[NOTE: If the complaint concerns causes of action :
~which are not resolved by this document or names defendants
who are not signatories to this document, the title should
be "Partial Consent Decree."]

" WHEREAS, the United States of America, on behalf of the

Administrator of the United States Environmental Protection '

Agency ("Plaintiff" or "United States”) filed a complaint on
[insert date] against [insert defendant's name] : .
("Defendant") pursuant to {insert causes ¢f action and--
relief sought, e.,g.,, Sections 106 and 107(a) of the
Comprehensive Environmental Response, Compensation, and
Liability Act of 1980, as amended by the Superfund-
Amendments and Reauthorizatio.. Act of 1986 ("CERCLA"), Pub.
L. No. 99-499, 42 U.S.C. 9606 and 9607(a), and Section 7003
of the Resource Conservation and Recovery Act, as.amended.
("RCRA"), 42 U.S8.C. 6973, seeking injunctive rel1ef
regarding the cleanup of the [insert site name] ("Site") and
recovery of costs incurred and to be incurred in responding
to the release or threat of release of hazardous substances
at or in connection with the Sitel];

WHEREAS, the United States has incurred and continues
to incur response costs in responding to the release oOr
threat of release of hazardous substances at or in
connection with the Site;

WHEREAS, the Regional Administrator of the United
States Environmental Prote¢tion Agency, Region -
{"Regional Administrator"), has determined that prompt .
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settlement of this case is practicable and in the public
interest; .

T

WHEREAS, this settlement does not inveclve the payment
of response costs [delete this clause if cash consideration
is included pursuant to Section V};

WHEREAS, based on information currently available to
the Environmental Protection Agency ("EPA"), the Regional

.Administrator has determined that Defendant qualifies for a
'de minimis settlement pursuant to Sectlon 122(9)(1)(8) of

CERCLA;

WHEREAS, the ‘United Statesvénd the Defendant agree that
settlgment of this case without further litigation and

. without the admission or. adjudication of any issue of fact
"or law is the most appropriate means of resolv1ng this

act 1on ;

NOW, THEREFORE, it is ORDERED, ADJUDGED and
DECREED as follows: ' -

I. JURISDICTION

Thisg Court has jurisdiction over the subject matter and
the parties to this action., The parties agree to he hound
by the terms of this Consent Decree and not to contest its
validity in any subsequent proceed1ng to 1mplement or -
enforce its terms.

II. PARTIED DOUND

This Consent Decree shall apply to and be binding upon
the United States and the Defendant, his heirs, agents, and
assigns [its officers, directors, employees, agents,
successors and assigns)}. The signatory represents that he
is fully authorized to enter into the terms and conditions
of this Consent Decree and t¢o legally bind the Defendant.
{NOTE: The preceding bracketed language should be used if
the Defendant is a corporation or entlty other than a -
natural person.]

I1I. DREFINITIONS
"Site" shall mean that parcel of property located at
[insert address and general description]}, more particularly
described as [irnisert legal description of the property owned
by Defendant] [NOTE: It may be necessary to include
additional definitions.)
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IV.  ACCESS AND NOTICE

1. Defendant hereby grants to EPA, its .-
representatives, contractors, agents, and all other persons’
performing response actions under EPA's oversight, an
irrevocable right of access to the Site for the purposes of
monitoring the terms of this Consent Decree and performing
or monltorlng,performanCe of response actions:'at the Slte.
befendant shall file in the land records of _ .- :

County a notlce. approved by EPA, to subsequent purchasers -
of the land that hazardous substances were disposed of on
the site. and -hat EPA,makes-no, representation as to the
appropriate use of the property. Nothing herein shall ‘limit
EPA's right of access under applicable law. In‘"the event
that defendant. transfers title or possession of the Site, he
shall continue to be bound by all of the terms and : .
conditions of this Consent Decree and shall notlfy the

.'
.-,('w et %

2. Nothing in thls.Consent Decree shall in. any manner
restrict or limit the nature or. scope- of response actions
which may be taken by EPA in exercising its authority under
federal law. Defendant recognizes that the implementation
of response actions at'the Site may interfere with:the use
of his property. Defendant agrees to cooperate with EPA in .
the .implementation of response actions at the Site and
further agrees not to interfére with such response actions.

V. PAYMENT
1. . Respondent shall pay the'sum of $__ ' to the
Hazardous Substance Superfund within days [insert short

time period, e.g., 10, 30 or 45 days] of the effective date
of this Consent Order. [NOTE: If EPA is settling only for
access, notice and due care assurances, then . this section

may be omitted. If EPA is settling for an agreement by the

owner to perform response activities, rather than a cash_
payment, then the .following section should be substituted:-
"WORK TO BE PERFORMED:. Respondent agrees to perform [insert
general description of -activities to be performed], as more
fully described in the Scope of Work and schedules attached
hereto' as Exhibit A and incorporated herein,-and in
accordance with the schedules and standards set forth
therein, Based on.information provided by Respondent EPA

estimates the present value of this work to be approximately

S__-—“]

2. The payment-specified in Paragraph 1 of this
Section; shall be made by .certified or cashier’ s check
payable to "EPA Hazardous Substance Superfund." -Each check
shall reference the site name, the name and address of the

i
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Respondent, and the EPA docket number for this action, and
shall be sent taq: '

[Insert address for Regional lock bOx]

3. Defendant shall simultaneously send a copy of its
check to: .

[Insert name and address of Regional Attorney or Remedial
Project -Manager)

VI. DUE CARE
Nothing in this Consent Decree shall be cénstrued to
relieve Defendant of his duty to exercise due care with

respect to hazardous substances at the Site or h ity to
compiy with all applicable laws and regulatlons

VII. CIVIL PENALTIES

In addition to any other remedies or sanctions
available to the United States, Defendant shall be subject
to a civil penalty of up to $25,000 per day for each failure
or refusal to comply with any term or condition of this
Consent Decree pursuant to Section 122(1) of CERCLA, 42
U.s.C. 9622(1). [Note: 1If the defendant is to perform
remedial action under the Ccnsent Decree, stipulated
penalties, pursuant to Section 121(e}(2) must be included.]

VIII. CERTIFICATION QF DEFENDANT

The Defendant certifies that, to the best of his [its]
knowledge and belief, he [it] has fully and accurately
disclosed to EPA .all information currently in his [its]
possession and in the possession of his agents [and in the
possésgion of its officers, directors, employees,
contractors or agents) which relates in any way to his [its]
qualifications for a de minimis settlement under Section
122(g)(1)(B) of CERCLA. [NOTE: In very limited

. circumstances this language may be omitted if EPA determines

that the risk of discovering information which would
disqualify the Defendant from a de minhimis settlement is
negligible. The bracketed language in this paragraph should
be used if the Defendant is a corporation or entity other
than a natural person./]

IX. COVENANT NOT TQ SUE
1. Subject to the reservation of rights in Section X,
Paragraphs 1 and 2, of this Consent.Decree, upon entry of

.- : -
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this Consent Decree, the United States covenants not to sue
Oor take any other civil or administrative action against the
Defendant for'any and all civil liability for reimbursement
of response costs or for injunctive relief pursuant to
. Sections.:106 or 107(a) of CERCLA, ‘42 U.S.C. 9606 or 9607(a)
or Section 7003 of RCRA, 42 U.S.C. 6973, arising from
conditions existing at the Slte as of the date of entry of
this Consent Decree.

2. In consideration of the United States' covenant not
to sue in Paragraph 1 of this Section, the Defendant agrees
not to-assert any claims or causes of action against the
United States or its contractors or its employees 'or the
Hazardous Substance Superfund arising ocut of expenses )
incurred or payments made [Oor work performed] ‘pursuant to
this Consent Decree, or to seek any other costs, damages, or
attorpey's fees from the United States arls1ng out of
response activities at the Slte

x. . | S L

: e, . ’-
.- . .

-1, Nothlng ‘in this- Consent Decree is 1ntended to be
nor shall it be construed as a release or covenant .not to
sue for any claim or cause of action, adm1n1strat1ve or
judicial, at law or in eguity, which the United States,
1nclud1ng EPA, may have against Defendant for..

a) failure to provide access, notice or otherwise
comply with Sect1on 1V, Paragraphs 1 and 2, of, this Consent

Decree;

L b)'fallure to ‘exercise due’ care wlth respect to .
hazardous substances at-the- q*te- : o ] o,

c) exacerbatlon of the release or threat Of release of

hazardous substances from the S1te, o P )

.

d) any liability resulting from the 1ntroduct10n of any
hazardous substance, pollutant or contaminant by any perSOn
at the site after the entry of tnxs Consent Decree;, :

., e) any'andwall criminal liability; or

f) any matters not expressly included in the Covenant
not to sue set forth in Section IX, Paragraph 1, of this
Consent Decree, including, without limitation, any liability
for damages to natural resources. [NOTE: This natural
resource damage reservation must be included unless the
Federal natural resource trustee has agreed to a covénant
not to sue pursuant to Section 122(3)(2) of CERCLA. ' In
accordance with Section 122{(j) (1) of CERCLA, where the
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release Or threatened release of any hazardous substances at
the site may have resulted in damages to natural resources
under the trusteeship of the United States, the Region
should notify the Federal natural resource trustee of the
negotiations and encourage the trustee to part1c1pate in the

_negot1at1ons ]

2. In the event that the United States asserts any
claim or cause of action against the Defendant pursuant to
Section X, Paragraph 1, of this Consent Decree, the
Defendant shall bear the burden of proving that any release
or threat of release which is the subject of the claim or
cause of action is attributable solely to conditions
existing at the Site as of the date of entry of this Consent
Decree. g

3. Nothing 'in this Consent Decree constitutes a
covenant not to sue or to take action or otherwise limits
the ability of the United States, including EPA, to Seek or
obtain further relief from the Defendant, and the covenant
not to sue in Section IX, Paragraph 1, of this Consent =~
Decree is null ‘and void, if information not currently. known
to the United States is discovered which indicates that
Defendant fails to meet any of the criteria specified in
Section 122(g){(1)(B) of CERCLA. ./

4. Nothing in this Consent Decree is intended as a
release from or covenant not to sue for any claim or cause
of action, administrative or judicial, civil or criminal,
past or future, - in law or in equity, which the United
States, including EPA, may have against any person, firm,
corporation or other entity not a signatory to this Consent
Decree.

5. United States and Defendant agree that the actions
undertaken by the Defendant in accordance with this Consent
Pecree do not constitute an admission of any liabilicty by
Defendant.

XI. CONTRIBUTION PROTECTION AND LIENS

Subject to the reservation of rights in Section X,
Paragraphs 1 and 3, of this Consent Decree, the United
States agrees that by entering into and carrying out the
terms of this Consent Decree, Defendant will have resolved
his liability to the United States for those matters set
forth in the covenant not to sue, Section IX, Paragraph 1,
as provided in Section 122(g){5) of CERCLA, 42 U.S.C.

9622(g)(5), and shall have satisfied his liability for those

matters within the meaning of Section 107(a) of CERCLA, 42
U.5.C. 9607(a).
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XII. PUBLIC COMMENT , - : -

Th1q Consent’ Decree shall be subJect to’ a thlrty day”
public comment period. The Unlted States may withdraw )
consent to this Consent Decree if comments received discloese
facts or considerations which. indicate that this Consent
Decree is 1nappropr1ate xmproper, or inadequate.-.

" XII1." EEFECTIVE DATE
‘The effective date of this Consent Decree shall be the

date of. :entry by this Court, following public-comment.
pursuant to Sect1on XII of thls -Consent Decree.

" 'J||

The Uhited States ef_Ame;iea;' i _Ebefeqeaﬁ;}A‘
N S B —
SQ'ORD-ERET.)_:-tl’:i*,s\' __ aay pr i ,_ité’_. _
':[Namei - _ - . T- {Date] )
‘ : o . 1(4 ! i‘ - o |

pr—
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