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Re: 	 In the Matter o f the U.S . Department oflhe Arm\,. Former Naval Ammunition 
Depot. I-Iastings. Nebraska. Interagency Agreement Under CERe LA Section 120. 
Docket No. VII -98-F-0021 

Dear General Van Ant\\ crp and Director Linder: 

On June 7. 2010. Mr. James Baladi. C hief of Environmental Programs. U.S. 
Army Corps of Engineers. wrote a letter (the "Army ElevaIioll Leller") in whic h he 
e levated a di spute to Admi ni st rator Jackson rega rding re med y selec ti on at the Former 
Naval Ammunition Depot. Hasti ngs. Nebraska (FNAD Hastings o r Site). I have 
confe rred wilh Administrator Jac kson. and she asked that I convey her decision to you 
under the Federal Facilit ies Agree men t (FFA) entered into pursuan t to sect ion 110 o r the 
Comprehensive Environmenta l Response. Compensation and Liability Act (CERC LA). 

FNAD Hastings is a Formerly Utili zed Defense Site with gro undwater 
contamination . The Army National Guard owns a portion oflhe Si te. The rest is owned 
by Ihe U.S. Department of Agricultu re. an induslrial park. a communi ty co llege. and 
approximately ten private residences. Thi s di spllle relates to app ropriate la nguage that is 
10 be incorporated into the CERCLA Record o f Deci sion for Sitewide Gro und water 
cleanup (the ROO) . In part icular. it involves the spec ific language se lling limh the U.S. 
Army's responsibi lities concerning land usc con trol s (LUC). such as res tr ict ions on 
insta lling drinki ng water wells. designed to ensure that people do no t dri nk contaminated 
gro und water al the Si te. 
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On May 1. 2010. EPA Region 7 Regional Adm inistra tor Karl Brooks issued the 
EPA position regarding thi s dispute. as provided by section XI. E. o f the FfA (the "E PA 
Position"). See enclosure: 1. I have conferred with the Administrator regard ing that 
dec ision. and the material s submitted by Mr. Baloc ki . and the Administrator has decided 
that the fina l FNA D Hastings ROD wilt conta in the spec ific LUC language in the th ree 
ROD paragraphs as stated on pages 3 - 4 in Me Brooks' May 1. 2010. le11er. 

Based on the mater ia ls submi tted by Mr. Balocki . it appears that the Army has 
raised an issue regarding perceived lim its o n its authority lor land use contro ls at the s ite. 
The Administrator does nOl li nd the Army ' s position to be we ll -founded o r legally 
persuasive. The record. and our review o f"the fac ts at thi s si te. indicate that: 

I) 	 The tina l FNAD Hastings ROD land use control language requ ired by thi s 
decision is consistent with the Arm is legal au thority. The Army has the 
authority to implement. maint<lin. monitor. report on. and enforce land use 
controls at the port ion of the site owned by the Army National Guard pursuan t to 
it s land management authority under federal law. Thus. the lina! FI AD Hastings 
ROD land use control language which requires the Army to implement and 
cntorce land use requirements lor the Army National Guard property is consisten t 
with the Army's own Installation Management Plan and subparag raph 12-4.a.( 12) 
or Army Regulation 200- 1. Enl"ironmellfal Protection and EnJulI1c:emel1l. 

2) 	 Furthermore. subsection 2(d) of Executive Order 12580. Supe1:/ill1d 
fmpfemematioll delegates the broad response authority Congress gave 10 the 
President under CERCLA subsection 104(a) to the Department of Defense (000) 
for releases on 0 00 property. such as the portion of the sile owned by the Arm y 
National Glwrd. 

3) 	 EllA has not suggested. nor does it expect. that the Army would be required to 
enforce land lise controls on its property that are based on state or local law. 

4) 	 The Arm y has the authority 10 mo nitor and report on land use contro ls at portions 
of the site it does not own pursuall1to the President' s broad information gathering 
and access author ity comained in CERCLA subsection 104(e): fo r purposes or 
carrying out the cleanup at thi s site. that sec tion I04(e) author ity has been 
de legated to the Army under subsect ion 2(j )(2) or Executive Order 12580. 

Land use control s necessary to protect human health and the environment are an 
integra! part or the CERCLA remedy. While there may be more than one land use 
control at a site to ensure that no-one will be exposed to contaminated groundwater. each 
land lise control se lec ted is an integral and imponant part of the CERCLA remedy. EPA 
expec ts that where a federal agency li ke the Army is responsible for cleaning up 
contami nation. it will act to Ihe full extent of its authority to protect human health and the 
environment. Thi s is consistent with EPA·s longstandi ng ··poll uter pays·· policy for 
Superfund cleanups. which applies to the federal government to the same ex tent as 
private parties. Moreover. Ihe public inlo rm<ltion elements oC the ROD· s land use 
controls requirem en ts arc consistent with EPA' s recently announced Community 
Engagement Init iative. which emphasizes the importance o f effec tive outreach to 
communities impacted by contamination. 
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Pursuant to FNA D Hastings ITA Section XI.K. th is decis ion is the linal 
resol ution of thi s d ispute. The A rmy shal l revise the FNA D Ilast ings ROD for Si tewide 
Grou nd water as staled in th~ EPA I)os itioll withi n 21 days of thi s dec ision pursuant 10 

FNA D Hastings FFA Sec ti on XU. 

EPA. the State o r Ne braska. and the Army have a joint interest in completing thi s 
c1t.:allup. 1ask that the Arm y_ consistent with the provisions ur lhe Ad ministrator"s 
dec is ion and Ihe FF A. now promptl y implement a gro undwater remedy a1 the s it e thai 
protects human health and the environme nt. 

Enc losure 

cc: 	Li sa P. Jackson 
Robe rt M. Sussman 
Mathy Stanislaus 
Scott C. Fulton. 
Karl Brooks 
James B. Balocki 



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 


REGION VII 

901 NORTH 5TH STREET 
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OFFICE OF 
REGIONAL ADMINISTRATOR 

MAY 12D1D 

Via UPS ® 

Mr. James B. Balocki 

Chief 

Environmental Programs 

Headquarters, U.S. Army Corps of Engineers 

ATTN: CEPM- CE/BalockV3T50 

441 G Street, NW 

Washington, DC 20314-1000 


Mr. Michael 1. Linder 
Director 
Nebraska Department of Environmental Quality 
1200 N Street, Suite 400 
Lincoln, Nebmska 68509-8922 

RE: 	 In the Matter oCtile U.S. Department of the Army. former Naval 

Ammunition Depot, Hastings, Nebraska, Interagency Agreement Under 

CERCLA Section 120, Docket No. VlI-98-F-0021 


Dear Messrs. Balocki and Linder: 

This letter sets forth my decision providing the U.S. Environmental Protection Agency's 
(EPA) position in the dispute related to appropriate language in the Record ofDecision for 
Sitewide Groundwater (the ROD) at the forme r Naval Ammunition Depot, Hastings, Nebraska 
(NAD Hastings or Site), regarding the U.S. Army's responsibilities for land use controls intended 
to ensure that people do not drink contaminated groundwater at the Site. 

Background: 

On February 22, 2010, the EPA invoked formal dispute resolution on the land use control 
language issue pursuant to Paragraph XLA of the [nteragency Agreement Under CERCLA 
Section 120 (hereinafter Federal Facility Agreement (FF A)) for NAD Hastings. Sec Statement 
of Formal Dispute (Enclosed as Attachment 1). The Army submitted its Response to the EPA 
Statement of Dispute on March 12, 2010 (Enclosed as Attachment 2). The Dispute Resolution 
Committee (DRC), and then the Senior Execut ive Committee (SEC), both consisting of 
representatives from EPA Region 7, the Army. and the Nebraska Department of Environmental 
Quality (DEQ), diligently attempted to resolve the dispute, but were not able to do so. The DRC 
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lind SEC discussions included review of multiple revised drafts of the disputed land use controls 
language, but the parties did not unanimously agree on substitute language. Consequently, 
pmsuant to Paragraph XLE of the FF A, this Ictter is EPA's position on the dispute, It will be the 
final decision on the dispute unless it is elevated by the Anny or DEQ to the EPA Administrator 
within 21 days of the issuance of this letter pursuant to FF A Paragraph XLE. 

During the cO\ll'se of the SEC deliberations, the parties identified a second issue related to 
the dispute - that sections 2.10.3 and 2.12 of the Draft Final ROD, which describe the selected 
remedy, did not clearly state that the land use controls described earlier in section 2.10 are palt of 
the preferred groundwater remedy for the Site. The SEC members agreed that sections 2.10.3 
and 2.12 oflhe Final ROD should be amended to include that information, Those changes are 
also part of my decision. 

Discussion orEPA's Position: 

Paragraph V.A.2 of the NAD Hastings FFA requires the Army to comply with the 
Comprehensive Environmental Response, Compensation, and Liability Act (CERCLA or 
Superfund), 42 U.S.C. §§ 9601 et seq., the National Contingency Plan (NCP), 40 C.F.R. Part 
300, and Superfund guidance and policy. Land use controls, such as providing alternate water 
supplies, the current and proposed well-drilling restrictions in Site areas with contaminated 
groundwater, zoning restrictions to prevent new residential development at the Site, and the other 
actions described in section 2.10 of the Draft Final ROD, are an integral pari of the proposed 
groundwater remedy for the Site. See CERCLA definition of "rcmedy," 42 U.S.C. §960 1 (24), 
wh ich includes, "provision of altemate water supplies, and any monitoring reasonably required 
to ensure that such [remedial] actions protect the public health and welfare and the 
environment," and the NCP definition of "remedy," 40 C.F.R. §300A05, which also includes 
"post-removal site control activities." 

The NCP requires an analysis of various factors, including the remedy's short- and long­
terlll effectiveness, when selecting the remedy. See 40 C.F.R. § 300.430(1)(1 )(ii)(D). EPA has 
to be assured that the land use controls described in the ROD will be implemented and enforced. 
Consequently, the ROD has to clearly describe the Army's land use control responsibilities. 

EPA guidance also stresses the importance of the site manager's (the AlTIlY) 
responsibility to ensure land use controls are implemented and enforced. It says, "The site 
manager's responsibilities for (institutional controls] les does not end once the ICs are selected. 
Site managers also should ensure that the ICs are actually implemented, are reliable, are 
enforced, and remain effective." See Institutional Controls: A Site Manager's Guide to 
Identirying, Evaluating and Selecting Institutional Controls at Superfund and RCRA Con·ective 
Action Cleanups (the Site Manager's Guide), (OSWER 9355.0-74FS-P, September 2000) 
(Enclosed as Attachment 3). The Site Manager's Guide gives examples of actions 10 take, 
including coordination with federal, state and local governments and site residents, to ensure the 
institutional controls are implemented and enforced, and remain effective. 
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The EPA Sample Federal Facility Land Use Control ROD Chccklist with Suggested 
Language (October 2006) (the LUC Checklist), which is Attachment 3 to the EPA Statement of 
Dispute, says at Checklist Item 7 that the ROD should, "Include language that the [federal 
agency] is responsible for implementing, maintaining, reporting on, and enforcing the land use 
controls. This may be modified to include another pa11y should the site-specific circumstances 
warrant it ." Similarly, the October 2,2003, letter from the Deputy Under Secretary ofDefense 
(Installations and Environment) to the Acting EPA Administrator, which sent the U.S. Navy's 
Principles and Procedures for Specifying, Monitoring, and Enforcement of Land Use Controls 
and Other Post-ROD Actions (the Navy Principles), which are enclosed with the Army's 
Response to Statement of Dispute, also says the ROD should identify who will implement, 
monitor, report on, and enforce the LUCs. See Navy Principles at pages 2 and 4. 

EPA disputed this paragraph from page 2-22 of the Drafi Final ROD: 

As most of the CUtTent properly is not owned by the Army, compliance 
with institutional control objectives will involve actions by the current property 
owners in accordance with zoning ordinances or other agreements and by the 
Stale of Nebraska. Responsibility for assuring that the remedy is protective of 
human health and the environment remains with the Army. The Army will fulfi ll 
its responsibility and obligations under CERCLA and the NCP as it implements, 
maintains, and when necessary, reviews the selected remedy. 

EPA disputed this paragraph because it does not clearly describe what the Army will do 
regarding land use controls, either at the portion of the Site owned by the Army National Guard, 
or the areas owned by the U.S. Department ofAgriculture, the community college, industrial 
park, and other private landowners. The EPA Statement of Dispute has a detailed explanation of 
why this paragraph is inadequate. This paragraph gives EPA no assurance regarding the Army's 
ongoing actions to be taken to ensure the short- or long-term effectiveness of the land use 
controls, contrary to the NCP's remcdy-selection requirements, the Site Manager's Guide, and 
the LUC Checklist. 

The Army shall dclete the above-quoted paragraph from page 2-22 of the Draft Final 
ROD, and insert the following in its place in the Final ROD: 

Tbe Army will implement, maintain, monitor, report on and enforce land 
use controls at Army-owned property. The Army shall perform those actions 
related to land use control activities described in this ROD and in the Remedial 
Design for the ROD. For portions of the Site subject to land use controls that are 
not owned by the Army, the Army will monitor and report on the implementation, 
maintenance, and enforcemcnt of land use controls, and coordinate with federal, 
state, and local governments and owners and occupants of properties subject to 
land use controls. The Army will provide notice of thc groundwater 
contamination and any land use restrictions referenced in the ROD. The Anny 
will send these notices to the federal, state and local governments involved at this 
site and the owners and occupants of the properties subject to those use 
restrictions and land use controls. The Anny shall provide the initial notice 
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within 90 days of ROD signature. The frequency of subsequent notifications will 
be described in the Remedial design for the ROD. The Almy remains responsible 
for ensuring tbat the remedy remains protective of human health and the 
environment. The Army will fulfi ll its responsib il ity and obligat ions. under 
CERCLA and the NCP as it implements, maintains, and reviews the selected 
remedy. 

This first sentence in this paragraph describes more precisely what the Army will do at 
the portion of the Site it owns. The Army has the authority to do all of these actions. The fi rst 
sentence and the last two sentences in this paragraph arc substantially the same as the EPA~ 
approved language used nationwide in Army, Navy, Air Force, and Department of Energy 
RODs. This language was developed to describe key responsibi lities to ensure land use controls 
are protect ive. EPA is not incl ined to modify th is language absent a compelling reason, which 
the Army did not provide during the dispute resolution process. Disputes over EPA-approved 
ROD language do not scrve the public interest because they delay remedy selection. These three 
sen tences are consistent with the Site Manager's Guide and LUC Checklist, and help assure EPA 
and the public about the shOlt- and long-term effectiveness of the LUC portions of the ROD, as 
requ ired by the NCP. 

The second through seventh sentences are tailored to the specific land use control needs 
at the Site. The Site is a Formerly Utilized Defense Site, and large portions of the Site were 
transfen·ed to other owners. Even though the Army does not cun-ently own most of the Sile, it 
has the authority to take all these actions pursuant to Executive Order 12580, which delegated 
certain CERCLA authorities to the Department ofDefense, including CERCLA Section 104(a), 
(b), and (e) access, information request, and order authority. They, too, arc consistent with the 
Site Manager's Guide and LUC Checklist, and help assure EPA about the short- and long-Ietm 
efiectivcness of the LUC portions of the ROD, as required by the NCP. 

In add ition, as requested by the Army during the SEC discussions, the AllllY may insert 
in the Final ROD the following sentence at the end of the paragraph that begins with "The area 
east of Glenvil .. . " at the boltom of page 2-2 1 of the Draft Final ROD: 

Private property owners have an independent obligation to comply with 
applicable statutes, regu lations, and zoning requirements. 

However, the fai lure of a private property owner does not excuse the Almy from performing its 
LUC responsibilities or the Army's ultimate responsibility to ensure the remedy remains 
protective. 

Lastly, as noted above, the parties agreed during SEC deliberations that the Land Usc 
Controls are a part of the selected remedy. Appropriate language to be included in the final ROD 
to address th is issue in sections 2.10.3 and 2.12 of the Final ROD is as follows: "The land use 
controls described in section 2. 10 are part of the selected groundwater remedy for the Site." 
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I want to tbank you for your p~lIiicipation in the dispute resolution process. I hope that 
we will be able to move fon-vard promptly to complete selection and implementation of the 
groundwater remedy at the Site that protects human health and the environment. 

fl/JIJ))cf-
Karl Brooks 
Regional Administrator 

Enclosures 	 EPA's Statement ofForrnal Dispute (Attachment 1) 
Army's March 12,2010, Response to EPA Statement of Dispute (Attachment 2) 
The Site Manager's Guide, (Attachment 3) 
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