**DRAFT **

MEMORANDUM

SUBJECT: Region 6 Guidance on Compliance Monitoring, Compliance
Assistance, and Civil Enforcement at Tribal Facilities

FROM: Richard Greene
Regional Administrator

TO: All Region 6 Employees

This memorandum transmits to you the United States Environmental Protection
Agency (EPA) Region 6’s “Region 6 Guidance on Compliance Monitoring, Compliance
Assistance, and Civil Enforcement at Tribal Facilities.”* The purpose of this
memorandum is to elaborate on the guidelines that Region 6 intends to follow when
monitoring compliance, providing compliance assistance, and taking civil enforcement
actions at “facilities” that are considered “tribal facilities,” as those terms are defined in
Section 11, infra.?

These guidelines provide Region 6 with assistance in implementing Part 8 of
EPA’s November 8, 1984, “EPA Policy for the Administration of Environmental
Programs on Indian Reservations” (Indian Policy), and subsequent national EPA
guidance, specifically the January 17, 2001, “Guidance on the Enforcement Principles
Outlined in the 1984 Indian Policy” (Enforcement Guidance) and the April 17, 2007,
“Questions and Answers on the Tribal Enforcement Process” (Questions and Answers
Guidance) (Attachments A, B, and C, respectively). These guidelines are intended to be
consistent with, and build upon, Region 6’s own tribal policies, including the June 11,
2008, “Reaffirmation of Region 6’s Relationship with Tribal Governments” and the
Region 6 “Tribal Consultation Policy Statement,” (Attachments D and E, respectively).

! These procedures deal solely with violations of EPA's civil regulatory programs. It does not apply to
criminal conduct, criminal investigations, or enforcement pursuant to criminal provisions of laws or
regulations which are enforced by EPA.

2 This guidance was developed by a workgroup with representatives from the Office of Regional Counsel
(ORC), the Office of Environmental Justice & Tribal Affairs (OEJTA), the Compliance Assurance and
Enforcement Division (6EN), the Multimedia Planning and Permitting Division (6PD), and the Water
Quality Protection Division (6WQ). All Region 6 Divisions and Offices, except for the Management
Division and the Office of External Affairs, were invited to participate in the workgroup. In addition, the
workgroup circulated for comment a draft of these guidelines to all Region 6 Divisions and Offices. Region
6 also circulated this memorandum to federally recognized Indian tribes (tribes) during the November 2008
Regional Tribal Operations Committee (RTOC) meeting in Tulsa, Oklahoma and solicited their input.






A. Division Enforcement Programs

All Region 6 division enforcement programs, including 6WQ, 6SF, 6PD, and
6EN, are subject to the guidelines outlined in this memorandum. Region 6’s division
enforcement programs are responsible for, inter alia: (i) program enforcement planning;
(ii) coordinating with identified contacts, to communicate plans and results; and (iii)
deciding upon compliance requirements and taking enforcement actions, after obtaining
needed concurrences and approvals from OECA. When investigating a facility, the
applicable division enforcement program is responsible for determining whether a tribal
facility determination has been made for the facility under investigation. In situations
where Region 6 has already determined that a facility is a tribal facility or where Region
6 needs to make a tribal facility determination, the division enforcement program staff is
responsible for notifying an ORC tribal law advisor and OEJTA and following the
guidelines outlined in this memorandum. Throughout this memorandum the term
“division enforcement program” refers only to the particular division enforcement
program investigating the facility at issue.

B. Office of Environmental Justice and Tribal Affairs (OEJTA).

OEJTA strives to strengthen EPA’s relationship with tribes and should work with
the division enforcement program when there is an issue involving a tribal interest.
OEJTA is available to assist the division enforcement programs in working with and
communicating with tribes. All communication, and contacts, with OEJTA regarding
tribal facility determinations or compliance monitoring, compliance assistance, and civil
enforcement decisions, at tribal facilities should go through, or be made by, the Associate
Director of OEJTA, unless or until the Associate Director of OEJTA, or his or her
management, communicates to the division enforcement program that the aforementioned
communication should be made to an alternate staff member in OEJTA. In addition, all
routing to OEJTA should go through the Associate Director of OEJTA, unless or until the
Associate Director of OEJTA, or his or her management, designates an alternate staff
member in OEJTA to assume this responsibility.

C. Office of Regional Counsel (ORC)

The guidelines outlined in this memorandum are not intended to change the role
of the enforcement attorney. Division enforcement programs should follow existing
guidelines to request that an enforcement attorney be assigned to a case. Where an
enforcement attorney has been assigned, the enforcement attorney will take the lead in
working with the ORC tribal law advisor assigned to the matter.



The enforcement attorney, or, where no enforcement attorney has been assigned,
the division enforcement program, should consult with a tribal law advisor when there are
questions regarding tribal facility status, the process for, or factors to consider in, making
a tribal facility determination, the status of land, the potential liability of a tribal
government, the application of federal Indian law and EPA’s Indian Policy and Indian
guidance, or when an action will require consultation with any office at EPA
headquarters.

D. EPA Headquarters Offices

OECA guidance calls for Region 6 to obtain the concurrence of the Assistant
Administrator for the Office of Enforcement and Compliance Assurance (OECA) before
taking certain civil enforcement actions against a tribal facility.’

E. Tribes

Generally, when the terms “tribal government” and the “tribal environmental
director” are used in this guidance, Region 6 should contact the person who is listed as
the point of contact in the Region 6 tribal contacts database managed by OEJTA.
However, tribal contacts used for a particular situation should be based on tribal specific
issues, such as who has the responsibility or authority to address an issue.

At any time, a tribal government may notify Region 6 that specific persons are the
authorized representative(s) of the tribe to communicate and work with Region 6
regarding a particular situation. At any time, a tribal government may also notify Region
6 that it is represented by legal counsel for a particular situation. Region 6 should
encourage a tribe to seek legal counsel, if it has not already done so, once an enforcement
action requiring OECA concurrence, as described in Section V, infra, appears likely.

1. GUIDELINES FOR MAKING A TRIBAL FACILITY DETERMINATION
When preparing for an inspection, or dealing with any compliance issue, at a

facility located within or outside of “Indian country,” as that term is defined under 18
U.S.C. § 1151,° the division enforcement program should determine whether the facility

> Enforcement Guidance at 8-9.

® “Indian country” is defined under 18 U.S.C. § 1151 as: (i) all land within the limits of any Indian
reservation under the jurisdiction of the United States Government, notwithstanding the issuance of any
patent, and including rights-of-way running through the reservation, (ii) all dependent Indian communities
within the borders of the United States, whether within the original or subsequently acquired territory
thereof, and whether within or without the limits of a state, and (iii) all Indian allotments, the Indian titles
to which have not been extinguished, including rights-of-way running through the same. Under this
definition, EPA treats as reservations trust lands validly set aside for use by tribes, even if the trust lands
have not formally been designated as a reservation. Tribal facilities can be located within or outside Indian



at issue is a tribal facility within the meaning of the Enforcement Guidance and the
Questions and Answers Guidance.

The term “facility,” as used in this memorandum, the Indian Policy, the
Enforcement Guidance, and the Questions and Answers Guidance includes activities that
are subject to EPA’s civil regulatory program, e.g., dredge and fill activities, illegal
dumping, improper land disposal or burial of wastes, storm water discharges from
construction sites, illegal pesticide use, pipeline leaks, spills or emissions from mobile
sources, and drinking water systems.

The term “tribal facility” means (i) a facility owned or managed by tribal
governments, and (ii) a non-tribally owned or managed facility in which a tribal
government has a substantial interest or over which a tribal government exercises
control.” Tribal facilities can include facilities in which the tribal interest is “substantial,”
although not “proprietary.”®

Where tribal facility status has been established, then the guidelines outlined in
the subsequent sections of this memorandum should apply. Where tribal facility status
has not already been established or documented, and where it is not obvious that the
facility at issue is a tribal facility, the Director of the division enforcement program,®
should initiate government-to-government communication and afford the affected tribe
an opportunity to provide information regarding its interest in the facility by sending™
both the tribal government and the tribal environmental director a letter, routed to the
ORC tribal law advisor and OEJTA for informational purposes,** soliciting the affected
tribe’s views, and summarizing any information Region 6 already has in regard to the
tribal facility status of the facility."? This letter should advise the tribe of its opportunity
to request a meeting, conference call or consultation. This guidance, and its attachments,
should be enclosed with the letter.

country. If there is any question regarding the Indian country status of land an ORC tribal law advisor
should be contacted.

" Enforcement Guidance at 3; see also Questions and Answers Guidance, response to question 2
(describing the factors used to determine whether a facility is owned, managed, or operated by a tribal
government, and response to question 3 (describing the type of proprietary interest necessary to make a
determination that the tribal government has a sufficient interest in the facility).

& Enforcement Guidance at 3; see also Questions and Answers Guidance, response to question 4
(describing when a nonproprietary interest may be a substantial interest).

® In the situation where the division enforcement program has delegated the responsibility to make a tribal
facility determination to a different Region 6 program, the director of that program will have the same
responsibilities that are outlined in this guidance as the director of the division enforcement program.

19 Unless otherwise noted, when this memorandum requests that information in writing be sent, mail, email,
or facsimile are examples of proper methods of satisfying the request.

!1 See Questions and Answers Guidance, question 1, page 4 (stating that the EPA regional offices are
responsible for determining whether a facility is a tribal facility).

12 This letter is consistent with the approach for consulting with a tribe as outlined in the Questions and
Answers Guidance at 4.



In order to avoid delays in addressing noncompliance at a facility, the
aforementioned letter should include a specific date for the tribal government and tribal
environmental director to respond by. Generally two to four weeks is an appropriate time
period, but the time period may vary from case to case depending on the particulars of the
situation. If it does not appear that Region 6 will receive a response from the tribe within
the requested time period, or a response had not been received by the end date of the
requested time period, the division enforcement program, with ORC and OEJTA
assistance, as appropriate, should make reasonable efforts to secure a response from the
tribe. For example, the division enforcement program could call the tribal government
and remind the tribe of the approaching deadline. It may be that the tribe requires
additional time to submit a response or, in some cases, the tribe may prefer not to submit
a response.

Upon receiving information from the tribe, or after reasonable efforts to secure
information from the tribe indicate that the tribe is not likely to submit information
regarding its interest in the facility, and an additional two weeks have elapsed, the
division enforcement program should make a decision, in consultation with an ORC
tribal law advisor and OEJTA, as appropriate, of tribal facility status and determine
whether the guidelines outlined in this memorandum should apply to the facility at issue.

If Region 6 determines that the evidence shows that a facility is a tribal facility,
then all guidelines outlined in this memorandum should apply.

If Region 6 determines that the evidence shows that a facility is not a tribal
facility, then Region 6 should generally address the noncompliance in the same way as it
would address the noncompliance at a private facility located outside of Indian country.
Region 6 should, for example, notify and consult with the affected tribal government on a
government-to-government basis to the greatest extent practicable and permitted by
law."®

If Region 6 determines that the evidence as to whether a facility is a tribal facility
is inconclusive, Region 6 should treat the facility as if it is a tribal facility and all
guidelines outlined in this memorandum should apply unless and until Region 6 makes a
tribal facility status determination.

Within two weeks of making a new decision of tribal facility status, where the
tribal facility status is not obvious, division enforcement program staff should send, the
tribal government, the tribal environmental director, the facility, and, if appropriate, the
appropriate state a letter, routed to the ORC tribal law advisor and OEJTA for
informational purposes, stating the outcome of the determination of tribal facility status

3See Questions and Answers Guidance at 5 (responding to noncompliance with a facility that is not a tribal
facility).



and, where appropriate, providing an analysis of what the division enforcement program
relied on to reach its determination.*

I11.  GUIDELINES FOR COMPLIANCE MONITORING AT TRIBAL
FACILITIES

A. Inspections at Tribal Facilities

1. Announced Inspections

Prior to an announced Region 6 inspection of a tribal facility, generally at least
seven days before the inspection,™ the division enforcement program should send the
tribal environmental director a letter, routed to the ORC tribal law advisor and OEJTA
for informational purposes, providing notice of the announced inspection. A copy of the
letter should be sent to the tribal government and the tribal facility. In the letter, Region 6
should invite the tribal government and the tribal environmental director to meet with, or
have a conference call with, Region 6 prior to the inspection, to accompany the Region 6
inspector(s) during the inspection where appropriate,'® to meet with Region 6 after the
inspection, or all of the above.’ This guidance, and its attachments, should be enclosed
with the letter, if not previously provided with respect to the tribal facility at issue.
Alternatively, the division enforcement program could communicate this same
information to the tribal environmental director by calling or emailing the tribal
environmental director and providing OEJTA with a record of communication or a copy
of said email. If communication occurs in this fashion, OEJTA should take responsibility
for contacting the tribal government, as appropriate.

The division enforcement program should follow this letter with a meeting or
telephone call to discuss: (i) the facilities targeted for inspection during the visit; (ii) what
will be done during the visit and what potential follow-up actions may be needed; (iii)
tribal information and concerns regarding the tribal facilities to be inspected; and (iv)
verification of appropriate contacts for the tribe and Region 6.'® Division enforcement

14 See Questions and Answers Guidance at 4 (stating that the EPA regional offices are responsible for
determining whether a facility is a tribal facility).

> The term “days” as used in this document refers to calendar days, including weekends and holidays.

18 In the invitation to the tribal government, the tribal environmental director, or both to participate in an
inspection, Region 6 should clearly communicate that all non EPA employees are responsible for their own
health and safety training and protective clothing and equipment and that EPA does not take on
responsibility for hazards or incidents associated with the inspection.

7 If, in addition to the letter or telephone call to the tribal environmental director, a program issues a
standard inspection natice to the tribal facility, the program will provide a copy of the inspection notice to
the tribal government and the tribal environmental director.

18 Questions and Answers Guidance at 6.



program staff should notify and invite an ORC tribal law advisor and OEJTA to
participate in any scheduled meeting or telephone call.

2. Unannounced Inspections

Division enforcement programs may conduct unannounced inspections and
investigations in “Indian country.” If a division enforcement program conducts an
unannounced inspection at a tribal facility, the division enforcement program should
inform the tribal government and the tribal environmental director of the inspection as
soon as the inspection begins and invite them to an exit conference. If this method of
notification is not possible, the division enforcement program should inform the tribal
government and the tribal environmental director of the inspection as soon as reasonably
practicable after the inspection and invite the tribal government to meet with Region 6.
This guidance, and its attachments, should be sent to the tribal government, if not
previously provided. The Division enforcement program should also inform an ORC
tribal law advisor and OEJTA in writing,?® that an unannounced inspection is anticipated
or, where advance notice is not possible, immediately after the unannounced inspection
has occurred and the date of the unannounced inspection.

B. Preparing and Sending Information Requests to Tribal Facilities

If the division enforcement program determines that sending an information
request to a tribal facility is appropriate, then the Director for the division enforcement
program, or his or her designee, should send the tribal facility the information request,
routed to the ORC tribal law advisor and OEJTA for informational purposes. The tribal
government and the tribal environmental director should be sent a copy of the
information request. This guidance, and its attachments, should be sent to the tribal
government, if not previously provided.

IV.  GUIDELINES FOR COMPLIANCE ASSISTANCE AT TRIBAL
FACILITIES

A. Guidelines for Communicating Within Region 6 after Discovery of
Noncompliance at a Tribal Facility

If division enforcement program staff identify areas of concern at a tribal facility,
based on information collected during an inspection, an information request, or a separate
reliable source, that warrants further contact with the tribal facility, the division
enforcement program staff should inform an ORC tribal law advisor and OEJTA of the

1% Questions and Answers Guidance at 7.
2 Email is an appropriate method of written communication within EPA.



noncompliance as soon as reasonably practicable, generally within one week after the
identification.

B. Guidelines to Determine if a Compliance Plan is Appropriate

As soon as reasonably practicable, but generally within one month of the
discovery of noncompliance and a determination that the noncompliance is confirmed,
continuing in nature, and serious enough for further action, the division enforcement
program should provide an ORC tribal law advisor and OEJTA with the noncompliance
information and compliance assistance history, if any. The division enforcement program
should also provide an ORC tribal law advisor and OEJTA with a recommendation as to
whether a written compliance plan? is warranted. A compliance plan is generally
warranted and should be developed but there may be circumstances in which
development of a compliance plan would not be appropriate.?? If the division
enforcement program decides not to develop a written compliance plan, the division
enforcement program should justify a decision not to develop a written compliance plan
to an ORC tribal law advisor and OEJTA.

C. Guidelines if a Compliance Plan is Not Appropriate

If the division enforcement program determines that a compliance plan is not
appropriate, then the Director for the division enforcement program, or his or her
designee, should send the tribal facility a letter, routed to the ORC tribal law advisor and
OEJTA for informational purposes, letting the tribal facility know that a compliance plan
is not appropriate. The tribal government and the tribal environmental director should be
sent a copy of this letter. The letter should state the reasons why Region 6 believes a
compliance plan is not appropriate and discuss any pending civil enforcement action.

D. Guidelines for Developing the Compliance Plan

Where the division enforcement program determines that a compliance plan is
appropriate, and as soon as reasonably practicable, but generally within two months of

2 The term “compliance plan” is defined in the Enforcement Guidance and the Questions and Answers
Guidance.

22 Questions and Answers Guidance at 7 (Examples of situations in which a compliance plan may not be
appropriate include situations where (1) EPA has consulted with the tribal government and there is a
documented history of disinterest in or resistance to EPA’s efforts to provide compliance assistance; (2) the
Region has previously provided compliance or technical assistance to the facility and EPA believes that
additional assistance will not result in a return to compliance; or (3) a compliance plan might not be
immediately feasible because exigent circumstances exist and an immediate enforcement action is
necessary).



the discovery of noncompliance, the division enforcement program should draft a
compliance plan.?® The draft compliance plan should include, at a minimum:

1. adescription of the noncompliance that Region 6 identified;

2. adescription of the type and nature of the compliance assistance
offered/available;

3. the time(s) and timeframe compliance assistance will be offered/available;

4. alist and schedule of action(s) the tribe and tribal facility need to provide
to Region 6;

5. the specific steps the tribal facility will take to come into compliance
based on the types of activities needed and the milestones associated with
the activities;

6. adate by which Region 6 may again assess the status of the compliance at
the tribal facility; and

7. the civil enforcement response anticipated if the compliance at the tribal
facility does not improve according to the milestones stated in the plan and
a statement that continuing noncompliance could result in the filing of a
formal civil enforcement action, including the assessment of civil
penalties.

The draft compliance plan may also include or incorporate an enforcement action that
does not require OECA concurrence, i.e. an “informal enforcement action,” as that term
is described in further detail in Section V, infra.

The Director for the division enforcement program, or his or her designee, should
send the tribal facility a cover letter and the draft compliance plan, routed to the ORC
tribal law advisor and OEJTA for informational purposes, for the tribal facility to review.
The cover letter transmitting the draft compliance plan to the tribal facility should include
a specific deadline by which to submit comments on the draft compliance plan, generally
two to four weeks is a reasonable time frame.?* The cover letter should also state that if
no comments are submitted Region 6 intends to implement the compliance plan as
drafted.”® The tribal government and the tribal environmental director should be sent a
copy of the cover letter and draft compliance plan along with a notice, where appropriate,
inviting the tribal government to meet with Region 6.

If Region 6 receives comments on the draft compliance plan, the division
enforcement program should review and consider comments, and, where appropriate,
revise the compliance plan. Where appropriate, the division enforcement program should
provide the tribal government, tribal environmental director, and tribal facility with a
response to any significant comments and an opportunity to comment on any major

2 |n certain instances, it may be appropriate for the division enforcement program to solicit input from the
Tribal government, or the tribal environmental director, or both as to the contents of the compliance plan.
2% Questions and Answers Guidance at 11.

% Questions and Answers Guidance at 11.
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revisions that may affect the tribal facility’s ability to meet the terms or the deadlines or
both contained in the plan.

If comments are received, the Director for the division enforcement program, or
his or her designee, should send the tribal facility a cover letter and the final compliance
plan, routed to the ORC tribal law advisor and OEJTA for informational purposes. The
tribal government and the tribal environmental director should be sent a copy of the cover
letter and final compliance plan. Where appropriate, the cover letter transmitting the final
compliance plan should explain how any received comments were addressed.

If no comments are received, the Director for the division enforcement program,
or his or her designee, should send the tribal facility a letter, routed to the ORC tribal law
advisor and OEJTA for informational purposes, to convey that because no comments
were received, the draft compliance plan was finalized as is. The tribal government and
the tribal environmental director should be sent a copy of this letter.

E. Assessment of the Compliance Plan

1. Compliance Achieved

If compliance is achieved, and as appropriate so as not to interfere with or
compromise a subsequent enforcement action, the Director of the division enforcement
program, or his or her designee, should send the tribal facility a letter, routed to the ORC
tribal law advisor and OEJTA for informational purposes, stating that compliance has
been achieved. The tribal government and the tribal environmental director should be
sent a copy of the letter.

2. Missed Milestones

If milestones are missed, the Director for the division enforcement program, or his
or her designee, should send the tribal facility a letter, routed to the ORC tribal law
advisor and OEJTA for informational purposes, providing notification that milestones
have been missed.”® The tribal government and the tribal environmental director should
be sent a copy of the letter.

If milestones are missed, then the division enforcement program should review
the missed milestones and decide whether it is appropriate to revise the compliance plan
and associated milestones or proceed with an enforcement action.

If milestones are missed and an enforcement attorney in ORC has not already
been assigned, the division enforcement program or the ORC tribal law advisor should
request that an enforcement attorney be assigned as soon as practical.

%6 See Questions and Answers at 8 (stating that “if oral notification occurs, the discussion should be
memorialized in writing”).
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If the division enforcement program determines that the compliance plan is to be
revised, he or she should revise the compliance plan and the Director for the division
enforcement program, or his or her designee, will send the tribal facility a cover letter and
the revised compliance plan letter, routed to the ORC tribal law advisor and OEJTA for
informational purposes. The tribal government and the tribal environmental director
should be sent a copy of the cover letter and the revised compliance plan. Where
appropriate, the cover letter transmitting the revised compliance plan should explain why
the compliance plan has been revised and should provide a brief summary of the
revisions to the milestones.

V. GUIDELINES FOR CONDUCTING CIVIL ENFORCEMENT ACTIONS
AGAINST TRIBAL FACILITIES

A. Developing an Enforcement Action Where OECA Concurrence is Not
Required (“Informal Enforcement”)

The division enforcement program may decide to include an enforcement action
that does not require OECA concurrence,?’ as part of a tribal facility’s compliance plan.
If the division enforcement program determines that this type of “informal enforcement
action” is warranted, the division enforcement program should notify an ORC tribal law
advisor and OEJTA, of the division enforcement program’s intention to proceed with an
“informal enforcement action” against the tribal facility. Before the “informal
enforcement action” is filed, the enforcement document should be routed to the ORC
tribal law advisor and OEJTA for informational purposes. The ORC tribal law advisor
and OEJTA should be provided with a copy of the final enforcement document.

B. Developing an Enforcement Action Where OECA Concurrence is
Required (“Formal Enforcement”)

If the division enforcement program determines that (1) a significant threat to
human health or the environment exists, (2) the action would reasonably be expected to
achieve effective results in a timely manner, and (3) the federal government cannot use
other alternatives to correct the problem in a timely fashion,?® the Director of the division
enforcement program should notify, in writing, an ORC tribal law advisor, Regional
Counsel, and the Director of OEJTA, of the division enforcement program’s intention to

%" The Enforcement Guidance and the Questions and Answers Guidance use the term “informal
enforcement action” to describe enforcement actions where OECA concurrence is not required and the term
“formal enforcement action” to describe enforcement actions where OECA concurrence is required.
Examples of informal enforcement actions, include notice of noncompliance or notice of violation, show
cause orders, administrative orders on consent that do not include penalties, and consent agreements filed
simultaneously with a complaint and final order where no penalty is sought as provided in the Consolidated
Rules of Practice, 40 C.F.R. Part 22. Questions and Answers at 11 Generally, OECA concurrence is not
required for informal enforcement actions against tribal facilities. But see id (stating that OECA
concurrence or consultation may be required for other reasons, such as the existence of issues identified in
OECA delegations as nationally significant issues).

%8 For purposes of these guidelines, enforcement actions are any actions in which OECA concurrence is
called for. See Enforcement Guidance at 8-10; see also Questions and Answers Guidance at 9.
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elevate the issue to OECA in order to obtain Regional unanimity to proceed with a
“formal enforcement action.” The writing should include the following information:

1 the name and location? of the tribal facility, and/or other entity against whom the
action is proposed, including the tribe or any appropriate division of the tribe,
such as the tribal utility department;

2 the nature of the alleged violation (including, as appropriate, (i) citation to the

statutory or regulatory provision allegedly violated, the place, the time, and date

of violation, the names of actors, and a description of the action giving rise to the
violation, and (ii) a distinction between (A) any past violations that have been
remedied but that Region 6 is proposing be included in the proposed action, and

(B) presently continuing violations;

the type of civil enforcement action proposed,;

4 adescription of how the case meets the conditions generally necessary for a civil
enforcement action including: (i) a summary of all relevant communications with
the Tribe, (ii) a narrative describing the compliance assistance activities
performed by Region 6 including a description corresponding the particular
compliance assistance activities with the violation of those activities sought to be
addressed, (iii) a narrative describing any violations previously remedied by the
facility, and (iv) a detailed description of (A) the significant threat to human
health or the environment, the factors creating the threat, and the way such factors
create such threat, (B) how the civil enforcement action is expected to achieve
effective results in a timely manner; and (C) the alternatives considered and
utilized to correct the problem in a timely fashion and the basis for the
determination that the Federal government cannot utilize other alternatives to
correct the problem in a timely fashion; and

5 adescription of any nationally significant issues present.*

w

The division enforcement program should provide ORC and OEJTA with an opportunity
to meet to discuss any questions or concerns regarding the proposal to proceed with a
“formal enforcement action.”

C. Seeking and Obtaining OECA Concurrence on a Proposal for Formal
Civil Enforcement Action

As soon as practical after the division enforcement program has notified ORC and
OEJTA, of its proposal to proceed with a formal civil enforcement action, an ORC tribal
law advisor will notify OECA that a civil enforcement action is being contemplated by
Region 6 and will consult with OECA as necessary.

2 As appropriate, the description of the location of the tribal facility should include a summary of pertinent
information and evidence related to land status, i.e. whether the tribal facility is on lands designated as a
reservation, tribal trust land, restricted or tribal fee land, or whether the tribal facility is on land known to
be under state jurisdiction or where the land status is unknown.

% This is all the same information required in the concurrence package for OECA. See Enforcement
Guidance at 11. The concurrence package for OECA includes the additional requirement of a copy of the
proposed enforcement document and relevant supporting documents.
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As soon as reasonably practicable after the division enforcement program has
contacted OECA, generally within two weeks, the division enforcement program should
submit the concurrence package to OECA. Guidelines for submitting the concurrence
package are described in further detail in the Enforcement Guidance.*! The concurrence
package to OECA should be routed to the ORC tribal law advisor and OEJTA for
informational purposes.

D. Guidelines after OECA Concurs

As soon as reasonably practicable after OECA concurs on Region 6°s proposal to
bring a “formal enforcement action” against a tribal facility, generally within two weeks,
the Director for the division enforcement program, or his or her designee, should send a
letter to the tribal government, routed to the ORC tribal law advisor and OEJTA for
informational purposes, providing notice of the impending civil enforcement action. The
tribal environmental director and the tribal facility should be sent a copy of the letter. The
letter should advise the tribe that further communications regarding the violations at the
tribal facility and the impending civil enforcement action should be directed to the ORC
or, in civil enforcement matters involving the Department of Justice (DOJ), the DOJ,
attorney. Communication with the affected tribe should continue throughout the
enforcement process. In civil enforcement actions involving the DOJ, Region 6 should
coordinate carefully with DOJ to define the scope and manner of communication with the
tribe.

E. New Information

If significant new information is brought to Region 6’s attention after Region 6
has sent the proposal for a formal civil enforcement action to OECA, the new information
will be shared among the division enforcement program, ORC, and OEJTA. A meeting
will be held if requested by any Office or Division. Region 6 will then decide whether the
information: (i) warrants a change or withdrawal of the Regional request for concurrence;
(if) must be forwarded to OECA (and DOJ if the action has been referred); and/or (iii)
need not be forwarded.

V1. EXIGENT CIRCUMSTANCES

EPA has statutory and regulatory authority to respond to emergency situations
where there is an immediate threat to human health or the environment. In such exigent
circumstances, Region 6 may need to proceed with an emergency civil enforcement
action before it can communicate, meet, or engage in or complete consultation with the
tribal government, develop a compliance plan, provide compliance assistance, or obtain
OECA concurrence for a “formal enforcement action.”

31 See Enforcement Guidance at 10-13.
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If an exigent circumstance arises, Region 6 should, to the greatest extent
practicable and as soon as reasonably practicable during or after the emergency, contact
the tribal government and the tribal environmental director to alert them to the action(s)
being taken and follow these guidelines. After the exigent circumstances that prompted
an action are addressed, Region 6 should apply these guidelines to any subsequent civil
enforcement response at the tribal facility. Region 6 should also contact OECA to alter
them to action(s) being taken and provide appropriate documents.
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