


and 69, the amount agreed upon by the parties under Paragraph 45.a., or, if no agreement
is reached, then the amount (if any) directed by the ERRD Director, with accrued interest.
The balance of the escrow account, if any, may be disbursed to Respondent.

71. Respondent shall pay interest on any amounts overdue under Paragraph 68 above.
Such interest shall begin to accrue on the first day that payment is overdue. Interest shall
accrue at the rate of interest on investments of the Hazardous Substances Superfund, in
accordance with Section 107(a) of CERCLA.

Force Majeure

72. “Force majeure,” for purposes of this Settlement Agreement, is defined as any event
arising from causes beyond the control of Respondent and of any entity controlling,
controlled by, or under common control with Respondent, including its contractors and
subcontractors, that delays the timely performance of any obligation under this
Settlement Agreement notwithstanding Respondent’s best efforts to avoid the delay. The
requirement that Respondent exercises “best efforts to avoid the delay” includes using
best efforts to anticipate any potential force majeure event and best efforts to address the
effects of any potential force majeure event (1) as it is occurring and (2) following the
potential force majeure event, such that the delay is minimized to the greatest extent
practicable. Examples of events that are not force majeure events include, but are not
limited to, increased costs or expenses of any work to be performed under this Settlement
Agreement or the financial difficulty of Respondent to perform such work.

73. If any event occurs or has occurred that may delay the performance of any obligation
under this Settlement Agreement, whether or not caused by a force majeure event,
Respondent shall orally notify the EPA Coordinator or, in his absence, the Chief of the
New York Remediation Branch of the Emergency and Remedial Response Division of
EPA Region 2 at (212) 637-4288 within 48 hours of when Respondent knew or should
have known that the event might cause a delay. In addition, within seven (7) calendar
days thereafter, Respondent shall notify EPA in writing of the circumstances which may
delay or prevent performance. Such written notice shall be accompanied by all available
and pertinent documentation, including third-party correspondence, and shall contain the
following: (a) a description of the circumstances, and Respondent’s rationale for
interpreting such circumstances as being beyond its control (should that be Respondent’s
claim); (b) the actions (including pertinent dates) that Respondent has taken and/or plans
to take to minimize any delay; and (c) the date by which or the time period within which
Respondent proposes to complete the delayed activities. Such notification shall not
relieve Respondent of any of its obligations under this Settlement Agreement.
Respondent’s failure to timely and properly notify EPA as required by this Paragraph
shall constitute a waiver of Respondent’s right to claim an event of force majeure. The
burden of proving that an event constituting a force majeure has occurred shall rest with
Respondent.

74. If EPA determines that a delay in performance of a required task under this

Settlement Agreement is or was attributable to a force majeure, the time period for
performance of that task shall be extended by EPA for such time as is necessary to
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perform that task. Such an extension shall not alter Respondent’s obligation to perform
or complete other tasks required by the Settlement Agreement which are not directly
affected by the force majeure. Respondent shall use its best efforts to avoid or minimize
any delay in the performance of its obligations under this Settlement Agreement.

Stipulated and Statutory Penalties

75. If Respondent fails, without prior EPA approval, to comply with any of the
requirements or time limits set forth in or established pursuant to this Settlement
Agreement, and such failure is not excused under the terms of Paragraphs 72 through 74
above (Force Majeure), Respondent shall, upon demand by EPA, pay a stipulated penalty
to EPA in the amount indicated below:

a. For all requirements of this Settlement Agreement, other than the timely
provision of progress reports required by Paragraph 46 of this Settlement Agreement,
stipulated penalties shall accrue in the amount of $1,000 per day, per violation, for the
first seven days of noncompliance, $2,000 per day, per violation, for the 8th through 15th
day of noncompliance, $3,000 per day, per violation, for the 16th through 28" day of
noncompliance, and $7,000 per day, per violation, for the 29™ day of noncompliance and
beyond.

b. For the progress reports required by Paragraph 46, stipulated penalties shall
accrue in the amount of $500 per day, per violation, for the first week of noncompliance,
$1,000 per day, per violation, for the gt through 15t day of noncompliance, $1,500 per
day, per violation, for the 16™ through 28" day of noncompliance, and $4,000 per day,
per violation, for the 29" day of noncompliance and beyond.

76. Any such penalty shall accrue as of the first day that performance is due or a
violation occurs and shall continue to accrue until the noncompliance is corrected or EPA
notifies Respondent that it has determined that it will perform the tasks for which there is
non-compliance. Respondent may dispute EPA’s right to the stated amount of penalties
by invoking the dispute resolution procedures as provided in Paragraph 45.a. Penalties
shall accrue (except as provided in Paragraph 45.d.), but need not be paid during the
dispute resolution period. If Respondent prevails upon resolution of the dispute, no
penalties shall be paid. If Respondent does not prevail in the dispute resolution process,
all accrued penalties shall be due to EPA within 30 days of resolution of the dispute. If
Respondent does not timely invoke the dispute resolution procedures under Paragraph
45.a. with respect to a stipulated penalty demand, such penalty shall be due and payable
thirty (30) days following receipt of the written demand from EPA. Payment of any such
penalty to EPA shall be made via electronic funds transfer (“EFT”) to EPA in accordance
with the procedures in Paragraph 68 above, and notice of such payments shall be
provided in accordance with Paragraph 69, above. Respondent shall pay interest on any
amounts overdue under this Paragraph. Such interest shall begin to accrue on the first
day that the respective payment is overdue. Interest shall accrue at the rate of interest on
investments of the Hazardous Substances Superfund, in accordance with Section 107(a)
of CERCLA.
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77. Even if violations are simultaneous, separate penalties shall accrue for separate
violations of this Settlement Agreement. Penalties accrue and are assessed per violation
per day. Penalties shall accrue regardless of whether EPA has notified Respondent of a
violation or act of noncompliance. The payment of penalties shall not alter in any way
Respondent’s obligation to complete the performance of the Work required under this
Settlement Agreement.

78. Notwithstanding any other provision of this Settlement Agreement, failure of
Respondent to comply with any provision of this Settlement Agreement may subject
Respondent to civil penalties of up to $32,500 per violation per day (or such higher
amount as may be established pursuant to the Debt Collection and Improvement Act of
1996 (“DCIA”), as provided in Section 106(b)(1) of CERCLA, 42 U.S.C. § 9606(b)(1),
and the DCIA (see Civil Monetary Penalty Inflation Adjustment Rule, 69 Fed. Reg. 7,121
(February 13, 2004)), unless such failure to comply is excused by EPA under the terms of
Paragraphs 72 through 74 above. Respondent may also be subject to punitive damages in
an amount at least equal to and not more than three times the amount of any costs
incurred by the United States as a result of such failure to comply with this Settlement
Agreement, as provided in Section 107(c)(3) of CERCLA, 42 U.S.C. § 9607(c)(3).
Should Respondent violate this Settlement Agreement or any portion thereof, EPA may
carry out the required actions unilaterally, pursuant to Section 104 of CERCLA, 42
U.S.C. § 9604, and/or may seek judicial enforcement of this Settlement Agreement
pursuant to Section 106 of CERCLA, 42 U.S.C. § 9606.

79. Notwithstanding any other provision of this Settlement Agreement, EPA mayj, in its
unreviewable discretion, waive any portion of stipulated penalties that have accrued

pursuant to this Settlement Agreement.

Covenant Not to Sue by EPA

80. In consideration of the actions that will be performed and the payments that will be
made by Respondent under the terms of this Settlement Agreement, and except as
otherwise specifically provided in this Settlement Agreement, EPA covenants not to sue
or to take administrative action against Respondent pursuant to Sections 106 and 107(a)
of CERCLA, 42 U.S.C. §§ 9606 and 9607(a), for the Work and Sampling Response
Costs. This covenant not to sue shall take effect upon the effective date of this
Settlement Agreement and is conditioned upon the complete and satisfactory
performance by Respondent of its obligations under this Settlement Agreement. This
covenant not to sue extends only to Respondent and does not extend to any other person.

Reservation of Rights by EPA

81. Except as specifically provided in this Settlement Agreement, nothing herein shall
limit the power and authority of EPA or the United States to take, direct, or order all
actions necessary to protect public health, welfare, or the environment or to prevent,
abate, or minimize an actual or threatened release of hazardous substances, pollutants or
contaminants, or hazardous or solid waste on, at, or from the Site. Further, nothing
herein shall prevent EPA from seeking legal or equitable relief to enforce the terms of
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this Settlement Agreement, from taking other legal or equitable action as it deems
appropriate and necessary, or from requiring Respondent in the future to perform
additional activities pursuant to CERCLA or any other applicable law.

82. Nothing in this Settlement Agreement shall be construed to modify, amend or affect
any of the terms of the Consent Decree or any of the rights and obligations that either
EPA or Respondent may have under the Consent Decree.

83. The covenant not to sue set forth in Paragraph 80 above does not pertain to any
matters other than those expressly identified therein. EPA reserves, and this Settlement
Agreement is without prejudice to, all rights against Respondent with respect to all other
matters, including, but not limited to:

a. claims based on a failure by Respondent to meet a requirement of this
Settlement Agreement;

b. liability for costs not included within the definition of Sampling Response

Costs;

liability for performance of response actions other than the Work;

criminal liability;

e. liability for damages for injury to, destruction of, or loss of natural resources,
and for the costs of any natural resource damage assessments; and

f. liability arising from the past, present, or future disposal, release or threat of
release of Waste Materials outside of the Study Area.

o o

Covenant Not to Sue by Respondent

84. Respondent covenants not to sue and agrees not to assert any claims or causes of
action against the United States, or its contractors or employees, with respect to the
Work, Sampling Response Costs, or this Settlement Agreement, including, but not
limited to:

a. any direct or indirect claim for reimbursement from the Hazardous Substance
Superfund established by 26 U.S.C. § 9507, based on Sections 106(b)(2), 107, 111, 112,
or 113 of CERCLA, 42 U.S.C. §8§ 9606(b)(2), 9607, 9611, 9612, or 9613, or any other
provision of law;

b. any claim arising out of response actions at or in connection with the Site,
including any claim under the United States Constitution, the New York State
Constitution, the Tucker Act, 28 U.S.C. § 1491, the Equal Access to Justice Act, 28
U.S.C. § 2412, as amended, or at common law; or

c. any claim against the United States pursuant to Sections 107 and 113 of
CERCLA, 42 U.S.C. §§ 9607 and 9613, relating to the Site.

These covenants not to sue shall not apply in the event the United States brings a cause of
action or issues an order pursuant to the reservations set forth in Paragraphs 83(b), (c), (e)
and (f), but only to the extent that Respondent’s claims arise from the same response
action, response costs, or damages that the United States is seeking pursuant to the
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applicable reservation. Nothing in this Paragraph shall be construed to preclude the
claims asserted by Respondent in General Electric Co. v. Johnson (D.D.C.), Civ. No.
1:00CV02855 (JDB), including any appeals from the District Court’s decisions in that
case.

85. Respondent reserves, and this Settlement Agreement is without prejudice to, claims
against the United States, subject to the provisions of Chapter 171 of Title 28 of the
United States Code, for money damages for injury or loss of property or personal injury
or death caused by the negligent or wrongful act or omission of any employee of the
United States while acting within the scope of his office or employment under
circumstances where the United States, if a private person, would be liable to the
claimant in accordance with the law of the place where the act or omission occurred.
However, any such claim shall not include a claim for any damages caused, in whole or
part, by the act or omission of any person, including any contractor, who is not a federal
employee as that term is defined in 28 U.S.C. § 2671; nor shall any such claim include a
claim based on EPA’s selection of response actions, or the oversight or approval of the
Respondent’s plans or activities. The foregoing applies only to claims which are brought
pursuant to any statute other than CERCLA and for which the waiver of sovereign
immunity is found in a statute other than CERCLA.

Other Claims

86. By issuance of this Settlement Agreement, the United States and EPA assume no
liability for injuries or damages to persons or property resulting from any acts or
omissions of Respondent or Respondent’s directors, officers, employees, agents,
representatives, contractors, or consultants in carrying out any action or activity pursuant
to this Settlement Agreement. The United States or EPA shall not be held out as or
deemed a party to any contract entered into by the Respondent or its directors, officers,
employees, agents, successors, representatives, assigns, contractors, or consultants in
carrying out actions pursuant to this Settlement Agreement.

87. Except as expressly provided in Paragraphs 80 and 84 above, nothing in this
Settlement Agreement constitutes or shall be construed as a satisfaction of or release
from any claim or cause of action against the Respondent or any person not a party to this
Settlement Agreement for any liability that Respondent or other persons may have under
CERCLA, other statutes, or the common law, including but not limited to any claims of
the United States for injunctive relief, costs, damages, and interest under Sections 106(a)
and 107 of CERCLA, 42 U.S.C. §§ 9606(a) and 9607. Nothing herein shall constitute a
finding by EPA that Respondent is the only responsible party with respect to the release
and threatened release of hazardous substances at, on, and from the Site.

88. Nothing in this Settlement Agreement shall affect any right, claim, interest, defense,
or cause of action of any Party hereto with respect to third parties.

89. Nothing in this Settlement Agreement shall be construed to constitute approval or

preauthorization of a claim under Section 111 of CERCLA, 42 U.S.C. § 9611, or 40 CFR
§ 300.700(d).
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90. No action or decision by EPA pursuant to this Settlement Agreement shall give rise
to any right to judicial review, except as set forth in Section 113(h) of CERCLA, 42
U.S.C. § 9613(h).

Indemnification

91. Respondent agrees to indemnify, save, and hold harmless the United States, its
agencies, departments, officials, agents, contractors, subcontractors, employees, and
representatives from any and all claims or causes of action arising from or on account of
negligent or wrongful acts or omissions of Respondent, its employees, officers, directors,
agents, servants, receivers, trustees, successors, assigns, or any other persons acting on
behalf of Respondent or under its control, as a result of the fulfillment or attempted
fulfillment of the terms and conditions of this Settlement Agreement by Respondent.

92. Respondent waives all claims against the United States on behalf of EPA for
damages or reimbursement or for set-off of any payments made or to be made to the
United States on behalf of EPA, arising from or on account of any contract, agreement, or
arrangement between Respondent and any person for performance of Work on or relating
to the Study Area, including, but not limited to, claims on account of construction delays.
In addition, Respondent shall indemnify and hold harmless the United States on behalf of
EPA with respect to any and all claims for damages or reimbursement arising from or on
account of any contract, agreement, or arrangement between Respondent and any person
for performance of Work on or relating to the Study Area, including but not limited to,
claims on account of construction delays.

93. Further, Respondent agrees to pay the United States all costs it incurs including, but
not limited to, attorneys fees and other expenses of litigation and settlement arising from,
or on account of, claims made against the United States based on negligent or wrongful
acts or omissions of Respondent, its officers, directors, employees, agents, contractors,
subcontractors, and any persons acting on its behalf or under its control, in carrying out
activities pursuant to this Settlement Agreement.

94. The United States shall give Respondent notice of any claim for which the United
States plans to seek indemnification pursuant to Paragraphs 91-93, above. Prior to
settling such claim, the United States shall consult with Respondent, providing
information to Respondent regarding the amount of the proposed settlement and the
reasons for why the United States believes that the proposed settlement is reasonable.

Insurance

95. Within seven (7) days following the Effective Date, Respondent shall submit to EPA
a certification that Respondent has adequate insurance coverage or has indemnification
for liabilities for injuries or damages to persons or property which may result from the
activities to be conducted by or on behalf of Respondent pursuant to this Settlement
Agreement. Respondent shall ensure that such insurance or indemnification is
maintained for the duration of the Work required by this Settlement Agreement.
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Contribution Protection

96. a. The Parties agree that this Settlement Agreement constitutes an administrative
settlement for purposes of Section 113(f)(2) of CERCLA, 42 U.S.C.§ 9613(f)(2), and that
Respondent is entitled, as of the effective date of this Settlement Agreement, to
protection from contribution actions or claims as provided by Sections 113(f)(2) and
122(h)(4) of CERCLA, 42 U.S.C. §§ 9613(f)(2) and 9622(h)(4), for “matters addressed”
in this Settlement Agreement. The “matters addressed” in this Settlement Agreement are
the Work and Sampling Response Costs.

b. The Parties agree that this Settlement Agreement constitutes an administrative
settlement for purposes of Section 113(f)(3)(B) of CERCLA, 42 U.S.C. § 9613(f)(3)(B),
pursuant to which Respondent has, as of the effective date of this Settlement Agreement,
resolved its liability to the United States for the Work and the Sampling Response Costs.

c. Nothing in this Settlement Agreement precludes the United States or
Respondent from asserting any claims, causes of action, or demands for indemnification,
contribution, or cost recovery against any persons not Parties to this Settlement
Agreement. Nothing herein diminishes the right of the United States, pursuant to
Sections 113(f)(2) and (3) of CERCLA, 42 U.S.C. § 9613(f)(2)-(3), to pursue any such
persons to obtain additional response costs or response action and to enter into
settlements that give rise to contribution protection pursuant to Section 113(f)(2).

Modifications

97. This Settlement Agreement, including the FSP attached hereto, may be amended by
mutual agreement of EPA and Respondent. Such amendments shall be in writing and
shall have as their effective date that date on which such amendments are signed by EPA.

98. No informal advice, guidance, suggestion, or comment by EPA regarding reports,
plans, specifications, schedules, or any other writing submitted by Respondent shall
relieve Respondent of its obligation to obtain such formal approval as may be required by
this Settlement Agreement and to comply with all requirements of this Settlement
Agreement unless they are formally modified.

Termination and Satisfaction

99. Upon a determination by EPA (following its receipt of the Final Report referred to in
Paragraph 48, above) that the Work required pursuant to this Settlement Agreement has
been fully carried out in accordance with this Settlement Agreement, EPA will so notify
Respondent in writing. Such notification shall not affect any continuing obligations of
Respondent under this Settlement Agreement. If EPA determines that any Work has not
been completed in accordance with this Settlement Agreement, EPA may, so notify
Respondent, provide a list of the deficiencies, and require that Respondent correct such
deficiencies.
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Severability/Integration/Appendices/Counterparts

100. If a court issues an order that invalidates any provision of this Settlement
Agreement or finds that Respondent has sufficient cause not to comply with one or more
provisions of this Settlement Agreement, Respondent shall remain bound to comply with
all provisions of this Settlement Agreement not invalidated or determined to be subject to
a sufficient cause defense by the court’s order.

101. This Settlement Agreement and its appendices constitute the final, complete and
exclusive agreement and understanding among the Parties with respect to the settlement
embodied in this Settlement Agreement. The Parties acknowledge that there are no
representations, agreements or understandings relating to the settlement other than those
expressly contained in this Settlement Agreement. The following appendices are
attached to and incorporated into this Settlement Agreement:

Appendix A = Field Sampling Plan dated September, 2008
Appendix B = EPA Field Sampling Plan approval letter dated September 3, 2008.

Effective Date

102. This Settlement Agreement shall become effective on the second working day after
EPA has provided to Respondent a copy of this Settlement Agreement, signed by the
Director of the Emergency and Remedial Response Division of EPA Region 2 or his
delegatee, and all times for performance of actions or activities under this Settlement
Agreement shall be calculated from said effective date.

It is so ORDERED and Agreed this 8”‘day of j%mw 2008.

BY: AVM/YP QuM_——  DATE: q / Zlé’ g

George Pavlou !
Acting Director

Emergency and Remedial Response Division

U.S. Environmental Protection Agency

Region 2
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CONSENT

The Respondent named below has had an opportunity to confer with EPA to discuss the
terms and the issuance of this Settlement Agreement in the Matter of the Hudson River
PCBs Superfund Site, CERCLA Docket No. 02-2008-2019. The Respondent hereby
consents to the issuance of this Settlement Agreement and to its terms. Furthermore, the
individual signing this Settlement Agreement on behalf of Respondent certifies that he or
she is fully and legally authorized to agree to the terms and conditions of this Settlement
Agreement and to bind Respondent.

General Electric Company
(Name of Respondent)

N = C\\ 5\ 0%
(Signature) (Date) '

A B Klee

(Printed Name of Signatory)

V. Grirronmentel Heal¥h s Saeky

(Title of Signatory)
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