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CHAPTER 14 - EPA RULEMAKI NG DOCKET POLI CY

1. PURPOSE. This policy establishes the principles and defines
the roles and responsibilities that govern the nanagenent of
EPA rul emaki ng docket s.

2. SCOPE AND APPLI CABILITY. This policy applies to all EPA
organi zations and their enployees and to EPA contract
personnel who are involved in the collection, processing,

di ssem nati on, use, storage and/or disposition of EPA

rul emaki ng docket information. It applies to automated and
manual rul emaki ng docket data in all subject areas, except
data restricted by national security, Confidential Business
I nformation privileges or Privacy Act considerations.

3. BACKGROUND.

a. EPA is an infornmation intensive agency. The Agency's
extensive reliance on data as a basis for decision
maki ng stens directly fromits m ssion and the
requirenents of its regulatory and nonitoring
activities.

b. Under 44 U.S.C. 3101 the head of each Federal agency
"shall make and preserve records containing adequate
and proper docunentation of the organization,
functions, policies, decisions, procedures, and
essential transactions of the Agency..."

C. For substantive rul emaki ng, agencies are required to
devel op a "rul emaki ng record"” or "adm nistrative
record” that reflects both public participation in the
rul emaki ng procedures and support the factual
concl usi ons upon which the rule is based (5 U S. C. 553,
Adm ni strative Procedures Act and Executive Order
12,291 on Federal Regul ation).

d. The information that supports a proposed or final rule
must be nmade available to the public concurrently with
the publication of that rule.

e. Several EPA prograns are required to nmaintain a
rul emaki ng record by statute, such as the Clean Air
Act, or by regulation. Wthin EPA such a record is
commonly call ed a rul emaki ng docket. Specific
authorities for major dockets are provided in Access
EPA Maj or EPA Dockets.




EPA strives to provide the public wth information
necessary to nmake comments for consideration in the EPA
rul emaki ng process. EPA prograns involved in

regul atory devel opnent may find that establishing a

rul emaki ng docket is an effective way to ful fil

requi renents for devel oping an adm nistrative record
and providing public access, even if the creation of a
rul emaki ng docket is not required by a specific statute
or regqul ation.

A rul emaki ng docket is a set of docunents collected and
mai nt ai ned specifically to provide EPA regul ations
devel opnent staff and the public with ready access to
copi es of the Agency records that support the basis for
EPA rul emaki ng actions. EPA Program and Regi onal

of fices contribute to the devel opnent and operation of
EPA dockets.

EPA has maj or docket facilities in Headquarters. |In
addition to these major dockets, there are a nunber of
smal | er dockets |ocated in Headquarters and Regi onal
of fices.

A wel | -managed system of dockets is essential to the
success of the Agency's m ssion. Qperation of the
dockets shoul d be consistent to the extent possible
t hroughout the Docket Network to facilitate ease of
access for the public.

Dockets represent an inportant information respository,
the integrity of which nust be protected and
maintained. File integrity is particularly inportant
since i nconpl eteness coul d cause del ays in promul gati ng
a final rule and possibly result in |egal action

agai nst Agency.

Each rul enmaki ng docket generally includes, but is not
limted to:

(1) A copy of each proposed rule, final rule or other
rul emaki ng notice (e.g., Advance Notice of
Proposed Rul emaking) for a regulatory action
signed by the Adm nistrator (or Assistant
Adm ni strator or his/her designee in the case of a
suppl enental notice).

(2) Al documents cited in Federal Register noticesof
rul emaki ng activities.

(3) Information considered by the Agency in drafting a



proposed or final rule. This includes data,

anal yses, reports, and m nutes; sumaries and
transcripts of public neetings and heari ngs;
records of ex parte conmuni cati onsincl udi ng

t el ephone calls, nenoranda and letters; and public
statenments nmade by EPA enpl oyees in their

of ficial capacities.

(4) Public comrents received by the Agency in response
to Federal Register notices of proposed rul emaki ng
in which the Agency has requested witten
conment s.

(5) Comments from governnent agenci es.

(6) Witten comments received by the Ofice of
Managenent and Budget (OVB) fromoutside parties
on Agency rul emaki ng actions. Procedures have been
established with OMB to ensure that such conments
are provided to EPA through the Ofice of General
Counsel and forwarded to the programoffice
forinclusion in the rul emaki ng dockets.

(7) Witten summari es of communi cations between EPA
staff and OVMB or other persons outside EPA
regardi ng significant new factual data or
information affecting a rul emaking (including
meetings with interest groups).

AUTHORI TI ES.

a. Executive O der 12,291

b. The Paperwor k Reduction Act of 1980 (P.L. 96-511), as
amended.

C. 5 U S.C 552, Freedomof Information Act as anended.

d. 5 U. S.C. 553, Rul emaking

e. 44 U. S. C. 3101, Records managenent by agency heads;

f.

general duties

40 CFR 2, Public Information

POLICY. It is EPA policy that:

a.

Rul emaki ng dockets shall provide conplete and accurate
docunent ati on of rulemaking activity. This is nost
i nportant since the information in the docket is used



by the public to comment on proposed rules.

b. Rul emaki ng dockets shall contain duplicate copies of
the original files. The original files are retained
and nmanaged by the responsible Program O fice.

C. Docket materials shall be safeguarded and adequately
protected to ensure file integrity.

d. I nformation contained in EPA dockets shall be organi zed
and indexed in a manner that facilitates ready access
and retrieval.

e. I nformation protected by Confidential Business
I nformation (CBI) considerations, national security or
the Privacy Act cannot be physically placed in the
rul emaki ng docket but should be incorporated by
reference within the docket files.

f. Docket records shall be managed in the nost efficient
and cost-effective manner, utilizing sound records
managenent princi ples and practices.

g. Requests for information shall be handled in a
responsi ve, tinely manner.

h. The docket should not be nmade available to the public
earlier than on the date the Adm nistrator signs the
proposed rul e.

i Agency docket facilities shall operate during nornma
busi ness hours and shall be situated in |ocations that
are easily accessible to the public.

] . Agency docket facilities shall follow a uniformfee
schedule as is prescribed in 40 CFR Part 2.120,
Fees; Paynent; Wi ver.

RESPONSI BI LI TI ES.

a. The O fice of Information Resources Managenent shall:

(1) Provide effective |eadership in devel oping and
pronoti ng docket managenent policies and
coordinating activities of the EPA Docket Network,
("Access EPA Maj or EPA Dockets).

(2) Devel op standards and provi de advi ce, guidance and
techni cal assistance for managi ng the Agency's
rul emaki ng dockets.



(3) Evaluate the effectiveness of the Agency's dockets
by conducting periodic surveys and studies as
needed.

(4) Issue records managenent policy, directives and
instructional materials governing the
or gani zati on, mai ntenance and di sposition of al
records in Agency dockets.

(5) Devel op standards and provi de techni cal assistance
for conversion of manual, paper-based docket
systens to m croform or el ectroni c nedi a.

(6) Provide advice in devel oping a uniformindexing
system for Agency dockets and maintai ni ng docket
integrity.

(7) Coordinate issues relating to the |ocation of
Agency rul emaki ng dockets.

(8) Establish uniform procedures to guide the
operation of Agency rul emaki ng dockets.

The O fice of General Counsel shall provide |egal
gui dance for all Agency regulatory activities and
ensure that the legal requirenments for Agency

rul emaki ng dockets are net.

Assi stant, Associate and Regional Adm nistrators; the
Ceneral Counsel; the Inspector General; and Heads of
Staff Ofices reporting to the Adm nistrator shall:

(1) Ensure that the rul emaki ng dockets within their
organi zati ons conformto Agency standards and

policy.

(2) Furnish the docket program managed by their
organi zations with conpl ete and accurat rul emaking
information on a tinely basis.

(3) Ensure that each docket programw thin their
organi zati on has a Rul emaki ng Docket Manager who
has overall responsibility for:

(a) Ensuring the information in their docket is
organi zed in accordance wth EPA s Uniform
Rul emaki ng Docket Manual .

(b) Ensuring that the information in their
dockets is conplete, legible, well-organized
and readily available for access and



di ssem nati on

(c) Ensuring that docket materials are stored in
a secure manner and that adequate neasures
are taken to maintain and verify the
integrity and conpl eteness of the file.

(d) Coordinating with Program or Regi onal staff
to ensure the docket is current, accurate,
and conplete and that all inactive materi al
is renoved in accordance with the Agency's
records managenent di sposition schedul es.

(e) Ensuring that clients are able to obtain
copies of materials.

7. DEFI NI TI ONS.

a.

The "Rul emaki ng Docket" is a collection of docunents
that is the basis for EPA rul emaki ng actions. Sone
statutes refer to a "rulenmaking "record.” Those sane
terms are often used to describe the collection of
docunents available to the public which reflect the
Agency's consi deration and pronul gation of a rule, or
"public docket." Since an "adm nistrative record" is
not usually formally identified until a challenge to an
Agency rule, the "public docket" and the "record"” wll
not necessarily be the sane.

The "Adm nistrative Record" is a set of docunents that
is the basis for any Federal agency adm nistrative
action, including, but not imted to, rul emaking.

Under the Adm nistrative Procedures Act (APA), any
judicial review of a final agency action is based on
the adm nistrative record. Admnistrative actions that
are not rules may include denials of citizens'
petitions, individual permt decisions, and exenption
deci sions. These actions are typically based in an
adm ni strative record.

8. PROCEDURES AND GUI DELI NES.

a.

Qui del i nes for docket managenent are found in EPA's
"Uni f orm Rul emaki ng Docket Manual ." Copies are
avai lable fromthe EPA Distribution Center, PM 215.

Procedures for processing Freedom of Infornmation Act
(FO A requests are found in the EPA's "Freedom of



| nfformati on Manual." Copies are avail able through the
EPA Distribution Center, PM 215.

Procedures governi ng records managenent are found in
t he "EPA Records Managenent Manual ." Copies of this
manual are avail able fromthe Agency's Di stribution
Center, PM 215. Agency Record Control Schedul es are
avai lable fromthe O fice of Information Resources
Managenment's | nformati on Managenent and Services

Di vision, PM2lID.

Procedures for informal and formal rul emaking can be
found in the "Adm ni strative Procedures Act".






