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The purpose of this memorandum is to transmit the Office of Water’s “Guidance on Application of State Mixing Zone Policies in EPA-Issued NPDES Permits.”  The attached guidance discusses the circumstances under which the Environmental Protection Agency (EPA), when it is the National Pollutant Discharge Elimination System (NPDES) permitting authority, may include mixing zones in NPDES permits.  The guidance also provides legal analyses of its key provisions.


EPA’s Water Quality Standards (WQS) regulation allows states to adopt provisions authorizing mixing zones.  Thus, individual state law and policy determine whether or not a mixing zone is permitted.  EPA recommends that states make a definitive statement in their WQS or implementing regulations on whether mixing zones are allowed and how they will be defined.  State regulations addressing mixing zones generally fall into one of two categories.  Some states have regulations that generically authorize mixing zones without specifying who may exercise that authority.  Other states’ regulations specifically confer discretionary authority to allow mixing zones only on the state agency.  The guidance explains the legal authority and procedures for inclusion of mixing zones under both types of state regulations.  The key provisions of the guidance are summarized as follows:


1.
If mixing zones are not authorized by state WQS or implementing regulations


EPA is not authorized to include mixing zones in NPDES permits.


2.
If mixing zones are authorized by state WQS or implementing regulations and the state approves EPA’s decision to include a mixing zone in the NPDES permit in question through a Clean Water Act (CWA) 401 certification


EPA is authorized to include a mixing zone in that specific NPDES permit.


3.
If mixing zones are authorized by state WQS or implementing regulations, but the state does not provide a CWA 401 certification for the NPDES permit in question


EPA is authorized to include mixing zones in NPDES permits only if such action is a “reasonable” interpretation of state WQS or implementing regulations.



3a.
If state WQS or implementing regulations generically authorize mixing zones without specifying who may exercise that authority, it is a reasonable interpretation of state WQS to include mixing zones in EPA-issued permits at EPA’s discretion.



3b.
If state WQS confer authority to include mixing zones specifically on the state, it is reasonable to include mixing zones in EPA-issued permits only when there is a written interpretation of WQS or implementing regulations by the state confirming that EPA may exercise that discretionary authority as well.  The state’s written interpretation may be in the form of a memorandum of understanding between EPA and the state, an Attorney General statement from the state, an exchange of letters between the state and EPA, or through other appropriate supporting materials.


Please note that the same approach outlined in the attached guidance for mixing zones would apply to schedules of compliance for water quality-based effluent limits.  Also, you should be aware that the guidance is prospective only.  To the extent that EPA may have issued permits with mixing zones in the past in states where the authority to grant a mixing zone remains with the state, these permits should remain in effect as written until expiration.


If you have any questions regarding the attached guidance, please call James Pendergast, Acting Director, Permits Division at (202) 260-9545 or Elizabeth Southerland, Acting Director, Standards and Applied Science Division at (202) 260-7301. 
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