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CHARPTER FIVE

THE PROGEMM DESCRIPTION AKWD
THE MEMCRANDUM OF ACREEMERNT

A, Packground on the Prcoram Descripticn and the Memersndum
of Aareement

{1} Program Description

Section 402(b) of the CWA rﬁquirn: 2 State requesting
HPDES asuthority to 'aubmét to the Adminlistrator a full and
complete Jescription of the program it proposes to establish
"and administer under State law . . ." A program description
must also be. submitted for many program modificationa, including
whenever the State seeks to add a new program component .
Section 304(i) of the CWA reguires the Administrater to
promulgate guidelines specifying the minimum reguirements for
a4 State program under section 402, including rtquiremcnt-.fnr
uniform naticonal farm#. monitering end reporting, funding,
ranpoWwer, &nd persornnel. EPA has promulgated thege guidelines

in 40 CFR Parts 123 and 403 for the KPCES and pretreatment

PEOGY AMmE .

The program description is the primary mechanism by
which the State explains how it intends to administer the
HPDES program. While the regulations largely define the
State's intended implementation, they cannot describe the
State processcs and pelicies,; such as how the State plans to

structure its eénforcement program. The minimum elements



which must Be included in the NPCES program descripticn are szet

out in 40 CFR 133.22. These components include:

* a narrative descripticn of the scope, structure and
processes of the Stata program:

* & description of the corganizaticn and structure of tha
State Agency or Agencies which will be administering the
pregram, including: i

- organization charti;

= a degeription of the Btate Agency and staff vho
Will carry cut the program. This description
should indicate the number, occcupation and
genaral duties of the employees though it
need not include a complete job description for
each exployee;

I

an itemized account of the anticipated program
costs for the first two years incliding the cost of
Program personnel and adminisztrative &nd technical
EUpport;

- a discussion of the amount and scurces of funding
that will be used to establish'and administer the
program for its first two years.

* A description of applicable State permitting, administra=-
tive, and Jjudicial review procedurea;

* Copies of the permit application and reporting forms
which the State intends to use, except that if the State
intends to use uniform national forms, it need only
indicate its intention, and is not reguired to submit
coplies; and

* A complete description of the Stzte's compliance tracking
and enforcement programs.

Pretreatment program submissions also mu;t contain &
program description (in requests for full program approval,
this would be part of the NPDES description). The pretreat-
ment regulaticons at 40 CFR 4&3.19(!}:2} set cut the procedures

tha% States seekling approval of pretreatment programs must
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have in place prior to program approval. Theae procedures musc

be described in the program descripticn.

These procedures include the following:

* Procedures for identifyine POTWe reguired to develop
prectreatment progrens and for identifying industrial
users of citles that do not have local programa;

* Procedures for technical and legal assistance to POTWs:

* Process for develcping compliance schedules for lecal
program development;

* Precedures for sampling and analyring FOTW influent,
effluent, and sludge;

" A eystem to investigate vioclaticns of pretreatment
conditions in the POTW permit;

* Review and approval processes for local program and
removal .credits requests; and

* Procedures for reviewing Fundamentally Different Pactors
wvariance regquests.

Each of these &re explained in more detall below. This
Chapter also describes other inforzation that must be included

in the program description.

{2) Memorandum of Aareement

Tht.fadnral regulations reguire that State program submissions
inelude a Memorandum of Agreesment (MOA) between the Director of
the State program and the Regional Administrator (zee, 40 CFR
122.21{a)(4) and 123.24). The MOA is not required by the CWA.
Hewever, due to the technical and legal complexity of a State
pfagrﬁni agrecments between the State and EPA concerning Procram
responeibilities are necessary. The HEDE# regulaticns, therefors,
regquire an MOA th;t conselidates all of the agreements rather

than having them scattered in a variety of formats and locations.
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The MOA s a-critical element of a Etﬂtl proegram during the
inicial approval end start up of the State program, as well as
cngeling program operaticn. It serves as a benchmark for program
responsiblilities and cversight. However, the MOA sets ocut
broad, long-term program commitments. Specific aareements

covering annual performance should be placed in other decuments.

These additicnal agreements must be consistent with the HOA.

The contents of MOA's arae prescribed in 40 CPR 123.24,

and include the following ltema:

Provisicns for the prompt transfer of pending permit
epplicaticens and cother information relevant to program
cperation, from EFA to the State agency;

* Provisions specifying the classes of permit applications,
draft permits, and proposed permits to be sent to the
Fegiconal Administrator for review, comment, and where
applicable, objection. The MOA should also specify
the extent to which EPA will waive its right to review
and cbiject to State-issuved permits undsr CWA sections
402(d-£f). ¥Note that 40 CFR 123.24(4) specifies certain
classes of permits for which review may not be waived,
and proceduraes to be followed for walver:

Provisicns specifying the frequency and content of reports
and other information which the State is required to
submit to EPA. These procedurses must implement the
requirements of 40 CFR 123.43, governing tran-minsian
of information to EPA;

Praviainnl addrt::lnq the State's compliance monitering
and enforcement program, including the coordination of
compliance activities by the State and EFA and procedures
to assure the coordination of enforcemant activities:

Provisions, where appropriate, for joint processing
of permits for facilities or activities vhich require
pernits from both EPA and the State under different
programs (see, 40 CFR 124.4): and

Procedures for modification of the MOA.



In additicon, the MCA should contain other provisions
cutlining the State and Federal resgonsibilities for
edministering the WFDES program. States and Fegions should

use the Hﬂd;l'ﬁﬂh set put in Velums 2.

B. Purpose and Cocntents

The program description and MOA, taken tocgether, should
explain program operation and clearly define the respective
roles of EPA 2nd the State, so that by examining these
two documents EPA or the public can fully understand how
the program will be runi. Some overlap between the content
af the two documents is expected since bath iﬂdrlll.ﬂrtll.
such as compliance meniteoring, enforcement, permit in:u;nc..
and trarsfer of informaticn. However, the twe dccuments
have different leng t;rn rcles. The program description ‘
provides a narrative explanaticn of program administra-
tion, which is needed to explain the State's prug;am at
program approval and whenever modificaticons sceur. The
MOA ia designed to be a lcng term cutline of these pro=
grammatic duties in the form of a binding contractual-
type agreement between EPA and the State. It establishes
the parnm-tera for cngoing proegram udmini:trntinn. In
additium; the MOA is a part of the program Euhnilliﬂh:l
MOA revisionas must follow pregram medificaticn procedures.
(Since the MOA sets ocut these commitments in fairly general

terms and since revisions are treated as program modifications

the MOA is not suited for establishing day-to-day pProgram



commitments Or goals. These specific annual commitments aras
negotiated in the annual section 108 work plans. A morw detailed
discussion of these annual State/EPA Agreements may be found in

Chapter 6.)

To the axtent FFIEiblI. we have attempted to delineate
which commitments end Jdescripticns must be included in ecach of
thegs documents. However,; there is ne clear line b&tugen the
two documents. If there are questions as to the proper lecation
for certain elements, EPA and the State should look to the
roles of each docusent to determine tﬁt péuftrrgd location, or

should include the description in both.

(L) NPCES Auvthority

(a) Pregram Description

The program dtqcriptinn explains the State's plans for
cperating the program. While the statutes and regulations
eatablish the program's ;truntur-. many details of the State's
plan cannot be answered sclely by reviewing legal authority.
The program destription should describe routine administrative
procedures and delineate the organization, operation, budget
and funding sources of the State Agency. A detalled, carefully
drafted program dck:riptinn is indispensable to EPA during the
Agency's evaluatien of a State submission. It alsc will reduce
the amount of time necessary for EPA to review the submissien
by answering gquestions and clarifing issues that arise elsewhere
in the l:bmiilian.. States seeking NPDES authority or modifying
an existing NPLDES program should prepare a program dilcfigtiun

that cutlines the State's intent as fully as possiblae.



The program descripticn of a State seeking full NPDES
program approval must also encompass the State's pretreatment
program,; felersl facilitles authority and, if the State so
desires, a general permit program. The pretreatment pProgram
may be described In a separate secticn, or as an integral part
of the NFDES program. UNormally, a program description will not
be reguired of NPDES State simply seeking to extend its NPDES

avtherity te include federal facilities.

i) Stete Orcanization and Resources

{a}) Crganization and Structure

One important section of the program ﬂcucr?ptinn* frequently
né: given enough attention; is the uréunizatinﬁ of the agency
or agenclies respnnlibl; for program adminlstration. The program
description sheould indicate the name of the agency or agencies
invalved, and the position each holde in the overall State
governmeéntal hierarchy. The submission should indicate the
individual or entity to which the State Director reports. In
addition, the submisaicon should identify and indicate the BCOpE
and function of any advisory body which exerts scme influence
or contributes to policy develcpment or decisicn-making regarding
WPDES matters, and any cother State offices that play a role
in the administration of the HFCOES Frggrim such as the Attorney

GCeneral's ocffice, and wildlife, natural resocurcea, and coastal

zone managemant ocffices.

The program description must clesarly delineate the juris-

diction of the agency or agencies involved in the program. If



the State intends to have more than one &QEnﬂylrtspﬁﬂgibl. far

the program, ach agency must have clearly defipned jucisdiceion
over a class of activities. Thus, a State may divide program
administration by having one agency responsible for administration
of tha EFDE# program for direct dischargers, and another responsidble
for the sdminlstraticn of the pretreatment program, or by

having cne agency with statewide jurisdiction over a special

class of dischargera (such as oil and gas producers), whils a
second agency administers the program for ;ll other din:hargur-;
The division of respeonsibilities between the agencles and theiz
procedures for coordinationm must be clearly set Fforth. In
additlon, it is highly recommended that one agency be designated
a lead agency to facilitate communications between the State

and EPA.

The program descripticn must contain an n:gani::tinﬁ'ﬁhn:t
for the agency or sgencies which will be implementing the
program(s) . The discussion of corganization and structure
should track the organizational chart, discussing the division
of functions and responsibilitiea in each cffice down to the

branch section level or its egquivalant.

The State must clearly describe which offices within thae
agency(s) will be responsible for administering different
agpects of the program. For example, if a State has a Permita
Saction and a Compliance Elciian. the State :hauid indicate
which would be responsible for pretreatment activities. The
State should alse describe the proceduces for coordination

betwaen the various groups. In the case of a State with
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multiple agencles involved, this dizcussion should clearly
explain the divigion of duties and detail the coordinatien and

any overlap of responsibilities between the agencies.

(b) Fesourcea and Funding

The CWA reguires that States have adeguate resources,
including suffisient funding, and qualified perscnnel, before
being approved to sdminister the HPDES program. The Staté must
be able to shew that it has the rescurces to cperate the program

aam ﬂgnﬂfihud-

The State agency must project its rescurce needs for the
first two years of program administration. These rescurce
needs should be set cut in the form of a warklead analysia.
This analysis must address each component of ;ht program (e.g.,
compliance monitoring, enforcement, permitting, and appii:ntinn
processing) and tranaslate the program functiona into work=-years
. or FTE's (full time employees). The State should use a reascnable
estimate of the time necessary to éerfarm sach function ;nd the
number of times it will be necessary to perform each function.
APor example, if the State estimates that permits for 40 industrial
majors will be issued in the next two years aﬁd that each will
réquire 30 work-days, then the State's estimated workload faor
this activity is 1200 work-days or 5.5 work-years. To the extent
possible; the State ghould base its estimates of ﬂa;hlnnd on
the actual program needs in the next twe years (e.g., number of
permits to be issued, etc.). Where these nutbers are less than
the historical norm the State should use estimates closer te thea

average workload. In some cases, EPA may request ths State to



explain the basis for its worklced estimates.

The State must also ﬂl::ribé staffing levels and relate
these staff to the worklcads i{dentified through the worklcad
analysis. There should be no double counting of available
perscnnel (i.e., one person should not be iduntifigd as devoting
a full workyear to two different program functiona). Perscnnel
splitting time between two or more functicns must be clit;ly
fdentifled. The State must also identify perscns who may be
working in other programs part-time. Additional assistance
éruﬂ cther ﬂffict: must aleo be identified. For example,
if technical expertise or legal support from other offices is
réﬁuirud, the State muat account for th-:! arrﬁngtmgnt: and

perscnnel allocations.

The State should clearly identify and staffing shortfalls
and explain how they can be handled without 1mpliring program
performance. In reviewing these workload estimates, EPA will
consider the overall State workload and the State's plan for
program implementatlien to determine the adequacy of the State
staff. State -t#ffing and resources must be hd#qunti.tﬂ implement
the State program; EFA will carefully review any staffing
shortfalls to determine whether the State can implement the

described program.

In additien to this workload analysis, the discussicn of
resources must contaln an itemized 1;5_51;11-..; af the IIpIEtEd costs
of program establishment and operation, including the cost of

sdrinistrative ard technical suppoart. Euhmiléinn; received in
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the past have freguently failed ;n provide syfficient detall of
expected costa. It Is critical that States seeking approval show
realiptic, detalled cost estimates for establishment and cperation
of the State program. This realistiec cost evaluation is a good
indication that the State has carefully planned its pragra; and

is aware of the complexities of program establishment and operation.

Once all of the program expenditures have bean identified,
the ﬁtatu rust demonstrate its ability to fund tha program. This
Tequires a listing of financial scurces, including federal grants
#such as the section 106, 205(g) and 205(4} funds.* The Etate
agency should also indicate any restrictions or 1imitl£inn| upon
the use of these Federal funds. It is suggested that this infor-
mation be presented in the form of a balance sheet or two year
budget. Any discrepancies between the total estimataed funds and
the total estimated costs of operating the program should be

reconciled by the State.

There are no unifcorm numbers as to what will constitute
adequate funding, givén the wide variation in the size and
complexity of State water pollution control ﬁrng:nml. Instead,
determinaticons of adequacy must be made on a case-by-case basis,
taking into account not only the size of the State program, but

also types and numbers of industries located in the State.

*/ Durlng its discuasion of funding sources, the State should
indicate wvhether the stated sppropriations are proposed, or
whether they have actually been approved by the State legislature.
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"he State alsa must {dentify the qualifications, training,
and work experience requited cf its personnel administering
the program, Fositions and their gualificaticns must be
tdentifiad By program funetliasn le.g., pesmitting, complianca,
enforcement, and pratreatment). Although States are not required
to submit actual position descriptions for each pesition, such
descriptions are helpful to ﬁPﬁ. In additicon, the State must
.dcacyibe general minimum gqualificationsa lacademie and/er :1p¢riéhce}
required for perscnnel iﬁ cach program ared. &h- Program
description should delineate whether theae positiona have
actually been filled, or 1f not, when they are scheduled to be
fiflgdi The State's specific peeds ghould be canaidered in
establighing minuwnum qualificaticne for program Btaff. For
example, if a particular induatry is a major part of the worklcad,
knowledge of that industry may be crucial. Thuse, in a
State with many chemical manufacturers, perscnoel with chemical

engineering and/or toxicology pxpertise probably would be required.

Flequate and gqualified perscnnel are cbvicusly an essantial
alement of a State program. Since the -NFDES regulations mast
=& applied natiﬂnﬂlly;.th&r contain only generic criteria for
staffing and personnel gualificaticna. This praviﬂﬁl the
Flexibility necessary to deal with the varied conditions among
States (e.g., nuwnber, type, and complexity of permittees and/or
indirect dAischargers, water guallty prnbiemu, extent of noncom=—
pliance, ete.}. Although tailored to the State's individual

sircumacances, the description must be both Eﬂmpruhcn:iﬁt and

detailed.



[il} Scope and Procram Procedures

The major part of the program fescription iz a discussion
of State's procedures and pelicies. To provide perspective cn
the program, the description :hﬂQld provide general backKgreound
information addressing the size of the program, the number of
dischargers to be rtgulateﬁ (list if pﬂt:ihla],.nny pra-existing
State discharge permit programs and their relationship to the
HFCES program. The State should also cutline the nature and
extent of any NPDES activities that the State has been carrying
cut in conjuncticn with the Region p;inr to approval. For
example, scme unapproved States assist in the development of
draft permits, or participate jointly with EPA in the inspection
©f dischargerss In addition, the program description should
briefly discuss the relaticnship between the p:cpngtd.HPhEE
proegram and related State water programs, such as groundwater

protection, 1f any.

The narrative should call attention to any features of
the proposed program that are not reguired under Federal law,
and areas where the State has chosen to be more stringent than
the F;darul requirements. The State shcould also discusza the
interrelaticnehip between the HPDES program and the State's
water gquality requirerments ]i-t-. how the State water ﬁuali;y
standards will be Ilncorporated into NPDES permits and how the
State will address variances from these standards. Hote,
however, that the State may not allow variances except where

authorized by the CWA).



Mose importantly, the State must clearly set cut the pro-
cedures that it intends to follow in implementing znd adminiszering
the program. This discussion must explaiss how the State intends
to fulfill its permit issvance responsibilities. ¥Feor example, it
must explain who is %o be regulated and how that task is to be i
carried cut, including pubklic involwvement in the process. Tha
ttate also should include a discussion of permit issvance priorities.
In explaining the State’'s procedures, the svbmizasion must cleariy
indicate which ﬂffice{ﬂl of the 5tate agﬁncy will be responsible

for each functions

State administration of the NFLDES program may be divided
inta four basic elements as follows: |
Application process (including any Preapplifaticn

procedures and new source requirements) ;-
Permit development and issuvance:
. Compliance monitoring: and

Enforcement.

The submission must explain the permit Process in stap=
by-step details The State should explain its procedures for
requiring permit applications, including for the submission of
Fenewal Epplicﬁtiuns by dischargers currently nperatiﬁg under
permitd, and the information to be reguired of applicants. To
the extent the infermaticn-is different from that reguired on
WPDES application forms, the State should explain the differences.
The S5tate should alsec explain any special gpplicatian procedures

under the program. If different types of sources ace subject to
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different application reguirements or proceedures, these should
algo be explained (e.g., State NEPA reguirements applicable to

new sources).

The Stata next must describe both the administrative
procedures used to review and act upon permit applicationa and
any scientific or technical evaluations to be performed at the
cutfallis). The procedures utilized to develop draft permite
must bDe clearly stated. These procedures may appear as a chart
or & liat if expedient. In any case, the reader should be abla
to follow the steps of permit develcopment based upon the material
provided. The descripiiuu must discuss the derivation of
permit conditions, including effluent limitations, water quality
standards and any applicable pretraatment, toxic or -1uﬁga-;¢1;t.d
requirements in as much detail as poezible. The State should
specify any policies related to the imposition of certain types
of limite, such as limits on toxic pollutanta. In addition,
the narrative should discuss the State's mechanism for developing
moenitoring requirementsa and other specific permit conditions.
In describing development of the drafe permit, States should
also discuss their cse of fact sheets and when these will be
‘prepared. Thea fédtrll rules do not require that Statea use
fact sheets in all instances. Furthermores, special considerations
for particular classes of dischargers such as POTW's, animal
feedlots, silvicultural activities, and storm water discharges
Or separate storm sewers should be detailed. Finally, any

other State-imposed requirements, such as construction permits
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for new scurces, which impact the permit issuance processes

should also be explained.

.Al;ng with the permit development procedures, the State
should describe those classes of discharges which will not. ba
required to have NFDES permits. Of ccurse, the State may ot
exclude any dischargers from permitting requirements that are

not similarly exempted in the federal regulaticns.

After the application and permit development processes
have been discussed, the narrative shculd provide a detailed
explanaticn of the proposed permit issuance {publiec notice
ané commant) process, including the procedure for requesting
and conducting public hearings. . The description should specify
who may ccomment upen permits and request hearings. The submission
also must elaborate on EPA's role in reviewing State p.:mit|.
?inally. the State rust describe administrative and judieial
review of decisions by the permitting acthority, including

which parties may challenge the permit decisicn.

The program Jdescription :héuld also address the circumstances
and prandur.l under which the Etnt; will transfer, modify,
revaeke and reissue, or terminate permits and which (if nnf].nf
the variances authorized under the CWA it intends to allow.
The text should indicate the State's variance policies, as wall
ag cutlining the procedures for responding to variance requests.
Additionally, the State should specify which office will be

handling such reguests.



Cnce the State has described the cpératimn éf its permit
issuance process, It must delineate its proposed strateqy for
compliance monitoring. State compliance ronitering programs
must have procedures for evaluating self-meonitoring reports
submitted by permittees tﬁ determine whether the discharger
ie in compliance with applicable regquirements. In additicn,
Etates =ust have procedures for determining compliance by
permittees Iindependent ©f the discharger's self-monitcring.
States must be capable of carrying uug‘ccmprehenlivt EUrveys
to ascertain noncompliance, have procedures to verify the
accuracy of sampling and monitoring reports submitted by
permittees, and ensure that reports lndicating nencompliance
are followed up. [EEE* 40 CFR li].iﬁ and 123.45%). State
programs also hust have provisions for responding to complainta
nuﬁmitted by citizens. The program Jdescription must cutline
these procedures, The S5tate should also describe the atandard
monitoring, recordkeeping, and reporting requirements to be

included in Stata permits.

The State's description also shculd .indicate the projected
scope and freguency of inspections and cutline the State's
inspecticon priorities. At a minimum, State complliance monitoring

programs must provide for annual inspection of all major dischargers.

The narrative must address the 5tate's procedures for
regolving identified vioclatioms. This strategy includes a
discussioan ¢f the State's informal and formal enforcement

renedies, strategy and policles, accompeanied by am explanation
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of the circumstances which must be present for the State to
abandon informal efforts and resert to formal enfercement actions.
The State should describe any procedures that must be followad

in taking enforcement acticna. Limitations and resatrictions
governing the use af these remedias, if any, must be disclosed.
Thus, if State law reguires that certain actions be taken prior
to initiating En!ﬂ::emtnt_a:tian:* these must be explained in

the program descripticon. The discussion on the proposed enforce-
ment program oust include a-synopais of the relationship and
coordination between the permitting office, the iniptﬂtlani
compliance office, and State legal officials (e.g., the Attorney
Eﬂ;!;il'l office). Finally, the enforcement discussion should
address provisions made to ensure the publie's right to parti=-
cipate in and have adequate notice of enforcement actions, as
specified by 40 CFR 123.27(d). (These regquirements are discussed

in the statutory and regulations Chapters.)

The State must also address procedures regarding the
tranafer and protection of informaticn. Specifically, the text
sahould describe how the State will make all permits, permit
applications and effluent data available to the public. The
Etate shall describe what information may be deemed confidential.
Furthermere, the program dt:criptiaﬁ mast address issuance of
the annual report on the HPDES program, as required by 40 CPR
123.45(b}, as well as the State's involvement, or intention to
become invelved in the national computerized permit tracking
system {Permit Enu;pliancu Syatem}. Morecover, the State should

discuss its continuing planning process, as mandated by section
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303(e) of the CWA, and address elements listed at 40 CFR 3%.1500
et seg., including State priorities, water quality assessmant

and further planning responeibilities.

Finally., the program descripticn must indicate that the
State intends to update its program to be consistent with the
changes in the federal HNFDES program. The State sheould explain
when and how the State will revise its program following changes
to federal requirements. This is Furﬁi:ulurlf important in
instances in which the State has incorporated federal authorities
by reference. This discussion should include the State's plane
E?r @ pericdic self-analysis of its legal authoritiesm ana
program effectiveness, as well as future intenticpns to cxpand
of the State's program (i.e., plane to seek gensral permit

authority).

(iii) State Precgram Forms

' The permitting authority must provide copies of the permit-
" ting, application, and fepnrting forms that it intends to use,
unless the State intends to vse the uniform naticnal forms.
State forms must request the same basic information as is
mancdated by the EFA forms. States are encouraged to uee EPA's
rational forms, and may modify them by substituting the State
Agency's own letterhead in place of EPA's. States may attach
additicnal forms to cbtain more information. Copies of the
nationel forms are included in the Meodels provided in Volums
Two. Hote that all State programs must use EPA's. Discharge
Monitoring Report (CMR) forms. ﬁ Etate planning to use EPFA's

forms need only indicate its intentions.
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{b) Memcrandum of Acreement

The MOA egtablishes the basils for cooperation and ccordi-
naticon betwWeen the State and EPA and for ensuring that the
program is adninistered in an effective manner consistent
with federal ¢bj¢¢:iyes and regquirements. The MOA defines
the State/EPA relaticnship and denctes the responsibilities
of each party. It charts the procedures EPA and the State
will follew in carrying out these varicus responsibilities
end generally defines the manner in which the NFDES program
will be administered. The MOA should s2lso be used to clarify

pf:cedurn: where needed.

An HGA must be slgned by the Direcrtor of the Stata
agency and the appropriate EPA Regicnal Administrater (RA).
fh: RA must receive the pricr concurrence of the Director of
the Office of Water Enforcement and FPermits and the Associate
General Ccunsel for ﬁantr. EPh Headguarters for any new program
or substantial revisicns (see, Chapter Two, above. HNote that
nonsubstantial MOA revisicns alsc must be submitted to EPA
H:adqud:ter: in advance to zssure whether they should be

deemed substanelal.).

The contents of the Memorandum of Acreement are describaed
below. EPA has developed a model MOA for use in Etn%i program
which embodies normal State/EPA allocation of :é;pnn:ibility
(See Volume 2 of the guidance). It is reccmmended that States

use the model and revise it as necessary for the particular
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program, generally by adding additional items. It is unlikely
that commitments im the model would be deleted or modified,
except where the State dees not perform a particular program

aspect (e.g., general permits).

The MOA should begin with a statement of the basis and
implications of the Agreement. For example, both parties must
indicate their intenticns to be bound by its termsg. The MOA
rust affirm that-the State program will be managed in accordance
with S5tate and' federal statutes, regulations, policies; guidance,
the annual section 106 work plan and the State/EPA Enforcement
Agreement (if separate from the MOA). The HUA may also acknowledge
tﬂe State's right to be mcre stringent than the federal require= -
ments. If the MOA is being updated or revised, it should
include a provisien explaining the r:LatL¢nship with the prtviDUl

agreement (i.e., it must indicate whether it supercedes or

uuppliments the prior document).

The main body of the MOA consises of a listing of th.-
responalbilities and procedures which will be used to ensure
cocordination and cocperation between the Eﬁntn'nnd EPA. The
reader should consult Chapters Three and Four for more detaila

on the legal requirements for irmplementing each taak.

The State/EFA ckhligaticns are.Erequently divided according

o program function, as follows:

{1) Permit Review and Izsusnce

* Transmission of permit files from EPA to State Agency;



Scepensicn of EFA's permitting activitied:

Transfer of permit appeals cases to State Agency
(cpticnal);

Transmissicn of pending applicaticns, draft permits,
public netices, and final permits, to EFA,. including
general permits if applicable, for its review and
comment, ilncluding objecticn;

Transmiegsicn of non-pinor permit modificaticni +o EPA
for its review snd comment/objectien:

Cesignation of permits waived by EPA, if any, and

caveat alleowing EPA to terminate waiver, or

portion thergcf, at any time. These zhould inelude a
diseuselion of the procedures for review of and chbiection
to State permits. wWhere EFA and the State agree that
EFA will comment upon drafe permits, the MOA should
specify that all regulatory procedures normally
epplicable to proposed permits will apply to draft
permits (see 40 CFR 123.44);

Establishrment of a major Facilities list;
Frocedures for determining new scurce evaluations;

Transmission of a monthly list of permits issued by the
State;

Procedures for evaluating variance regquests under secticna
30l(e).{g).(h). and FDFs:

Procedures for ensuring public involvement in
permit review and issuance process; and

A statement reguiring permit informaticn to be packaged

in such a ranner as to be easily adapted into the
PCE data base.

(2) Enforcement Manacement System (EMS)

Etate commitment to review permittee’s monitoring
reports and investigate complaints made by EPA and
the public;

State cormmitments to conduct inspecticnes, including
joint inspecticna with EPA;

Affirmaticn that EPA and State will hold periodic
enfcrcement conferences to detecmine pricrities:
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State cocrmitment to bring timely and apprepriate
enforcenent actions as required in State/IPA
Enforcement Agreements; :

* State commitment to previde EPA with notice of proposed
enforcement settlements, (See, 40 OFR 123.27(a)(z2)
(iii) (optional)):

Joint commitment to immediately notify the other party
cf situations creating a substantial endangerment to
the public health or welfare, due to an actual or
threatened direct discharge of pollutants:

* Statement acknowledglng EFA‘s ability to conduct in-
epecticns and btring enforcement actions in the State
{including section 504 emergency powers):

ZFA commitment to provide the State Agency with annual
joint inspections list;

* EPA cormitment to provide State with reports of all EPA
(Regicnal Cffice) inspecticns in the State: and

* EPA commitment to provide the State with prior notice,

and copies of all enforcement actions Brought in the
State.

(3} Financial Assistance

* Procedures for developing the annual 106 work plan and
performance-based grante policy, if applicable:

* The MOA should note that the State shall undertake
ravigicne to the MOA whenever the State or EPA
determine the need for such revisione, since the MOA
cannoct be overridden by other State/EPA agreements:

{4) Confidentiality

* Procedures for treating confidential claims of trade
secret information (except with respect to permit
applicaticns, permits; and effluent data):

(5) Program Oversight

* EFR commitment to. audit or review State program per-
formance, including permit quality reviews (POR'=m)
where appropriate, and to provide the State Agency
with a copy of EPA's analysis;
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* Ecate commitment to seek lecislation and promuelgate
régulaticns as necessarcy Lo pressrve and maintain
consistency dnd compliance with federal reguirements:

* Frocedures for updating and revising State regulations,
inclucing any incorporation of EPA regulaticns by
reference, whenever federal rules are revised
{unless the federal rules bacocme less stringent)

(sem Chapter Four, above);

" State cormitment Lo provide EFA with drafe precposals .
for statutes, regulations, policies, etec., for
its review and comment pricr to their adeption;
and

® Etate commitment to advise EPA of any plans to transfer

of split NPDES responsibilities to ancother Stats
Agency. or Agencies.

(&) Effective Cate

The MOA should designate the Agreement's effective date

if-different Erom the date of the signatures.

(7)) Amendment

‘Finally, an HPFDES prbgrum MOA must designate prn:udﬁ;eg
for amending, updating, and revising the document, including
the need to public notice substantial revisions which are

part of a program modification.

{2) Pretreatment Frogram

fa). Program Description

Pretreatment authority must be sought by any State seeking
HPDES autherity. Undar the CWA Amandments of 1977 existing
HPCES States also are reguired to seek pretreatment auvthority
(see, secticn 54(c), P.L. 95-217, 91 Stat. 1591). The pra-
treatment program description may either be combined with the

basic WFDES program description or drafted as a separata document.
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The essential elements of the pretraatment procram descrip=
tion are the same as those for the WFDES document. The p¥¢+
treatment program description must address the scope and program
procedures of the proposed pfnqrim and tha nrganiiaticn and
scructure of the State acency responsible for administering the
program. It mast include the number, occupationa and duties of
the employees; an itemized account of Lha}gnticipatad costs of
cperating the pregramy a discussion of the sources of the
funding, and a detailed descriptien of the State's compliance
tracking and enforcement programs, including a discussion of

administrative and judicial remedies and authority.

{1y State Organizaticn and Resources

The discussion of a State agency's ﬂ:ganizntinn'und reEsOUrcen
for the pretreatment program is very similar to that of the
MPDES program, discussed above at Part B{l)({a)(i). The pre-
treatment program deseription should spell out the structure
and division of Aduties between the agéncy or agenciea admini-
stering the EF&gr;m.- The ﬁtate should provide ﬂrganizaiinnll
=harts which designate the prnérﬁm respongibilties in the

various cfficea, divisions, or branches of the agency.

The discussion of rescurces 2caipn shoold fulluﬁ a similarc
gpope and format as that discussed above for the NPDES program
at Part B{1}{a). When conaidering program appreval, EPA will
be particularly concerned with assuring itself that the State's
funding and staffing are adequata to meet the prﬂg;ﬂm'l.requi£=-

ments. The cost estimates and sources of Funding should be



cledr and detalled, and the sources of funding should egual

rthe amount of estimated cos=ts. B workload analy=sis also musds

e irpcluded fEEE' Model Program Description, Velume Twa), and
rpalistic, carefully develcoped staffing information should be
prc.'.ri-:.?.:;':-ﬂ. For lEEEI-FI'IFlB; pretreatment programs must have
personnel capable of reviewing FUTW progréms, baseline monitcring
reparts, industrial user surveys, adegquacy of lnc#l crdinances,
local limits Fnd removal credit reguests. Finally; as with

the HPCES descripticn,; detalled information on EEEh of the
pretreatment positions must be previded, ineluding reguired

experience or gualifications.

(2) Scope and Precgram Preocedures

fa with the NPFDES program description, the pretreatment
description must explain how the program is to be implémtpted.
The State must fully explain how it intends to administer the
:Erﬂ?rﬂm' In additiaon, the State must discuss the procedures
it intends to use in performing the tasks outlined in 40 CFR

403.10(£)(2). These rcquigﬁd procedures are discussed below.

The State must generally describe the scope of the
pr:pﬂt&é program and the State's strategy for program imple=-
mentation. Specifically. the discussion must indicate whether
the State has elected to place the primary responsikbility for
regulating Industrial Users (IU's) on FOTWs, whether the
State Agency will implement the pretreatment regquirements
itself, or whether the S5tate adopts a bifurcated aﬂpruuﬁh

with some POTWEs (such as those with more industrial flow)
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develcp.ng 1ocal programg while the Frate regulates the remaindar
of IU's through permits andfor regqulaticns. If this latter
approach is selected, the program description must fully discuss
both the FOTW and State components of the proposed regulatory
gehema. ;E the S5tate intends to requlire POTWa to develop local
programs, the State must describe the criteria for selecting
which cities will be required to develop programs and how the
State will regulate IUs in cities that do nét develcp programs.
The descripticn should indicate the number of cities regquired

to develop programse as well. Thias discussion should also
sddresza how thess cities were idﬁntified and how new cities
will be identified and notified of pragram ﬂ-vuinpmint require=
ments. Finally, the State should discuss the imposition of
compliance schedules in WFDES permits requiring local program

development.

If the Etate iﬁt¢nﬂl toc regulate any IUs directly, the
submission must dizcuss how these IUs will be ldentified and
notified of pretreatment requirementz. The State must also
describe the mechanism by which these dischargers will be
regulated. If no IUs will be regulated directly, the State
nead only éddress its plqn! and procedures for oversight of
local FOTW program administration to insure that all IUs are

identified and regulated.

The regulatory authority, be it the POTW or the State,

must carry out industrial waste surveys to ascertain the
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patura and content of industrial discharces to FOTWs. ©lans
for the distributicn and analysis of these surveys should be
discuzsed in the program descripticn. The State should alss
provide an explanation of its abiliety to kXeep track of indirect

discharges commencing in the future.

If the 5State has elected to have POTW's develop 1g&a1
programs, the program degcription must clearly explain the
criteria and procedures to be [ocllowed in approeving local
programe. wWhere local program administration is to be handled
by the Etate agency, it should indicate the requirements the
State will impcau on POTWe. The program description should also
detall the public }a:ticipatian previsions for local program
approvals, as well as the requisite legal and pragrannuéic
consideraticns mandated by 40 CFR 403.8(f). In particular,
éhp narrative should carefully describe the policles and
:fittrin to be applied in the review of POTW legal authorities.
As part of its review of POTW requests {or program approval,
the ;pprnvul authority (i.e., the Etate) must independently
evaluate the legal authoritles which the FOTW intends to use
to implement itas program. fh- Etate must describe who will
be ceonducting such reviews and must commit te a conduckt a

complete and independent review of local authorities.

The narrative should set cut the State's legal and technical
assistance program for the developrment and implementacion of
local programs. This includes providing model ordinances,

develcping local Llimits, and evaluating compliance. In addicion,
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tha sutmiésicn should =zlearly explain the State's role in
providing other assistance wo POTWs, including legal and finan-
clal a2id. 1If the State is currently agzigting EPA in the
administration of the State pretreatment pregram, the State's
duties and respcnaibilities should be explained, and any other

pretreatment reliéted activities underway should be noted.

The docurent also should explain the State's pelicy and
procedures for processing regquests for category determinaticns,
fundementally different factore variances [(FOF)}, revisione to
categorical pretreatment standards (remcval credita), and
net/gross adjustments to categorical pretreatment standards.
Tﬂia should include a discussion of any public participation
requirements ana 4 description of the review process for each

of these actions.

The State must Siscuss its program fer compliance menitoring.
}n many respects, this program is comparable to the NEDES cam-
Fliance monitoring program (sce furt Bi{l){a), abcve*), The
scocpe of the program uhnulﬁ alsoc be comparable to that of the
federal pretreatzent Frogram. The State must clearly delineata
how it intends to review IU reperts and determine appropriate
responses. States must have procedures for evaluating compliance
oy :Ul; even where the POTW has an approved. pretreatment program.

in these instances, the State may rely upon the POTW, but must

*/ In the cose of a joint NFDES/pretreatment program submission,
the State need only describe pretreatment enforcement options

to the axtent that they differ from the State's NPDES enforcement
programs



describe hew it intends to oversee the local Erogram and
periodically conduct independent evaluations of [U Tepores

to determine compliance.

The State must algo describe its process for determining,
independent of informacion supplied by POTWs or industrial
users, whether the POTW and industrizl users are in compliance
With conditicns incorperated into the FPOTW permit and pretreat-
rent requirements impczed on the IU. Tht.suhmissiﬂn should
elaborate on the nature and frequency of reporting reguirements
Lo be imposed upon FOTWs and industrial users. It is also
essential for the State to address its Frogram for cempliance
inépnttinn- of beth POTWS and industrial users, ineluding
regularly scheduled inspections as HEli as random er spot
checks. States may rely on approved FUTWs for scme lnspections,

tut must cenduct an independent inspection program.

The State must also describe its enforcement program.
This discussion should also explain the State Agency's back-
up enfocrcement authority for those situations where a POTW
cannot or will hﬂt properly enforee against an industrial
user. This back-up authority mus:t be gvailable against both

FOTWs and IUs.

States with very detailed, selfi-implementing statutory
authority need not promulgate pretreatment regulations {see,
Chapter 4, Part B{2)). 1If a qualified State. chocses the
‘option of not promulgating regulaticns, the Fretreatmeant

portion of its proegram description must fully detailed explain



how the State will implement each and every provision of the
federal pretreatment regulations as enforceable requirements.
EFA does not expect that many States will qualify for Program

approval without detailed regulaticons.

(b)) HMemcrandum of Agreement

in SFDES program submission {or existing NPDES States
neekiné pretreatment authority) will need to submit an MOA
which addresses pretreatment responsibilities.. In the case of
lxistin§ MOA's, the reviewer should examine the language very
carefully to ascertain that it containe no restriections on the

State's ability to assume pretreatmént authority.

The MOAR must define State and EFA responsibility in carrying
cut the establishment and enforcement of the prntrentm¢n£
.requirements for new and existing POTWs and indirect dischargers,
under secticne 307({m) and {(c) of the CWA. The MOA should
indicate that the State is responsible for enforcing the general
and specific prchibited discharges; reviewing, approving and
averseeing FOTW programs (subject to EFA review and pnulibi-
objection): incorporating local FOTW frngrnn conditions into
HPDES pﬁrmitl (unless the State is administering the local:
programs, in which case responsibility will lie with the State
to regulate directly all Iindirect dischargers); and reviewing
and approving modificaticns to categerical standards reflecting
PFOTW pollutant removal. As with the bnuic-HPDEs Frogram, the
pretreatment MOA should generally indicate State procedures far

carrying out monitoring and inspecticns of both POTWs and
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indirect dischargers. These procedures must énable the 5t¢t.'
to independently verify data reported by POTWs and indirsct

dischargels.

The MOA must include a brief ﬂ£3¢usaiun of the State's
procedures for reviewing IUs' reguests for category determina-
tions (see, 40 CFR 403.6), including provisiona allauing an
appeal of the State's declsion toc EFA. The MOA muat.lllﬂ
specifically provide that no POTW program, or ruquéut far
autherity to grant removal credits, shall be approved if
EPA's Regional Water Management Division Director cbjects

during the evaluaticn pericd (see, 40 CFR 403.11(d}).

If the State wishes to allow IUs to reguest fundamentally
different factors wvariances (FOF's). anﬁ net/grose adjustments,
the MOA must note the basic policy and procedures for responding
to these requests. The MOA should indicate that the State may
ﬂnnf FOF requests (if State law so allows) or recommend approval
of the request to EPA, which is responsible for final decisions.
It should also contain provisicns for EPA review anﬂ.a:tiqni an
net/gross requests. Finally, the pretreatment MOA should
provide that nothing in the MOA is intended to affect any
pretreatment reguirement established under State or local law,
except that EPA may take action if State or loecal rtquir-mgntu

are less stringent than federal law.
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{}) Federal Facilities

(a) Prearam Descripticn

The program description sust, of course, address the
State's regulation of federal facilities.® In many cases, this
will simply entall indicating that the permitting of federal
facilities was taken into uﬁ:aunt in develeping funding and
etaffing estimates and that federal facilities will Be handled
similarly to all other direct discharges. However, if the
State intends to follow any unigue or special procedures with
regard to permitting federal facilities (or dealing with indirect
discharging federal facilities), these should be described. It
iz, also helpful for the State :ﬂ.pravidt a listing of federal

facilities within 1its jurisdicetion.

(b) Memorandum of Aqreement

Epecial attention ﬁhﬂula be paid to language relating to
federal facilitiesa authority in the MOM, particularly wherse an
existing KPDES State is revising its pregram. .Tn be acceptable
for federal facilities authority, the MOA cannot restrict State
authority with regard to regulation of, or enforcement against,
federal facilities. Eince prior to the 1977 Amendments, States
were not authorized the regulate federal facilities, many MHOAs
for States approved before 1977 ﬁpucifically prohibit State
regulation of such scurces under the NPDES program. Where the

MOA limits the State’s authority cver federal facilities, it

*/ The 1977 CWA acendments require approved NPDES States to
seek federal facilivies authority. See Memorandum cn the
Transfer of Autheority Over Federal Facllites to NPDES Statas;
(How. 28, 1378), contained inm Volume II.
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must "be modliflad at the time the Ffederal Ffacilleiag authoricy
request is approved. PAmeong other provisicns, the NOA should
note that EPA reserves the right to enter and inspect federal

facilities.

(4) OGeneral Permit Authority

Unlike pretreatment and federal facilities auﬁhg;ity.
general permit authcrity is an cpticnal program and need not be
contained in an NFDES submission. However, if Stateas choose to
issue such permits, EPA regquires a program description and MOA
modification to be included in all submissicns requesting

general permit authority.

(a) Program Description

The State must generally describe huu-it intends to administer
its general permit program, including under what circumstances
general permits are to be issued. It is important for the
State to clearly set out its general permit strategy so that
reviewers can determine whether it . is consistent with the CWA.

This includes specifying the classes of dischargers the State
intends to permit (a list of general perﬁitn the State plans to
dtu.lnp.will be invaluable to EFA perscnnel reviewing the
program application), along with any restrictions cn general
permit coverage (such as discharger size or industry category)

the State is imposing on itself.
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The State must dttuil the procedures it will utilize to
ascertain which dischargers are covered undnr.a given general
permit, as well as providing the 2pproximate nunber of dischargers
it intends to include undear each permit, 1f known. Prn:-durt;
for notifying dischargers of their eligibility for coverage

under & general permit should alse be indicaced.

Furthermocre, the document mist discuss the public parti-
cipation prn:ndurrl for q:nt:nl ptrmit issuance (these are
g’ R T e s .
regquired by 40 CFR Part 12‘1 For example, the State must
indicate whether it will provide public notice when a discharger,
already regulated under an individual NFDES permit, requests
coverage under a general permit and séeks to have its individual

permit revoked.

The qnni:lllplrnit program description should indicate
staffing or rescurce isplications of program approval. For
‘example, general permits may free up some NPDES staffing and

rescurces which may be redirected toward other areas of the

program.

(b) Memorandum of Agreement

The MOA must detall the 1nt-rre1hti¢n:ﬁip between EFA
and the State. Specifically: the document must address EPA

review and comment/objectlion procedures for State general
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permits since they are different from TPA review of individual

WPDES permits.*

In the case of an NFDES State secking to me&ify its program
by adding general permit authority, the existing MOA must be
revised if it contains language limiting its applicability to
individual permits, or lacks a discuasion on EFA review and

comment/objection of State general permits.

*/ General permits muit be revieved by the Director of the
Uffice of Water Enforcement and Fermits, EPA Headquartecs,
before they may be issuved bv the State agency (see, 40 CFR

i

123.43(b), 123.44(a){2), and 123.45{4i)).
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