
UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

BEFORE THE ADMINISTRATOR 

I n  t h e  M a t t e r  o f  1 
1 

Babco Chemica l  Company, ) D o c k e t  No. I. F. & R.-04-8705-C 
1 

Responden t  1 

F e d e r a l  I n s e c t i c i d e ,  F u n g i c i d e  and  R o d e n t i c i d e  A c t  - R u l e s  o f  
P r a c t i c e  - D e f a u l t  - D e t e r m i n a t i o n  o f  P e n a l t y  

A b s e n t  e x c e p t i o n a l  c i r c u m s t a n c e s ,  n o t  shown h e r e ,  t h e  f u l l  
amount o f  t h e  p e n a l t y  p r o p o s e d  i n  t h e  c o m p l a i n t  w i l l  b e  a s s e s s e d  
upon  R e s p o n d e n t ' s  d e f a u l t .  

Appearance  f o r  C o m p l a i n a n t :  Edwin  Schwar t z ,  Esq. 
A s s i s t a n t  R e g i o n a l  Counse l  
U.S. EPA, R e g i o n  I V  
A t 1  a n t a ,  G e o r g i a  

No appea rance  f o r  Responden t  

DEFAULT ORDER 

T h i s  i s  a  p r o c e e d i n g  u n d e r  § 1 4 ( a )  o f  t h e  F e d e r a l  I n s e c t i c i d e ,  

F u n g i c i d e  and R o d e n t i c i d e  A c t  (F IFRA) ,  7  U . S . C .  § 136  e t  seq., 

i n s t i t u t e d  by a  c o m p l a i n t  f i l e d  by t h e  D i r e c t o r ,  A i r ,  P e s t i c i d e s ,  

a n d  T o x i c s  Management D i v i s i o n ,  R e g i o n  I V ,  U.S. EPA, d a t e d  

Sep tember  30, 1987, w h i c h  was s e r v e d  by hand  d e l i v e r y  t o  Responden t  

o n  F e b r u a r y  9, 1988.  Responden t  f i l e d  an  answer,  d a t e d  F e b r u a r y  29,  

1988. The m a t t e r  was r e f e r r e d  t o  t h e  u n d e r s i g n e d  by O r d e r ,  d a t e d  
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M a r c h  21,  1988. A p r e h e a r i n g  l e t t e r  was i s s u e d  on  May 4, 1988,  

r e q u i r i n g  t h e  p a r t i e s  t o  s u b m i t  c e r t a i n  i n f o r m a t i o n  by J u l y  8, 1988.  

On J u l y  1 3  and a g a i n  on Sep tember  9, 1988, I g r a n t e d  e x t e n s i o n s  

o f  t i m e  t o  f i l e  p r e h e a r i n g  exchange  i n f o r m a t i o n .  The p r e h e a r i n g  

exchange  was r e i c h e d u l  e d  f o r  O c t o b e r  10,  1988. C o m p l a i n a n t  t i m e l y  

f i l e d  i t s  p r e h e a r i n g  i n f o r m a t i o n  on  O c t o b e r  11, 1988 ( O c t o b e r  1 0  was 

a  F e d e r a l  h o l i d a y ) .  Responden t  has  f a i l e d  t o  f u r n i s h  t h e  i n f o r m a t i o n  

r e q u i r e d  by my l e t t e r ,  d a t e d  May 4, 1988,  o r  t o  make any r e s p o n s e  t o  

t h e  l e t t e r .  T h i s  f a i l u r e  c o n s t i t u t e s  a  d e f a u l t  w i t h i n  t h e  mean ing  

o f  t h e  R u l e s  o f  P r a c t i c e  ( 4 0  CFR § 2 2 . 1 7 ( a ) )  and an a d m i s s i o n  o f  

t h e  f a c t s  a l l e g e d  i n  t h e  c o m p l a i n t .  

Based  on  t h e  a1 l e g a t i o n s  i n  t h e  c o m p l a i n t  and t h e  e x h i b i t s  

s u b m i t t e d  i n  C o m p l a i n a n t ' s  p r e h e a r i n g  exchange,  I make t h e  f o l l  ow ing :  

FINDINGS OF FACT 

1. Responden t ,  Babco Chemica l  Company ( B a b c o ) ,  i s  a  c o r p o r a t i o n  

w h i c h  on F e b r u a r y  7, 1986, h a d  a  p l a c e  o f  b u s i n e s s  a t  2045 

G i l m o r e  S t r e e t ,  J a c k s o n v i l l e ,  F l o r i d a .  Babco i s  a  p e r s o n  a s  

d e f i n e d  i n  5 2 ( e )  o f  FIFRA ( 7  U .S .C .  5 1 3 6 ( s ) ) .  

2. On F e b r u a r y  7, 1986,  Babco h e l d  f o r  s a l e  o r  d i s t r i b u t i o n  a t  

t h e  m e n t i o n e d  a d d r e s s  t h e  p r o d u c t  "Babco Bug Chek C o n c e n t r a t e . "  

T h i s  p r o d u c t  i s  a  r e g i s t e r e d  p e s t i c i d e  (EPA R e g i s t r a t i o n  No. 

1 0 7 3 6 - 3 ) .  

3 .  The l a b e l  on  "Babco Bug Chek C o n c e n t r a t e "  i n d i c a t e d  t h a t  t h e  

p r o d u c t  was f o r  " d o - i t - y o u r s e l f  p e s t  c o n t r o l . "  The l a b e l  a l s o  



3 

i n d i c a t e d  a  s i x  p e r c e n t  c o n c e n t r a t i o n  of "0 -Die thy l  0 - ( 2 -  

i s o p r o p y l - 4  M e t h y l - 6 - P y r i m i d i n y l )  P h o s p h o r o t h i o a t e ,  t h e  

chemica l  name f o r  Diaz i  non. 

4.  In l e t t e r s ,  d a t e d  December 1 9 ,  1980 ,  and J a n u a r y  1 6 ,  1985,  

Babco was in fo rmed  by t h e  R e g i s t r a t i o n  D i v i s i o n ,  E P A  Head- 

q u a r t e r s ,  t h a t  e x t e n s i v e  r e v i s i o n s  were n e c e s s a r y  i n  t h e  

l a b e l i n g  f o r  Bug Chek C o n c e n t r a t e .  Babco was in fo rmed  t h a t  

t h e  c o n c e n t r a t i o n  o f  Diaz inon was t o o  h igh  f o r  i n d o o r  home- 

owner use  and t h a t  i f  t h e  " d o - i t - y o u r s e l f "  l a b e l i n g  were  t o  

be r e t a i n e d ,  t h e  Diaz inon  c o n c e n t r a t i o n  must be r e d u c e d  t o  

0 .5%.  I f  t h e  D i a z i n o n  c o n c e n t r a t i o n  remained a t  s i x  p e r c e n t ,  

t h e  l a b e l i n g  must  i n d i c a t e  " ( f l o r  P C 0  use  o n l y "  o r  s i m i l a r  

l a n g u a g e .  Babco was f u r t h e r  informed t h a t ,  among o t h e r  t h i n g s ,  

a  " S t a t e m e n t  Of P r a c t i c a l  T r e a t m e n t , "  p r e s c r i b e d  p r e c a u t i o n a r y  

s t a t e m e n t s ,  e . g . ,  "Keep O u t  Of Reach Of C h i l d r e n "  and " ( i ) t  i s  

a  v i o l a t i o n  of F e d e r a l  law t o  u s e  t h i s  p r o d u c t  i n  a  manner 

i n c o n s i s t e n t  w i t h  i t s  l a b e l i n g , "  and r e v i s e d  s t o r a g e  and 

d i s p o s a l  r e q u i r e m e n t s  m u s t  be  added t o  t h e  l a b e l ,  In t h e  

r e f e r e n c e d  l e t t e r  of  December 1 9 ,  1980,  Babco was f u r t h e r  

r e q u e s t e d  t o  d e l e t e  t h e  c l a i m  " g u a r a n t e e d  t o  k i l l "  u n l e s s  

t h e  "money back g u a r a n t e e "  was r e t u r n e d  t o  t h e  l a b e l .  A 

c o n t a i n e r  o f  "Babco Bug Chek C o n c e n t r a t e "  c o l l e c t e d  a t  t h e  

t i m e  of an i n s p e c t i o n  of  Babco ' s  p remises  on Februa ry  7 ,  

1986,  d e m o n s t r a t e s  t h a t  t h e  p r e s c r i b e d  changes  t o  t h e  l a b e l i n g  

had n o t  been made. Answering t h e  c o m p l a i n t ,  Mr. P e t e r  Yang, 



P r e s i d e n t  o f  Babco,  a l l e g e d  t h a t  t h e  company h a d  b e e n  

p u r c h a s e d  i n  1 9 8 5  a n d  t h a t  no  i n f o r m a t i o n  r e g a r d i n g  t h e  

r e f e r e n c e d  EPA l e t t e r s  was a v a i l a b l e .  

5 .  L a b e l i n g  on  "Babco  Bug Chek C o n c e n t r a t e "  c o n t a i n e d  t h e  

f o l l o w i n g :  

"ACTIVE INGREDIENTS BY WEIGHT 
*2,2 D i c h l o r o v i  n y l  D i m e t h y l  
P h o s p h a t e  0.46% 
R e l a t e d  Compounds 0.04% 
* *O,O-D ie thy l  0 - ( 2 - i  s o p r o p y l - 4  M e t h y l  
6  P y r i m i d i n y l )  P h o s p h o r o t h i o a t e  6.00% 
A r o m a t i c  P e t r o l e u m  D e r i v a t i v e  
S o l  v e n t s  85.29% 

P e t r o l e u m  H y d r o c a r b o n s  1 .68% 

*DDVP * * D i a z i  non  

A n a l y s i s  o f  a  samp le  f r o m  t h e  c o n t a i n e r  r e f e r r e d  t o  i n  

f i n d i n g  4  r e f l e c t s  t h a t  t h e  p r o d u c t  c o n t a i n s  0.38% DDVP a n d  

5 .7% D i a z i n o n .  

6 .  L a b e l i n g  o n  t h e  p e s t i c i d e  r e f e r r e d  t o  i n  t h e  p r e c e d i n g  f i n d i n g  

c o n t a i n e d  t h e  p h r a s e  " w a t e r  b a s e d  l e a v e s  no s t a i n s . "  T h i s  

c l a i m  h a d  n o t  b e e n  a c c e p t e d  i n  c o n n e c t i o n  w i t h  t h e  p r o d u c t ' s  

r e g i s t r a t i o n .  

7.  On F e b r u a r y  7, 1986 ,  Babco h e l d  f o r  s a l e  o r  d i s t r i b u t i o n  t h e  

p r o d u c t  "Babco Bug Chek Ready-To-Use."  T h i s  p r o d u c t  i s  a  

r e g i  s t e r e d  p e s t i c i d e  (EPA R e g i s t r a t i o n  No. 1 0 7 3 6 - 5 ) .  

8. L a b e l i n g  on  t h e  p e s t i c i d e  r e f e r r e d  t o  i n  f i n d i n g  7  i n d i c a t e s  

t h a t  a c t i v e  i n g r e d i e n t s  c o m p r i s e  2.075% o f  t h e  p r o d u c t ,  
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i n c l u d i n g  .50% c h l o r p y r i f u s ,  0.05% p y r e t h r i n s  and 0.125% 

p i p e r o n y l  b u t o x i d e .  A n a l y s e s  o f  samp les  o f  t h i s  p r o d u c t  

show t h a t  c o n c e n t r a t i o n s  o f  t h e  m e n t i o n e d  i n g r e d i e n t s  were  

60% o r  l e s s  o f  t h e  c o n c e n t r a t i o n s  i n d i c a t e d  on t h e  l a b e l .  

9. On a n d  p r i o r  t o  F e b r u a r y  7, 1986, Babco was r e p a c k a g i n g  

t h e  p e s t i c i d e  "Babco  Bug Chek Ready-To-Use" a t  i t s  e s t a b -  

l i s h m e n t  a t  2045 G i l m o r e  S t r e e t ,  J a c k s o n v i l l e ,  F l o r i d a .  

R e p a c k a g i n g  a  p e s t i c i d e  c o n s t i t u t e s  t h e  p r o d u c t i o n  o f  a  

p e s t i c i d e  i n  a c c o r d a n c e  w i t h  5 2 ( w )  o f  FIFRA. The m e n t i o n e d  

e s t a b l i s h m e n t  was n o t  r e g i s t e r e d  w i t h  EPA u n t i l  a f t e r  

F e b r u a r y  7, 1986. 

10 .  S t o r a g e  and  d i s p o s a l  s t a t e m e n t s  on l a b e l s  f o r  "Babco Bug Chek 

Ready-To-Use"  h a d  n o t  been u p d a t e d  as  r e q u i r e d  by PR N o t i c e s  

83 -3  a n d  84-1 ,  d a t e d  March 29, 1983 and  F e b r u a r y  17,  1984,  

r e s p e c t i v e l y .  The r e q u i r e m e n t s  o f  t h e s e  n o t i c e s  were  e f f e c -  

t i v e  f o r  p r o d u c t s  r e l e a s e d  f o r  s h i p m e n t  on  o r  a f t e r  

December 31,  1984 .  

11. The l a b e l  on "Babco  Bug Chek Ready-To-Use" b o r e  t h e  s t a t e m e n t  

"EPA E s t .  35236-FL.  T h i s ,  however ,  i s  t h e  e s t a b l  i s h m e n t  

r e g i  s t r a t i o n  number o f  B a b c o ' s  s u p p l  i e r ,  Chemica l  S p e c i a l  t i e s  

Company, J a c k s o n v i l l e ,  F l o r i d a .  
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C O N C L U S I O N S  

1. B a b c o ' s  a c t i o n  i n  h o l d i n g  f o r  s a l e  o r  d i s t r i b u t i o n  o n  

F e b r u a r y  7, 1986, t h e  p e s t i c i d e s  "Babco Bug Chek C o n c e n t r a t e "  

and  "Babco Bug Chek Ready-To-Use"  w i t h o u t  mak ing  l a b e l  

r e v i s i o n s  r e q u i r e d  by EPA l e t t e r s ,  d a t e d  December 19,  1980  

a n d  J a n u a r y  16,  1985 ,  and  PR N o t i c e s  83 -3  and 84-1 ,  d a t e d  

March  29, 1983 a n d  F e b r u a r y  17, 1984, r e s p e c t i v e l y ,  c o n -  

s t i t u t e  t h e  h o l d i n g  f o r  s a l e  o r  d i s t r i b u t i o n  o f  p e s t i c i d e s  

w h i c h  a r e  m i s b r a n d e d  as  d e f i n e d  i n  5 2 ( q ) ( l ) ( F )  and  ( G )  o f  

t h e  A c t  ( 7  U . S . C .  § 1 3 6 ( q ) )  i n  t h a t  t h e  l a b e l s  d i d  n o t  c o n t a i n  

d i r e c t i o n s  f o r  u s e  and  p r e c a u t i o n a r y  s t a t e m e n t s  a d e q u a t e  t o  

p r o t e c t  h e a l t h  a n d  t h e  e n v i r o n m e n t .  I n  a c c o r d a n c e  w i t h  § 1 2  

( a ) ( l ) ( E )  o f  t h e  A c t  ( 7  U . S . C .  § 1 3 6 j ( a ) ( l ) ( E ) ) ,  i t  i s  u n l a w -  

f u l  t o ,  i n t e r  a l i a ,  h o l d ,  o f f e r  f o r  s a l e  o r  d i s t r i b u t e  a  

p e s t i c i d e  w h i c h  i s  m i s b r a n d e d .  

2. O n  F e b r u a r y  7, 1986,  Babco Bug Chek C o n c e n t r a t e "  and  "Babco 

Bug Chek Ready-To-Use"  w e r e  a d u l t e r a t e d  as  d e f i n e d  i n  § 2 ( c )  

o f  t h e  A c t  ( 7  U.S.C. § 1 3 6 ( c ) ) ,  because  t h e  c o n c e n t r a t i o n s  

o f  a c t i v e  i n g r e d i e n t s  we re  l e s s  t h a n  t h e  c o n c e n t r a t i o n s  s t a t e d  

on  t h e  l a b e l s .  B a b c o ' s  a c t i o n  i n  h o l d i n g  f o r  s a l e  o r  d i s t r i -  

b u t i o n  p e s t i c i d e s  w h i c h  a r e  a d u l t e r a t e d  i s  u n l a w f u l  (F IFRA 

5 1 2 ( a ) ( l ) ( E ) ,  7 U.S.C. 5 1 3 6 j ( a ) ( l ) ( E ) ) .  

3.  B a b c o ' s  a c t i o n  i n  r e p a c k a g i n g  "Babco Bug Chek Ready-To-Use" 

makes Babco a p e s t i c i d e  p r o d u c e r  as  d e f i n e d  i n  § 2 ( w )  o f  t h e  
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A c t  ( 7  U.S.C. § 1 3 6 ( w ) )  a n d  o n  F e b r u a r y  7, 1986, t h e  

e s t a b l i s h m e n t  a t  2045 G i l m o r e  S t r e e t  where t h e  r e p a c k a g i n g  

was a c c o m p l i s h e d  was n o t  r e g i s t e r e d  w i t h  EPA as r e q u i r e d  

by § 7 ( a )  o f  t h e  A c t  ( 7  U.S.C. § 1 3 6 ( e ) ) .  

4. On F e b r u a r y  7, 1986,  t h e  l a b e l  f o r  "Babco Bug Chek 

Ready-To-Use" c o n t a i n e d  t h e  e s t a b l i s h m e n t  r e g i s t r a t i o n  

number o f  B a b c o ' s  s u p p l  i e r ,  C h e m i c a l  S p e c i a l t i e s  Company, 

J a c k s o n v i  1  l e y  F l o r i d a .  A c c o r d i n g l y ,  t h e  l a b e l  c o n t a i n e d  a  

s t a t e m e n t  w h i c h  i s  f a l s e  o r  m i s l e a d i n g  ( I  2 ( q ) ( l ) ( A )  o f  t h e  

A c t )  and t h u s  t h e  m e n t i o n e d  p e s t i c i d e  was a l s o  m i s b r a n d e d  

f o r  t h a t  r e a s o n .  

5. F o r  t h e  v i o l a t i o n s  o f  FIFRA h e r e i n  f ound ,  Babco i s  l i a b l e  

f o r  a  p e n a l t y  o f  $860.00 i n  a c c o r d a n c e  w i t h  § 1 4 ( a ) ( l )  o f  

t h e  A c t  ( 7  U . S . C .  S 136  l ( a ) ( l ) ) .  

D I S C U S S I O N  

The R u l e s  o f  P r a c t i c e  ( 4 0  CFR § 2 2 . 1 7 ( a ) )  p r o v i d e  t h a t  a  

d e f a u l t  i s  an  a d m i s s i o n  o f  a l l  f a c t s  a l l e g e d  i n  t h e  c o m p l a i n t  a n d  

f o r  t h e  assessment  o f  t h e  p e n a l t y  p r o p o s e d  i n  t h e  c o m p l a i n t  w i t h -  

o u t  f u r t h e r  p r o c e e d i n g s .  N e v e r t h e l e s s ,  i t  i s  w o r t h y  o f  n o t e  t h a t  

t h e  EPA o r d e r  t h a t  Babco l o w e r  t h e  D i a z i n o n  c o n t e n t  o f  Babco Bug 

Chek C o n c e n t r a t e  o r  change  t h e  l a b e l  t o  p r o v i d e  " f o r  PC0 u s e  o n l y "  

o r  s i m i l a r  l a n g u a g e  a p p e a r s  t o  b e  an  a t t e m p t  t o  change t h e  

c l a s s i f i c a t i o n  o f  t h e  p e s t i c i d e  t o  r e s t r i c t e d  use  w i t h o u t  f o l l o w i n g  
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p r o c e d u r e s  s p e c i f i e d  by  § 3 ( d ) ( 2 )  o f  t h e  ~ c t . l /  E q u a l l y  d u b i o u s  

i s  t h e  a s s e r t i o n  ( C o u n t  I 1  o f  t h e  c o m p l a i n t )  t h a t  B a b c o ' s  f a i l u r e  

t o  d e l e t e  t h e  c l a i m  " g u a r a n t e e d  t o  k i l l "  f r o m  t h e  l a b e l  o f  Babco 

Bug Chek C o n c e n t r a t e ,  u n l e s s  a  "money back g u a r a n t e e "  was r e s t o r e d  

t o  t h e  l a b e l ,  i s  a  v i o l a t i o n  o f  § 1 2 ( a ) ( l ) ( B )  o f  t h e  A c t ,  w h i c h  

p r o h i b i t s  c l a i m s  as p a r t  o f  t h e  d i s t r i b u t i o n  o r  s a l e  o f  a  p e s t i -  

c i d e  w h i c h  s u b s t a n t i a l l y  d i f f e r  f r o m  t h o s e  made i n  c o n n e c t i o n  w i t h  

i t s  r e g i s t r a t i o n .  Babco  Bug Chek C o n c e n t r a t e  was r e g i s t e r e d  i n  

1973  and  a  f a i l u r e  t o  make l a b e l  changes  o r d e r e d  by EPA i s  seem- 

i n g l y  more p r o p e r l y  r e g a r d e d  as  m i  s b r a n d i  ng.E/ C o m p l a i n a n t  has  

n o t ,  however ,  p r o p o s e d  a  s e p a r a t e  p e n a l t y  f o r  C o u n t  I 1  and  t h u s  

i t  i s  u n n e c e s s a r y  t o  d e c i d e  t h i s  

The p e n a l t y  p r o p o s e d  i n  t h e  c o m p l a i n t  was $860.00,  c o n s i s t i n g  

o f  $280.00 f o r  t h e  m i s b r a n d i n g  o f  Babco Bug Chek C o n c e n t r a t e  

c h a r g e d  i n  C o u n t  I, $280.00 f o r  t h e  a d u l t e r a t i o n  o f  Babco Bug Chek 

Ready-To-Use c h a r g e d  i n  Coun t  111, $180.00 f o r  t h e  f a i l u r e  t o  

r e g i s t e r  t h e  p e s t i c i d e  p r o d u c i n g  e s t a b l i s h m e n t  as  c h a r g e d  i n  Coun t  

I V  and  $120.00 f o r  t h e  m i s b r a n d i n g  o f  Babco Bug Chek Ready-To-Use 

1/ The c i t e d  s e c t i o n  r e q u i r e s  n o t i c e  t o  t h e  r e g i s t r a n t  and  
p u b l i c a t i o n  i n  t h e  F e d e r a l  R e g i s t e r .  The r e g i s t r a n t  t h e n  has a n  
o p p o r t u n i t y  t o  r e q u e s t  a  h e a r i n g  i n  a c c o r d a n c e  w i t h  § 6 ( b )  o f  t h e  
A c t  t o  c o n t e s t  t h e  r e c l a s s i f i c a t i o n .  

2 /  Any c o n t e n t i o n  t h a t  r e g i s t r a t i o n  i s  a  c o n t i n u o u s  p r o c e s s  
i s  c o n s i d e r e d  t o  be  u n t e n a b l e .  

3 /  C o u n t  I 1  o f  t h e  c o m p l a i n t  a l l e g e s  t h a t  t h e  p h r a s e  " w a t e r  
based- leaves  no  s t a i n s "  was n o t  a c c e p t e d  i n  c o n n e c t i o n  w i t h  t h e  
p r o d u c t ' s  r e g i s t r a t i o n .  It i s  n o t  c l e a r  t h a t  t h i s  c l a i m  d i f f e r s  
s u b s t a n t i a l l y  f r o m  c l a i m s  made a t  t h e  t i m e  Babco Bug Chek C o n c e n t r a t e  
was r e g i  s t e r e d .  



a s  c h a r g e d  i n  C o u n t  I V .  These p e n a l t y  amounts  we re  d e t e r m i n e d  i n  

a c c o r d a n c e  w i t h  t h e  G u i d e l i n e s  F o r  The Assessment  o f  C i v i l  P e n a l -  

t i e s  Under  FIFRA ( 3 9  FR 27711, J u l y  31, 19741, based  o n  Babco 

b e i n g  i n  S a l e s  C a t e g o r y  I, s a l e s  o f  $100,000 o r  less.? /  T h i s  

i s  c o n s i d e r e d  t o  c o m p l y  w i t h  t h e  " s i z e  o f  t h e  b u s i n e s s  o f  t h e  

p e r s o n  cha rged , "  t h e  f i r s t  f a c t o r  w h i c h  t h e  s t a t u t e  (F IFRA 5 

1 4 ( a ) ( 4 ) )  r e q u i r e s  b e  c o n s i d e r e d  i n  d e t e r m i n i n g  t h e  amount  o f  

t h e  p e n a l t y .  See g u i d e l i n e s ,  S e c t i o n  I ( C ) ( l ) ( b ) .  The second  

s t a t u t o r y  f a c t o r  t o  b e  c o n s i d e r e d  i s  " t h e  e f f e c t  o f  t h e  [ p r o p o s e d  

p e n a l t y ]  on  t h e  p e r s o n ' s  a b i l i t y  t o  c o n t i n u e  i n  b u s i n e s s . "  The 

g u i d e l i n e s  assume t h a t  t h e  p r o p o s e d  p e n a l t y  w i l l  n o t  e f f e c t  t h e  

a b i l i t y  o f  t h e  p e r s o n  c h a r g e d  t o  c o n t i n u e  i n  b u s i n e s s  ( S e c t i o n  

I ( C ) ( l ) ( c ) ) .  I t  i s  n o t e d ,  however ,  t h a t  i n  an a f f i d a v i t ,  d a t e d  

F e b r u a r y  9,  1988,  M r .  Yang s t a t e d  t h a t  Babco was i n  t h e  p r o c e s s  

o f  mov ing  a n d  was n o t  p r e s e n t l y  m a n u f a c t u r i n g  p e s t i c i d e s .  T h e r e  

i s  no e v i d e n c e  t h a t  Babco  has resumed p e s t i c i d e  p r o d u c t i o n . ? /  

B a b c o ' s  d e f a u l t ,  howeve r ,  c o n s t i t u t e s  an a d m i s s i o n  o f  a1 1  f a c t s  

a l l e g e d  i n  t h e  c o m p l a i n t  and i t  i s  d e t e r m i n e d  t h a t  Babco was and  

i s  a  p e s t i c i d e  p r o d u c e r .  Under  t h e s e  c i r c u m s t a n c e s ,  no  f u r t h e r  

4 1  The E s t a b l i s h m e n t  I n s p e c t i o n  R e p o r t ,  d a t e d  F e b r u a r y  17,  
1986,-quotes B a b c o ' s  P r e s i d e n t ,  M r .  P e t e r  Yang, as  s t a t i n g  Babco 
had  g r o s s  a n n u a l  s a l  e s  o f  a p p r o x i m a t e l y  $80,000. 

5 /  If Babco h a s  gone o u t  o f  b u s i n e s s ,  t h i s  c o u l d  c o n s t i t u t e  a  
"specTa1 c i  r c u m s t a n c e "  w i t h i n  t h e  mean ing  o f  t h e  p e n a l t y  g u i d e 1  i nes 
w h i c h ,  a b s e n t  a  d e f a u l t ,  w o u l d  w a r r a n t  a  s u b s t a n t i a l  r e d u c t i o n  i n  t h e  
p r o p o s e d  p e n a l t y  . See Custom Chemica l  & A g r i c u l  t u r a l  C o n s u l t i n g ,  
I n c .  and  D a v i d  H. F u l s t o n e ,  11, FIFRA Appea l  No. 86 -3  (CJO, March  6 ,  
1 9 8 9 ) .  



d i s c u s s i o n  o f  t h e  e f f e c t  o f  t h e  p r o p o s e d  p e n a l t y  on  B a b c o ' s  

a b i l i t y  t o  r e m a i n  i n  b u s i n e s s  i s  w a r r a n t e d .  

The f i n a l  f a c t o r  w h i c h  t h e  s t a t u t e  r e q u i r e s  be c o n s i d e r e d  i s  

t h e  " g r a v i t y  o f  t h e  v i o l a t i o n . "  T h i s  i s  u s u a l l y  c o n s i d e r e d  f r o m  

t w o  as 'pec ts :  g r a v i t y  o f  t h e  ha rm  a n d  g r a v i t y  o f  t h e   misconduct.^/ 

The p r o p o s e d  p e n a l t y  amounts  f o l l o w  t h e  s c h e d u l e  i n  t h e  g u i d e l i n e s ,  

t h a t  i s  $280.00 f o r  t h e  m i s b r a n d i n g  ( a d v e r s e  e f f e c t s  unknown)  

a l l e g e d  i n  Coun t  I, $280.00 f o r  t h e  a d u l t e r a t i o n  ( a c t i v e  i n g r e d i -  

e n t s  60% o r  l e s s  o f  t h o s e  shown o n  t h e  l a b e l ,  r e s u l t i n g  i n  a  

p r o d u c t  w h i c h  i s  p a r t i a l l y  i n e f f i c a c i o u s )  a l l e g e d  i n  C o u n t  I 1  I, 

$180.00 f o r  t h e  f a i l u r e  t o  r e g i s t e r  t h e  p r o d u c e r  e s t a b l i s h m e n t  

as  a l l e g e d  i n  Coun t  I V  and  $120.00 f o r  t h e  m i s b r a n d i n g  ( a d v e r s e  

e f f e c t s  n o t  p r o b a b l e )  a l l e g e d  i n  C o u n t  V .  These amounts p r i m a  

f a c i e  a d e q u a t e l y  c o n s i d e r  t h e  p o t e n t i a l  ha rm t o  human h e a l t h  a n d  

t h e  e n v i r o n m e n t  f r o m  t h e  v i o l a t i o n s  f o u n d ,  

T u r n i n g  t o  t h e  g r a v i t y  o f  t h e  m i s c o n d u c t ,  i t  i s  n o t e d  t h a t  

Babco  c l a i m s  t o  have no  k n o w l e d g e  o f  t h e  EPA l e t t e r s ,  d a t e d  

December 19, 1980  a n d  J a n u a r y  16 ,  1985 ,  and  P R  N o t i c e s  83 -3  and  

8 4 - 1  upon  w h i c h  t h e  m i s b r a n d i n g  a l l e g e d  i n  Coun ts  I and V o f  t h e  

c o m p l a i n t  a r e  based. M r .  Yang a p p a r e n t l y  p u r c h a s e d  Babco i n  1985 ,  

and  h i s  c l a i m s  as t o  l a c k  o f  k n o w l e d g e  a r e  a c c e p t e d  as a c c u r a t e .  

6 /  H i g h  P l a i n s  C o o p e r a t i v e ,  I n c . ,  D o c k e t  No. I .F .& R . - V I I I -  
198C T I n i t i a l  D e c i s i o n ,  June  29, 19871,  p r e s e n t l y  on a p p e a l .  
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Lack  o f  know ledge  does  n o t ,  o f  c o u r s e ,  excuse  f a i l u r e  t o  c o m p l y  

w i t h  a p p l i c a b l e  l a w s  and  r e g u l a t i o n s .  Mo reove r ,  t h e  $120.00 

p e n a l t y  p r o p o s e d  f o r  C o u n t  I V ,  f a i l u r e  t o  r e g i s t e r  p r o d u c e r  

e s t a b l i s h m e n t ,  t a k e s  i n t o  a c c o u n t  l a c k  o f  know ledge  o f  t h e  

r e q u i r e m e n t  and  no s e p a r a t e  p e n a l t y  has  been p r o p o s e d  f o r  t h e  

m i n o r  a d u l t e r a t i o n  a1 l e g e d  i n  C o u n t  11. Under  t h e s e  c i r c u m s t a n c e s ,  

i t  i s  c o n c l u d e d  t h a t  t h e  p e n a l t i e s  as p r o p o s e d  a d e q u a t e l y  c o n s i d e r  

t h e  g r a v i t y  o f  B a b c o ' s  m i s c o n d u c t .  

The f u l l  amount o f  t h e  p e n a l t y  a s  p r o p o s e d  ($860 .00 )  i s  

d e t e r m i n e d  t o  b e  a p p r o p r i a t e  and w i l l  b e  assessed  a g a i n s t  Babco 

C h e m i c a l  Company. 

O R D E R  

Respondent ,  Babco Chemica l  Company, h a v i n g  v i o l a t e d  t h e  

F e d e r a l  I n s e c t i c i d e ,  F u n g i c i d e  and  R o d e n t i c i d e  A c t  as  c h a r g e d  i n  

t h e  c o m p l a i n t ,  a p e n a l t y  o f  $860.00 i s  assessed  a g a i n s t  i t  i n  

a c c o r d a n c e  w i t h  5 1 4 ( a ) ( l l  o f  t h e  A c t  ( 7  U.S.C. § 136 1 ) .  Payment 

o f  t h e  f u l l  amount o f  t h e  p e n a l t y  s h a l l  b e  made by s u b m i t t i n g  a  

c a s h i e r ' s  o r  c e r t i f i e d  check  p a y a b l e  t o  t h e  T r e a s u r e r  o f  t h e  
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U n i t e d  S t a t e s  w i t h i n  60  days o f  r e c e i p t  o f  t h i s  o r d e r 1 1  t o  t h e  

f o l l  o w i n g  add ress :  

R e g i o n a l  H e a r i n g  C l e r k  
U.S. EPA, R e g i o n  I V  
P .O. Box 100142 
A t l a n t a ,  G e o r g i a  30384 

D a t e d  t h i s  1 6  day o f  May 1989. 

~ d m i n i s t r a t i v e  Law Judge 

7 /  I n  a c c o r d a n c e  w i t h  R u l e  2 2 . 1 7 ( b )  ( 4 0  CFR P a r t  221, t h i s  
d e f a u ~ t  o r d e r  c o n s t i t u t e s  an i n i t i a l  d e c i s i o n ,  w h i c h  u n l e s s  
a p p e a l e d  i n  a c c o r d a n c e  w i t h  R u l e  22.30 o r  u n l e s s  t h e  A d m i n i s t r a t o r  
e l e c t s  sua s p o n t e  t o  r e v i e w  t h e  same as t h e r e i n  p r o v i d e d  w i l l  
become fhe -order o f  t h e  A d m i n i s t r a t o r  i n  a c c o r d a n c e  w i t h  
R u l e  22 .27 (c ) .  


