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"\RL E. HECK, JR., DIRECTOR, 1 PROCEEDINGS TO ASSESS CIVIL 
WESTERFELT PROPERTIES, INC., I PENALTY PURSUANT TO 

CWA $309 (g) , 33 U.S.C. 1319 (g) 
RESPONDENT 1 

INTERLOCUTORY ORDER GRANTING COMPLAINANT'S MOTION 

FOR PARTIAL ACCELERATED DECISION 

Comes now U.S. Environmental protection Agency, Region VI (hereinafter 

"EPA" or "Complainant") and files, with supporting memorandum and affidavits, 

Motion for Partial Accelerated Decision, pursuant to 40 C.F.R. 22.20 l/, - 
\ 

praying for a determination that Respondent Carl E. Heck, Jr., Director of 

Westerfelt Properties, Inc. (hereinafter "Heck" or "Respondent") has viplated 

Section 301of the Clean Water Act (hereinafter "CWA" or "the ~ct"), 33 u.S.C. 

1311, and that EPA has jurisdiction to assess penalties for such violation 

pursuant to 309(g) of the CWA, 33 U.S.C. 1319(g). 

Respondent has timely filed its Memorandum in Opposition to said Motion 

accompanied by Respondent's and four other affidavits, which was received 

by the undersigned on March 13, 1989. 

By Complaint filed on August 18, 1988, Complainant, the Director of 

Environmental Services Division of EPA, Reg ion VI , by authority delegated to 

1/ Said Section further provides ($22.20 (b) (2) ) that if an accelerated - 
decision is rendered on less than all issues . . . in the proceeding, an 

a interlocutory order shall reflect such determination and specify the facts 
which appear substantially uncontroverted and the remaining issues upon which 
the hearing will proceed. 



him by t h e  Admin is t ra to r  o f  t h e  EPA and t h e  Regional  A d m i n i s t r a t o r ,  EPA Region 

V I ,  c h a r g e s  t h a t  Respondent, o r  t h o s e  a c t i n g  f o r  and on h i s  b e h a l f ,  us ing  

machinery,  d i s c h a r g e d  f i l l  m a t e r i a l ,  c o n s i s t i n g  of e a r t h  m a t e r i a l  and vege- 

t a t i o n ,  i n t o  t h e  w a t e r s  o f  t h e  Uni ted S t a t e s  between September 1, 1987, and 

J a n u a r y  28, 1988, when, a t  a l l  s a i d  t i m e s ,  c o n t i n u i n g  through August 28,  1988, 

t h e  d a t e  o f  s u b j e c t  Complaint ,  no permi t  h a s  o r  had been i s s u e d  t o  him under 

S e c t i o n  404 o f  t h e  A c t ,  33 U.S.C. 1344, p e r m i t t i n g  such  d i s c h a r g e ,  a l l  i n  v io -  

l a t i o n  o f  S e c t i o n  301 o f  t h e  A c t ,  33 U.S.C. 1311. Pursuan t  t o  S e c t i o n  309(g)  

o f  t h e  A c t ,  33 US.C. 1 3 1 9 ( g ) ,  s u b j e c t  Complaint  p roposes  t h e  assessment  o f  a 

c i v i l  p e n a l t y  a g a i n s t  Respondent i n  t h e  s u m  o f  $50,000. 

On September 1, 1988, Heck f i l e d  an Answer c o n s i s t i n g  o f  h i s  r e q u e s t  f o r  

an  a d m i n i s t r a t i v e  h e a r i n g .  On September 13 ,  1988, he  f i l e d  h i s  Amended Answer 

to s u b j e c t  Complaint  denying t h a t  EPA had j u r i s d i c t i o n  f o r  t h e  reason  t h a t  

" t h e  p r o p e r t y  i n  q u e s t i o n  is n o t  wet lands"  and a d m i t t i n g  t h a t  he  had s u b j e c t  

p r o p e r t y  c l e a r e d  and l e v e l e d .  S a i d  p l e a d i n g  f u r t h e r  s t a t e s  t h a t  Respondent ' s  

i n a b i l i t y  to  pay t h e  proposed p e n a l t y  w i l l  be demonstra ted a t  s a i d  hear ing .  

While Heck's p l e a d i n g  admi t s  t h a t  h e  c l e a r e d  and l e v e l e d  l a n d  a d j a c e n t  

t o  Bayou Grand C a i l l o u  i n  Terrebonne P a r i s h ,  L o u i s i a n a ,  and t h a t  same was ac- 

complished w i t h o u t  a p e r m i t  i s s u e d  by t h e  Army Corps o f  Engineers  ( h e r e i n a f t e r  

"COE" o r  " t h e  C o r p s " ) ,  he  d e n i e s  t h a t  s u b j e c t  p r o p e r t y  was "nav igab le  wa te r s"  

s u b j e c t  t o  EPA j u r i s d i c t i o n  under t h e  A c t .  

On t h i s  b a s i s ,  h e  a r g u e s  t h a t  h e  is n o t  r e q u i r e d  t o  o b t a i n  a S e c t i o n  404 

p e r m i t  to  conduc t  such work and t h a t  EPA t h u s  l a c k s  j u r i s d i c t i o n  t o  a s s e s s  

t h e  p e n a l t y  proposed ( p a r a g r a p h s  I and 11-1, Amended Answer). 

~ h u s ,  t h e  s a l i e n t  i s s u e  r a i s e d  by Respondent and to be h e r e  de te rmined  is 

whether t h e  s u b j e c t  a r e a  was a "wetland" a t  t h e  t i m e  it was s o  c l e a r e d  and 

l e v e l e d .  
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S u b j e c t  Motion s e e k s  a  d e t e r m i n a t i o n  t h a t  s a i d  p r o p e r t y  c l e a r e d  and 

f i l l e d  by H e c k  was a  " n a v i g a b l e  wa te rw s u b j e c t  t o  f e d e r a l  j u r i s d i c t i o n  under 

CWA; t h a t  Respondent ' s  s u b j e c t  a c t i v i t i e s  were n o t  a u t h o r i z e d  by a  p e r m i t  

and,  t h u s ,  were v i o l a t i v e  o f  t h e  A c t  and r e g u l a t i o n s  h e r e  p e r t i n e n t .  

Upon t h e  b a s i s  o f  t h e  p l e a d i n g s ,  t h e  memoranda f i l e d  by t h e  p a r t i e s  and 

t h e  s a i d  a f f i d a v i t s  f i l e d  w i t h  s a i d  memoranda, I make t h e  fo l lowing  f i n d i n g s  

o f  f a c t  and c o n c l u s i o n s  o f  law. 

To t h e  e x t e n t  t h a t  t h e  fo l lowing  f i n d i n g s  o f  f a c t  c o n s t i t u t e  c o n c l u s i o n s  

o f  l aw,  t h e y  a r e  adopted a s  such and t o  t h e  e x t e n t  t h a t  t h e  c o n c l u s i o n s  o f  

law c o n s t i t u t e  f i n d i n g s  o f  f a c t ,  t h e y  a r e  s o  adopted.  

F i n d i n g s  o f  F a c t  

1. S u b j e c t  p r o p e r t y ,  d e s c r i b e d  a s  being a  p a r t  o f  S e c t i o n  79, Township 1 8  

South ,  Range 18  E a s t ,  Terrebonne P a r i s h ,  L o u i s i a n a ,  is bounded on t h e  n o r t h  

by S t .  ~ o u i s  Canal ,  on t h e  e a s t  by S t a t e  Highway 57 and on t h e  w e s t  by Bayou 

Grand C a i l l o u .  

2. Respondent admi t s  t h a t  a t  a l l  times p e r t i n e n t  h e r e t o ,  he d i d  and does  

n o t  have a  p e r m i t  i s s u e d  under t h e  CWA a u t h o r i z i n g  c l e a r i n g  or l e v e l i n g  

s u b j e c t  p r o p e r t y  o r  t o  d i s c h a r g e  f i l l  m a t e r i a l  c o n s i s t i n g  o f  e a r t h  and vege- 

t a t i o n  i n t o  t h e  w a t e r s  o f  t h e  United S t a t e s  (Complaint ,  paragraph II(1) and 

I11 (1) and Answers t h e r e t o )  . 
3. On J a n u a r y  28, 1988, t h e  COE i s s u e d  on s i t e  to Respondent a Cease and 

1 

D e s i s t  Order a f t e r  o b s e r v i n g  d e p o s i t i o n  o f  f i l l  on s u b j e c t  p roper ty .  On 

A p r i l  26,  1988, a f t e r  a  v i s i t  t o  t h e  s i t e  by EPA and COE, a  Cease and Desist 

Order was mai led  t o  Respondent which c i t e d ,  a s  S e c t i o n  404  v i o l a t i o n s ,  t h e  

f i l l i n g  o f  n a t u r a l  t i d a l  c o n n e c t i o n s  between s a i d  bayou and s u b j e c t  p r o p e r t y  

a l l e g e d  t o  be " t h e  wet lands"  (Complaint 11, I V  and V and Answer t h e r e t o ) .  



4. EPA r e p r e s e n t a t i v e s  v i s i t e d  s u b j e c t  s i t e  on June 24, 1988, and determined 

t h a t  p o r t i o n s  o f  t h e  development s i te ,  r e f e r r e d  t o  a s  Phases  I ,  I1 and 111, 

were "wet landw.  S a i d  Phase I is t h e  n o r t h e r n  p o r t i o n  o f  s u b j e c t  s i t e  and 

phase  I11 is t h e  southernmost  p o r t i o n  (Complainant ( h e r e i n a f t e r  "Cn) E x h i b i t  

( h e r e i n a f t e r  "EXn) 33) . 
5. Respondent,  o r  o t h e r s  a c t i n g  on h i s  b e h a l f ,  u s i n g  machinery,  d i s c h a r g e d  

f i l l  m a t e r i a l  c o n s i s t i n g  of e a r t h  m a t e r i a l s  and v e g e t a t i o n  o n t o  s a i d  develop- 

ment s i t e  between September 1, 1987, and J a n u a r y  28, 1988 (Kenneth Fa lgou t  

a f f i d a v i t ;  John Bruza,  J r . ,  a f f i d a v i t ,  pa ragraphs  6 and 11). 

6 .  Respondent submi t s  t h a t  t h e  p e n a l t y  proposed i n  s u b j e c t  Complaint is 

i n a p p r o p r i a t e  even i f  s u b j e c t  p r o p e r t y  was determined to  be "wet landsw 

because  t h e  normal s a n c t i o n  f o r  f i l l i n g  wet lands  wi thou t  a  p e r m i t  is t o  

r e q u i r e  t h e  o f f e n d i n g  p a r t y  t o  a p p l y  f o r  a n  "Af te r  t h e  Fac t"  p e r m i t ,  which 

was a p p l i e d  f o r  by Ashland Land P a r t n e r s h i p ,  owner o f  s u b j e c t  s i t e ,  on 

May 24, 1988. Respondent f u r t h e r  s t a t e s  t h a t  t h e  COE h a s  a l r e a d y  g r a n t e d  to 

t h e  Terrebonne P a r i s h  Government a u t h o r i t y  t o  d redge  Bayou Grand C a i l l o u  ad- 

j a c e n t  t o  s u b j e c t  s i t e  and t o  d e p o s i t  t h e  s p o i l  on s u b j e c t  p r o p e r t y  and t h a t  

t h e  r e s u l t  t h e r e  would be i d e n t i c a l  t o  t h e  work by Respondent h e r e  complained 

o f  (Respondent ' s  Answer I V ( 2 ) ) .  

7. 40 C.F.R. 230.41 ("Wetlandsn)  s t a t e s ,  i n  p e r t i n e n t  p a r t ,  a s  f o l l o w s :  

( a ) ( l )  Wetlands c o n s i s t  o f  a r e a s  t h a t  a r e  inundated or 
s a t u r a t e d  by s u r f a c e  o r  ground water  a t  a f requency  and 
d u r a t i o n  s u f f i c i e n t  t o  s u p p o r t ,  and t h a t  under normal 
c i r c u m s t a n c e s  d o  s u p p o r t ,  a  p r e v a l e n c e  o f  v e g e t a t i o n  
t y p i c a l l y  adap ted  f o r  l i f e  i n  s a t u r a t e d  s o i l  c o n d i t i o n s .  

* * *  
( a )  (3)  Wetland v e g e t a t i o n  c o n s i s t s  o f  p l a n t s  t h a t  r e q u i r e  
s a t u r a t e d  s o i l s  t o  s u r v i v e  ( o b l i g a t e  wet land p l a n t s )  a s  
w e l l  a s  p l a n t s ,  i n c l u d i n g  c e r t a i n  t r e e s ,  t h a t  g a i n  a  com- 
p e t i t i v e  advan tage  o v e r  o t h e r s  because  t h e y  can t o l e r a t e  
prolonged w e t  s o i l  c o n d i t i o n s  and t h e i r  c o m p e t i t o r s  cannot .  . . . 

* * 



( b )  P o s s i b l e  loss o f  v a l u e s :  The d i s c h a r g e  o f  dredged o r  
f i l l  m a t e r i a l  i n  we t lands  is l i k e l y  t o  damage o r  d e s t r o y  
h a b i t a t  and a d v e r s e l y  a f f e c t  t h e  b i o l o g i c a l  p r o d u c t i v i t y  o f  
we t lands  ecosystems by smother ing ,  by dewate r ing ,  by per-  
manent ly  f l o o d i n g ,  o r  by a l t e r i n g  s u b s t r a t e  e l e v a t i o n  o r  
p e r i o d i c i t y  o f  water movement. . . . 

8. The a f f i d a v i t  o f  John B. Bruza,  Ph.D., employed a s  a  b o t a n i s t  i n  t h e  

S u r v e i l l a n c e  and Enforcement S e c t i o n  o f  t h e  COE, N e w  Or leans  D i s t r i c t ,  s ta tes  

t h a t  h e  is f a m i l i a r  wi th  s u b j e c t  p r o p e r t y ,  h a s  s t u d i e d  a  Memo ( C  EX 2 4 )  d a t e d  

J a n u a r y  28, 1988, p repared  by R. Duke, l i s t i n g  t h e  v e g e t a t i o n  (Duke) i d e n t i -  

f i e d  on s a i d  p r o p e r t y ,  and a l s o  is f a m i l i a r  w i t h  t h e  wet land d e t e r m i n a t i o n  

made by a f f i a n t  Ki rchner ,  d a t e d  June  30, 1988 ( C  EX 33) , f i n d i n g  most o f  t h e  

p r o p e r t y  " f i l l e d "  and most o f  t h e  t r e e s  and u n d e r s t o r y  c u t .  A t o t a l  o f  n i n e  

(9)  d i t c h e s  had been dug t o  Bayou Grand C a i l l o u .  From h i s  i n v e s t i g a t i o n ,  h e  

d e l i n e a t e d  t h e  we t lands  f o r  Phases  I1 and I11 o f  s a i d  p r o p e r t y  (Memo, d a t e d  

March 25, 1988) .  H i s  wet land d e t e r m i n a t i o n  f o r  Phase I comprises  C EX 27. 

H e  p r e p a r e d  a  v e g e t a t i o n  list (Paragraph 9 ,  Burza a f f i d a v i t )  f o r  h i s  w e t -  

l a n d  d e t e r m i n a t i o n  and reviewed a e r i a l  photographs  ( C  Exs 29, 30 and 32) .  

He found t h a t  v e g e t a t i o n  i n  t h e  unc lea red  p o r t i o n  o f  Phase 111 c o n s i s t e d  a lmost  

e x c l u s i v e l y  o f  p l a n t $  having a  99% p r o b a b i l i t y  o f  o c c u r r i n g  o n l y  i n  wet lands .  

No v e g e t a t i o n s  o r  s k e l e t o n s  o f  dead v e g e t a t i o n  were found t h a t  would i n d i c a t e  

t h i s  a r e a  is e v e r  f r e e  o f  s t a n d i n g  water .  F u r t h e r ,  a  predominance o f  o b l i -  

g a t e  wet land i n d i c a t o r  s p e c i e s  (99% v a r i e t y )  were found th roughout  t h e  

remainder o f  s u b j e c t  p r o p e r t y .  

S o i l s  o f  t h e  p r o p e r t y ,  a s  i d e n t i f i e d  i n  t h e  S o i l  Survey o f  Terrebonne 

P a r i s h  (C EX 4 4 )  c o n s i s t s  o f  Swamp S o i l s  (Clays  and Mucky Clays  - S g )  and 

Mahoon S i l t y  Clay Loam (Mf). Both a r e  hydric s o i l s .  

P o s i t i v e  i n d i c a t o r s  o f  hydrology i n c l u d e  s a t u r a t e d  soil  on  a l l  s i t e  

i n v e s t i g a t i o n s ,  s t a n d i n g  water  i n  t h e  a r e a  t h a t  had n o t  been f i l l e d  and 



b u t t r e s s e d  t r e e  t r u n k s  ( a  morphological  a d a p t a t i o n  t o  s t a n d i n g  water  ) . 
Hydric s o i l s  and p o s i t i v e  i n d i c a t o r s  o f  hydrology,  whi le  n o t  p r e r e q u i -  

s i t e s  f o r  de te rmin ing  COE j u r i s d i c t i o n ,  d o  p r o v i d e  a d d i t i o n a l  s u p p o r t i n g  

d a t a .  Review by him of  a e r i a l  photography (C EX 30) i n d i c a t e d  t h a t  s u b j e c t  

p r o p e r t y  was t i d a l l y  i n f l u e n c e d  by Bayou Grand C a i l l o u  from f o u r  ( 4 )  con- 

n e c t i o n s .  S a i d  a e r i a l  photographs  show s t a n d i n g  water  over  p o r t i o n s  o f  t h e  

s i te .  

D r .  Bruza f u r t h e r  s t a t e s  (Paragraph 1 0 )  t h a t  Bayou Grand C a i l l o u  is a  

n a v i g a b l e  a s  w e l l  a s  a  t i d a l  wa te r  o f  t h e  Uni ted S t a t e s .  Documentation o f  

same is C EX 45: " ~ e p o r t  o f  N a v i g a b i l i t y  o f  Bayou Grand Ca i l lou . "  Paragraph 

11 o f  D r .  B r u z a ' s  a f f i d a v i t  s t a t e s  t h a t  on A p r i l  26, 1988, Respondent a d m i t t e d  

degrad ing  a  s p o i l  l e v e e  immediately a d j a c e n t  t o  Bayou Grand C a i l l o u  and us ing  

t h e  m a t e r i a l  a s  f i l l  t o  l e v e l  t h e  p r o p e r t y .  On J u l y  21, 1988, h e  conducted a  

follow-up i n s p e c t i o n  o f  Phase  I. Based on t h e  numerous o b l i g a t e  wet land 

s p e c i e s  (99% v a r i e t y )  t h a t  were s p r o u t i n g  back a f t e r  having been c u t  d u r i n g  

s u b j e c t  c l e a n i n g  and f i l l i n g  a c t i v i t i e s ,  it was determined by him t h a t  ~ o t s  1 

through  7 were  wetland s u b j e c t  t o  COE j u r i s d i c t i o n  and t h a t  L o t s  9  through 11 

were n o t  we t land .  H e  conc ludes  t h a t  most o f  t h e  s u b j e c t  p r o p e r t y  is  wet land 

s u b j e c t  to COE S e c t i o n  1 0  and S e c t i o n  404 j u r i s d i c t i o n .  

9.   he a f f i d a v i t  o f  Respondent H e c k  s t a t e s  t h a t  a f t e r  a  Cease and Desist 

Order w a s  i s s u e d  by COE on J a n u a r y  28, 1988 ( i n  February ,  1 9 8 8 ) ,  h e  m e t  w i th  

r e p r e s e n t a t i v e s  o f  COE i n  N e w  Or leans  - Mr. Ray Gonzales,  M s .  E l i z a b e t h  

G r i f f i n  and Dr. Thorn Davidson - and was adv i sed  by them t h a t  COE had ,  p r e v i o u s  

t o  s a i d  Cease and D e s i s t  Order ,  conducted a  we t lands  d e t e r m i n a t i o n  of Phase I 

(nor thern-most  700 f e e t )  and determined it t o  be non-wet. H e  m a i n t a i n e d ,  on 

A p r i l  26,  1988, i n  a  meeting w i t h  Dr. Bruza and Mr. Gonzales,  t h a t  i f  Phase I 



was non-wet, p h a s e s  I1 and 111 c o u l d  n o t  be w e t  e i t h e r  as s i m i l a r  e l e v a t i o n s  

and d r a i n  p a t t e r n s  e x i s t e d  for t h e  t h r e e  t r a c t s .  H e c k s  d e n i e s  any  d r e d g e  and 

f i l l  o p e r a t i o n s  i n  Phase  I p r i o r  to  s a i d  Cease and  D e s i s t  Order  and s t a t e s  

t h a t  a n y  f i l l  o p e r a t i o n  is a t t r i b u t a b l e  t o  p a r t i e s  unknown t o  him whose 

a c t i v i t i e s  o c c u r r e d  many y e a r s  p r i o r  to  h i s  a c q u i s i t i o n  of s u b j e c t  p r o p e r t y .  

Heck, a t  t h e  r e q u e s t  of t h e  Houma-Terrebonne P a r i s h  P l a n n i n g  Commission, 

removed t h e  l e v e e  from t h e  bayou s i d e  i n  Phase  111 and s o u t h e r n  h a l f  o f  Phase  

I1 and d e p o s i t e d  it i n  non-wet lands .  The re  was n o  l e v e e  a t  a l l  on P h a s e  I a t  

t h e  time of H e c k ' s  a c q u i s i t i o n .  The re  may be areas t h a t  f a l l  w i t h i n  t h e  

l e g a l  d e f i n i t i o n  o f  w e t l a n d s  w i t h i n  P h a s e s  I1 and I11 of H e c k ' s  deve lopmen t ,  

b u t  h e  d e n i e s  d e p o s i t i n g  a n y  s p o i l  or f i l l  i n  t h o s e  a r e a s .  H e  f u r t h e r  d e n i e s  

t h a t  Bayou Grand C a i l l o u  is n a v i g a b l e  or t h a t  h e  d e p o s i t e d  u n p e r m i t t e d  f i l l  

i n  w e t l a n d s  a d j a c e n t  to  Bayou Grand C a i l l o u .  H e  r e f e r s  to  a  l e t t e r  f rom COE, 

d a t e d  J u l y  28,  1988 ( R  EX 34,  r e f e r r e d  t o  i n f r a )  , as c o m p l e t e  f a b r i c a t i o n .  

10.  Responden t  EX 34 is  a  l e t t e r  Respondent  H e c k  r e c e i v e d  on or a b o u t  J u l y  

28,  1988 ,  f rom Henry R. S c h o r r ,  C h i e f ,  O p e r a t i o n s  & R e a d i n e s s  D i v i s i o n ,  COE, 

s t a t i n g  COE's p o s i t i o n  c o n c e r n i n g  said Phase  I. The  l e t t e r  s ta tes ,  i n  p e r t i -  

n e n t  p a r t :  

"The i n i t i a l  i n s p e c t i o n  o f  t h e  Phase  I a r e a  was incon-  
c l u s i v e  a s  to  t h e  a c t u a l  l i n e  o f  d e m a r c a t i o n  o f  w e t /  
nonwet land.  A l though  it was d e t e r m i n e d  t h a t  t h e  p r o p e r t y  
was ,  i n  f ac t ,  c o m p r i s e d  of w e t l a n d ,  it was d i f f i c u l t  to  
e s t a b l i s h  . . . which p o r t i o n  was w e t  and to  what  
e x t e n t . "  

S a i d  l e t t e r  t h e n  s ta tes  t h a t  COE d e c l i n e d  j u r i s d i c t i o n  o v e r  P h a s e  I pend ing  

f u r t h e r  i n f o r m a t i o n ;  t h e n ,  when H e c k  c o n t e n d e d  t h a t  Phase  I was as  w e t  or 

wetter t h a n  P h a s e s  11 and 111, a s t a r t i n g  p o i n t  w a s  p r o v i d e d  to  b e g i n  a  re- 

e v a l u a t i o n  of sa id  o r i g i n a l  d e t e r m i n a t i o n .  Said l e t t e r  f u r t h e r  a d v i s e s  t h a t  

COE8s d e c i s i o n  n o t  to  a c c e p t  Responden t ' s  "Af t e r - the -Fac t "  a p p l i c a t i o n  for 



p e r m i t  is because  h i s  v i o l a t i o n ,  due t o  h i s  p a s t  h i s t o r y ,  is c o n s i d e r e d  by 

COE t o  be knowing, w i l l f u l  and r e p e a t e d .  Page 2  o f  s a i d  l e t t e r  s t a t e s  t h a t  

c e r t a i n  p r o p e r t i e s  e a s t  o f  L o u i s i a n a  Highway 57 were n o t  and a r e  n o t  now w e t -  

l a n d s .  

11. The a f f i d a v i t  o f  Kenneth F a l g o u t ,  b u l l d o z e r  o p e r a t o r ,  c o r r o b o r a t e s  

H e c k ' s  a c c o u n t  t o  t h e  e f f e c t  t h a t ,  on January  28, 1988, COE employees Gonzales 

and Duke t i e d  a  r e d  r i b b o n  on t h e  ground about  700 f e e t s o u t h  o f  t h e  S t .  ~ o u i s  

Canal and t o l d  Fa lgou t  n o t  t o  w o r k  s o u t h  o f  t h e  r e d  r ibbon  u n t i l  COE conducted 

f u r t h e r  s t u d y  t o  de te rmine  i f  t h e  p r o p e r t y  was wet lands .  

12. The a f f i d a v i t  o f  Respondent w i t n e s s  Michel C laude t  r e l a t e s  h i s  a t t e n d a n c e  

a t  a  mee t ing ,  on October 1 7 ,  1988, c h a i r e d  by Colone l  Lloyd Brown o f  COE, 

where D r .  Thom Davidson is quoted a s  r e p o r t i n g  t h a t  " a t  least p a r t s a  o f  Phase  

I were non-wet. F u r t h e r ,  Raymond Ganzales s t a t e d  t h a t  h e  and Ronnie Duke 

p l a c e d  a  r e d  r ibbon  on t h e  ground of s u b j e c t  p r o p e r t y  ex tend ing  from Louis iana  

Highway 57 t o  Bayou Grand C a i l l o u  a t  approx imate ly  700 f e e t  s o u t h  o f  t h e  S t .  

Louis  Canal.  The J a n u a r y  28, 1988, Cease and Desist Order was i s s u e d  f o r  t h e  

a r e a  beg inn ing  700 f e e t  s o u t h  o f  t h e  S t .  Lou is  Canal t o  t h e  p r o p e r t y ' s  s o u t h  

end.  

13.  The a f f i d a v i t  o f  Respondent w i t n e s s  Floyd E. M i l f o r d ,  Jr . ,  R e g i s t e r e d  

P r o f e s s i o n a l  Engineer ,  engaged i n  e n g i n e e r i n g  p r a c t i c e  i n  Terrebonne P a r i s h ,  

s t a t e s  t h a t  i n  January ,  1981, h e  p repared  a  c o n t o u r  map o f  s u b j e c t  bayou s i d e  

p r o p e r t y  and a d j a c e n t  p r o p e r t i e s .  He a l l u d e s  t o  t h e  f a c t  t h a t  Ashland Land 

P a r t n e r s h i p  developed w i t h o u t  COE p e r m i t  Addenda 1, 2 and 3  o f  Ashland 

Commercial Park  S u b d i v i s i o n ,  where t h e  e l e v a t i o n  and d r a i n a g e  p a t t e r n  is 

s i m i l a r  t o  Phases  I1 and 111. ( T h i s  i n f o r m a t i o n  is r e f e r r e d  t o  i n  t h e  Schorr  

l e t t e r ,  page 2 , Respondent EX 3 4  , where it is s t a t e d  t h a t  H e c k ,  i n  h i s  ment ion 



-. 

of Ashland Commercial P a r k ,  Addenda 1, 2 and 3 ,  p o s s i b l y  had r e f e r e n c e  t o  Ash- 

:. 
l a n d  North and Ashland P l a n t a t i o n  South,  which developments were c o n s t r u c t e d  

on p r o p e r t y  e a s t  o f  Louis iana  Highway 57, n o t  a d j a c e n t  t o  Bayou Grand C a i l l o u  

and n o t  wet land.)  H e  f u r t h e r  p o i n t s  o u t  Bayou Grand C a i l l o u  is non-navigable 

a d j a c e n t  to  s u b j e c t  p r o p e r t y .  

14.  The a f f i d a v i t  o f  Respondent w i t n e s s  Mark H e s t e r ,  Research A s s o c i a t e  f o r  

D r .  Mendelssohn a t  L o u i s i a n a  S t a t e  U n i v e r s i t y ,  s t a t e s  t h a t  h e  v i s i t e d  s u b j e c t  

p r o p e r t y  on February  28, 1989, and t h a t  he  is f a m i l i a r  wi th  t h e  a f f i d a v i t  o f  

D r .  John D. Bruza,  J r .  ( s e e  F ind ing  8, s u p r a ) .  

Upon H e s t e r ' s  v i s i t  t o  t h e  s i te ,  much o f  t h e  a r e a  had been f i l l e d  and 

many o f  t h e  t r e e s  and much of  t h e  u n d e r s t o r y  v e g e t a t i o n  had been removed. 

The v e g e t a t i o n  he  i d e n t i f i e d  g e n e r a l l y  agreed  wi th  Bruza ' s  i d e n t i f i c a t i o n  

a l t h o u g h  h e  found o t h e r  s p e c i e s  i n  t h e  f i l l e d  a r e a s  n o t  n e c e s s a r i l y  i n d i c a t i v e  

o f  we t land .  H e  f u r t h e r  s t a t e d  t h a t  t h e  remaining t r e e s  i n  s u b j e c t  a r e a  

s u p p o r t  t h e  argument t h a t  t h e  a r e a  had a  h i s t o r y  o f  being wet land s i n c e  most 

o f  them a r e  e i t h e r  o b l i g a t e  o r  f a c u l t a t i v e  wet land s p e c i e s ;  t h e  s o i l s  o f  

Phase  I appear  t o  have been f i l l e d  e a r l i e r  t h a n  t h o s e  o f  Phases  I1 and 111. 

H e  conc ludes  t h a t ,  i n  i ts p r e s e n t  c o n d i t i o n ,  a l m o s t  a l l  o f  Phase  I and a 

c o n s i d e r a b l e  amount o f  Phase I1 is no l o n g e r  f u n c t i o n a l  a s  a  wet land.  

Conclusions  o f  Law 

1. Respondent is a  pe rson  ( 3 3  U.S.C. 1 3 6 2 ( 5 ) ) .  

2.  The machinery r e f e r r e d  t o  i n  F ind ing  5 ,  s u p r a ,  c o n s t i t u t e s  a  " p o i n t  

s o u r c e w ;  t h e  placement  o f  e a r t h  and v e g e t a t i o n  on s u b j e c t  s i t e  r e s u l t i n g  from 

t h e  c l e a r i n g  and l e v e l i n g  a c t i v i t y  o f  Respondent was a  "d i scharge"  of a 

" p o l l u t a n t w  ( 3 3  U.S.C 1362; Avoyel les  Spor tsmen 's  League Inc.  v. Marsh, 715 



3. On this record, the site of Respondent's clearing and and leveling 

activity was "wetland" which is a water of the United States (40 C.F.R. 122.2 - 
'Definitionsw). 

4. The activities of Respondent in clearing and leveling subject site 

constituted a "dischargew of a pollutant from a 'point sourcew into waters of 

the United States and engaging in such activities without a Section 404 dredge- 

and-fill permit was a violation of Section 301 (a) of the CWA, 33 U.S.C. 

1311 (a) (Avoyelles , supra, 1 .c. 922) . 
5 .  Respondent's removal of vegetation in wetlands area and redeposit of the 

material constituted a "dischargew within the meaning of CWA and the material 

discharged into wetlands was "fill material", i.e., "pollutants', under 40 

C.F.R. 122.2, which discharge required a permit under the Act; furthermore, 

removal of vegetation constituted "dredgingw, since the vegetation was part 

of the wetlands (Avoyelles, supra, 1.c. 922(17); U.S. v. Fleming Plantations, 

12 ERC 1705, 1.c. 1706). 

6. In determining whether subject site is a wetland, it is proper, and EPA 

is required, to examine the soil, hydrology and the aquatic ecosystem to 

determine the effects of the proposed activity on the aquatic environment, as 

an interpretative application of the "wetlandsw definition (40 C.F.R. 230; 

Avoyelles, supra, 1.c. 914). Finding that subject property contains a growing 

proliferation of plant species requiring and tolerating saturated soil condi- 

tions for continued growth and reproduction corroborates further finding that 

subject area is a "wetland" (Fleming, supra, 1.c. 1708, n. 12). 

7 .  In enacting the Clean Water Act, Congress asserted federal jurisdiction 

over the nation's waters to the maximum extent allowable under the Commerce 

Clause of the U.S. Constitution (Leslie Salt Co. v. Froehlke, 578 F.2d 742 

(1978) ; NRDC v. Calloway, 392 F.S. 685 (1975). 

-10- 



8. I n  33 C.F.R. 328.3(a) (and 40 C.F.R. 122.2) ,  "wate r s  o f  t h e  Uni ted 

S t a t e s "  is  b r o a d l y  d e f i n e d  t o  i n c l u d e  

(1) A l l  w a t e r s  which a r e  c u r r e n t l y  used ,  were used i n  
t h e  p a s t ,  o r  may be  s u s c e p t i b l e  t o  u s e  i n  i n t e r s t a t e  or 
f o r e i g n  commerce, i n c l u d i n g  a l l  w a t e r s  which a r e  s u b j e c t  
t o  t h e  e b b  and f low o f  t h e  t i d e  . . . 
(emphasis  s u p p l i e d  .) 

* * * 
( 7 )  Wetlands a d j a c e n t  to w a t e r s  . . . i d e n t i f i e d  i n  
p a r a g r a p h s  ( a )  (1) through ( 6 )  o f  t h i s  s e c t i o n .  

9 .  Bayou Grand C a i l l o u  was d e f i n i t e l y  invo lved  i n  p a s t  i n t e r s t a t e  commerce 

(C EX 45, page 3 ,  pa ragraph  6) 

10. S e c t i o n  4 0 4 ( f )  ( 2 ) ,  33 U.S.C. 1 3 4 4 ( f )  (2 )  p r o v i d e s  t h a t :  

Any d i s c h a r g e  o f  dredged or f i l l  m a t e r i a l  i n t o  t h e  navi-  
g a b l e  w a t e r s  i n c i d e n t a l  t o  any a c t i v i t y  having as i ts  
purpose  b r i n g i n g  an a r e a  o f  t h e  n a v i g a b l e  w a t e r s  i n t o  a 
use  t o  which it was n o t  p r e v i o u s l y  s u b j e c t ,  where 
t h e  f low o r  c i r c u l a t i o n  o f  n a v i g a b l e  w a t e r s  may be  
impaired o r  t h e  reach  o f  such waters be  reduced,  s h a l l  
be r e q u i r e d  t o  have a permi t  under t h i s  s e c t i o n .  

DISCUSSION AND INTERLOCUTORY ORDER 

I have determined t h a t  c o m p l a i n a n t ' s  Motion f o r  P a r t i a l  Summary Judgment 

s h o u l d  b e  and i t  is hereby  g r a n t e d .  The s u b j e c t  p r o p e r t y  is ,  on t h i s  r e c o r d ,  

a "wet landn ,  and it is a d j a c e n t  to Bayou Grand C a i l l o u ,  a waterway "used i n  t h e  

p a s t  and s u s c e p t i b l e  t o  use  i n  i n t e r s t a t e  commerce" and is, t h u s ,  by d e f i n i t i o n  

p rov ided  i n  40 C.F.R. 122.2 and 33 U.S.C. 1 3 6 2 ( 7 ) ,  a "water o f  t h e  Uni ted 

S t a t e s a  o r  " n a v i g a b l e  water." 

Respondent admits h e  had n o t  r e c e i v e d ,  p r i o r  t o  t h e  d e p o s i t i o n  o f  f i l l  

m a t e r i a l  i n  and on s a i d  we t land ,  a p e r m i t  from t h e  Corps o f  Engineers ,  pur- 

s u a n t  t o  S e c t i o n  404 o f  t h e  Clean Water A c t ,  33 U.S.C. 1344. Thus,  h e  h a s  

v i o l a t e d  S e c t i o n  301 o f  t h e  Clean Water A c t ,  33 U.S.C. 1311. 



In the premises, I find and hereby ORDER that the Complainant has juris- 

diction to assess a civil penalty for the said violation of Section 301 of 

the Clean Water Act, pursuant to Section 309 ( g )  of the Act, 33 U.S.C. 1319(g). 

It is further ORDERED that the requested hearing, scheduled to be convened 

in the U.S. Court of Appeals, West Courtroom (Room 265), 600 Camp Street, New 

Orleans, Louisiana, on Wednesday, April 12, 1989, beginning at 9:30 a.m., 

shall consider and determine whether the assessment of a civil penalty for 

said violation is appropriate and, if so, the amount of said civil penalty. 

SO ORDERED. 

DATED: March 21, 1989 

Marvin E.  ones 
Administrative Law Judge 



CERTIFICATE OF SERVICE 

I hereby  c e r t i f y  t h a t  t h e  O r i g i n a l  o f  t h e  foregoing INTERLOCUTORY 

ORDER GRANTING COMPLAINANT'S MOTION FOR PARTIAL ACCELERATED DECISION was f o r -  

warded v i a  C e r t i f i e d  Mai l ,  Return Rece ip t  Requested,  to Mrs. Carmen Lopez, 

Regional  Hearing C l e r k ,  O f f i c e  o f  Regional  Counsel ,  U.S. EPAI Region VI,  1445 

Ross Avenue, Dallas, Texas 75202-2733; t h a t  a True  and C o r r e c t  Copy was 

forwarded i n  t h e  same manner and to  t h e  same a d d r e s s  to  Counsel  f o r  Complain- 

a n t ,  P a t  Rankin,  and a True and C o r r e c t  Copy was forwarded i n  t h e  same manner 

t o  Counsel  f o r  Respondent: 

Alexander C r i g h t o n ,  111, Esqui re  
P o s t  O f f i c e  Box 4133 
Houma, Louis iana  70360-4133; 

a l l  such S e r v i c e  e f f e c t e d  t h i s  2 1 s t  day  o f  March, 1989. - 

Mary Lou C l i f t o n  
S e c r e t a r y  to  Judge J o n e s  


