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I N  THE MATTER OF: ) DOCKET NO. EPCRA-88-H-VI-406s 1 * 
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RIVERSIDE FURNITURE CORPORATION, 1 - J- 

1 cc, 

RESPONDENT 1 

INTERLOCUTORY ORDER GRANTING COMPLAINANT'S MOTION FOR 

PARTIAL ACCELERATED DECISION 

Comes now U.S. Environmental P ro tec t i on  Agency, Region V I  ( h e r e i n a f t e r  

"EPA" o r  "Complainant") and f i l e s ,  w i t h  support ing Memorandum, i t s  Motion 

f o r  P a r t i a l  Accelerated Decision, pursuant t o  40 C.F.R. 22.20 - 1/, pray ing  

f o r  a de terminat ion  t h a t  Respondent, R ivers ide  F u r n i t u r e  Corporat ion (here-  

jKa f te r  "Respondent" o r  "R ivers ide" ) ,  has v i o l a t e d  Sect ion 313 o f  t he  
/ 
' Emergency Pl anni ng and Community R i  ght-To-Know Act  ( h e r e i n a f t e r  "EPCRA" 

o r  " t he  Ac t " ) ,  42 U.S.C. §11023, i n  t h a t  R ivers ide  f a i l e d  t o  prepare and 

f i l e  an annual r e p o r t ,  on o r  be fore  J u l y  1, 1988, p r o v i d i n g  t o  EPA and the  

Arkansas Department o f  Labor i n fo rma t ion  showing the  amounts o f  t o x i c  

chemicals used du r ing  calendar year  1987, when i n  f a c t  s i x  t o x i c  chemicals 

were used by R ivers ide  f o r  t h a t  year  i n  q u a n t i t i t e s  exceeding 10,000 pounds. 
.I 

Rive rs ide  t i m e l y  f i l e d  i t s  Response t o  s a i d  Motion f o r  Accelerated 

Decision. 

1/ Said sec t i on  f u r t h e r  provides, §22.20(b)(2), t h a t  i f  an acce lera ted  
q e c i s i o n  i s  rendered on l e s s  than a l l  issues . . . i n  t h e  proceeding, an 
i n t e r l o c u t o r y  o rde r  s h a l l  r e f l e c t  such determinat ion and spec i f y  t he  f a c t s  

, which appear s u b s t a n t i a l l y  uncontrover ted and the  remaining issues upon 
which the  hea r ing  w i l l  proceed. 



Upon cons ide ra t i on  of t he  p leadings,  t h e  memoranda f i l e d  by t h e  p a r t i e s  

a long w i t h  s a i d  Motion and R ive rs ide ' s  Response the re to ,  and o t h e r  submi s- 

s ions  t o  t h e  record, I f i n d  t h a t  sa id  Motion should be and i t  i s  hereby 

granted as prayed. 

Sa id  Sect ion 313 o f  EPCRA, 42 U.S.C. 511023, prov ides:  

The owner o r  opera tor  o f  a  f a c i l i t y  sub jec t  t o  t h e  
requirements o f  t h i s  sec t i on  s h a l l  complete a  t o x i c  
chemical re1  ease form as publ i shed under subsect ion 
( g )  o f  t h i s  sec t i on  f o r  each t o x i c  chemical l i s t e d  
under subsect ion ( c )  o f  t h i s  sec t i on  t h a t  was manu- 
fac tu red ,  processed o r  otherwise used i n  q u a n t i t i e s  
exceeding the  t o x i c  chemical thresh01 d  q u a n t i t y  
es tab l i shed  by subsect ion ( f )  o f  t h i s  sec t i on  du r i ng  
t h e  preceding calendar  year  a t  such f a c i l i t y .  Such 
form s h a l l  be submit ted t o  t he  Admin i s t ra to r  and t o  
an o f f i c i a l  . . . o f  t h e  Sta te  designated by the  
Governor on o r  be fo re  J u l y  1, 1988, and annua l ly  
t h e r e a f t e r  on J u l y  1 and s h a l l  con ta in  data r e f l e c t -  
i ng re1  eases d u r i  ng t h e  preceding c a l  endar year .  
(Emphasis suppl ied.)  

Pursuant t o  s a i d  subsect ion ( g ) ,  EPA has pub l i shed a  un i f o rm t o x i c  

chemical re lease  form, known as "Form R" (40  C.F.R. 372.85), a long w i t h  

i n s t r u c t i o n s  f o r  complet ing same. A t o x i c  chemicals l i s t ,  40 C.F.R. 372.65, 

was publ i shed  by t h e  Admin is t ra to r ,  pursuant t o  s a i d  subsec t ion  ( c ) ,  which 

i nc ludes  t h e  s i x  chemicals used by Respondent as s t a t e d  i n  s u b j e c t  Complaint. 

The t h r e s h o l d  amount prov ided i n  s a i d  subsect ion ( f )  w i t h  respec t  t o  a  

t o x i c  chemical "otherwise used" a t  a  f a c i l i t y ,  i .e., 10,000 pounds o f  t h e  

t o x i c  chemical pe r  year,  i s  l i k e w i s e  prov ided by 40 C.F.R. 372.25. 

Complainant a p t l y  p o i n t s  o u t  t h a t  Respondent has admi t ted  each o f  t h e  

necessary elements of a  v i o l a t i o n  o f  sa id  Sec t ion  313(b) o f  t h e  Ac t  and 

40 C.F.R. 5372.22, v i z  : 

( 1 )  Respondent i s  a  person as de f ined  by Sec t ion  329(7) o f  EPCRA, 42 

U.S.C. 511049(7) (Answer, page 2, Paragraphs 6  and 7 ) ;  

( 2 )  Respondent i s  t he  owner o r  opera tor  (Answer, Paragraph 8) ; 
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( 3 )  o f  a " f a c i l i t y "  (as  de f i ned  by Sect ion 329(4) o f  EPCRA, 42 U.S.C. 

I §11049(4) and 40 C.F.R. $372.3 (Answer, Paragraph 8 ) ) ;  

I ( 4 )  t h a t  has ten  (10)  o r  more " f u l l  t ime employees" (as de f i ned  by 40 

I C.F.R. 372.3); 

I ( 5 )  t h a t  i s  i n  Standard I n d u s t r i a l  C l a s s i f i c a t i o n  ( "S IC" )  Codes 20 through 

I 39 (as i n  e f f e c t  on J u l y  1, 1985); 

I (6) Respondent "manufactures" o r  "processes" i n  excess o f  75,000 pounds 

I ( th resh01 d amounts f o r  ca lendar  year  1987), o r  "o therw ise  uses" i n  excess 

I of  10,000 pounds, t o x i c  chemicals s e t  f o r t h  under §313(c) o f  EPCRA, 42 

U.S.C. 11023(c), and 40 C.F.R. 372.65, du r i ng  ca lendar  yea r  1987 (Answer, 

Paragraph 13 ; see a1 so Compl a i  nant ( h e r e i n a f t e r  "C"  ) E x h i b i t  ( h e r e i n a f t e r  

"EX") 2, ~ e s p o n d e n t ' s  l e t t e r  t o  EPA, dated October 19, 1988). 

( 7 )  Respondent f a i l e d  t o  f i l e  a "Form R" ( f o r  each t o x i c  chemical manu- 

fac tu red ,  processed o r  o therw ise  used du r i ng  ca lendar  yea r  1987 i n  excess 

o f  t he  th resho ld  amounts) w i t h  EPA and the  S ta te  o f  Arkansas by J u l y  1, 

1988, as r e q u i r e d  by 42 U.S.C. §11023(b) and 40 C.F.R. 372.22 (Answer, 

Paragraph 17) .  

As t o  t h e  a1 1 eged admi s s i  on p e r t a i n i n g  t o  Element (6), above, Respond- 

en t ,  i n  i t s  Answer, page 3, Paragraph 13, admits t h a t  i t  "otherwise used" a t  

i t s  f a c i l i t y  i n  excess o f  10,000 pounds o f  methyl i s o b u t y l  ketone, xylene, 

to luene,  methanol, acetone and methyl e t h y l  ketone, as a l l e g e d  i n  s u b j e c t  

Complaint. It the re  f u r t h e r  adds, as s t a t e d  i n  i t s  Response t o  s u b j e c t  

Motion, t h a t  i t s  s a i d  use o f  s a i d  chemicals was through t h e  pa in t s ,  lacquers  

and t h i n n e r s  i t  empl oys t o  manufacture f u r n i t u r e .  

I f i n d  t h a t  s a i d  Paragraph 13 o f  Respondent's Answer c l e a r l y  admits 

t h a t  d u r i n g  the  ca lendar  year  1987 i t  "otherwise used" . . . a t  i t s  f a c i l i t y  



i n  excess o f  10,000 pounds of  methyl i s o b u t y l  ketone, xylene, to luene,  

methanol, acetone and methyl e t h y l  ketone and concludes w i t h  t he  sentence: 

"RFC denies the  remaining a l l e g a t i o n s  o f  Paragraph 13". The concluding 

sentence i s  exp la ined i n  i t s  "Response" t o  sub jec t  Motion, page 4: "R iver -  

s i de  denied t h a t  i t  manufactured o r  processed any o f  t he  chemicals i n  

amounts exceeding 75,000 pounds". (Emphasi s suppl ied .  ) The admi ss ion  o f  

s a i d  element o f  v i o l a t i o n  i s  then again admit ted as a l l e g e d  i n  sub jec t  

Complaint, Paragraph 13, page 3. 

As t o  t he  admi ss ion  o f  Element (7  ) , above, Respondent admits (Answer, 

Paragraph 17, page 4)  " t h a t  i t  d i d  n o t  submit  Form R's"  ( f o r  each o f  s u b j e c t  

s i x  chemicals) t o  the  EPA o r  t he  S ta te  o f  Arkansas "on o r  be fo re  J u l y  1, 

1988." Said Answer f u r t h e r  s t a t e s  t h a t  (Respondent) was "unaware o f  t h e  

need t o  so submit  Form R's a t  any t ime p r i o r  t o  J u l y  1, 1988, and d i d  n o t  

become aware o f  s a i d  requirement u n t i l  September 29, 1988". (September 29, 

1988, i s  t h e  date Respondent's f a c i l i t y  was inspected by EPA f o r  t h e  purpose 

o f  determin ing compliance w i t h  s a i d  Sec t ion  313 o f  EPCRA - see Complaint 

Paragraph 14; admi t t e d ,  Answer, Paragraph 14. ) 

I f i n d  t h a t  sa id  Element ( 7 )  and, t he re fo re ,  a l l  o f  t h e  necessary 

elements o f  a v i o l a t i o n  of s a i d  §313(b) i s  admi t ted by Respondent. 

Respondent's d iscuss ion  o f  t h e  use o f  s a i d  t o x i c  chemicals ( th rough 

t h e  pa in t s ,  lacquers and t h i n n e r s  i t  employs t o  manufacture f u r n i t u r e )  i s  

n o t  r e l e v a n t  t o  t he  ques t ion  o f  whether i t  v i o l a t e d  the  s u b j e c t  s t a t u t e  and 

regu la t i ons ,  as a l leged.  It i s  n o t  here considered o r  determined i f  such 

f a c t  cou ld  o r  w i l l  be argued as a m i t i g a t i n g  circumstance i n  de termin ing  

t h e  amount o f  a c i v i l  penal ty , i f  any, appropr ia te .  

The f u r t h e r  statement t h a t  Respondent was "unaware" o f  i t s  l e g a l  du ty  



t o  f i l e  sub jec t  Form R's i s  1  i kewise  i r r e l e v a n t  and immater ia l  t o  t h e  i ssue  

o f  whether sub jec t  v i o l a t i o n  occurred. A showing by Respondent i n  support  

o f  s a i d  statement may be r e l e v a n t  t o  the  issue o f  the  amount o f  the  c i v i l  

penal ty ,  i f  any, t o  be assessed f o r  s a i d  v i o l a t i o n .  Whi le i n t e n t  i s  n o t  an 

element - 2/ o f  the  v i o l a t i o n  found, i n t e n t  o r  l a c k  o f  i n t e n t  may be r e l e v a n t  

i n  determin ing the  amount o f  t h e  c i v i l  pena l ty  app rop r ia te l y  t o  be assessed, 

as such determinat ion  must take i n t o  account the nature, circumstances, 

e x t e n t  and g r a v i t y  of t he  v i o l a t i o n  o r  v i o l a t i o n s  (Sect ion  325, 42 U.S.C. 

1 1 0 4 5 ( b ) ( l ) ( C ) ) .  Such evidence w i l l  be considered a t  the  hear ing  scheduled 

t o  determine the  amount o f  the  c i v i l  penal ty ,  i f  any, t o  be assessed f o r  

sub jec t  v i o l a t i o n s .  

Fu r the r ,  w h i l e  Respondent, i n  i t s  b r i e f ,  recognizes the  axiom t h a t  

"ignorance o f  t he  1  aw i s  no excuse", i t  submits t h a t  such d i s p o s i t i o n  o f  

i t s  con ten t i on  i s  t oo  g l i b .  Respondent's argument i s  re jec ted .  The Un i ted  

States Supreme Court  has s ta ted  t h a t  "everyone i s  charged w i t h  knowledge o f  

the  Un i ted  Sta tes  S ta tu tes  a t  Large." (Federal Corp Insurance Corp. v. Mer- 

r i l l ,  44 U.S. 380, 384 (1947)).  The s t a t u t o r y  p rov i s ions  here p e r t i n e n t ,  

42 U.S.C. 11001 e t  seq., were e f f e c t i v e  October 17, 1986. I n  add i t i on ,  

p u b l i c a t i o n  on February 16, 1988, o f  40 C.F.R. P a r t  372, which se ts  o u t  t h e  

regu la t i ons  here p e r t i n e n t  and sub jec t  Form R, gave l e g a l  n o t i c e  o f  t h e i r  

contents t o  a l l  who may be a f f e c t e d  thereby (Wolfson v. U.S., 492 F.2d 1386 

( 1974) ; see a1 so 44 U  .S.C. 51507 and Federal Crop Insurance Corp. v. M e r r i l l  , 

2/ The f a c t  t h a t  " i n t e n t "  i s  n o t  an element t o  be considered i n  t he  assess- - 
ment o f  c i v i l  o r  a d m i n i s t r a t i v e  pena l ty  i s  demonstrated upon comparison o f  
5325(b)(1)  and ( 2 )  w i t h  5325(b)(4)  - Cr iminal  Pena l t i es  - (42 U.S.C. 11045 
(b)  (4 ) .  Whereas c r i m i n a l  penal t i e s  assessment requ i res  a  f i n d i n g  t h a t  a  
person's  f a i l u r e  t o  comply i s  "knowingly and w i l l i n g l y " ,  no such p r o v i s i o n  i s  
present  i n  t h a t  p a r t  o f  s a i d  subsect ion app ly ing  t o  c i v i l  pena l t ies .  



I n  t h e  premises, i t  i s  here concluded t h a t  Respondent i s  sub jec t  t o  

EPCRA and, i n  f a i l  i n g  t o  comply w i t h  the  p rov i s ions  o f  $313 o f  EPCRA, has 

by such f a i l u r e  v i o l a t e d  the  Act. 

I f i n d  t h a t  Complainant's Motion f o r  P a r t i a l  Accelerated Decis ion 

should be and i t  i s  hereby granted and i t  i s  here determined and ORDERED 

t h a t  no genuine issue o f  ma te r i a l  f a c t  e x i s t s  on the  issue o f  t he  v i o l  a t i o n  

charged i n  sub jec t  Complaint. 

I t  i s  f u r t h e r  ORDERED t h a t  t he  issue o f  the  amount, i f  any, o f  t he  

c i v i l  penal t i e s ,  which app rop r ia te l y  should be assessed i n  accordance w i t h  

40 C.F.R. 22.27(c),  remains cont rover ted  and the hear ing  requested he re in  

s h a l l  proceed f o r  t he  purpose o f  determin ing proper d i s p o s i t i o n  o f  s a i d  

i ssue  i n  Da l las ,  Texas, on Wednesday, J u l y  26, 1989, beginning a t  9:30 a.m. 

and c o n t i n u i n g  u n t i l  s a i d  i ssue i s  f u l l y  submitted. The p rec i se  l o c a t i o n  

o f  t he  courtroom i n  which s a i d  hear ing  w i l l  be convened w i l l  be announced 

i n  advance o f  t he  hear ing  date. 

I t  i s  f u r t h e r  ORDERED t h a t  the  f i n a l  date f o r  f i l i n g  the  prehear ing  

exchange, o r  amendments there to ,  i n  conformi ty  w i t h  40 C.F.R. 22.19, i s  

June 30, 1989. 

SO ORDERED. 

DATED: March 27. 1989 

Marvin E. Jones 
Admin i s t ra t i ve  Law Judge 



i 
CERTIFICATE OF SERVICE 

I hereby c e r t i f y  t h a t  t h e  O r i g i n a l  o f  t he  fo rego ing  INTERLOCUTORY 

ORDER GRANTING COMPLAINANT'S MOTION FOR PARTIAL ACCELERATED DECISION was 

forwarded v i a  C e r t i f i e d  Ma i l ,  Return Receipt  Requested, t o  Mrs. Carmen 

Lopez, Regional Hearing Clerk,  O f f i c e  o f  Regional Counsel, U.S. EPA, Region 

V I ,  1445 Ross Avenue, Da l las ,  Texas 75202-2733; t h a t  a True and Cor rec t  

Copy was forwarded i n  t he  same manner and t o  t h e  same address t o  Counsel 

f o r  Complainant, Evan L. Pearson, and a True and Cor rec t  Copy was forwarded 

i n  t he  same manner t o  Counsel f o r  Respondent: 

John J. L i t t l e ,  Esqu i re  
HUGHES & LUCE 
2800 Momentum Place 
1717 Main S t r e e t  
Dal 1 as, Texas 75201 ; 

a l l  such Serv ice  e f f e c t e d  t h i s  27th day o f  March, 1989. 

Mary Lou C l  i f t o n  
Secre tary  t o  Judge Jones 


