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T h i s  m a t t e r  a r i s e s  under  § 1 6 ( a )  o f  t h e  Toxic S u b s t a n c e s  

C o n t r o l  A c t ,  15  U.S.C. S 2 6 1 5 ( a ) .  ("TSCA," o r  " t h e  A c t " ) .  

S e c t i o n  8  o f  t h e  Act, 1 5  U.S.C. 52607,  a u t h o r i z e s  t h e  Ad- 

mini  s t r a t o r  o f  the U .  S. Env i ronmenta l  P r o t e c t i o n  Agency ( E P A )  

t o  p r o m u l g a t e  r e g u l a t i o n s  r e g a r d i n g  r e p o r t i n g  of the  m a n u f a c t u r e  

and  p r o c e s s i n g  o f  chemical s u b s t a n c e s .  40 C.F.R. P a r t  712 e s -  

t a b 1  i s h e d  procedures  f o r  t h e  r e p o r t i n g  o f  p r o d u c t i o n ,  u s e ,  and 

o t h e r  i n f o r m a t i o n  r e s p e c t i n g  c e r t a i n  chemica l  s u b s t a n c e s .  P e r -  

s o n s  who manufactured o r  i m p o r t e d  such  s u b s t a n c e s  f o r  commercial  

p u r p o s e s  were r e q u i r e d  t o  s u b m i t  a r e p o r t ,  t h e  " M a n u f a c t u r e r ' s  

R e p o r t  -- P r e l i m i n a r y  Assessment  I n f o r m a t i o n "  ( " P A I " ) ,  40 C.F.R. 

S 712 .20 ,  f0.r each p l a n t  s i t e  a t  which  t h e y  manufactured o r  i m -  

p o r t e d  f o r  commercial p u r p o s e s  t h e  c h e m i c a l  s u b s t a n c e s  1  i s t e d  I 
a t  40 C.F.R. § 712 .30(d ) .  The PA1 r e p o r t  was t o  be s u b m i t t e d  

no l a t e r  t han  November 1 9 ,  1982. The l i s t  o f  chemical s u b s t a n -  

c e s  i n c l  udes  dimethylbenzene 1  /, CAS r e g i s t r y  number 1330-20-7 - 
( B e n z e n e ,  d imethy-) .  

Respondent  3ethlehem S t e e l  C o r p o r a t i o n  o p e r a t e s  a n  i n t e -  

g r a t e d  s t e e l  mine a t  Sparrows P o i n t ,  Maryland.  O n  August 26,  

1 9 8 2 ,  r e s p o n d e n t  s u b m i t t e d  a  PA1 which  s t a t e d  t h a t  d ime thy lben-  

z e n e  had been manufactured f o r  commerc ia l  pu rposes  a t  t h e  Spa r -  

l /  The chemical s u b s t a n c e s  a r e  l i s t e d  a t  40 C.F.R. § 7 1 2 . 3 0 ( d )  
in -o rde r  o f  Chemical A b s t r a c t s  S e r v i c e  ( CAS) r e g i s t r y  number. 
The p r e s c r i b e d  PA1 form a p p e a r s  a t  40 C.F.R. § 712.28. See gen-  
e r a l l y  40 C.F.R. P a r t  712, Chemical I n f o r m a t i o n  Rules. 



rows  P o i n t  f a c i l i t y  d u r i n g  t h e  y e a r  1981 .  I n  f a c t ,  however, d i -  

m e t h y l b e n z e n e  h a d  n o t  been m a n u f a c t u r e d  a t  t h e  f a c i l i t y  d u r i n g  

1981 .  T h i s  was d i scovered  o n  A p r i l .  1 0 ,  1985,  when E P A  i n s p e c t -  

e d  r e c o r d s  a t  the  Sparrows P o i n t  f a c i l i t y .  On April 19 ,  1985,  

r e s p o n d e n t  c o r r e c t e d  t h e  A u g u s t  26 ,  1 9 8 2 ,  r e p o r t .  The c o r r e c -  

t e d  P A 1  d i d  n o t  show p r o d u c t i o n  o f  d imethylbenzene  a t  t h e  f a c i l -  

i t y  d u r i n g  1981. 

S e c t i o n  1 5 ( 3 i  o f  t h e  Act ,  1 5  U.S.C. § 2 6 1 4 ( 3 ) ,  p r o v i d e s ,  in- 
t e r  a l i a ,  t h a t  i t  s h a l l  be u n l a w f u l  f o r  any person " t o  f a i l  o r  

r e f u s e  t o  . , , establish o r  m a i n t a i n  r e c o r d s ,  . . . submit  r e -  

p o r t s ,  n o t i c e s ,  or o t h e r  i n f o r m a t i o n  , . . as  requi red  by t h i s  

c h a p t e r  o r  a r u l e  t h e r e u n d e r . "  The c o m p l a i n t  charges r e spond-  

e n t  w i t h  a  v i o l a t i o n  of t h i s  p r o v i s i o n  f o r  having f i l e d  a  f a l s e  

r e p o r t .  S e c t i o n  16 of t h e  A c t ,  1 6  U . S . C .  § 2 6 1 5 ,  p r o v i d e s  t h a t  

p e r s o n s  who v i o l s t e  S e c t i o n  1 5  s h a l l  be l i a b l e  fo r  c i v i l  p e n a l -  

t i e s  o f  up t o  $25,000 f o r  e a c h  such v i o l a t i o n .  

~ e s p o n d e n t ' s  Answer t o  t h e  c o m p l a i n t  admit ted t h a t  i t  h a d ,  

0 . . . . t h r o u g h  an e r r o r  i n  c o m p i l i n g  t h e  r ecords  fo r  t h e  p l a n t  

f o r  t h e  p e r i o d  in  q u e s t i o n ,  m i s t a k e n l y  1 i s t e d  a s  manufactured i n  

1 9 8 1  m a t e r i a l  t h a t  a  s u b s e q u e n t  r e v i e w  o f  t h e  records  i n d i c a t e s  

was n o t  i n  f a c t  ~ a n u f a c t u r e d  d u r i n g  t h i s  per iod . "  - 2 1  Respondent  

d e n i e d  t h a t  a  v i o l a t i o n  o f  S e c t i o n  1 5  o f  t he  Act h a d  o c c u r r e d ,  

b e c a u s e  r e sponden t  had n o t  " f a 1  1 ( e d )  o r  r e f u s ( e d I a  t o  " m a i n t a i n  
-- - 

2/ Answer t o  the c o m p l a i n t  a t  3 .  - 



r e c o r d s "  o r  " s u b q i t  r e p o r t s . "  Responden t  a s s e r t s  t h a t  an e r r o n -  

e o u s  r e p o r t  of m.nufacture,  such  a s  o c c u r r e d  here ,  a s  opposed  t o  

t h e  f a i l u r e  t o  r e p o r t  t h e  m a n u f a c t u r e  o f  a  chemical ,  does  n o t  

v i o l a t e  t h e  langgage of S e c t i o n  1 5  o r  40 C . F . R .  Par t  712. T h i s  

i s  t r u e  a l s o ,  acca rd ing  t o  r e s p o n d e n t ,  because  the  Act and r e g u -  

l a t i o n s  contempla ted  o n l y  t h a t ,  f o r  t h e  P A 1  due b y  November 1 9 ,  

1 9 5 2 ,  -- a  one- t ine  r e p o r t ,  p r e l i m i n a r y  i n  n a t u r e ,  -- t h e  r e p o r t -  

i n g  p e r s o n ' s  b e s t  e f f o r t s  were t o  be u s e d  t o  i d e n t i f y  t h e  chemi-  

c a l  s produced or impor ted  f o r  commerci a1 purposes .  A n  i n a d v e r -  

t a n t  o m i s s i o n  was never  i n t e n d e d  t o  be a c t i o n a b l e ,  in c o n n e c t i o n  

w i t h  t h e  November 1 9 ,  1982 ,  r e p o r t .  3 1  Respondent f u r t h e r  a r -  - 
g u e s  t h a t  t h e  c o ~ ~ l a i n t  i s  b a r r e d  by t h e  gene ra l  s t a t u t e  o f  l i m -  

i t a t i o n s  a t  28 U.S .C.  § 2 4 6 2 ,  b e c a u s e  i t  was f i l e d  more t h a n  f i v e  

y e a r s  a f t e r  t h e  Cate upon which t h e  e r r o n e o u s  r e p o r t  was s u b m i t -  

t e d .  A motion tt: d i s m i s s  on t h e  g round  t h a t  the  c o n p l a i n t  i s  

b a r r e d  by 28 U . S . C .  S 2 4 6 2  was f i l e d .  

In  o p p o s i t i 3 n  t o  t h e  mot ion  t o  d i s m i s s ,  complainant  a r g u e s  

t h a t  t h e  f i v e  year  l i m i t a t i o n  a t  2 8  U.S.C.  S 2462 does n o t  a p p l y  

t o  a d m i n i s t r a t i v ?  e n f o r c e m e n t  p r o c e e d i n g s ;  according t o  c o m p l a i n -  

a n t ,  i t  a p p l i e s  o n l y  t o  f e d e r a l  d i s t r i c t  and a p p e l l a t e  c o u r t  a c -  

t i o n s .  Complainant a r g u e s  f u r t h e r  t h a t ,  assuming t h a t  t h e  s t a t -  

u t e  o f  l i m i t a t i o n s  d i d  a p p l y ,  t h e  f i v e  y e a r  per iod  was e q u i t a b l y  

3 /  ~ e s p o n d e n t ' s  Response t o  C o m p l a i n a n t ' s  Motion i n  O p p o s i t i o n  
t o - c o m p l a i n a n t ' s  Motion t o  Dismiss, a t  1-3. 



t o 1  l e d  b y  what  c o m p l a i n a n t  r e g a r d s  a s  r e s p o n d e n t ' s  f r a u d u l e n t  

c o n c e a l m e n t  o f  the  v i o l a t i o n .  L a s t ,  c o m p l a i n a n t  a rgues  t h a t  

t h e  f i l i n g  o f  a  f a l s e  P A 1  c o n s t i t u t e d  a  " c o n t i n u i n g  v i o l a t i o n . "  

C o n s e q u e n t l y ,  i t  i s  u r g e d ,  t h i s  c a u s e  o f  a c t i o n  d i d  n o t  a c c r u e  

u n t i l  r e s p o n d e n t  f i l e d  i t s  c o r r e c t e d  P A 1  on  A p r i l  19, 1985 .  

The q u e s t i o n  o f  w h e t h e r  t h e  g e n e r a l  s t a t u t e  o f  l i m i t a -  

t i o n s  a t  28 U.S.C. § 2462 a p p l i e s  t o  a d m i n i s t r a t i v e  c o m p l a i n t s  

f i l e d  p u r s u a n t  t o  TSCA has b e e n  a d d r e s s e d  b y  s e v e r a l  f e d e r a l  ad-  

m i n i s t r a t i v e  l a w  j udges  b u t  n o t  s p e c i f i c a l l y  by  any f e d e r a l  d i s -  

t r i c t  o r  a p p e l l a t e  c o u r t .  The a r g u m e n t s  a r e  p e r s u a s i v e  t h a t ,  as  

a  m a t t e r  o f  l a w  as w e l l  as  common sense  and f a i r n e s s ,  28 U.S.C. 

S 2462  s h o u l d  and does a p p l y  t o  TSCA a d m i n i s t r a t i v e  c o m p l a i n t s .  

I t  i s  s o  h e l d .  4 1  - 
T u r n i n g  t o  c o m p l a i n a n t ' s  a r g u m e n t  t h a t ,  i f  t h e  s t a t u t e  o f  

l i m i t a t i o n s  does a p p l y ,  i t  s h o u l d  n o n e t h e l e s s  b e  t o l l e d  u n t i l  

A p r i l  10,  1985, because o f  f r a u d u l e n t  concea lmen t  o f  t h e  v i o l a -  

t i o n  b y  responden t .  a  b r i e f  e x a m i n a t i o n  o f  t h e  d o c t r i n e  o f  f r a u d -  

u l e n t  concea lmen t  i s  i n  o r d e r .  

The d o c t r i n e  f o r  t h e  p u r p o s e  o f  t o l l i n g  a s t a t u t e  o f  l i m -  

i t a t i o n s  i s  s e t  f o r t h  i n  Hobson v. W i l s o n ,  737  F. 2d 1, 33-36 

4 /  See I n  r e  D i s t r i c t  o f  Co lumb ia ,  D o c k e t  No. TSCA-111-439, Mem- 
o r z n d u m  D e c i s i o n  Upon O r d e r  G r a n t i n g  M o t i o n  t o  D ismiss ,  A u g u s t  30, 
1 9 9 1  ; a n d  CWM Chemical S e r v i c e s  Inc . ,  Chemica l  Haste  ~ a n a g e m e n t ,  
I n c  a n d  Waste Management, Inc. ,  D o c k e t  No. 11-TSCA-PCG-91-0213, -. 
November  6, 1991. 



D .  C.  Cir. 1984) - c e r t .  d e n i e d  sub  nom. Brennan v .  Hobson, 470 -- 
U. S. 1084 (19851, a s  f o l l o w s :  

F i r s t ,  . . . e q u i t a b l e  t o l l i n g  g e n e r a l l y  has 
two e l e n e n t s ,  ( s u c c e s s f u l  ) concealment  b y  de- 
f endan t  and d i l i g e n c e  by p l a i n t i f f ,  and, second . . . a  d e f e n d a n t  who c o n t r i v e s  t o  commit a  
wrong i n  such a  manner a s  t o  conceal  t h e  very 
e x i s t e n c e  of a  c a u s e  o f  a c t i o n ,  and w h o  mis- 
l e a d s  p l a i n t i f f  i n  t h e  c o u r s e  o f  committing 
t h e  wrong, may be found  t o  have concealed t h e  
wrong. g. a t  33. 

The C o u r t  of Appesls d i s t i n g u i s h e s  two t y p e s  of concealment :  

o n e  i n  which t h e  concealment  i s  an a d d i t i o n a l  a f f i r i n a t i v e  a c t i o n  

which  c o n c e a l s  t k ?  u n d e r l y i n g  f r a u d  ( a c t i v e  concealment) ,  and 

o n e  i n  which t h e  concealment  i s  i n h e r e n t  i n  t h e  f raud ( s e l f -  

c o n c e a l  ment)  . - 5 1  

In  connec t i cn  wi th  a c t i v e  c o n c e a l m e n t ,  " a d d i t i o n a l  a c t s  o f  

c o n c e a l m e n t  a r e  r e q u i r e d  t o  t r i g g e r  t h e  t o l l i n g  d o c t r i n e . "  - 6/ 
I n  t h e  i n s t a n t  czse ,  assuming a r g u e n d o  t h a t  the  f i l i n g  of t h e  

e r r o n e o u s  P A 1  r e p o r t  c o n s t i t u t e d  a  f r a u d ,  complainant h a s  n o t  

a l l e g e d  t h a t  res29ndent  t o o k  any a d d i t i o n a l  s t e p s  t o  c o n c e a l  

t h e  f r a u d .  The ? . ~ r i l  1 0 ,  1985 ,  i n s p e c t i o n  revea led  an e r r o r  

i n  r e p o r t i n g ,  and, on A p r i l  1 9 ,  1 9 8 5 ,  r e sponden t  r e v i s e d  t h e  

P A 1  t o  c o r r e c t  t i l o  e r r o r .  S i n c e  c o m p l a i n a n t  has not a l l e g e d  

a n  a d d i t i o n a l  a c t  which s u c c e s s f u l l y  c o n t r i b u t e d  t o  c o n c e a l i n g  

- I d .  a t  3 3 ,  note 102.  5' - 
I d .  a t  33. 61  - - 



t h e  a l l e g e d  f r a u d ,  i t  has  n o t  shown f r a u d u l e n t  concea lment .  

In  connect ion  w i t h  s e l  f - c o n c e a l m e n t ,  " . . . . d e f e n d a n t s  

m u s t  engage  i n  sane m i s l e a d i n g ,  d e c e p t i v e  o r  o the rwise  c o n t r i v e d  

a c t i o n  o r  scheme, i n  t h e  c o u r s e  o f  commi t t ing  t h e  wrong, t h a t  

i s  d e s i g n e d  t o  nzsk t h e  e x i s t e n c e  o f  a  c a u s e  of a c t i o n . "  7 1  Here ,  - 
c o m p l a i n a n t  has  n o t  a l l e g e d  a n y t h i n g  o t h e r  than t h a t  r e s p o n d e n t  

s u b m i t t e d  a  PA1 r e p o r t  which c o n t a i n e d  i n f o r m a t i o n  which was u n -  

t r u e .  T h e r e f o r e ,  f r a u d u l e n t  c o n c e a l m e n t  of  t h e  " s e l  f - c o n c e a l -  

ment"  t y p e  has  n s t  been show. A c c o r d i n g l y ,  t h e  s t a t u t e  of  l i m i -  

t a t i o n s  a t  28 U . S . C .  $2462 i s  n o t  t o l l e d  based u p o n  t h e  e q u i t a b l e  

d o c t r i n e  of  f r a u j u l e n t  c o n c e a l m e n t .  

compla inan t  a r g u e s  t h a t  t h i s  c a u s e  of  a c t i o n  d i d  n o t  a c c r u e  

u n t i l  Apr i l  1 0 ,  1985 ,  when r e s p o n d e n t  s u b m i t t e d  i t s  r e v i s e d  PA1 

r e p o r t ,  s i n c e  t h s  v i o l a t i o n  i s  o f  a  " c o n t i n u i n g "  n a t u r e .  Sec-  

t i o n  1 6 ( a ) ( l )  of t h e  Act ,  15  U.S.C. $ 2 6 1 5 ( a ) ( 1 ) ,  p r o v i d e s  t h a t  

" [ E l a c h  d a y  such a  v i o l a t i o n  c o n t i n u e s  s h a l l ,  f o r  purposes  o f  

t h i s  s u b s e c t i o n ,  c o n s t i t u t e  a  s e p a r a t e  v i o l a t i o n  of s e c t i o n  261 4 

o f  t h i s  t i t l e . '  Ah i l e  S e c t i o n  1 6 ( a ) ( l )  d o e s  sugges t  t h a t  a  v i o -  

l a t i o n  c o n t i n u e s ,  such r e a d i n g  i s  l i m i t e d  b y  t h e  ph rase ,  " f o r  

p u r p o s e s  of  t h i s  s u b s e c t i o n . "  I t  i s  c l e a r  t h a t  f o r  p u r p o s e s  o f  

p r o p o s i n g  t h e  a s ses smen t  o f  c i v i l  p e n a l t i e s ,  compla inant  may 

c o n s i d e r  t h e  l e n g t h  of  t ime  d u r i n g  which t h e  v i o l a t i o n  went on. 

- 'I - I d .  a t  3 4 .  Emphasis i n  o r i g i n a l .  



T h a t  d o e s  not  mean, however ,  t h a t  S e c t i o n  1 6 ( a ) ( l )  should  be  

c o n s t r u e d  t o  c r e z t e  a  c o n t i n u i n g  v i o l a t i o n  f o r  purposes o f  t o l -  

l i n g  a  s t a t u t e  o f  l i m i t a t i o n s .  I n  e f f e c t ,  such a  c o n s t r u c t i o n  

would r e s u l t  i n  n o  e f f e c t i v e  s t a t u t e  o f  l i m i t a t i o n s  upon admin-  

i s t r a t i v e  compla in ts  under  TSCA, a  r e s u l t  which was r e j e c t e d  i n  

c o n s i d e r i n g  whet7tr  28 U.S .C.  5 2 4 6 2  a p p l i e s  t o  a d m i n i s t r a t i v e  

p r o c e e d i n g s  under TSCA. - 8 1  

In  s u p p o r t  o f  i t s  " c o n t i n u i n g n  v i o l a t i o n  argument,  com- 

p l a i n a n t  c i t e s  U .  S .  v .  Advance Mach ine ry  C o . ,  5 4 7  F. Supp. 1 0 8 5  

( D .  M N .  1 9 8 2 ) .  I n  t h a t  c a s e ,  t h e  c o u r t  i n t e r p r e t e d  S e c t i o n  4 

o f  t h e  Consumer ' roduc t  S a f e t y  A c t ,  1 5  1J.S.C. § 2 6 1 4 ( b ) ,  t o  i m -  

p o s e  upon a  manufac tu re r  a  " c o n t i n u i n g  d u t y "  t o  inform t h e  Con- 

sumer P roduc t  Sa f3 ty  Commission o f  p r o d u c t s  which f a i l  t o  con-  

p l y  w i t h  r e g u l a t i ~ n s  o r  which c o n t a i n  d e f e c t s ,  This ,  however ,  

i s  q u i t e  a  d i f f e r e n t  m a t t e r  f rom t h e  p r o p o s i t i o n  contended f o r .  

H e r e ,  Sec t ion  8  o f  t h e  Ac t ,  1 5  U.S.C. S 2 6 0 7 ,  a u t h o r i z e s  

t h e  E P A  Admin i s t r a to r  t o  p r o m u l g a t e  r e g u l a t i o n s  r e g a r d i n g  t h e  

p o r t i n g  o f  t h e  n ~ n u f a c t u r i n g  o r  p r o c e s s i n g  of c e r t a i n  c h e m i c a l  s .  

P u r s u a n t  t o  Sec t ion  8 ,  E P A  p r o m u l g a t e d  40 C.F.R. P a r t  712. 40 

C.F.R. § 712.30(d) r e q u i r e d  a P A 1  r e p o r t  t o  be submit ted  b y  a 

p a r t i c u l a r  d a t e  f o r  t h e  c h e m i c a l s  l i s t e d  i n  t h a t  s e c t i o n .  Nei- 



t h e r  t h e  Act nor  t h e  r e g u l a t i o n s  imposes  upon the  m a n u f a c t u r e r  

a  c o n t i n u i n g  d u t y  t o  s u b m i t  r e v i s e d  P A 1  r e p o r t s .  Indeed,  t h e  

o n e - t i m e  " p r e l i m i n a r y  a s s e s s m e n t "  scheme s e t  o u t  a t  5 7 1 2 . 3 0 ( d )  

b e l i e s  a  c o n t i n u i n g  d u t y  of t h e  s o r t  found i n  Advance Machinery .  

Accord ing ly ,  i t  i s  found t h a t ,  w h i l e  t h e  l e n g t h  of t i m e  

d u r i n g  which a  v i o l a t i o n  of  t h e  Act has  c o n t i n u e d  i s  p r o p e r l y  

t a k e n  i n t o  accouqt  i n  d e t e r m i n i n g  t h e  amount of c i v i l  p e n a l t y  

which  w i l l  be sought  a g a i n s t  a  p r o p o s e d  r e s p o n d e n t ,  S e c t i o n  

1 6 ( a ) ( l  does  n o t  p r o v i d e ,  and may n o t  r e a s o n a b l y  be r e a d  t o  

p r o v i d e ,  f o r  a  " : o n t i n u i n g U  v i o l a t i o n  t h a t  t o l l s  a  s t a t u t e  o f  

l i m i t a t i o n s .  

R e s p o n d e n t ' s  motion t o  d i s m i s s  i s  hereby g ran ted .  T h i s  

m a t t e r  i s  d i smissed  w i t h  p r e j u d i c e  a s  b a r r e d  b y  t h e  s t a t u t e  of  

l i m i t a t i o n s  a t  2 3  U.S.C. § 2 4 6 2 .  

/" ~ d m i n i  s t r a t i  ve Law Judge 

December 23,  1 9 9 1  
Wash ing ton ,  D .  C .  
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