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UNITED STATES ENVIRONHENTAL PROTECTION AGENCY 

IN THE MATTER OF 

8 b S Landfill, Inc. : Dkt. No. CAA-111-002 

Judge Greene 

Respondent : 

ORDER DENYING 
MOTIONS FOR ACCELERATED DECISION AND DENYING MOTION TO DISMISS 

The complaint herein charges Respondent with failing or 

refusing to furnish waste shipment records pertaining to 

Respondent's landfill for November and December, 1991, to the 

U.S. Environmental Protection Agency (EPA) after a proper request 

to do so pursuant to 40 CFR § 61.154(i) was made by EPA.' 

Respondent denies that the request for November and 

December, 1991, waste shipment records was ever made, and points 

' The complaint originally contained three charges. Two 
charges were dismissed on March 17, 1993, pursuant to unopposed 
motion of Respondent. See Com~lainant's Memorandum in S u ~ ~ o r t  of 
Motion for Accelerated Decision, February 10, 1994, at 5. 



to what it characterizes as nunsubstantiatedu allegations in the 

complaint and in an affidavit of an EPA official offered by 

complainant in support of its motion for summary judgment.* 

The parties have been unable to settle. Complainant moved 

for "acceleratedw decision, or summary judgment, as to both 

liability and civil penalty. Respondent filed a cross motion for 

summary judgment, a motion to dismiss, and a motion for "special 

limited discoveryw of the names of S & S Landfill, Inc. employees 

to whom Complainant believes the oral requests were made, and the 

dates of the requests. 

complainant relies principally upon an affidavit of the EPA 

official who conducted the inspections of Respondent's facility. 

The affidavit states that a request was made orally for 

Respondent's waste shipment records for November and December, 

1991, in the course of the January, 1992, inspection of 

Respondent's facility. However, this official's report of the 

inspection for that date does not mention a request for November 

and December records or any other records. Subsequently, in a 

March, 1992, letter to Respondent's officials, reference is made 

to requests for records, but not specifically to a request for 

November and December, 1991,  record^.^ Since there were other 

inspections of respondent's facility in which requests for waste 

* Affidavit of Mr. Douglas E. Foster, Attachment I to 
Complainant's motion for and memorandum in support of 
"accelerated1' decision, February 10, 1994. 

Letter from John P. Daley, EPAts Region 111 NESHAP 
Asbestos Coordinator, to Mr. Ronald I. Levine, S & S Landfill 
Inc. official (March 19, 1992). 
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shipment records were made4, other than the November and 

December, 1991, records, the letter does not establish that a 

request for the November and December records was in fact made. 

It is not disputed that Respondent has supplied waste shipment 

records for February and March, 1992. Respondent maintains that 

these were the only records requested by EPA. 

It is clear that summary judgment cannot be granted to 

either Complainant or Respondent. The complaint alleges that 

Respondent failed or refused to furnish waste shipment records 

for November and December, 1991, upon request. Respondent denies 

that such a request was made. In this case, it is not a "mereM 

denial, but one given some credence by the undisputed fact that 

respondent did furnish waste shipment records for later dates. In 

deciding summary judgment motions, the entire record must be 

viewed "in the light most hospitable to the party opposing 

summary judgment, indulging all reasonable inferences in that 

party's favor.t1s As the parties are aware, summary judgment 

lies when "there is no genuine issue as to any material fact and 

. . . the moving party is entitled to a judgment as a 
matter of law." Fed. R. Civ. P. 56(c). A "genuinew issue llexists 

if there is 'sufficient evidence supporting the claimed factual 

dispute' to require a choice between 'the parties' differing 

October 17. 1991; January 15, 1992; and April 9. 1992. 
See Complainant's pretrial exchange exhibits 1, 2, and 4. 

Griuus-Rvan V. Smith, 904 F.2d 111, 115 (1st Cir. 1990) 
(citing Brennan v. Hendriqan, 888 F. 2d 189, 191 (1st Cir. 1989) ; 
Mack v. Great Atlantic and Pacific Tea Co., 871 F.2d 179, 181 
(1st Cir. 1989) ) . 
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versions of the truth at trial.'lt6 While evidence which is 

"merely colorable, or is not significantly probativent will not 

preclude summary j~dg-ment,~ here, it is not possible for 

respondent to "set forth specific facts showing there is a 

genuine issue for trialm8 because of the specific dispute in 

question. Complainant asserts that a request was made, based 

upon an affidavit from the official who says he made the request, 

and a letter which does not specifically request the records at 

issue here. Respondent denies that the request was made. In 

this case, it would be difficult to furnish "specific factsw or 

Ithard evidenceu9 that the request was not made. In order to be 

scrupulously fair, and "indulging all reasonable  inference^"'^ 

in Respondent's favor, it will be held that Respondent's case 

survives Complainant's summary judgment challenge. 

Evaluating next Respondent's summary judgment motion, 

Complainant's evidence must also be construed Itin the light most 

hospitablew to Complainant. Here, an affidavit from the federal 

official who conducted the inspection of Respondent's premises 

and says he requested the records is sufficient to create a 

genuine issue as to whether an oral request was made. 

Id. - 
Anderson v. Liberty Lobby, Inc., 4 7 7  U.S. 2 4 2 .  2 4 9 - 2 5 0  

(1986). 

Fed. R. Civ. P. 56(e). 
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~ccordingly, the factual dispute in this case must be tried, 

unless the parties can agree to settle. 

It is clear, too, that Respondent's Motion to Dismiss must 

be denied. The Consolidated Rules of Practice, 40 CFR Part 22, 

contain no specific standard by which to judge a motion to 

dismiss. When the Consolidated Rules are silent, however, 

guidance may be obtained from other statements of the law, such 

as the Federal Rules of Civil Procedure (FRCP)." With regard 

to FRCP 12(b)(6) motions to dismiss for failure to state a claim 

upon which relief can be granted, the Supreme Court has stated 

that "[i]t is axiomatic that a complaint should not be dismissed 

unless 'it appears beyond doubt that the plaintiff can prove no 

set of facts in support of his claim which would entitle him to 

relief. '1112 In addition, for purposes of deciding motions to 

dismiss in civil actions, the allegations of the complaint are to 

be taken as true.13 In the instant case, the allegations of the 

complaint, if taken as true, do state a cause of action and 

establish a prima facie case for a violation of 40 CFR § 

61.154 (i) by Respondent. 

In the event of a trial on this issue, some limited 

l 1  - See In the Matter of Chautauqua Hardware Corooration, 
EPCRA Appeal No. 91-1, Order on Interlocutory Review (June 24, 
1991), at 10 n. 10. 

l2 McLain v. Real Estate Board of New Orleans. Inc., 444 
U.S. 232, 246 (1980) (citing Conlev v. Gibson, 355 U.S. 41, 45-46 
(1957) ) . 

l3 United States v. Gaubert, 499 U.S. 315, 327 (1991); 
Hushes v. Rowe, 449 U.S. 5, 9 (1980); Jenkens v. McKeithen, 395 
U.S. 411, 421-22 (1969). 
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discovery may have to be granted, since the dispute is whether an 

oral request was made for the November and December, 1991, 

reportsT4 and since credibility determinations will have to be 

made. A ruling on Respondent's motion for limited discovery 

will be deferred pending continued settlement efforts, which are 

encouraged by the attached Order. 

Accordingly, both motions for summary judgment 

(mtacceleratedN decision), as well as Respondent's Motion to 

Dismiss will be denied. 

ORDER 

1. Complainant's motion for "acceleratedmm decision is 

denied. 

2. Respondent's motion for mtacceleratedu decision is 

denied. 

3. Respondent's motion to dismiss is denied. 

4. The parties shall resume efforts to settle this matter, 

and shall report upon status during the week ending 

October 21, 1994. 

/ ~dmh5strative Law Judge 
Dated: September 22, 1994 
Washington, D.C. 

l 4  No written request specifically for November and 
December, 1991, waste shipment records appears to have been made 
to Respondent. Complainant correctly points out that requests 
for records pursuant to 40 CFR §61.154(i) are not required to be 

a made in writing. However, the sufficiency of such requests is a 
different matter from whether an oral request can be proven in 
the face of a dispute. 
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