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" UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
BEFORE THE ADMINISTRATOR
IN THE MATTER OF

COMMERCIAL CARTAGE COMPANY, DOCKET NO. CAA-93-H-002

)
)
)
)
RESPONDENT )

ORDER ON DISCOVERY

‘Complainant has moved for;discovery in this proceeding

‘under Section 205(c) of the Clean Air Act (42 U.S.C. § 7524(c)) for

the purpose of evaluating Commercial Cartage’s (ccC’s) ability to
pay the proposed penalty of $81,000 (Discovery Requést, dated
July 22, 1996). The motion recites, inter alia, that CCC has not
complied with the order, dated April 2, 1996, which directed CCC to

supply on or before April_zé, 1996, a copy of its most_recent

‘financial statements, e.g., balance sheets, profit and loss or

income and expense statements, and a copy of its Federal and state
tax returns for the past three years. V ccc’s stated reason for
failing to furnish listed financial data is that its records are in

storage and cannot be readily accessed and that it has obtained

YV  In response to the order requiring ccC to furnish a copy
of its certificate of corporate dissolution, if any, CCC has
provided a copy of the revocation. of its operating authority,
effective November 29, 1994, issued by the Interstate Commerce
Commission (Prehearing Exchange, dated April 25, 1996).
Complainant alleges, however; that there are several companles'
operating under the name of Commercial Cartage Co.. in various
states, 1nc1ud1ng St. Louis, Missouri, and that a firm’s authority
to operate is normally reinstated prov1ded it purchases adequate
insurance (Dlscovery Request at 2).
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extensions, and.not yet filed; its tax returns for the.years'1994
and 1995 (Prehearing Exchange) . Cemplainant moves that CCC.be
directed to comply with the_April 2, 1996, order and to provide
other data, a substantial part of which is relevant only on the
assumption that there has been "self-dealing" between CCC and its
corporate principals.? cCC has not responded to the motion.
‘In accordance with Rule 22.19(f)(1) (40 CFR Part 22), the

ALJ may order discoVery.in_addition to prehearing exchanges upon
findings: ki) that’such discovery wiil net in any way unreasonably
delay the proceeding; (ii) that the information to be obtained is
not otherwise obtainable; (iii) that the information has

significant probative value. The compiaint in this proceeding'was-

" filed on June 2, 1993, and the hearing is currently scheduled to

commence on -September 24, 1996. Delays in bringing this matter to

a hearing are attributabie to several factors other than discovery.
Complainant apparently intends'te use tae information it seeks to,
inter alia, determiﬁe the necessity and reasonableness of specific
expenditures, the accuracy and validlty of accounts and amounts, to
determine whether unnecessary or 1uxury items are being charged to
the company and whether the company has transferred assets to
officers or shareholders at less than fair market value. Assuming
that Complainant had immediate aad'unfettered access to CCC’s beoks

and records, these determinations almost certainly could not be:

2  complainant’s request for financial data and income tax
returns of CCC’s principals was denied, because there was no
evidence that the corporation was merely an alter ego of such
individuals (Order, dated Aprll 2 '«1996) .




3 .
made with any semblance of validity in the time remaining before
the hearing. In sum, granting discovery of the magnitude
contemplated for the purposes intended would require‘a ccntinuance.
Although ‘a continuance of the hearing would not ipso  facto
constitute unreasonable delay, the length of time this proceeding
has been pending dictates adainst granting a continaance absent the
most compelling circumstances. These considerations indicate that
a finding the requested dlscovery will not unreasonably delay the
,-pr-oceedlng may be .made only with hesitation and that, absent
stronger justification than has been shown here, the scoée_of
discovery should be curtailed.? While there does not appear to be
any question but that the information sought is obtainable only
from CCC, onlyda part of the_requested discovery has been shown to
have "significant probative value". Rulings.upon Complainant’s
requests follow:

Nos. 1 and 2. Number 1 asks for a copy of CCC’s Federal
and state tax returns for the past three years, or if the returns
have not yet been filed, a copy of the preliminary drafts, and a’
copy of the three most recently filed Federal and state tar
returns. Number 2 asks for a copy of CCC’s most current financial

statements.

¥  Guidelines for the Assessment of Civil Penalties Under
Section 16 of the Toxic Substances Control Act; PCB Penalty Policy
(45 Fed. Reg. 59770, September 10, 1980) recognize the unreasonable
burden that extensive financial analysis in determining ability to
pay may place on the Agency as well as on the firm (Id. 59775).
Instead, the Agency concluded that four percent of a firm’s gross
sales or revenues would be a reasonable guide as to a flrm s
ability to pay. -
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Ruling: These documents are- obviouély relevant and

' probative on the "ébility to pay" issue. Although the request for

tax returns has been expanded, CCC was essentially directed to
provide these documents by the April 2 order. These requests will
be granted.

Nos. 3, 4, 5, and 6. Number 3 asks fof CCC’s year-end
trial balénces for the past five years, Number 4 asks for CCC's
chart of accounts for fhe past five years, Number 5 aéks for CCC's _
general ledger for the period Janﬁary 1, 1991, to the'b:esent, and
Number 6 asks for CCC’s depreciation schedule since the'date of
incorporation. Complainant explains that a yéar-end trial balance
is listing of-dll the accounts maintained by a éompany with the
year-end balance in éach\of the'identified accounts, a dhart of
accounts is a listing by accountlnumber of each account included in
a company’s financial records, an account is the record used to
record increases and decreases in a ’'single aése;, expense,
liability, or equity amount and that the entire group of accounts

is called the general 1ledger. A depreciation schedule is a

detailed schedule of a corporation’s assets which have a useful

life of one year or more.

According to Complainant, the triai balance must first
be'reViewgd to identify those accounts which are relevant to
Respondent’s ability to pay the proposed penalty and knowledge of
the components makihg up.each accouht'(amountf listed on the tax
return is necessary so that the relevant assets,_expenses and

liabilities may be evaluated to Adetermine' the necessity and
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appropriéteness of each. Complainant says that the chart of

accounts 1is necessary because company-generated documents’ may
identify accounts by number only and that wifhout a description of-

the accounts, proper analysis of th? accounts and substantiating

documents cannot be performed. Complainant asserts that general
ledgers for the past five years will, in coﬁjunétion with other

requested documehtation, be used to make numerous determinatiéns
ihcluding'the neceésity of specific expendituresl the accuracy of

the accounﬁs being analYied, and th%, validity of amounts

identified. According to.CQmplainant, the depreciation schedule

Vill show if any’éssets have been recently purchased and the
associated cost, will show if’there are unnecessary or luxury items

being paid for b§ thg corporétion,'will show whether éssets have
been transferred to an unrelated party or whether a distribution
has been made to a shareholder or other related party, ahd will

show thelamount‘the company paid fof an asset. | |

Ruling: Complainant’s motion is based on the notion that

‘an Agency auditor will review over five yearé of CCC’s expenditures
(its depreciation séhedule since the date of ¢cCC!s incorporation)'

and determine the necessity and’reasonablgness of such expenditures

and whether the depféci&tion schedule fairly reflects the value of
items shown or transferred to officers or shareholders. The idea

being that prop’e.rty having a greater value than shown on the
depreciation'schedule, unreasonablé or unnecessdry»expenditures and
property transferred at less than fair market value are:assets, the

latter constituting' potehtial "accounts receivable to CCC from
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officers, direCtors, shareholders, or related parties, from which
the proposed penalty may be paid. it is iﬁmediately.apparent that
whether the auditor’s review will reﬁeal assets such as those
listed or similar assets 1is theoretical and speculative. ' It
follows that the information requested has not been shown to have
"Significant probative value." ‘Moreover, determinations that an
expenditure is unnecessary or unreasonable or that property has
been transferred at less than fair market raise collateral issues
that are iikely to be disputed. For example, even if some or ali
the méntioned determinations were made and are fully supportable,
a purported account receivable. from an officer or. shareholder
having little income and few assets would be of little value. It
should also be noted that the Agency’s "Guidance on betermining a
Violator's Ability to Pay a Civil-Penalty" (GM 56, December 16,
‘ 1986) emphasizes thatr"(t)ax returns are the moet complete and in
the most consistent form for analysis" and does not include a
compenyfs basic records, such as a generel ledger,. as among
documents which may be requested.y Request Nos. 3 through 6 will

be denied.

¥ fThe Guidance provides: Financial information to request
from for-profit entities may include the most recent three to five
Years of: 1. Tax Returns; 2. Balance Sheets; 3. Income statements:;
4.. Statements of changes in financial position; 5. Statements of
operations; 6. Retained earnings statements; 7. Loan applications,
financing agreements, security agreements; 8. Annual reports; or 9.

- Business services, such as Compustat,; Dun and Bradstreet, or Value
Line (Id.3). ' . :
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In view of the fbregoing, disposition of Complainant’s
discovery requests for other specific documents does noﬁ'require
discussion. Réquest No. 7 asks CCC to provide a copy of all
cSmpleted 1099, 1098, and W-2 fofms issued to officers and
shareholders of Respondent and ?he corporate group for the years
1991 through 1995 inclusive; No. 8 asks for a copy of lease

agreements for all property rented by Respondent since 1991; No. 9

-asks for a copy of sales agreements, bills of sale, deeds, etc. of

- any assets sold by Respondent within the past 5 years; No. 10 asks

for a copy of all sales agreements, bills of sale, deeds, etc. of

property purchased by Respondent within the past 5 years; No. 11

asks for a copy of all bank statements for all bank accounts

maintained by Respondent for the .past years; No. 12 asks for a copy

of loan applidations and loan documents for all outstanding loans

- to Respondent; No. 13 asks that for any loans from a shareholder to

Réspondent a copy of the canceled check [from the shareholdér] and
the loan documents be provided”; and No. 14 asks for a copy of any
management representation letters to an indépendent auditor within
the past five years regarding ény litigation in which CCC may be
ipvolved which may have a material impact on the company’s
financial statements [condition], and to any going concern;
Ruling: cCcC will be directed to comply with Request No.

12. The balance of these requests will be denied.

3/ A canceled check written by a shareholder, or anyone else
for that matter, to CCC would not normally be in CCC’s possession.
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Although not labeled as such, Complainant has also
submitted interrogatories, the stated purpose of which assertedly
is to determine the extent of CCC’s resources and assets, to
evaluate CCC’s. financial viability based upon its outstanding debts
and ability to raise funds from various sourceé, and to evéluate
CCC’s corporate structure to determine whether it is linked to
related_businesses with substantial éssets. Although cohceivably
relevant, this information has not been shown to have ﬁsighificanf_
prébative.value“. Moréover, the'iﬁformation, if obtained, raises
collateral issues which may well requiré a continuance of the
hearing date; The request that CCC be directed to answer thésg

interrogatories will be denied.

ORDER
Complainant’s motion for discovefy is granted in part and
denied in part as indicated above. CCC is directed to comply with
the order, dated April 2, 1996, and furnish the documents as to

which discovery has been granted on or before September 13, 1996.

Dated this ____ day of August 1996.

Admin strative‘Law'Judge
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. I do hereby certify that the foregoing Order On Discovery
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Mobil Source Enforcement Branch

Air Enforcement Division (2242-A)
U.S. Environmental Protection Agency
401 M Street, S.W.

Washington, D.C. 20460

Gary R. Letcher, Esd.
Coleen M. Morgan, Esqg.

The Harker Firm .
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Washington, D.C. 20015

Mr. Larry Lewis

President

Commercial Cartage Company
447 Flanders Drive

St. Louis, MO 63122-1456
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Zdhnnie B. Jones 47
ffice of The Hear¥ng Clerk (1900)
U.S. Environmental Protection
Agency. '
401 M Street, S.W.
_Washington, D.C. 20460

Dated: August 22, 1996




