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Decision on Motion f o r  Reconsideration 

Under date of September 19, 1979, Thompson-Hayward Chemical Company 

has moved f o r  reconsideration of the decision,  dated August 31, 1979, 

denying i t s  motion t o  dismiss t h i s  Sec. 6 ( b ) ( 2 )  proceeding insofa r  as 

Dinitro Technical i s  concerned. The bas is  f o r  the motion i s  t h a t  none 
h 

of the data,which Dow al leges  t h a t  Thompson-Hayward was required t o  

b u t  f a i l ed  t o  submit with i t s  applicat ion fo r  the  r eg i s t r a t i on  of Dinitro 

Technical (appl ica t ion received March 12, 1975; granted June 9 ,  1975) was 

required by the  Interim Pol icy Statement (38 FR No. 222 a t  31862-64, 

November 19, 1973) \ n  e f f e c t  a t  the time. Neither Dow nor counsel f o r  

Respondent has responded t o  the motion f o r  reconsiderat ion within the 

time speci f ied  by Sec. 164.111 of the Rules of Pract ice .  
' 

In i t s  pe t i t ion  f o r  the cancel la t ion of Dini t r o  Technical, Dow has 

alleged t ha t  Thompson-Hayward was required t o  b u t  f a i l ed  t o  submit with 

i t s  applicat ion f o r  the  reg i s t ra t ion  of Dini t r o  Technical the following: 
I 

1 .  Materials identifying and del ineat ing the data which 
i t  wished the Administrator t o  consider i n  support 
of i t s  applicat ion.  

2. Materials evidencing t h a t  i t  had made an o f f e r  t o  pay 
reasonable compensation t o  the owner o r  owners of data 
which the Administrator was t o  consider i n  support of 
the appl ica t ion,  o r  evidencing the  owner's o r  owners' 
?ermiss icn .  

3. Materials evidencing the owner's o r  owners' permission f o r  
the  use of any data protected by Sec. 10(b)  of the Act. 



(Pe t i t i on  of The Dow Chemical Company For Cancel l a t i o n ,  dated 
August 8 ,  1977). 

Thompson-Hayward concedes t ha t  i t  did not submit the l i s t e d  mater ia ls  

with i t s  appl ica t ion,  but contends t h a t  i t  submitted a l l  mater ia ls  required 

by EPA in 1975 and t h a t  i f  EPA made a  mistake in es tab l i sh ing  the require-  

ments t o  support an appl ica t ion f o r  r eg i s t r a t i on ,  Dow may not r e l y  on 

t ha t  mistake as a  ground f o r  canceling Thompson-Hayward's r eg i s t r a t i on .  

The Interim Policy Statement provided (38 FR 31803) in per t inent  pa r t :  

All appl ica t ions  f o r  r eg i s t r a t i on ,  whether f o r  new 
r eg i s t r a t i ons ,  amendment of ex i s t ing  reg i s t ra t ions  
o r  renewals, submitted t o  EPA on o r  a f t e r  the date 
of t h i s  notice shal l  contain: 

1.  An express, wri t ten  o f f e r  t o  pay reasonable 
com ensation t o  the extent  provided under sec. 
3 ( c f ( l ) ( D )  f o r  use of any t e s t  data submitted t o  
€PA in  connection with an appl ica t ion fo r  r eg i s t r a -  
t ion  f o r  the f i r s t  time on o r  a f t e r  October 21, 1972; 
and 

2.  One of t he  following: 

( a )  A1 1  required supporting data ;  

( b )  s p e c i f i c  references t o  a l l  required data t o  be 
considered i n  support of the appl ica t ion;  such 
references may be t o  data contained in o r  submitted 
i n  connection with other  appl ica t ions  o r  other 
r eg i s t r a t i ons ,  o r  in  the  open l i t e r a t u r e ,  but sha l l  
be t o  sources e a s i l y  ava i l ab le  t o  the Agency and shal l  
be c l e a r l y  iden t i f i ed ;  o r  

( c )  A request  t h a t  r eg i s t r a t i on  proceed on the  basis  
of use pa t t e rns ,  e f f i cacy  and sa fe ty  previously 
established under FIFRA. An appl icant  proceeding under 
this,  paragraph ( c )  may submit addit ional  data t o  
support the ef f icacy and sa fe ty  of speci f ied  uses 
contained i n  h i s  appl ica t ion;  as  t o  such da ta ,  the  
appl ica t ion wil l  be t r ea ted  as proceeding under 
paragraph ( a ) .  

Thompson-Hayward's appl i ca t ion  requested t h a t  the appl i ca t ion  be 

processed on the  basis  of previously es tabl ished use pa t t e rns ,  e f f i cacy ,  



and s a f e t y  ( 2 ( c )  o f  t he  I n t e r i m  P o l i c y  Statement)  and con ta i ned  t h e  

genera l  o f f e r  t o  pay s ta tement  r e q u i r e d  by t h e  I n t e r i m  P o l i c y  Statement  

quoted above. (See - The Dow Chemical Company v .  Thompson-Hayward Chemical 

Company, F I  FRA Comp. Docket No. 49 ) .  N o t i c e  o f  Thompson-Hayward's app l  i c a t i o n  

a l ong  w i t h  n o t i c e s  o f  o t h e r  a p p l i c a t i o n s  f o r  r e g i s t r a t i o n  was pub1 i shed  (40  FR 

15932, A p r i  1  8, 1975) .. Thompson-Hayward ' s  appl  i c a t i  on was accepted on June 9, 

7975 (EPA Reg. No. 148-1213) and Dow's c l a i m  f o r  compensation, da ted  June 2, 

1975, was rece i ved  by EPA's R e g i s t r a t i o n  D i v i s i o n  on June 11, 1975. Acco rd i ng l y ,  

no o p p o r t u n i t y  appears t o  have been a f f o r d e d  f o r  compl iance w i t h  procedures 

contemplated by t h e  I n t e r i m  P o l i c y  Statement which p r o v i d e  t h a t  a f t e r  

r e c e i p t  o f  a  c l a i m  f o r  compensation an a p p l i c a n t  proceeding under 2(c) 

would be r e q u i r e d  t o  do one of  t h e  f o l l o w i n g :  ( a )  submi t a  r e v i s e d  

app l i ca t i bn '  meet ing t h e  requ i rements  o f  2 ( a )  o r  2 (b ) ;  ( b )  acknowledge i n  

w r i t i n g  t h a t  t h e  a p p l i c a t i o n  r e l i e s  on da ta  t h a t  t h e  c l a i m a n t  has i d e n t i f i e d  

as da ta  upon which i t  i s  a s s e r t i n g  a  c l a i m  f o r  compensation; o r  ( c ) ' o b t a i n  

EPA approva l  t o  con t i nue  t o  proceed under 2 ( c )  w i t h o u t  r e l i a n c e  on t h e  

da ta  i d e n t i f i e d  by t h e  c l a i m a n t  b u t  on o t h e r  r e l e v a n t  da ta  s p e c i f i e d  by t h e  

a p p l i c a n t  i n  suppor t  o f  i t s  a p p l i c a t i o n .  

Accompanying t h e  mo t i on  f o r  r e c o n s i d e r a t i o n  i s  an a f f i d a v i t ,  da ted  

September 18, 1979, o f  Ms. Dusty  I \ l i l l e r ,  P e s t i c i d e  R e g i s t r a t i o n  Coo rd ina to r  

f o r  Thompson-Hayward and t h e  i n d i v i d u a l  who s igned  and superv ised  t h e  

a p p l i c a t i o n  f o r  t h e  r e g i s t r a t i o n  o f  D i n i t r o  Techn ica l .  The a f f i d a v i t  

s t a t e s  t h a t  t h e  a p p l i c a t i o n  was submi t ted  under t h e  2 ( c )  method o f  t h e  

I n t e r i m  Pol i c y  Statement, and t h e  a f f i a n t ' s  be1 i e f  t h a t  under such method 

EPA d i d  n o t  r e q u i r e  m a t e r i a l s  i d e n t i f y i n g  t h e  da ta  t o  be r e l i e d  upon and 

f u r t h e r ,  t h a t  t h e r e  was no way such m a t e r i a l s  cou ld  have been i d e n t i f i e d  



by an applicant because no  indexes or 1 i s t s  of data in EPA f i l e s  to which 

EPA would refer  in considering a "2(c)"  application were available to  
F 1 / - 

applicants. The af f idavi t  s t a t e s  Ms. Mi1 l e r ' s  understanding tha t  in 

1975 E P A  could n o t  readily identify data in i t s  f i l e s  and c i t e s  the 

statement in the Interim Policy Statement t o  the e f f ec t  that  in the case of 

a product proceeding to  reg-istration under 2 ( c ) ,  i t  may be impossible to  

determine in the future what data were considered in support of the application. 

With respect t o  the alleged requirement for  a d i rec t  of fer  to pay compensation 

to  the owner, the a f f idavi t  s t a t e s  the belief that  EPA did not in 1975 require 

such materials in support of a 2(c)  application and fur ther ,  that  because 

there was no way for  an applicant to  identify the data,  there was no way to 

identify the owner until  a claim for  compensation had been made. Moreover, h 

there was RO. way for  a 2(c )  applicant to  verify tha t  data for  which an 

owner claimed compensation was in EPA's f i l e s  or would be relied upon by 

EPA in granting a regis t rat ion.  The af f idavi t  points out that  Thompson-Hayward 

submitted the offer  to pay required by the Interim Policy Statement and that  

Dow was notified of tha t  fac t .  Concerning materials evidencing the owner's 

consent for  the use o f  Sec. 10(b) data, the a f f idavi t  merely s t a t e s  the 

1/ The Court in Mobay Chemical Corp. v. Costle, 447 F. Supp. 811 ( D . C .  - 
Mo., 1978), ruled that the s t a tu t e  contemplated and required an of fer  of 
compensation by the subsequent applicant d i rec t ly  to  the original submitter 
or owner of the data. While recognizing that  the lack of a central index or 
f i l i n g  system by which the identity of the original applicant could be 
determined created a "catch 22" to the s tatutory scheme, the Cour t ,  neverthe- 
l e s s ,  held that  the d i f f icu l ty  of making such an offer  could n o t  obviate a 
requirement of the s ta tu te ,  447 F. Supp .  a t  822, footnote 14. 



be l ie f  t ha t  E P A  did not require such materials  in support of a 2 ( c )  

applicat ion f o r  r eg i s t r a t i on .  The a f f i d a v i t ,  being uncontroverted and 
\ 

consis tent  with Thompson-Hayward's applicat ion f o r  r eg i s t r a t i on  and the  

Interim Policy Statement i s  accepted as accurate.  Accordingly, i t  i s  

found as a f a c t  t ha t  Thompson-Hayward's applicat ion f o r  r eg i s t r a t i on  

complied with requirements of the Interim Policy Statement. 

One of the reasons f o r  denying the motion t o  dismiss was t h a t  the  

legi t imate  confusion surrounding the  e f fec t ive  date of Sec. 3 ( c ) ( l ) ( D )  

alluded t o  by the  cour ts  (rlobay Chemical Corp, v.  Costle,  (Note 1 ,  supra) 

and Arnchem Products Inc. - v .  G A F  Corp., 594 F .  2d 470 (5th  Ci r .  , 1979) was not 

applicable here because, i f  a regulat ion was required in  order f o r  Sec. 

3 ( c ) ( l ) ( D )  t o  be e f f ec t i ve ,  the Interim Policy Statement const i tu ted such a I 

regula t ion, ->at  l e a s t  insofar  as EPA's good f a i t h  i n  issuing r eg i s t r a t i ons  

in accordance therewith was concerned. That analys is  f a i l e d  t o  recognize 

ce r ta in  assumptions concerning the e f f ec t i ve  date of Sec. 3 (c )  (1 ) ( D )  under- 

lying the Interim Policy statement. For example, EPA took the posit ion t h a t  

3 ( c ) ( l )  ( D )  applied only t o  data submitted t o  the Agency on or a f t e r  October 21, 

1972, the date of enactment of the amendments t o  FIFRA effected by the Federal 
2 / - 

Environmental Pes t ic ide  Control Act of 1972. This posit ion serves t o  explain 

in  par t  the f a i l u r e  of the Interim Policy Statement t o  recognize the pos s ib i l i t y  

t h a t  data in EPA f i l e s  re l i ed  upon t o  support another appl ica t ion might 

2/ This posit ion has been re jec ted  by courts  which have considered 
the question.  ohm and Haas company v .  ~ o s t l e  and Amchem Products, Inc. v 
Costle (Unreported), Civil Nos. 78-6 and 78-12 (U.S. D.C. E . D .  Pa. ,  March 30, 
w a n d  Amchem Products, Inc. v .  GAF Corp-. , supra. 



be en t i t l ed  t o  confidential  treatment under Sec. 10(b) and khus could not be 
3 / - 

so used without the consent of the  or ig inal  submitter o r  owner. 
T 

I t  i s  a l so  recognized t ha t  a probable major, a l b e i t  unstated,  premise 

underlying the  Interim Policy Statement was the assumption t h a t  un t i l  

regulations were issued implementing the r eg i s t r a t i on  requirements of Sec. 3 of 

FIFRA of 1972, the Administrator possessed the author i ty  pursuant to  Sec. 4 (b)  

t o  continue issuing reg i s t ra t ions  under FIFRA of 1947 without regard t o  the 

data compensation and conf iden t ia l i ty  requirements of Secs. 3 ( c )  ( 1 )  ( D )  and 10(b) .  

The two year deadline f o r  the  issuance of regulat ions f o r  the r eg i s t r a t i on  and 

c l a s s i f i c a t i on  of pes t ic ides  established by Sec. 4 ( c ) ( l )  of FIFRA of 1972 was 

not met, such regulat ions being issued on July 3,  1975, e f f ec t i ve  August 4 ,  

1975 (40 FR 28242 - e t  seq. ; 40 CFR Par t  162).  In a statement, Registrat ion o f  

a Pesticide Product, Consideration of Data by the Administrator i n  Support o f  

An Application (41 FR 3339, January 22, 1976), EPA spelled out the posit ion 

t h a t  the c i t ed  regulat ions f o r  the  r eg i s t r a t i on  of pes t ic ides  issued on July 3 ,  

1975, eliminated paragraph 2 ( c )  of the  Interim Policy Statement as  an 

acceptable method of support.  A1 though this statement was issued a f t e r  the  

enactment of the Insect ic ide ,  Fungicide and Rodenticide Act (Pub1 i c  Law 94-140, 

3/ EPA adopted the posit ion t h a t  only the confidential  formulae of  a 
pest iFide,  manufacturing and qua1 i t y  control  information and information i n  an 
applicat ion which had not e t  been granted were e n t i t l e d  to protection from 
di sclosure under Sec. 1 O(b f (General Counsel Memorandum, March 5,  1976). 
I t  may be, however, t h a t  the Registrat ion Division was operating i n  accordance 
with the views expressed in t h a t  memorandum pr io r  t o  i t s  issuance. See 40 FR 
22000 and 40 FR 28815 (May 20 and July 9 ,  1975, respec t ive ly ) ,  c i t e d  and quoted 
in Mobay Chemical Corp. v Costle,  note 1 ,  supra. This r e s t r i c t ed  view of data 
en t i t l ed  t o  trade s ec r e t  s t a t u s  has not been accepted by the cour t s .  Mobay, 
supra, and cases c i t ed .  



November 28, 1975), which amended FIFRA including Sec. 3 ( c )  ( I  ) ( D )  in ce r ta in  

respects ,  the  arguments made in  the  statement concerning the necess i ty  f o r  

purposes of Secs. 3 ( c )  (1 ) ( D )  and lO(b) of spec i f i c a l l y  ident i fy ing data re l i ed  

upon t o  support each applicat ion seem t o  be equally applicable t o  r eg i s t r a t i ons  

applied f o r  and granted a f t e r  October 27, 1972 and pr io r  to  November 28, 1975. 

I t  i s ,  of course, t r u e - t h a t  the 1975 amendments t o  FIFRA were intended t o  

el iminate doubt as t o  the e f f ec t i ve  date of 3 ( c ) ( l ) ( D )  and seemingly eliminated 

data submitted t o  the Agency pr io r  t o  January 1 ,  1970 as being the basis  of a 
4 1 - 

claim f o r  compensation. 

The foregoing discussion supports the conclusion t h a t  the Interim Policy 

Statement rested on erroneous assumptions and in te rpre ta t ions  concerning the 

e f f e c t  and applicat ion of FIFRA of 1972, in  pa r t i cu l a r  the re la t ionsh ip  of 
- -1 

Sec. 3 ( c )  (1 ) ( D )  t o  Sec. 4. Moreover, Thompson-Hayward's r eg i s t r a t i on  having been 

issued in  re l iance  upon such erroneous in te rpre ta t ion  and ,p r i o r  t o  the 1975 

amendments, the des i re  of Congress as  expressed in  the l e g i s l a t i v e  his tory  of 

the 1975 amendments t h a t  r eg i s t r a t i ons  issued on the basis  of such i n t e rp r e t a t i ons  

not be invalidated and the unfairness and inequity perceived by the cour ts  as  

reasons f o r  refusing t o  inval idate  such r eg i s t r a t i ons  would seem t o  support ,  

i f  not require ,  the conclusion t h a t  cancel la t ion under the circumstances 

prevailing herein i s  not an appropriate remedy. However, a troublesome 

aspect  of such a conclusion i s  t h a t  re legat ing owners of data e n t i t l e d  t o  

confidential  treatment in  accordance w i t h  Sec. 10(b) (as  i s  Dow i n  the 

ins tan t  case) t o  compensation under Sec. 3 ( c ) ( l ) ( D )  appears t o  be rewrit ing 

See, however, Mobay Chemical Corp. v .  Costle,  U.S. , 99 
S. C t .  644, 59 L. Ed. 2d ( 1  979) (FIFRA as amendeddoes not address 
conditions under which pre-1970 data may be used in  considering another 
applicat ion and thus pe t i t i one r ' s  a t t ack  was on Agency a r ac t i c e  and not on 
the s t a t u t e ;  three- judge court  he1 d improperly convened). 



the  s t a t u t e .  As indicated in  the decision on the  motion t o  dismiss, Amchem 
5 

Products, Inc. v. GAF Corp., supra, i s  s lender au thor i ty  f o r  such a r e s u l t  

because there  the data was not shown t o  be t rade  s ec r e t  and in Mobay Chemical 

Corp. v. Costle,  the matter of Sec. 10(b)  s t a t u s  of the data was remanded f o r  

determi nation by the Administrator in  the f i r s t  ins tance .  

A1 though counsel f o r  Respondent (Assis tant  Admi ni s t r a t o r )  supported the 

motion t o  dismiss, i t  was pointed out  in the or ig inal  decision on the  motion 

t h a t  the Respondent had broad author i ty  t o  conduct a hearing under Sec. 6 ( b ) ( 2 )  

and t ha t  the rules  of pract ice  (40 CFR 164.91) authorizing accelerated decisions 

only in favor o f  Respondent did not appear t o  permit an adminis t ra t ive  law 

judge t o  grant  a motion t o  dismiss a t  the instance of a party o ther  t h a n  
I 

Respondent,at t h i s  stage of the proceeding,even i f  determined t o  be 
5 / - 

rneri tor ious .  

Conclusion 

Upon reconsiderat ion,  the decision denying the motion t o  dismiss i s  

affirmed. 

Dated t h i s  25th day of October 1979. 

51 I t  would seem appropriate f o r  the Respondent t o  withdraw the 
~ o t i c e  of In ten t  t o  Hold a Hearing, i f  he considered t h a t  the 
Notice was improperly issued. 


