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CERTIFICATE ASTO PARTIES, RULINGS, AND RELATED CASES

Pursuant to Circuit Rule 28(a)(1), counsel for Respondents acknowledges
that Petitioners’ Briefs sets out the parties, rulings and related cases. In addition,
Respondents note Utility Air Regulatory Group v. EPA, D.C. Circuit Case No. 11-
1037, and the cases consolidated therewith (the “SIP/FIP Challenge™), as a related

case (see description at p. 34 of Respondents’ Brief).

CORPORATE DISCLOSURE STATEMENT

Respondents are a government agency and the Administrator of said agency
for which a corporate disclosure statement is not required.

So certified this 14™ day of December, 2011, by

/s/_Perry M. Rosen
Perry M. Rosen
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JURISDICTIONAL STATEMENT

The Petitions for Review in this case challenge an agency interpretation,
“Reconsideration of Interpretation of Regulations that Determine Pollutants
Covered by Clean Air Act Permitting Programs,” 75 Fed. Reg. 17,004 (April 2,
2010) (the “Timing Decision”), and a regulation, “Prevention of Significant
Deterioration and Title VV Greenhouse Gas Tailoring Rule,” 75 Fed. Reg. 31,514
(June 3, 2010) (the “Tailoring Rule), each issued in 2010 by Respondent
Environmental Protection Agency (“EPA”). These challenged administrative
actions significantly ameliorate the burdens imposed on stationary sources that
emit greenhouse gases, predominantly by phasing-in the statutory requirements of
two permitting programs established under the Clean Air Act, 42 U.S.C. §87401-
7671q (“CAA” or “Act”): Prevention of Significant Deterioration, 42 U.S.C.
87470-7492 (“PSD program”), which requires pre-construction permits for new
and modified stationary sources emitting air pollutants at or above a designated
threshold; and Title V of the Act, 42 U.S.C. §7661-7661f (“Title VV’), which
requires operating permits for stationary sources emitting pollutants at similar
levels.

While Petitioners ostensibly challenge the validity of the two above-
described regulatory pronouncements, their core claim is that the underlying

statutory programs, PSD and Title V, do not in fact apply to the emission of
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greenhouse gases by stationary sources (the “applicability” issue). The Court,
however, lacks jurisdiction to address Petitioners’ argument that PSD is
inapplicable to newly-regulated pollutants such as greenhouse gases, because that
very issue was decided by EPA in regulations issued in 1978, 1980 and again in
2002 - and, in fact, was confirmed by this Court in Alabama Power Co. v. Costle,
636 F.2d 323 (D.C. Cir. 1979). Under the express terms of 42 U.S.C. §7607(b)(1),
which demands that petitions for review be filed within sixty days of a challenged
regulatory determination, Petitioners’ principal claim is untimely and may not be
reconsidered by the Court, regardless of the fact that the earlier determinations of
the Agency (and this Court) may now affect a new set of regulated entities.

What the Court would have jurisdiction to address under 87607(b)(1) is the
effect of the regulatory actions actually being challenged: EPA’s determination in
the Timing Decision that greenhouse gases did not become regulated pollutants
under the Act until January 2, 2011 (as opposed to earlier suggested dates); and
EPA’s decision in the Tailoring Rule to phase-in the statutory thresholds at which
stationary sources become subject to PSD and Title V, by raising those thresholds
significantly during the initial steps of the implementation process. But on these
Issues Petitioners patently lack standing. Because both of the challenged
regulatory actions relieve or delay burdens that would otherwise fall on Petitioners,

they are not injured by these agency actions. Indeed, vacating these actions (the
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relief sought by Petitioners) would not only fail to redress Petitioners’ purported
Injury, it would increase their injury by, in their own words, orders of magnitude.
It is for that reason that a number of Petitioners in this case have simultaneously
intervened in support of both the Timing Decision and the Tailoring Rule.

The Court also lacks jurisdiction to address Petitioners’ claim that States
must be given three years to implement PSD requirements for greenhouse gases.
Actions taken by EPA to ensure that State Implementation Plans are revised, as
necessary, to ensure their compliance with the CAA’s requirement to cover
greenhouse gases, were taken through later-promulgated rules that are not before
the Court in this case. Finally, the Court lacks jurisdiction to address a number of
Petitioners’ claims that the Tailoring Rule is procedurally defective.

The jurisdictional and standing defects in Petitioners’ claims are fatal and
the Court thus need not reach the merits of their claims. Ordinarily, EPA would
present such jurisdictional issues as its first argument. However, because EPA
believes that an understanding of Petitioners’ specific merits arguments will aid the
Court’s evaluation of these dispositive jurisdictional issues, and because recitation
and discussion of those arguments in a preliminary jurisdictional section would

lead to needless duplication of argument, EPA’s discussion of these jurisdictional
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flaws is presented in conjunction with the Agency’s response to each of

Petitioners’ specific substantive claims.*

STATEMENT OF THE ISSUES

In the event the Court determines it has jurisdiction over Petitioners’ claims
and that Petitioners have standing to raise those claims, the substantive issues
presented are the following:

1. The PSD program and Title V both expressly require permits for all
stationary sources with the potential to emit at or above the established thresholds
of “any air pollutant” within the ambit of the CAA, and the PSD program further
requires emission controls for “each pollutant subject to regulation under this
chapter [the CAA].” Given these express statutory requirements, the fact that the
Supreme Court has expressly declared that greenhouse gases are an “air pollutant”
covered by the CAA, and the fact that emissions of greenhouse gases are now
regulated under Title Il of the Act governing mobile sources and are thus a
pollutant regulated under the CAA, may greenhouse gas emissions nevertheless

escape regulation under PSD and Title VV?

! Although the challenged Agency actions in this case apply equally to the PSD
program and to Title V, Petitioners’ arguments for circumventing statutory
requirements focus almost exclusively on PSD. Accordingly, EPA focuses its
responsive brief on the application of the PSD program. However, as noted
throughout this brief, many of the legal doctrines and agency findings supporting
EPA’s actions under the PSD program apply equally to Title V.

4
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2. In phasing in the statutory emission thresholds at which a stationary
source would become subject to the permitting requirements of PSD and Title V
for the emission of greenhouse gases — thereby relieving millions of sources from
the burdens of these permitting requirements for the present time — did EPA
properly invoke the well-established doctrines of administrative necessity, one-
step-at-a-time regulatory application, and/or absurd results?

3. Is the Tailoring Rule invalid because, in a separate set of regulatory
actions promulgated six months after the Tailoring Rule, EPA called upon a
limited number of States to amend their State Implementation Plans to reflect the
application of the PSD program to greenhouse gases, giving them up to one year to
complete those amendments if they so chose?

4, Is the Tailoring Rule invalid because EPA did not grandfather sources
not already regulated under PSD, when it was not required to do so under the CAA
or any current regulations and, in any event, when it afforded such sources thirteen
months to commence construction without obtaining permits addressing their
greenhouse gas emissions?

5. Is the definition of “greenhouse gases” used in the Tailoring Rule,
which includes six constituent heat-trapping gases, invalid even though it includes

the identical six gases that EPA found in its Endangerment Finding to cause or
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contribute to endangerment of public health or welfare and the identical six gases
that EPA regulated under Title 11 of the CAA governing mobile sources?

6. Is the Tailoring Rule invalid for failure to include adequate analyses
of the Rule’s economic impacts, even though the CAA provides EPA no discretion
to decline to apply PSD to major stationary sources based on the economic impacts
of such application and where EPA nevertheless did an extensive study of the
economic impacts of the application of PSD and Title V to greenhouse gases, both
with and without the Tailoring Rule?

STATUTES AND REGULATIONS

Pertinent statutes and regulations appear in Petitioners’ briefs, the
Addendums thereto, and in EPA’s Addendum.

STATEMENT OF THE CASE

The Supreme Court has made it abundantly clear in two recent decisions that
greenhouse gases fit squarely within the definition of “air pollutant” and thus are
covered by the operative provisions of the CAA, including specifically those
governing stationary sources. The Court has further explained that once EPA
determines that greenhouse gases cause or contribute to air pollution that may
reasonably be anticipated to endanger public health or welfare — a finding that EPA
has now made — EPA is required to regulate greenhouse gases under the express

terms of the Act. Accordingly, on May 7, 2010, EPA issued its “Vehicle Rule,”
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which regulates the emission of greenhouse gases from certain types of vehicles,
which are governed under Title 11 of the CAA. 75 Fed. Reg. 25,324 (May 7,
2010).2

Stationary sources of air pollutants are, in turn, governed by various
programs under the CAA. Two of these programs, PSD and Title V, require
stationary sources to obtain construction and operating permits, respectively, if
they have the potential to emit “any air pollutant ” over an established threshold,
42 U.S.C. 887475(a), 7479(1), 7661a, 7602(j), a requirement that EPA has long
applied to any air pollutant actually subject to regulation under the Act. In order to
obtain a PSD construction permit a source must, among other things, install the
best available control technology (“BACT”) to control “each pollutant subject to
regulation under this chapter [the CAA].” 42 U.S.C. 87475(a)(4). Accordingly,
once greenhouse gases became subject to regulation through the Vehicle Rule,
stationary sources of this newly regulated pollutant became subject to PSD and
Title V by operation of statute.

Under the express terms of the CAA, sources emitting greenhouse gases
became subject to PSD and Title V in two significant respects. First, any

stationary source that already is subject to PSD permitting requirements by virtue

2 The Vehicle Rule is being challenged in Case No. 10-1092 (“Vehicle Case”) and
EPA’s “Endangerment Finding” is being challenged in Case No. 09-1322
(“Endangerment Case”), both of which have been coordinated with the present
action.
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of its emissions of non-greenhouse gas pollutants must implement BACT to limit
its greenhouse gas emissions (the “BACT requirement”). Second, a source not
already subject to PSD (or Title V) may require a permit under that program if its
proposed construction or modification project (or its operations under Title V) will
emit greenhouse gases at or above the statutory thresholds.

Admittedly, the specific statutory thresholds Congress established — 100 or
250 tons per year (“tpy”) — pose significant implementation difficulties when
applied to greenhouse gases. Combustion processes at stationary sources result in
emissions of greenhouse gases that are vastly greater than such sources’ emissions
of other pollutants regulated under the CAA. As a consequence, applying the
requirements to obtain PSD and Title V permits for sources emitting greenhouse
gases over the statutory thresholds of just 100/250 tpy would result in coverage of
millions of additional sources, thereby presenting overwhelming regulatory
burdens. At least until streamlined permitting programs are developed, these
burdens would inundate not only EPA but also State permitting authorities and
regulated sources, resulting in billions of dollars in implementation costs and years
of delay in sources being able to obtain the required permits. These unmanageable
burdens do not, however, exist with regard to the application of BACT to sources

already subject to PSD permitting by virtue of their non-greenhouse gas emissions.
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Accordingly, relying both on its express statutory authority to promulgate
regulations to administer these programs, and on this Court’s well-recognized
precedents that permit an agency to phase-in regulatory programs in a manner that
Is administratively achievable, EPA promulgated the Tailoring Rule. With regard
to sources already covered by PSD, Step 1 of the Tailoring Rule ensures that the
BACT requirement is applied on the date PSD first becomes applicable to
greenhouse gases, January 2, 2011. As to the application of PSD and Title V to
newly regulated sources, Step 2 of the Tailoring Rule ensures that these sources
require a permit on July 1, 2011, at an initial significantly elevated threshold,
thereby relieving the overwhelming regulatory burdens on both permitting
authorities and literally millions of stationary sources. Even, however, as the
Tailoring Rule provides such significant regulatory relief to States and sources, the
Rule captures approximately 86% of the emissions of greenhouse gases that would
be captured by immediate, full application of the statutory 100/250 tpy threshold.

Notwithstanding the express statutory requirements of PSD and Title V,
Petitioners assert that these programs simply do not cover greenhouse gas
emissions — either to determine if a permit is required or even for applying BACT
to sources already subject to PSD by virtue of their non-greenhouse gas emissions.
Petitioners contend that PSD is limited to only the six pollutants for which EPA

has promulgated a national ambient air quality standard (“NAAQS”), which does
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not include greenhouse gases. But EPA made it clear decades ago that the
unambiguous language of the CAA requires the automatic application of the PSD
program to any pollutant that is regulated under any provision of the Act, not
merely to those few pollutants for which EPA has established NAAQS.

In the face of these historical pronouncements, Petitioners contend that the
clear mandate of PSD and Title V to cover any air pollutant regulated under the
CAA must be somehow modified because EPA determined in the Tailoring Rule
that the immediate application of the literal statutory 100/250 tpy threshold would
lead to “absurd results” in the administration of the statutory permitting
requirements. But this finding of absurd results concerned only the overall
administration of the PSD and Title V programs, not the application of those
programs to stationary sources of greenhouse gases. A finding that there are
significant hurdles in administering the large potential volume of permit
applications that need to be addressed does not allow EPA to ignore Congress’s
directive to, in the first instance, apply PSD and Title V to sources that emit “any
air pollutant” regulated under the Act.

Petitioners offer a number of alternative “interpretations” of the Act’s PSD
provisions which they claim would allow EPA to avoid the significant
administrative burdens associated with requiring additional sources to obtain

permits based on their greenhouse gas emissions. Petitioners accomplish this feat,

10



USCA Case #10-1073  Document #1347529  Filed: 12/14/2011  Page 33 of 161

however, by “interpreting away” Congress’ express requirement that PSD apply to
sources based on emissions of “any air pollutant” regulated under the Act and that
covered sources satisfy substantive criteria applicable to “each pollutant subject to
regulation under [the Act].” Indeed, by focusing on NAAQS pollutants,
Petitioners’ “solution” to the identified administrative burdens would relieve even
sources already required to obtain PSD permits from having to limit greenhouse

gas emissions. Moreover, Petitioners’ “solution” would ensure that virtually no
new pollutants regulated under the CAA — not just greenhouse gases — would
become subject to PSD, regardless of whether their regulation would result in

significant administrative burdens. Petitioners’ “solution” would, in fact, require
EPA to revoke regulations that have long applied PSD to a number of non-NAAQS
pollutants. And Petitioners’ “solution” does not even purport to apply to the
permitting requirements under Title V.

EPA is not permitted to ignore a statutory command of Congress simply
because the application of that directive causes EPA and the States administrative
difficulty in processing additional permit applications. Instead, as this Court has
explained through the adoption of three separate doctrines that affirmatively allow
an agency to divert from the literal language of a statute, there is a permissible path

forward when administrative difficulties prevent full compliance with the statute’s

literal terms: an agency may phase-in its application of new regulatory

11
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requirements to ensure they are implemented in a manner consistent with
congressional intent. Applying these well-recognized doctrines here, EPA phased-
in the permitting requirements of PSD and Title V for greenhouse gas emissions so
that Congress’ directive to cover all air pollutants, which the Supreme Court has
unmistakably declared includes greenhouse gases, can be manageably

administered.

STATEMENT OF FACTS

. The Emission of Greenhouse Gases From Stationary Sources

The air pollutant described as “greenhouse gases” is comprised of six gases
that are emitted by human activities: carbon dioxide; methane; hydrofluorocarbons;
perfluorocarbons; nitrous oxide; and sulfur hexafluoride. 75 Fed. Reg. at 31,518-
19. Because these gases have different heat-trapping capacities and atmospheric
lifetimes, they are often measured in tons of carbon dioxide equivalents (“CO,e”),
a metric based on each gas’s comparative global warming potential (“GWP”). Id.
Thus, for example, while one ton of carbon dioxide equals one ton of CO,e one ton
of methane equals 21 tons of COe. Id.

Stationary sources produce the majority of greenhouse gas emissions in the
United States. 75 Fed. Reg. at 31,519/1. Because the predominant contributor to

greenhouse gas emissions is the burning of fossil fuels (accounting for 80% of

12
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greenhouse gas emissions), the majority of stationary source greenhouse gases are
emitted by power plants and other fuel-intensive industries. Id.

The impacts on our climate resulting from the emission of greenhouse gases
were detailed in EPA’s separate Endangerment Finding. 74 Fed. Reg. 66,496 (Dec.
15, 2009). These impacts include: “increases in heat-related deaths; coastal
Inundation and erosion caused by melting icecaps and rising sea levels; more
frequent and intense hurricanes, floods, and other ‘extreme weather events’ that
cause death and destroy infrastructure; drought due to reduction in mountain
snowpack and shifting precipitation patterns; destruction of ecosystems supporting
animals and plants; and potentially ‘significant disruptions’ of food production.”
Am. Elec. Power Co. v. Connecticut (““AEP v. Connecticut), 131 S.Ct. 2527, 2533
(citing 74 Fed . Reg. at 66,524-35).

1. Statutory Background

Congress enacted the CAA, 42 U.S.C. §887401-7671q, in 1970 to “respond([]
to the growing perception of air pollution as a serious national problem,” Alabama
Power, 636 F.2d at 346, by establishing a comprehensive program for controlling
and improving the Nation’s air quality. NRDC v. Gorsuch, 685 F.2d 718, 720-21
(D.C. Cir. 1982). The CAA itself explains that it was enacted to address “the
growth in the amount and complexity of air pollution brought about by

urbanization, industrial development, and the increasing use of motor vehicles

13
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[which] has resulted in mounting dangers to the public health and welfare....” 42
U.S.C. 87401(a)(2). Thus, the Act is designed “to protect and enhance the quality
of the Nation’s air resources so as to promote the public health and welfare and the
productive capacity of its population.” 42 U.S.C. §7401(b)(1).

A. The PSD Program

As part of the 1977 amendments to the CAA, Congress codified the PSD
program under “Part C” of Title | of the Act, 42 U.S.C. 887470-7479, which
requires pre-construction permitting of stationary sources of air pollutants. A
significant portion of the PSD program is directed to the maintenance of NAAQS.
EPA has written NAAQS for six specific pollutants (referred to as “criteria
pollutants” or “NAAQS pollutants™). 42 U.S.C. 887407-7410. The PSD program,
among other things, requires EPA to develop regulations that impose requirements
for the control of NAAQS pollutants emitted by new or modified sources located
in NAAQS “attainment” or unclassified areas. 42 U.S.C. 887475(a)(1),(3).

In addition to these NAAQS-derived requirements, the PSD program
requires preconstruction permits for sources emitting specific amounts of “any air
pollutant” regulated under the CAA. More specifically, a "major emitting facility"
may not initiate construction or make major modifications to an existing facility in
any area covered by the PSD program, i.e., in any area that is in attainment or

unclassified for any NAAQS (see discussion, infra), without first obtaining a PSD
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permit. 42 U.S.C. 87475(a)(1). The PSD provisions define the “major emitting
facility” subject to this permitting requirement as any stationary source that emits
or has the potential to emit more than 100 or 250 tpy (depending on the type of
source) of “any air pollutant,” 42 U.S.C. §7479(1) (emphasis added), and apply to
any “modification” of a facility, which is defined as a change “which increases the
amount of any air pollutant.” 42 U.S.C. 887479(2)(C), 7411(a)(4) (emphasis
added).

To obtain a PSD permit the applicant must, among other things, apply the
“best available control technology [‘BACT’] for each pollutant subject to
regulation under this chapter [the CAA].” 42 U.S.C. §7475(a)(4) (emphasis
added). See also 42 U.S.C. §7479(3) (emphasis added) (defining BACT as “an
emission limitation based on the maximum degree of reduction of each pollutant
subject to regulation under this chapter [the CAA]....”). The same substantive
provision of PSD also requires an analysis of the effects of a source’s emissions
“for each pollutant subject to regulation under this chapter [the CAA] emitted
from such facility.” 42 U.S.C. §87475(e)(1) (emphasis added). This direction by
Congress that the substantive criteria that must be met to obtain a PSD permit shall
apply to each pollutant once it is actually subject to regulation under the Act, has
been adopted by EPA in its regulations defining when a source must obtain a PSD

permit under 87475(a). 40 C.F.R. 852.21(b)(50)(iv) (defining regulated NSR
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pollutant to include “[a]ny pollutant that otherwise is subject to regulation under
the Act.”); §51.166(b)(49)(iv) (same); 852.21(b)(1) (definition of “major stationary
source™); 852.21(b)(2) (definition of “major modification™).

B. The Title V Program

Title V of the CAA, enacted in 1990, establishes an operating permit
program covering stationary sources of air pollutants. 42 U.S.C. §87661-7661f.
Similar to PSD, the Title V operating permit requirement applies to, among others,
any “major source” within the meaning of 42 U.S.C. §7661(2), including stationary
sources that have the potential to emit 100 tpy of “any air pollutant.” 42 U.S.C.
87602(j). Like PSD, EPA has long interpreted this requirement to apply to any air
pollutant that is actually subject to regulation under the Act. 75 Fed. Reg. at
31,553-54.

Title V does not impose substantive pollution control requirements of its
own. Instead, Title V requires that each source have a comprehensive operating
permit to ensure compliance with all emissions limits and requirements applicable
through other provisions of the CAA. 42 U.S.C. 87661c(a). Each State’s Title V
program must contain procedures for expeditiously processing permit applications.

42 U.S.C. §§7661a(b)(6), 7661b(C).
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C. Implementation of CAA Requirements for Stationary Sources

Although Congress and EPA establish the air quality standards and emission
control requirements to which sources must adhere, the CAA requires the States to
implement many of these requirements, including PSD requirements, through state
implementation plans (“SIPs™). 42 U.S.C. 87410(a)(2)(J); 40 C.F.R. §51.166.
While States are afforded flexibility in how to meet some of the requirements of
the CAA, the standards set by States may never be less stringent than the CAA and
EPA’s implementing regulations, and all SIP provisions must be approved by EPA.
42 U.S.C. §7410(k)(1)(A).

EPA can instruct a State to revise its SIP where it is inadequate to meet the
requirements of the CAA, through what is commonly referred to as a “SIP Call.”
42 U.S.C. 87410(k)(5). If a State fails to submit a SIP that conforms to the
requirements of the PSD provisions, EPA must issue a Federal Implementation
Plan (“FIP”) that applies within that State until a SIP that complies with CAA
requirements is approved. 42 U.S.C. §7410(c); 40 C.F.R. 852.21(a)(1). Title V
generally is not implemented through SIPs. Instead, each State has its own
approved Title V program, listed at 40 C.F.R. part 70, App. A, which must meet

minimum CAA requirements. 42 U.S.C. 87661a.
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1.  Application of the Clean Air Act to Greenhouse Gases Emitted by
Stationary Sources

As outlined above, the key (and disputed) provisions of Part C of Title |
expressly state that the PSD program applies to the emissions of “any air
pollutant,” 42 U.S.C. 87479(1), and that BACT applies to “each pollutant regulated
under this chapter [the CAA].” 42 U.S.C. §7475(a)(4). Based on this language,
from the very outset of the PSD program — and consistently over the last thirty-
three years — EPA has stated that the provisions of the PSD program cover any
pollutant, once that pollutant is regulated under some provision of the Act.

Following the enactment of PSD in 1977, EPA promulgated regulations to
implement the provisions of the PSD program. 43 Fed. Reg. 26,380 and 26,388
(June 19, 1978) (“1978 Rule”). These rules provided that all “major stationary
sources” were subject to the PSD program, and defined “major stationary sources”
as those that emit “any air pollutant regulated under the Clean Air Act” in amounts
above the statutory thresholds. 43 Fed. Reg. at 26,382; 26,403. That rulemaking
further explained that a pollutant would be deemed to be regulated under the Act,
and therefore a source would be required to implement BACT for that pollutant,
once any regulation was issued governing

criteria pollutants subject to NAAQS review, pollutants regulated

under the Standards of Performance for new Stationary Sources

(NSPS), pollutants regulated under the National Emissions Standards
for Hazardous Air Pollutants (NESHAP) and all pollutants regulated
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under Title 11 of the Act regarding emissions standards for mobile
sources.

Id. at 26,397 (emphasis added). Thus, the 1978 Rule expressly contemplated the
very application of PSD that Petitioners challenge here and assert is a novel
“game-changer” — application of PSD to non-NAAQS pollutants by virtue of the
regulation of greenhouse gas emissions from vehicles under Title II.

One year later, in 1979, this Court overturned certain of the provisions
contained in EPA’s comprehensive PSD regulations. The Court nevertheless read
the PSD provisions at issue in this case to apply to any air pollutant. Alabama
Power, 636 F.2d at 352 (noting that section 7479, which defines the sources
required to obtain a permit under section 7475, “is not pollutant-specific, but rather
identifies sources that emit more than a threshold quantity of any air pollutant.”);
id. at 406 (“Section [7475], in a litany of repetition, provides without qualification
that each of its major substantive provisions shall be effective after 7 August 1977
with regard to each pollutant subject to regulation under the Act.”) (emphasis
added).

Partially in response to this Court’s ruling in Alabama Power, EPA issued
new regulations in 1980. 45 Fed. Reg. 52,676 (Aug. 7, 1980) (1980 Rule™).
There, EPA confirmed once again that “PSD review will apply to any source that
emits any pollutant in major amounts” that is subject to regulation under another

provision of the Act, so long as the project is to be constructed in an area that is in
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attainment with the NAAQS “for any criteria pollutant.” 45 Fed. Reg. at 52,710-
11 (emphasis added).

Then, in 2002, EPA issued another rulemaking confirming its previous
declarations about the breadth of pollutants covered by PSD, revising its regulatory
terminology, and affirming that additional regulatory action is not necessary to
make a pollutant subject to PSD, since “[t]he PSD program applies automatically
to newly regulated NSR pollutants.” 67 Fed. Reg. 80,186, 80,240/1, (Dec. 31,
2002) (“2002 Rule) (emphasis added). Under the revised terminology, PSD
applies to a regulated NSR [New Source Review] pollutant, which is defined to
include a NAAQS pollutant, any pollutant regulated under NSPS under 42 U.S.C.
87411, an ozone-depleting pollutant regulated under Title VI of the CAA, or “any
other pollutant that is subject to regulation under the Act.” 1d. at 80,264; 40 C.F.R.
852.21(b)(50). Thus, the 1978-2002 Rules made clear that PSD applies
automatically to all pollutants regulated under some provision of the Act and that
PSD is not limited to NAAQS pollutants or to sources in an attainment area for the

pollutant being regulated.®

% Recognizing that these regulatory pronouncements bar Petitioners from making
their claims that PSD may only be triggered by emissions of a NAAQS pollutant in
an area in attainment for that pollutant, a subset of Petitioners have belatedly —
very belatedly — filed a separate challenge to EPA’s 1978-2002 regulations. See
D.C. Circuit case No. 10-1167 (the “Historic Regulation Challenge”). That
challenge will be heard by the same panel assigned to this case.
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While greenhouse gases and their impacts have been a matter of concern for
years, these gases were not definitively determined to be an air pollutant covered
by the CAA until the Supreme Court resolved that issue affirmatively in 2007. In
addressing this issue, the Court looked to the definition of “air pollutant,” which is
defined as *“any air pollution agent or combination of such agents ... which is
emitted into or otherwise enters the ambient air.” Massachusetts v. EPA, 549 U.S.
497, 506 (2007) (“Massachusetts’). The Court found that the “statutory text” of
the CAA forecloses any reading that might exclude greenhouse gases from its
regulatory sphere, focusing specifically on the fact that Congress expressly
declared that the Act covers “any air pollution agent.” Id. at 528-29 (emphasis in
original and noting the repeated use of the word “any” by Congress).

This view was recently reiterated by the Supreme Court in a case dealing
specifically with stationary sources. Explaining that “the Clean Air Act, 42 U.S.C.
87401 et seq., authorizes federal regulation of emissions of carbon dioxide and
other greenhouse gases,” the Court found it “equally plain that the Act ‘speaks
directly’ to emissions of carbon dioxide from the defendants’ [power] plants.”
AEP v. Connecticut, 131 S.Ct. at 2532, 2537.

The Supreme Court’s determination that greenhouse gases are a pollutant
covered by the CAA, did not, in and of itself, subject greenhouse gases to

regulation under the Act. Under the terms of Title I, before it was obligated to
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regulate emissions of greenhouse gases from vehicles, EPA had to determine that
such emissions cause or contribute to air pollution that is reasonably anticipated to
endanger public health or welfare. Massachusetts, 549 U.S. at 533. On December
15, 2009, EPA made its Endangerment Finding, concluding that atmospheric
concentrations of the six heat-trapping gases that together form “greenhouse gases”
are reasonably anticipated to endanger public health and welfare of current and
future generations. 74 Fed. Reg. at 66,496.

As Petitioners readily admit, once EPA made its Endangerment Finding,
“the Clean Air Act requires the Agency to regulate emissions of the deleterious
pollutant from new motor vehicles.” State Br. 12, quoting Massachusetts, 549
U.S. at 533 (emphasis in original).” See also 42 U.S.C. §7521(a)(1). Accordingly,
on May 7, 2010, EPA issued the “Vehicle Rule,” which establishes controls on the
emission of greenhouse gases from new light-duty vehicles. 75 Fed. Reg. 25,324.

As outlined supra, the regulation of greenhouse gases from vehicles under
Title Il of the CAA meant these gases became a pollutant regulated under the Act,
thereby making the provisions of PSD and Title V automatically applicable to

stationary sources of that pollutant. No further action was required — nor was any

* The brief filed by the State Petitioners (Dkt. 1314199) is referred to herein as
“State Br.” The brief filed by the Non-State Petitioners (Dkt. 1314204) is referred
to as “Industry Br.”
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action taken — by EPA to make the PSD and Title V provisions of the CAA
applicable to the greenhouse gas emissions of stationary sources.

IV. The Challenged Requlatory Actions

EPA issued the two actions being challenged in this case, the Timing
Decision and the Tailoring Rule, in order to clarify and address the application of
the PSD and Title V programs to stationary sources that emit greenhouse gases.
As noted, neither the Timing Decision nor the Tailoring Rule is the causative
factor of the regulation of greenhouse gases under PSD and Title V. To the
contrary, both of these regulatory measures ameliorate — or at least partially
postpone — the application of PSD and Title V permitting requirements to
greenhouse gas emissions generated by stationary sources.

A. The Timing Decision

EPA issued the Timing Decision after reconsideration of an interpretation of
EPA regulations issued by EPA Administrator Johnson in 2008. JA 1277 (the
“Johnson Memo™). The Johnson Memo explained that as a matter of practice EPA
has not historically applied the PSD program to pollutants that are only subject to
monitoring and reporting requirements. 1d. at 1. Accordingly, the Johnson Memo
clarified that a pollutant becomes “subject to regulation” under the PSD program
only when EPA promulgates a regulation that actually requires control or

limitation of emissions of that pollutant, not merely monitoring or reporting of the
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amount emitted. ld. Greenhouse gases were not covered by any regulation of this
nature at the time the Johnson Memo was issued, and thus greenhouse gases were
not subject to PSD in 2008.

In the Timing Decision EPA reaffirmed the Johnson Memo’s finding that a
pollutant is not “subject to regulation,” and thus not subject to PSD requirements,
until a statutory or regulatory provision requires “actual control” of emissions of
that pollutant. 75 Fed. Reg. at 17,004-06, citing 40 C.F.R. 852.21(b)(50). EPA
also partially revised one aspect of its earlier pronouncement, concluding that a
regulation actually controls emissions when the control requirement becomes
applicable to the regulated activity, as opposed to the date the regulation is
promulgated. Id. at 17,015-16. Applying this finding to greenhouse gases, EPA
noted that greenhouse gas control requirements in the Vehicle Rule did not take
effect until January 2, 2011, so it is on that date that greenhouse gases would
become “subject to regulation” and thereby covered by PSD and Title V
requirements. Id. at 17,019/3, 17,023/3.

EPA explained that the question of precisely when a pollutant became
“subject to regulation” was an issue on which Congress had not precisely spoken
and thus was a question to which EPA had to apply its discretion. 1d. at 17,006-07.
This was not true, however, with regard to whether any pollutant that is subject to

regulation under the CAA, including greenhouse gases, is automatically covered
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by PSD. As EPA explained: “While EPA may have discretion as to the manner
and time for regulating GHG emissions under the CAA, once EPA has determined
to regulate a pollutant in some form under the Act and such regulation is operative
on the regulated activity, the terms of the Act make clear that the PSD program is
automatically applicable.” Id. at 17,020/2-3. This conclusion was based on EPA’s
longstanding regulations (outlined above) describing such automatic application.
See, e.g., id. at 17,021-22 (“It has been EPA’s consistent position since 1978 that
regulation of a pollutant under Title Il triggers PSD requirements for such a
pollutant.”). Similarly, with respect to Title \V, EPA stated that “its [prior]
interpretation of the applicability of Title V' to newly regulated pollutants
“remains sound” in the context of greenhouse gas regulation. Id. at 17,023. Thus,
the Timing Decision did not establish — or even consider — whether greenhouse
gases could be regulated under PSD or Title V; that had already been determined
by the plain language in the Act and confirmed by EPA’s 1978-2002 regulatory
actions.

B. The Tailoring Rule

The application of BACT for greenhouse gas emissions to sources that
would be already subject to PSD by virtue of that source’s non-greenhouse gas
emissions as of January 2, 2011, the date greenhouse gas became a regulated air

pollutant, did not pose significant administrative problems. 75 Fed. Reg. at
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31,568. Simply put, these sources (termed “anyway sources” in the Tailoring
Rule) were already required to obtain permits; thus, no new permits would be
added to the system on account of such sources. However, as explained in the
Timing Decision, the immediate and full application of PSD and Title V permitting
requirements for stationary sources emitting greenhouse gases above the statutory
thresholds on January 2, 2011, likely would cause “significant administrative and
programmatic considerations.” 75 Fed. Reg. at 17,023/3.

EPA studied and considered the breadth and depth of the projected
administrative burdens in the Tailoring Rule. There, EPA explained that
immediately applying the literal PSD statutory threshold of 100/250 tpy to
greenhouse gas emissions, when coupled with the “any increase” trigger for
modifications under 42 U.S.C. 887479, 7411(a)(4), would result in annual PSD
permit applications submitted to State and local permitting agencies to increase
nationwide from 280 to over 81,000 per year, a 300-fold increase. 75 Fed. Reg. at
31,535-40, 31,554. Following a comprehensive analysis, EPA estimated that these
additional PSD permit applications would require State permitting authorities to
add 10,000 full-time employees and incur additional costs of $1.5 billion per year
just to process these applications, a 130-fold increase in the costs to States of
administering the PSD program. 1d. at 31,539/3. Sources needing operating

permits would jump from 14,700 to 6.1 million as a result of application of Title V
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to greenhouse gases, a 400-fold increase. When EPA assumed a mere 40-fold
increase in applications — one-tenth of the actual increase — and no increase in
employees to process them, the processing time for Title V permits would jump
from 6-10 months to ten years. Hiring the 230,000 full-time employees necessary
to produce the 1.4 billion work hours required to address the actual increase in
permitting functions would result in an increase in Title VV administration costs of
$21 billion per year. Id. at 31,535-40, 31,577.

Based on this analysis, EPA found that applying the literal statutory
thresholds (100/250 tpy) on January 2, 2011, would “overwhelm([] the resources of
permitting authorities and severely impair[] the functioning of the programs....” 75
Fed. Reg. at 31,514. After considerable study and receipt of public comment, EPA
determined that by phasing in the statutory thresholds, it could almost immediately
achieve most of the emission benefits that would result from strict adherence to the
literal 100/250 tpy threshold while avoiding the permit gridlock that
unguestionably would result from the immediate application of that threshold.

This phase-in process would also allow EPA time to develop streamlining
measures that could eventually ease administration at the statutory thresholds. Id.
at 31,517/1. Thus, EPA promulgated the Tailoring Rule to “phase[] in the

applicability of these programs to GHG sources, starting with the largest GHG
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emitters.” Id. at 31,514. This phased-in permitting process occurs pursuant to a
series of steps that transpire on a designated schedule.

During Step 1, which began on January 2, 2011, no source is required to
obtain a PSD permit because of its greenhouse gas emissions. Instead, only a
source that already requires a PSD permit by virtue of its emissions of non-
greenhouse gases already covered by the PSD program (a so-called “anyway”
source) must address its greenhouse gas emissions. Even then, it need do so only if
its new construction project will have the potential to emit 75,000 tpy of
greenhouse gases on a carbon dioxide equivalent (CO,e) basis or it modifies its
facility resulting in a net increase of 75,000 tpy CO,e (and any increase on a mass
basis). 75 Fed. Reg. at 31,523-24. Such “anyway” sources generally meet their
PSD requirements by implementing BACT, and EPA determined that application
of the BACT requirement to anyway sources “can be implemented efficiently and
with an administrative burden that is manageable.” 75 Fed. Reg. at 31,568.
Because it found no immediate impediment to implementing PSD applicability for
“anyway” sources, EPA was able to implement Step 1 on the effective date of the

application of PSD to greenhouse gases, January 2, 2011.°

> Although applying BACT to anyway sources does not present the unmanageable
burdens associated with the permitting of new sources, EPA set a BACT threshold
of 75,000 tpy CO,e, largely to ensure consistency with sources that would be
regulated under Step 2. 75 Fed. Reg. at 31,568.
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During Step 2, which began on July 1, 2011, a source is subject to PSD
permitting requirements for greenhouse gases if: (a) it meets the standards
established in Step 1 as an “anyway” source; or (b) it emits over the statutory
thresholds of greenhouse gases (100/250 tpy) on a mass basis® and also has the
potential to emit over 100,000 tpy CO,e (or 75,000 net tpy CO,e for a modification
project). Id. at 31,523/3. The steps are generally similar for Title V, with sources
not already subject to Title V becoming subject at Step 2 if they have the potential
to emit over the mass basis threshold and over 100,000 tpy CO.e. Id.

These measures will greatly reduce both the overwhelming administrative
burden on State permitting authorities and the costs to both permitting authorities
and sources of preparing and reviewing additional permit applications, while
causing comparatively little reduction in the volume of greenhouse gas emissions
subjected to emissions controls. For example, at Step 2, only about 15,550 sources
are projected to require PSD or Title V permits (an increase of only 550 above the
15,000 sources already required to obtain such permits based on non-greenhouse
gas emissions), as compared to 6.1 million sources under the statutory thresholds.
This would result in increased permitting costs to all State authorities of about

$105 million per year, as compared to increased permitting costs of $22.5 billion

® Although not likely to often occur, it is possible for a project in Step 1 or 2 to
exceed the CO,e threshold (100,000/75,000 tpy) without exceeding the statutory
(mass) threshold (100/250 tpy), because of the GWP multiplier. 75 Fed. Reg. at
31,522/2.
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per year applying the statutory threshold. See chart at 75 Fed. Reg. at 31,540. The
Step 2 measures also relieve permit applicants (stationary sources) of nearly $50
billion per year in Title V compliance permitting costs under the tailored
thresholds and another $5.5 billion under the PSD program. 1d. at 31,597-99.
Notwithstanding the massive reduction in the number of sources covered under the
tailored thresholds, those thresholds still cover the vast majority of greenhouse
gases emitted from stationary sources, because they cover the largest emitters, who
are responsible for the vast bulk of domestic greenhouse gas emissions. Thus, at
Step 2, where we are presently, 86% of the greenhouse gas emissions that would
be covered using the 100/250 tpy statutory thresholds are projected to be covered
under the 75,000/100,000 tailored thresholds. Id. at 31,571.

The 75,000/100,000 tpy thresholds established for Steps 1 and 2 are not
permanent. In the Tailoring Rule EPA committed to additional rulemakings which
could result in those thresholds being reduced to as low as 50,000 tpy CO,e
through April 2016 and even further after that date. 75 Fed. Reg. at 31,579,
31,523/1. In Step 3 of the phase-in process, EPA will use the experience gained in
administering the program to issue a new regulation by July 1, 2012 (to be
effective July 1, 2013). In that regulation, EPA will address and potentially

implement various streamlining options designed to reduce the administrative
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burdens associated with application of PSD and Title V at the statutory thresholds.
|d. at 31,526, 31,586-88."

Finally, EPA will conduct a five-year study of the administration of the PSD
and Title V programs to greenhouse gases which will lead to a Step 4 rulemaking
by April 30, 2016. In that rulemaking EPA will address what action can be taken
with regard to sources that have the potential to emit greenhouse gases in amounts
above the statutory threshold but below the then-existing tailored threshold. Id. at
31,525. Thus, the Tailoring Rule is calculated to move toward eventual full
compliance with the statutory threshold, unless, notwithstanding EPA’s significant
efforts at further reducing the administrative burdens through streamlining and
other actions, impossibility of full administrative implementation persists at that
time. 75 Fed. Reg. at 31,517-18, 31,522/1.

V. Implementation of the Tailoring Rule at the State Level

As noted, application of PSD and Title V to greenhouse gases occurs by
operation of the provisions of the CAA, but PSD is administered through SIPs
and/or FIPs. EPA recognized that the provisions of a limited number of States’

SIPs might not, without amendment, allow those States to issue complete PSD

" Streamlining may include, e.g., general permits and/or presumptive BACT for
certain categories of sources and electronic and truncated permitting requirements.
EPA will also assess whether Title V “empty permits” (operating permits that are
not tied to a substantive CAA requirement) need to be obtained. 75 Fed. Reg.
31,517/3, 31,526/2.
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permits addressing greenhouse gases necessary for a source to commence
construction or to apply the tailored thresholds. Id. at 31,526. Accordingly, six
months after issuing the Tailoring Rule, EPA finalized separate rules to
specifically address this issue.

The first such rule was EPA’s “SIP Call” related to greenhouse gases, 75
Fed. Reg. 77,698 (Dec. 13, 2010) (“SIP Call”), which contained a determination
that the existing SIPs of thirteen States were insufficient as presently worded to
cover greenhouse gases in their PSD permitting. As a result, greenhouse-gas
emitting sources in those States would remain subject to PSD, but neither the State
nor EPA would have sufficient authority to issue complete PSD permits to those
sources. The SIP Call thus “called” on those States to revise their SIPs to come
into compliance with the statutory requirements of PSD and the tailored thresholds
in EPA’s revised regulations.

EPA proposed that the thirteen States subject to the SIP Call should submit
corrective revisions of their SIPs within one year. 75 Fed. Reg. 53,892 (Sept. 2,
2010). In order, however, to guard against a gap in the availability of a permitting
authority while the State prepared its SIP revision, EPA explained that covered
States could, if they so chose, request a much shorter deadline, as early as
December 22, 2010. Id. If a State chose December 22, 2010 as its deadline and

did not submit the required SIP revision by that date, EPA would, as authorized by
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42 U.S.C. 87410(c), immediately issue a FIP for the State. The FIP would take
effect by January 2, 2011 and thereby “fill the gap” to prevent a lapse in PSD
permitting for greenhouse gas permitting in the State in question. Id. at 53,901,
53,904-05.

Five of the thirteen States that were the subject of the SIP Call generally
indicated that they would be able to amend their SIPs in time to avoid any
significant permitting gap. Seven of the remaining States (all except Texas) chose
not to object to December 22, 2010 as their SIP revision date, and, as expected, did
not submit a SIP revision by that date. 75 Fed. Reg. 81,874 (Dec. 29, 2010). So
there would be a FIP in place by January 2, 2011 for these seven States as
promised, EPA issued its FIP for greenhouse gases just prior to that date. 75 Fed.
Reg. 82,246 (Dec. 30, 2010) (“FIP Rule”).?

Asserting that the SIP Call and the FIP Rule interfere with what they claim
IS the statutory right of States to take up to three years to amend their SIPs — and

for sources and States to ignore statutory PSD greenhouse gas requirements in the

® Texas was given a full year to amend its SIP. Through a separate rulemaking
particular to that State, a FIP now provides a Federal permitting authority in Texas
until Texas amends its SIP. See 75 Fed. Reg. 82,430 (Dec. 30, 2010), which Texas
Is challenging in a separate action before this Court. Case No. 10-1425.
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interim — a subset of Petitioners have challenged the SIP Call and FIP Rule in

separate cases pending before this Court.’

SUMMARY OF ARGUMENT

The Supreme Court has held unequivocally that greenhouse gases constitute
an air pollutant covered by the CAA, including by provisions applicable to
stationary sources. Giving only grudging acknowledgement to this holding,
Petitioners assert that what is true for the CAA as a whole, is not true for the two
permitting programs applicable to stationary sources, PSD and Title V. However,
the express wording of the PSD and Title V provisions, EPA’s long-standing
regulations, and this Court’s precedent belie Petitioners’ attempts to carve out
exemptions for greenhouse gases that do not exist.

Congress made it overwhelmingly clear that the determination of whether a
source requires a PSD or Title V permit shall be based on emissions of “any air
pollutant.” From the outset of the PSD program EPA made it clear, through
express regulations, that an air pollutant in this context needed to at least be
regulated under some provision of the CAA in order to be covered by PSD. This
prerequisite, which is fully supported by Petitioners, ensures consistency between
criteria defining sources that require permits and the substantive criteria that must

be met to obtain a PSD permit. See, e.g., 42 U.S.C. 87475(a)(4) (the BACT

? See Case No. 11-1037, which consolidates various SIP Call and FIP challenges
(“SIP/FIP Challenge™).
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provision, which requires control technologies to be applied for “each pollutant
subject to regulation under this chapter [the CAA]”); 7475(e)(1) (requiring the
permit applicant to analyze air quality “for each pollutant subject to regulation
under this chapter....).

Consistent with the relevant PSD provisions, EPA expressly confirmed the
applicability of PSD to any pollutant regulated under the Act, including
specifically all non-NAAQS pollutants, in regulations issued in 1978, 1980 and
2002. Because a party is required to challenge such a determination within sixty
days of its publication in the Federal Register, 42 U.S.C. §7607(b), the Court lacks
jurisdiction to address Petitioners’ claim that PSD is inapplicable to the particular
pollutant with which they are concerned, greenhouse gases.

Petitioners seek to circumvent the earlier pronouncements of EPA — and this
Court — by creating a fiction: that the Timing Decision affirmatively applied PSD
and Title V to greenhouse-gas emitting sources, and that the Tailoring Rule
somehow reopened the issue of the applicability of PSD to non-NAAQS
pollutants, such as greenhouse gases. But the Timing Decision simply identified
the date on which PSD and Title V first applies to greenhouse gas emissions by
operation of statute and the Tailoring Rule did nothing more than establish a staged
process for administering the permitting requirements for PSD and Title V for

greenhouse gases. Neither the Timing Decision nor the Tailoring Rule revisited
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the applicability issue decided by EPA decades ago and confirmed consistently in
subsequent regulations. Petitioners may not now reopen this issue because a new
set of sources is affected or because EPA found it necessary to deal with
administrative difficulties by phasing-in the programs’ requirements.

Even if Petitioners could revisit the applicability issue, their claims must be
rejected based on the same reasoning already applied by EPA and this Court.
Under a Chevron step one analysis, PSD and Title V each require permits based on
a source’s emissions of “any air pollutant” subject to regulation under the CAA.
Similarly, the PSD provisions expressly state that BACT shall be applied to “each
pollutant subject to regulation under this chapter” and greenhouse gases are now
undeniably a “pollutant subject to regulation under [Title 11 of] this chapter.”

Petitioners argue that notwithstanding this clear language, all prior agency
and court determinations — and even the facial application of these statutory
provisions — must be ignored because of EPA’s finding that application of the
literal statutory thresholds would lead to “absurd results” in the administration of
PSD and Title V by greatly expanding the number of sources subject to the
permitting requirements. Petitioners champion this finding to assert that the
determination of the applicability of PSD to specific pollutants must be considered
under a Chevron step two analysis, rather than under the Chevron step one analysis

that has controlled for 30 years. Petitioners’ attempt, however, to use EPA’s

36



USCA Case #10-1073  Document #1347529  Filed: 12/14/2011  Page 59 of 161

finding regarding administrative issues as a basis to force EPA to reject the
mandate of Congress to cover any pollutant subject to regulation, is wholly
unsupportable under Chevron step one or step two.

First, Petitioners never explain how EPA’s determination that absurd results
may occur with regard to requiring permits for new PSD and Title V sources,
would prohibit EPA from requiring BACT for the emission of greenhouse gases
from “anyway” sources, which are already subject to PSD by virtue of their
emissions of non-greenhouse gas pollutants. Indeed, there are no “absurd results”
in applying BACT to these 15,000 sources, and EPA has never concluded such.
Thus, any argument that EPA’s application of PSD is irrational because it would
lead to absurd results, has no application whatsoever to the 15,000 anyway sources
already subject to PSD’s BACT requirement, which expressly applies to “each
pollutant subject to regulation under this chapter.”

As to the application of the statutory thresholds for which EPA did conclude
that immediate application of the literal thresholds would lead to absurd results,
Petitioners offer several alternative interpretations of the provisions of PSD (but
not Title V) which they claim are more reasonable than EPA’s phase-in of the
statutory thresholds under the Tailoring Rule. They explain that their
interpretations completely avoid the overwhelming administrative burdens (and the

absurd results) that follow from strict application of the statutory thresholds to
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greenhouse gases. But these “interpretations” avoid those administrative burdens
only by applying the statutes in a manner that ensures that greenhouse gases are
wholly exempt from regulation under PSD; an interpretation that is in direct
contravention to EPA’s longstanding regulations implementing PSD and this
Court’s precedent regarding the scope of that program. Indeed, under Petitioners’
“Interpretations,” PSD would henceforth apply to no air pollutant, except for the
six NAAQS pollutants already regulated, a result remarkably inconsistent with a
program expressly designed to cover all air pollutants subject to regulation.

The problem EPA addressed in the Tailoring Rule is one of administration
of a regulatory program; Congress already decided what pollutants are covered by
the program. As this Court has explained, when faced with overwhelming burdens
in the administration of statutory requirements, or where application of the literal
language of a statute would actually subvert congressional intent, the agency does
not get to blow-up the statute. Instead, the agency must still apply the statute, and
it must do so in a manner that adheres as closely as possible to Congress’ intent
while assuring that implementation pr