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ORAL ARGUMENT NOT YET SCHEDULED

UNITED STATES COURT OF APPEALS
FOR THE DISTRICT OF COLUMBIA CIRCUIT

___________________________________
)

NATURAL RESOURCES DEFENSE )
COUNCIL, INC., SIERRA CLUB, and )
EAST YARD COMMUNITIES FOR )
ENVIRONMENTAL JUSTICE, )

)
Petitioners, )

)
v. ) No. 10-1105

)
UNITED STATES ENVIRONMENTAL )
PROTECTION AGENCY, )

)
Respondent. )

___________________________________ )

RESPONDENT’S CERTIFICATE AS TO PARTIES,
RULINGS, AND RELATED CASES

Pursuant to Circuit Rule 28(a)(1), the undersigned counsel of record for

Respondent United States Environmental Protection Agency (“EPA”) submits this

certificate as to parties, rulings and related cases.

A.  Parties and Amici: 

(i)  Parties, intervenors, and amici who appeared below.  Under

Circuit Rule 28(a)(1)(A), the requirement to identify parties, intervenors, and amici

who appeared below is inapplicable because the petitions seek review of informal

agency action.
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(ii)  Persons who are parties, intervenors, and amici in this Court. 

The Petitioners are the Natural Resources Defense Council, Inc., the Sierra

Club, and East Yard Communities For Environmental Justice.  Respondent is the

United States Environmental Protection Agency.  There are no intervenors or amici

in this case.

B.  Rulings Under Review:

In its petition for review, Petitioners challenge portions of EPA’s rule titled

“Transportation Conformity Rule PM2.5 and PM10 Amendments,” 75 Fed. Reg.

14,260 (Mar. 24, 2010).  

C.  Related Cases: 

The portions of the rule under review in this case involves EPA’s response

to the Court’s remand in Environmental Defense, Inc. v. EPA, 509 F.3d 553 (D.C.

Cir. 2007), which reviewed that same regulatory provision.  Two of the petitioners

in this prior case, the Natural Resources Defense Counsel, Inc., and Sierra Club,

are also petitioners in the instant case.  The action challenged in that prior case was

“PM2.5 and PM10 Hot-Spot Analyses in Project-Level Transportation Conformity

Determinations for the New PM2.5 and Existing PM10 National Ambient Air

Quality Standards; Final Rule,” 71 Fed. Reg. 12,468 (March 10, 2006).

Consistent with this explanation, no other cases challenging EPA’s rule at 75

Fed. Reg. 14,260 (Mar. 24, 2010) are currently pending in this or in any other court
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of which counsel is aware.

/S/ David J. Kaplan  
DAVID J. KAPLAN
Environment & Natural Resources Division
Environmental Defense Section
P.O. Box 23986
Washington, D.C.  20026-3986
(202) 514-0997

Dated: May 11, 2011
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JURISDICTION

Jurisdiction exists under 42 U.S.C. § 7607(b); the petition was timely filed.

STATUTE AND REGULATIONS

Provided in the addendum hereto.

STATEMENT OF ISSUES

On remand from Environmental Defense, Inc. v. EPA, 509 F.3d 553 (D.C.

Cir. 2007), the Environmental Protection Agency (“EPA”) clarified its

interpretation that the project-level “hot-spot” conformity regulations at 40 C.F.R.

§ 93.116(a) implement the requirement in Clean Air Act Section 176(c)(1)(B)(iii),

42 U.S.C. § 7506(c)(1)(B)(iii), that a new transportation project not delay timely

attainment or required interim emissions reductions in the local area.

1. Whether EPA reasonably explained why a hot-spot analysis

demonstrating that a new project will not cause or contribute to new violations or

increase the frequency or severity of existing violations of a relevant National

Ambient Air Quality Standard (“NAAQS”) in a local area also demonstrates that

the project will not under Subsection (B)(iii) delay timely attainment with that

NAAQS or any required interim emissions reductions in the local area?

2. Whether EPA’s interpretation – that conformity under Subsection

(B)(iii) does not require that a new transportation project or mitigation adopted for

such a project generate reductions to offset emissions from other sources needed to

cure nonattainment of the NAAQS – constitutes a reasonable construction of the

USCA Case #10-1105      Document #1307486      Filed: 05/11/2011      Page 15 of 75



- 2 -

Act?

3. Whether the Court lacks jurisdiction over arguments effectively

challenging other preexisting conformity regulations, EPA’s prior rules defining

the Particulate Matter NAAQS, and EPA guidance, or that are based on cases

pending in other Courts?

STATEMENT OF THE CASE

I. INTRODUCTION

Under the Clean Air Act, a State Implementation Plan (“SIP”) implements,

maintains and enforces the NAAQS in areas designated “nonatainment” for various

pollutants, including fine particulate matter (“PM2.5”) and coarse particulate matter

(“PM10”).  Section 176(c) of the Act provides that, before any transportation plan,

program or project located in a “nonattainment” or “maintenance” area can receive

federal approval or funding, that transportation activity must be found to

“conform” with the applicable SIP.  42 U.S.C. § 7506(c).  EPA’s existing

transportation conformity regulations, first promulgated in 1993, integrate

transportation and air quality planning by establishing a complex inter-agency

process that involves estimating air pollutant emissions from planned

transportation activities.  In this manner, Section 176(c) ensures that new

transportation plans, programs and projects do not interfere with SIPs designed to

expeditiously attain and maintain the NAAQS.  The hot-spot regulation at 40
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C.F.R. § 93.116(a), which was also first promulgated in 1993, includes additional

criteria that a project sponsor and the United States Department of Transportation

(“DOT”) must apply to establish that a new transportation project meets the

requirements of  CAA § 176(c)(1)(B) in a local area to “conform” with a SIP for

PM.

Petitioners challenged this longstanding regulation in 2006 when EPA

modified certain applicability criteria for PM10 and added the new PM2.5 NAAQS

to the Section 93.116(a) hot-spot requirements.  Environmental Defense. Inc. v.

EPA, 509 F.3d 553 (D.C. Cir. 2007) (“EDF IV”).  In that case, Petitioners claimed

that EPA failed to give effect to the CAA § 176(c)(1)(B)(iii) requirement that, to

conform with a SIP, a new transportation project may not delay timely attainment.

In its March 24, 2010 conformity rule, EPA fully responded to this Court’s

remand directing EPA to explain whether CAA § 176(c)(1)(B)(iii) applies to local

areas for purposes of the required hot-spot analysis for new transportation projects. 

In that Rule, EPA modified the text of 40 C.F.R. § 93.116(a) to clarify its

longstanding position that Subsection (B)(iii) does in fact apply to local areas, and

further determined that if the required build/no-build comparison demonstrates a

new transportation project will not result in new or worsened NAAQS violations in

the local area, in compliance with Subsections (B)(i) and (ii), that same analysis

also demonstrates that the new project will not delay timely attainment in that area.
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EPA therefore concluded that no additional decisional criteria were needed in

Section 93.116(a) to satisfy Subsection (B)(iii), and fully explained the basis for its

decision in the preamble.  75 Fed.Reg. 14,260, 14,274-82 and 14,285 (Mar. 24,

2010) (JA 247, 261-69 & 272).

In this case, Petitioners once again argue that EPA’s explanation is

inadequate, built again upon their flawed argument that to demonstrate compliance

with Subsection (B)(iii) a new transportation project (alone or together with new

mitigation for that project) must achieve reductions that offset other sources of

emissions necessary to cure any nonattainment, even if the project, when

comprehensively compared to the circumstances in which it is not built, would

improve or not worsen local air quality.  Petitioners’ interpretation would represent

a radical departure from Congress’ intent, and this and other courts have repeatedly

addressed – and rejected  – this same basic argument.  Because EPA reasonably

explained in the Rule how Subsection (B)(iii) applies, and reasonably rejected

Petitioners’ flawed interpretation of that Section, the petition for review should be

denied.

II. STATUTORY BACKGROUND

The issues raised on remand from EDF IV arise within a complex statutory

and regulatory framework, which are set out below.

A. Overview
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1 Specifically, an area attains the 24-hour PM2.5 standard when, for each
monitor in the area, the average of the 98th percentile value of 24-hour
concentrations for three consecutive years is less than or equal to the level of the
NAAQS (35 μg/m3).  71 Fed.Reg. 61,144, 61,224 (2006); 40 C.F.R. § 50.13, Pt.
50, App. N § 4.2(a).

- 5 -

 The CAA establishes a joint state and federal program to control the

Nation’s air pollution.  Section 109, 42 U.S.C. § 7409, requires EPA to establish

NAAQS for certain pollutants to protect public health and welfare.  Among those

pollutants with NAAQS are carbon monoxide (“CO”), particulate matter with a

diameter of 10 micrometers or less (“PM10”) promulgated in 1989, and particulate

matter for fine particles (“PM2.5”) first promulgated in 1997.   See 40 C.F.R. Part

50.  EPA promulgated a revised 24-hour PM2.5 Standard in 2006 to provide

increased protection of public health and welfare.  71 Fed.Reg. 61,144 (Oct. 17,

2006).  The PM2.5 standards are expressed as an annual average concentration of

15.0 micrograms/cubic meter (“μg/m3” ) and a 24-hour average concentration of

65 μg/m3 (1997 NAAQS) and 35 μg/m3 (2006 NAAQS).  These standards are

further defined by their statistical form and three years of data.  See American

Farm Bureau Fed’n v. EPA, 559 F.3d 512, 516-18 (D.C. Cir. 2009) (reviewing the

2006 revised NAAQS).1/

In general, EPA designates each area within a State as either

“nonattainment” if the area “does not meet . . . the [NAAQS] for the pollutant,” id.

§ 7407(d)(1)(A)(i), or “attainment” if the area meets the NAAQS.  Id. §

USCA Case #10-1105      Document #1307486      Filed: 05/11/2011      Page 19 of 75



- 6 -

7407(d)(1)(A)(ii).  In addition, when a “nonattainment” area is subsequently found

to have met the NAAQS, and submits an approvable SIP to maintain attainment, it

is redesignated as a “maintenance” area.  Id. § 7407(d)(3)(E).

States undertake the means to implement, attain and enforce the NAAQS

through a SIP.   Id. §§ 7410(a)(1), 7502(a)(2), 7505a.  The conformity

requirements of Section 176(c) integrate existing transportation activity decision-

making by municipal, State and Federal transportation planners, to ensure that their

transportation decisions conform to the State’s SIP.

B. SIPs Establish How NAAQS Will Be Attained and
Maintained

In a SIP the State specifies the emission limitations and other measures

necessary to meet any applicable milestones and attain and maintain the NAAQS

for each pollutant in each nonattainment area.  Id. §§ 7410(a)(2)(A)-(K),

7502(a)(2) & (c).  To achieve this, SIPs must include an inventory of all present

and future emissions sources, modeling demonstrating future emissions levels will

attain (and thereafter maintain) the NAAQS by the area’s attainment date, and the

enforceable controls to reach those NAAQS no later than the area’s attainment

date.  Id. §§ 7410(a)(2), 7502(c)(1); see, e.g., BCCA Appeal Group v. EPA, 355

F.3d 817, 822, 830-36 (5th Cir. 2003).  Each SIP allocates total allowable emissions

among stationary sources, 40 C.F.R. § 52.01(a), on-road mobile sources, id. §

93.101, and other categories.  The allowable emissions allocated to “highway and
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transit vehicle use” in a SIP is known as the “motor vehicle emissions budget”

(hereinafter “budget”).   Id.  These budgets, which are used in the conformity

process, reflect the amount of emissions from motor vehicles that can occur while

still meeting the pollution reduction objectives of the SIP.  BCCA, 355 F.3d at

842-43.

The CAA reserves for the States the discretion to select through the SIP

process the different levels of emission reductions from stationary, mobile, or other

sources they deem appropriate as well as the particular mix of controls from each

sector to attain or maintain the NAAQS.  Environmental Defense v. EPA, 467 F.3d

1329, 1338-39 (D.C. Cir. 2006) (“EDF III”); see Train v. NRDC, 421 U.S. 60, 79

(1975).  The Act imposes “sanctions” on States that fail to develop and submit to

EPA either an approvable SIP that demonstrates attainment, or, if nonattainment

continues after an area’s attainment date, an approvable revised SIP that includes

additional measures to achieve attainment.  42 U.S.C. §§ 7509(b)(1) (restricting

certain federal highway funds), 7509(b)(2) (more stringent emission “offsets” for

permitting certain sources).   If EPA disapproves a State’s initial or revised

attainment SIP, within two years EPA must promulgate a federal implementation

plan (“FIP”) that serves the same purpose.  Id. § 7410(c).

C. SIP Provisions Ensuring Attainment After the Attainment
Date has Passed
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The statute specifies the remedy that applies if an area fails to attain the

NAAQS by its attainment date, or if a NAAQS violation occurs after it attains. 

This includes required contingency measures in SIPs if an area does not attain by

its attainment date, 42 U.S.C. § 7502(c)(9), and to “promptly correct any violation”

in areas that previously had attained.  Id. § 7505a(d).  After an attainment date

passes, EPA must expeditiously determine whether or not an area has attained, id.

§ 7509(c)(1), and if it has not, States must develop and submit revised SIPs that

include the additional required measures that will demonstrate attainment by a new

date established by EPA.   Id. §§ 7509 (c)(2), (d).  Failures by States to submit

required, approvable SIP revisions are governed by the same “sanctions” and

potential for a FIP that govern initial SIP submissions.  Id. §§ 7410(c), 7509(b).

For certain NAAQS, the Act supplements these provisions with more

specific provisions, including those that apply after the attainment date.  For

example, for PM10, certain areas that do not reach attainment by their attainment

dates are “bumped up” to a higher classification, with a new, extended attainment

date, id. § 7513, and the requirement to revise their SIPs to adopt additional control

measures.  Id. § 7513a.  “Serious” PM10 nonattainment areas that fail to attain by

their attainment dates must revise their SIPs to provide for additional annual

reductions of not less than five percent until they attain.  Id. § 7513a(d).
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D. Federal Transportation Act Requirements 

The Federal-Aid Highway Act establishes comprehensive programs to

provide federal funding and financial assistance to States for regional and local

highway projects.  In larger urban areas, metropolitan planning organizations, 23

U.S.C. §§ 134(d), 134-135, must prepare a Regional Transportation Plan

(“transportation plan”), id. § 134(i), and a Transportation Improvement Program

(“transportation program” or “TIP”).   Id. § 134(j).  A transportation plan, updated

every four years, comprises a long-term plan of at least 20 years that identifies

regional transportation needs and develops an integrated approach to meeting those

needs.  Id. § 134(i).   A transportation program, also updated every four years, is a

short-term program taken from the transportation plan that identifies the particular

projects to be carried out in the first four years of that transportation plan.  Id. §

134(j).  In a nonattainment or maintenace area, metropolitan planners, followed by

the Federal Highway and the Federal Transit Administrations (collectively

“DOT”), review transportation activities to determine if they conform to an area’s

SIP. 

E. Basic Conformity and Conformity for Transportation
Plans, Programs, and Projects Under the CAA

Section 176(c) of the CAA, 42 U.S.C. § 7506(c), enacted in 1990, contains

both basic conformity requirements that restrict any federal project or federal

support of any activity that does not conform to an approved SIP, CAA §
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176(c)(1), and specific requirements that also apply to federal funding or support

for transportation plans, programs, and projects.  42 U.S.C. § 7506(c)(2).

1. Section 176(c)(1) – Basic Conformity

The basic conformity provisions in Section 176(c)(1) provide that no federal

agency shall “engage in, support in any way or provide financial assistance for,

license or permit, or approve, any activity which does not conform to [an approved

SIP] . . . .”  Each federal agency head is responsible for assuring conformity of its

decisions and that the conformity determination is based on the most recent

emissions estimates.  Id.  Section 176(c)(1) applies to both non-transportation and

transportation activities.

Section 176(c)(1) next explains what it means for an activity to conform:

Conformity to [a SIP] means –

(A) conformity to [a SIP’s] purpose of eliminating or reducing the
severity and number of violations of the [NAAQS] and
achieving expeditious attainment of such standards; and

(B) that such activities will not –

(i) cause or contribute to any new violation of any standard in
any area; 
(ii) increase the frequency or severity of any existing violation
of any standard in any area;  or 
(iii) delay timely attainment of any standard or any required
interim emission reductions or other milestones in any area. 

id. at § 7506(c)(1)(A)-(B).  In EDF IV, 509 F.3d at 559-60 & n.4, this Court held

that while Subsection (A) applies to all projects, unlike Subsection (B) it does not
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require additional criteria for the project-level, hot-spot portion of the conformity

analysis in the local area.

2. Transportation Conformity Under Section 176(c)(2)
and Required Regulations

Section 176(c)(2) sets out particular conformity requirements for

transportation plans, programs and projects to ensure they conform with budgets in

the applicable SIP.   To accomplish this, it must be demonstrated that projected

emissions from a transportation plan and program are “consistent with” the budgets

and required emissions reductions in the SIP.  Id. § 7506(c)(2)(A).  In turn,

projected emissions from a new transportation project must, among other things, be

included in a conforming transportation plan and program.  Id. § 7506(c)(2)(C).  In

addition, Subsection (c)(2)(A) incorporates the basic conformity requirements in

Subsection (c)(1)(B), making them applicable to transportation plans and

programs.  All these criteria must be satisfied before DOT may fund or approve a

project in a transportation plan and program in a nonattainment or maintenance

area.

Congress also directed EPA, with the concurrence of DOT, to promulgate

“criteria and procedures for demonstrating and assuring conformity in the case of

transportation plans, programs, and projects.”  42 U.S.C. § 7506(c)(4)(B); id. §

7506(c)(4)(D) (minimum requirements).
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II. REGULATORY BACKGROUND
   

A. EPA’s 1993 Transportation Conformity Regulations and
EDF I

EPA first promulgated transportation conformity regulations in 1993, 58

Fed.Reg. 62,188 (Nov. 24, 1993).  These regulations established the basic criteria

for determining whether a transportation plan, program or project conforms with a

SIP, including where appropriate a project analysis to assess localized “hot-spot”

conditions as part of a project’s overall conformity determination.  These

regulations ensure that emissions from each new transportation project fall within

the limits of the SIP’s budget.  See 40 C.F.R. §§ 93.118(a)-(d), 93.122.  The

analysis of emissions from all projects in a transportation plan and program, which

are then compared to the budget in the SIP, is commonly called the regional

emissions analysis.2/

1. 1993 Regulations for Project-Level Hot-Spot
Determinations and the Build/No-Build Comparison
for Making such Determinations 

EPA concluded in 1993 that for the two pollutants for which hot-spot

requirements applied at the time – PM10 and CO – an additional localized “hot-

spot” analysis is also required for a project to be found to conform with an

applicable SIP.  Thus, EPA promulgated 40 C.F.R. § 93.116, which required that
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transportation projects funded, accepted or approved by DOT

must not cause or contribute to any new localized CO or PM10

violations or increase the frequency or severity of any existing
CO or PM10 violations in CO and PM10 nonattainment and
maintenance areas.     .   .   .    This criterion is satisfied . . . if it
is demonstrated that no new local violations will be created and
the severity or number of existing violations will not be
increased as a result of the project.

58 Fed.Reg. at 62,241-42.  This requirement supplements the other conformity

requirements that apply before a project can be found to conform with a SIP.   See

58 Fed.Reg. 3768, 3777-80 (Jan. 11, 1993).

EPA also explained that these regulations would be carried out through a

comprehensive analysis of the project, comparing build and no-build scenarios.  

Id. at 62,212/2.  Specifically, in separate 1993 provisions, which were recodified at

40 C.F.R. § 93.123 in 1997, 62 Fed.Reg. 43,780, 43,815 (Aug. 15, 1997), EPA

specified requirements for evaluating the local effects of, and making project-level

hot-spot determinations for, planned transportation projects in view of current and

projected background conditions – that is, the build/no-build comparison.  Though

updated at times, they were not reopened or modified by EPA’s 2010 rule on

remand.3/  Section 93.123(b) provides that a required hot-spot analyses for new
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transportation projects shall be based upon certain qualitative considerations until

EPA announces that quantitative analysis requirements are in effect.4/ 40 C.F.R. §§

93.123(b)(2), (4); see EDF IV, 509 F.3d at 561-62.  The general requirements of

the hot-spot build/no-build comparison are set forth in 40 C.F.R. § 93.123(c), and

include the following requirements:

(1)   Estimated pollutant concentrations must be based on the total
emissions burden which may result from the implementation of the
project, summed together with future background concentrations.  The
total concentration must be estimated and analyzed at appropriate
receptor locations in the area substantially affected by the project.

(2)  Hot-spot analyses must include the entire project, and may be
performed only after the major design features which will
significantly impact concentrations have been identified. * * *

(3)  Hot-spot analysis assumptions must be consistent with those in
the regional emissions analysis for those inputs which are required for
both analyses.

(4)  CO, PM10, or PM2.5 mitigation or control measures shall be
assumed in the hot-spot analysis only where there are written
commitments from the project sponsor and/or operator to implement
such measures, as required by § 93.125(a).    *     *    *

The referenced “mitigation or control measures” in subpart (4) refer to any new

and additional measures the “project sponsor” of the transportation project may

adopt to mitigate for any additional emissions that the project might cause based
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upon the build/no-build scenario.  Id. § 93.125(a). 

EPA described how this build/no-build analysis would work in its 1993

rulemaking.  58 Fed.Reg. at 62,212/2 (“EPA intends that the hot-spot analysis

compare concentrations with and without the project based on modeling of

conditions in the analysis year. The hot-spot analysis is intended to assess possible

violations due to the project in combination with changes in background levels

over time.”).  Thus the no-build scenario assesses current and expected emissions

in the absence of the new transportation project, including existing conditions and

future trends that could affect air quality concentrations, such as traffic trends and

expected new non-transportation stationary sources, and the impact of pre-existing

or planned measures whether or not in the SIP, based upon more recent

information.  EPA also described this process in the preamble to the Rule

challenged here.  E.g., 75 Fed.Reg. at 14,280, 14,277/2-3 (JA 267, 264).  See

generally Audubon Naturalist Society v. DOT, 524 F.Supp.2d 642, 694 (D. Md.

2007) (upholding DOT’s use of Section 93.123(c) in making a hot-spot

determination under Section 93.116(a)).

The build scenario characterizes expected pollutant concentrations if the

project goes forward, including indirect and indirect impacts.  This step

incorporates emissions that will result from the project itself and adds them to the

emissions projected in the no-build scenario.  See 58 Fed.Reg. at 62,212/2.   “Such
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a demonstration would examine the total impact of the project’s new emissions in

the context of the future transportation system, any expected growth in other

emissions sources, and any existing or new control measures that are expected to

impact the local project area.”  75 Fed.Reg. at 14,278/3 (JA 265); id. at 14,280/1

(“EPA’s rule requires that in the future year(s) where emissions are expected to be

the highest, the concentrations of the pollutant that result from the project’s

emissions in combination with background emissions from other sources are

compared to the NAAQS.”) (JA 267).  In this manner, the build/no-build test

isolates the individual new project in context, to assess its impact in the local area

in comparison to the NAAQS and whether it would make air quality worse. 

2. The Court’s Decision in EDF I

EPA’s 1993 conformity regulations were upheld in Environmental Defense

Fund v. EPA, 82 F.3d 451 (“EDF I”), amended by, 92 F.3d 1209 (D.C. Cir. 1996). 

No party in that case challenged EPA’s hot-spot regulation at 40 C.F.R. § 93.116

for localized PM10 or CO analyses.  Among the challenges raised, the Court rejected

the environmental petitioners’ argument that Section 176(c)(3) requires that

transportation plans and programs themselves must reduce emissions as a necessary

requirement for a conformity determination.  The Court concluded that, to conform

with a SIP, transportation plans and programs need not reduce emissions so long as

they comport with the budget in the SIP.  The Court explained that petitioners’
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contrary argument that transportation activities must compel emission reductions

“would seem to impinge on the prerogative of states to determine how and where to

comply with the Act’s emissions reductions requirements.”  EDF I, 82 F.3d at 460.

B. EPA’s 2004 Interim Test Conformity Rules

In 2004, EPA promulgated conformity rules that apply to transportation plan

and program conformity determinations in PM2.5 areas, including provisions for

how conformity is demonstrated when areas do not yet have approved budgets for

PM2.5.  69 Fed. Reg 40,004 (July 1, 2004).  In Environmental Defense v. EPA, 467

F.3d 1329 (D.C. Cir. 2006) (“EDF III”), the Court rejected the environmental

petitioners’ arguments that these regulations were invalid because they did not

require that transportation plans and programs reduce emissions.  The Court

reviewed the provisions of Section 176(c)(1) and concluded, as it did in EDF I, that

the Act does not require transportation plans and programs to reduce emissions in

order to conform.  EDF III, 467 F.3d at 1338.

C. EPA’s 2006 Rule For Localized Hot-Spot Analyses for PM2.5 

and EDF IV

In its 2006 Rule, EPA added PM2.5 to the existing hot-spot rule in 40 C.F.R. §

93.116, to address localized concerns with new projects in applicable PM2.5 areas. 

71 Fed.Reg. 12,468, 12,470-71 (March 10, 2006) (JA 4-5).  EPA retained the

criteria in Section 93.116(a), and identified the types of projects to which this

requirement applies, such as new or expanded highway projects or bus terminals. 
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40 C.F.R. § 93.123(b)(1); 71 Fed.Reg. at 12,490-98 (JA 24-32). 

Addressing petitioners challenge to Section 93.116(a), the Court in EDF IV

upheld EPA’s construction that Subsection 176(c)(1)(A) does not require new

projects to achieve emission reductions, but concluded that this provision does not

appear to add any additional criteria pertaining to the local area for the required

project-level hot-spot analysis.  EDF IV, 509 F.3d at 559-60 & n.4.  The Court was

uncertain whether a required hot-spot conformity analysis that satisfies Subsections

(B)(i) and (ii), that is, an analysis showing that a new transportation project would

not make air quality worse, would also satisfy the Subsection (B)(iii) criterion that

the project not delay with timely attainment.  Id. at 560 (positing a hypothetical). 

The Court also found no rational basis by which the SIP process alone could

implement the requirements of Subsection (B)(iii).  Id. at 561.  Fundamentally,

however, the Court was uncertain whether EPA viewed Subsection (B)(iii) as

applying in local areas.   Id. at 561.  Accordingly, the Court remanded the rule “to

EPA either to interpret CAA § 176(c)(1)(B)(iii) in harmony with (B)(i) and (B)(ii)

or to explain why it need not do so; we otherwise deny the petition.”  Id. at 562. 

The Court rejected the only other challenge, which was a procedural challenge

involving 40 C.F.R. § 93.123(b).  509 F.3d at 561-62.

D. EPA’s 2010 Rule in Response to the Court’s Remand

In its rulemaking, EPA responded to the narrow issue raised by the Court by
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its remand.  75 Fed.Reg. at 14,274-82 (final rule) (JA 261-69);  74 Fed.Reg. 23,024,

23,037-43 (May 15, 2009) (proposal) (JA 60-66).  EPA explained that it always

construed Subsection (B)(iii) to apply to local areas, 75 Fed.Reg. at 14,276/1 (JA

263), and added language to the text of 40 C.F.R. § 93.116(a) to make this clear. 

EPA also rejected the legal position underlying all of Petitioners’ arguments that

Section 93.116(a) is inadequate.  Reviewing the extensive case law supporting its

position, EPA explained its longstanding construction that Sections 176(c)(1)(B)

and (A) do not require that, to conform, a new transportation project (either alone or

with new mitigation adopted for the project) must achieve reductions that offset

emissions from other sources that prevent attainment.  75 Fed. Reg. at 14,276-77.

EPA also explained that no additional decisional criteria in Section 93.116(a)

were necessary to demonstrate compliance with Subsection (B)(iii), because

satisfying subsection (B)(i) and (B)(ii), through a showing under the build/no-build

analysis that the new project will not make air quality worse, also satisfies the

requirements of Subsection (B)(iii) in practice.  75 Fed.Reg. at 14,278, 14,2780-

81/1 (JA 265, 267-68).  EPA explained in detail the basis for this conclusion and

how this test operates to ensure that the (B)(iii) criterion are met.  Id.  As modified,

the relevant portion of Section 93.116(a) provides as follows:

(a) *    *    *    The FHWA/FTA project must not cause or contribute to
any new localized CO, PM10, and/or PM2.5 violations, increase the
frequency or severity of any existing CO, PM10, and/or
PM2.5violations, or delay timely attainment of any NAAQS or any
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required interim emission reductions or other milestones in CO, PM10,
and PM2.5 nonattainment and maintenance areas.   *    *    *    This
criterion is satisfied for all other FHWA/FTA projects in CO, PM10
and PM2.5 nonattainment and maintenance areas if it is demonstrated
that during the time frame of the transportation plan no new local
violations will be created and the severity or number of existing
violations will not be increased as a result of the project, and the
project has been included in a regional emissions analysis that meets
applicable §§ 93.118 and/or 93.119 requirements.  The demonstration
must be performed according to the consultation requirements of
§93.105(c)(1)(i) and the methodology requirements of § 93.123.

EPA also addressed concerns raised by the Court’s hypothetical, in which the

Court believed a new project might counterbalance preexisting mitigation, thereby

delaying timely attainment in violation of Subsection (B)(iii), while still being

judged not to increase emissions.  EDF IV, 509 F.3d at 560.   Specifically, EPA

explained that a finding that a new project would not make air quality worse under

the Agency’s longstanding build/no-build test “would examine the total impact of

the project’s new emissions in the context of the future transportation system, any

expected growth in other emissions sources, and any existing or new control

measures that are expected to impact the local project area.” 75 Fed.Reg. at

14,278/3 (emphasis added) (JA 265).  Thus, the effects of a new project are in fact

comprehensively examined as part of the build scenario, to evaluate whether air

quality would be made worse and all Subsection (c)(1)(B) criteria are met.
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STANDARD OF REVIEW

Review in this case is governed by the CAA, which requires that the Court

determine whether EPA’s action was arbitrary, capricious, an abuse of discretion, or

otherwise not in accordance with law.  42 U.S.C. § 7607(d)(9).  This standard

presumes the validity of agency actions.  American Trucking Ass’n v. EPA, 283

F.3d 355, 362 (D.C. Cir. 2002).  EPA’s findings must be upheld if the Agency

“examine[d] the relevant data and articulate[d] a satisfactory explanation for its

action including a rational connection between the facts found and the choice

made.”  Milk Indus. Found. v. Glickman, 132 F.3d 1467, 1476 (D.C. Cir. 1998)

(citations and internal quotation marks omitted).  While this standard subjects

agency actions to careful scrutiny, the agency's determinations must be upheld if

they “conform to ‘certain minimal standards of rationality.’”  Small Refiner Lead

Phase-Down Task Force v. EPA, 705 F.2d 506, 520-21 (D.C. Cir. 1983) (citations

omitted).

Challenges to EPA’s interpretation of the CAA are governed by the

two-prong test of Chevron U.S.A. Inc. v. NRDC, 467 U.S. 837 (1984).  Under this

standard, the Court employs the traditional rules of statutory construction to discern

whether Congress’ intent is clear.  Id. at 842-43 & n.9.  If Congress has been

unclear or left a gap for the agency to fill, the agency has authority to resolve the

ambiguities, and the agency’s interpretation should be upheld if it is reasonable.  id.
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at 843-44.  An agency’s interpretation need not represent the “best interpretation of

the statute,” only a “reasonable one.”  Smiley v. Citibank, 517 U.S. 735, 744-45

(1996). 

In construing administrative regulations, the courts give “‘controlling

weight’” to the agency’s interpretation “‘unless it is plainly erroneous or

inconsistent with the regulation.’”  United States v. Larionoff, 431 U.S. 864, 872

(1977) (citation omitted).  See Thomas Jefferson Univ. v. Shalala, 512 U.S. 504,

512 (1994).

SUMMARY OF ARGUMENT

In its rulemaking on remand, EPA raised and reasonably resolved the two

principal issues raised by the Court’s remand in EDF IV, by explaining that Section

176(c)(1)(B)(iii) does apply to hot-spot analyses and how that provision operates in

practice.  Though Subsection (B)(iii) applies, EPA reasonably concluded that it was

not necessary to establish additional decisional criteria in Section 93.116(a) for a

project-level hot-spot conformity determination to satisfy this Subsection, because,

in practice, it will be met by an affirmative demonstration under the criteria

previously established in Section 93.116(a).  Thus, timely attainment will not be

delayed so long as “it is demonstrated that during the time frame of the

Ttransportation Plan no new local violations will be created and the severity or

number of violations will not be increased as a result of the project . . . .”  75
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Fed.Reg. at 14,285/2 (text of regulation) (JA 272).  EPA’s previously established

build/no-build comparison required for hot-spot analyses demonstrates why this

holds true in practice.  EPA explained that where the build analysis (which includes

the new project) demonstrates, compared to the no-build analysis, that no new local

violations of the NAAQS would result and existing violations would not get worse

(in either severity or frequency), timely attainment would also not be delayed as a

result of the project.  Id. at 14,276/1-2, 14,278, 14,2780-81/1 (JA 263, 265, 267-68).

Further, where nonattainment beyond an attainment date or violations are

already predicted without the new project, if the predicted emissions under the build

scenario increased over those predicted in the no-build scenario, thus making the

local air quality worse, “then the project would delay timely attainment, since

worsening air quality above the NAAQS would impede the ability to attain in the

local area.”  Id.  at 14,278/3 (JA 265).  But if in that situation “the project itself

improves or does not change air quality, it does not delay timely attainment and it

can conform.”   Id.   Because all expected direct and indirect emission increases that

would result from a transportation project are included in the build scenario, and the

build/no-build comparison already properly accounts for preexisting mitigation

measures, the type of project that concerned the Court in its hypothetical in EDF IV,

509 F.3d at 560, could not occur.  Such a project would not satisfy the project-level

hot-spot test for conformity.  EPA is not aware of any circumstance in which a new
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project  would result in no new local NAAQS violations or worsened existing

NAAQS violations, yet would somehow delay timely attainment in that area beyond

that in the no-build scenario, and Petitioners have not presented an actual contrary

example.

Contrary to Petitioners’ claim, EPA has not substituted the regional

emissions analysis for an assessment of localized impacts.  Rather, the requirement

that the local project be contained in a conforming regional analysis is a necessary

prerequisite – but not sufficient for – conformity under the hot-spot analysis.   

Thus Petitioners’ arguments built upon their flawed assumption carry no weight.

Underlying Petitioners’ claim that Section 93.116(a) fails to effectuate

Subsection (B)(iii) is their mistaken interpretation that to satisfy that provision a

transportation project must (by itself or through new mitigation adopted for that

project) reduce emissions to offset emissions from other sources that may prevent

attainment of the NAAQS.  By this, Petitioners improperly construe (B)(iii) as a

construction ban on new transportation projects, as leverage to compel any needed

reductions from other sources to cure nonattainment.  This would radically change

existing law and conflict with Congress’ intent.  By requiring only that the project

not “delay” timely attainment, Congress did not intend that to conform the new

project must “achieve” timely attainment by “reducing” emissions.  Rather, the term

“delay” necessarily presupposes some other circumstances that otherwise would
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achieve timely attainment of the NAAQS, which in turn a new transportation

project may not delay.  In contrast to Subsection (c)(3)(B)(iii), where Congress

intended individual projects to achieve reductions to conform, it said so in the text.  

Even if Subsection (c)(1)(B)(iii) were ambiguous, EPA reasonably concluded

that where a new transportation project will improve or at least not make air quality

worse when compared to the no-build scenario, the Act's hot-spot conformity

requirements should not be construed to block that project, as a penalty to compel

other reductions that may be needed to cure nonattainment.  Rather, Congress, in

numerous other provisions through the SIP process, established the appropriate

mechanisms to cure continued nonattainment and violations that would occur

regardless of whether the new transportation project is built.  Requiring hot-spot

conformity to address such preexisting problems would supplant the role Congress

reserved for the SIP to attain the NAAQS, and where the attainment date has

passed, for those SIPs to be revised to include additional measures necessary to

reach attainment. 

This Court has repeatedly rejected the same basic arguments raised here by

Petitioners, concluding that conformity does not require emissions reductions to

offset emissions from other sources needed to cure nonattainment.  Requiring that

new transportation projects compel emission reductions would intrude upon the

discretion reserved for States in selecting in their new or revised SIPs the
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appropriate mix of controls and emission reductions between stationary, mobile,

and other sources.  

Finally, EPA's rule on remand did not open the floodgates for Petitioners to

challenge other elements of EPA’s preexisting conformity or NAAQS rules.  Thus,

the Court lacks jurisdiction over Petitioners’ arguments that effectively challenge

such preexisting regulations.

ARGUMENT

EPA fully addressed the two issues raised by the Court’s remand in EDF IV

regarding whether and how Subsection (B)(iii) applies to hot-spot analyses.  As

demonstrated in Section I below, EPA explained that this provision does apply and

reasonably concluded that under 40 C.F.R. § 93.116(a) the same analysis that

demonstrates satisfaction of the criteria in Subsections (B)(i) and (ii) of CAA §

176(c)(1) also ensures in practice that the criterion in Subsection (B)(iii) is met.

In Section II below we explain that Petitioners’ arguments that Section

93.116(a) is inadequate are premised on the flawed construction that Subsection

(B)(iii) compels new transportation projects to reduce emissions.  Petitioners’

attempt to secure “additional” emissions reductions through Subsection (B)(iii)

constitutes an unjustified attempt to re-litigate basic legal arguments concerning the

Act’s transportation conformity provisions that this Court has expressly rejected in

prior cases.  As explained, EPA’s interpretation is reasonable and should be upheld.
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I. EPA Reasonably Responded to the Court’s Remand

A. EPA Construes “Any Area” in Subsection (B)(iii) to Include the
Local Area for Purposes of the Hot-Spot Analysis.

In EDF IV, 509 F.3d at 561, the “fundamental problem” identified by the

Court was that, given EPA’s construction that “any area” in Subsections (B)(i) and

B(ii) includes “a local area . . . [,] it is arbitrary and capricious not to define the term

similarly in Subsection (B)(iii) or not to provide an explanation that satisfactorily

addresses the purpose and function of the condition.”   The Court concluded that

EPA failed to explain adequately whether and how Subsection (B)(iii) applies under

40 C.F.R. § 93.116(a) to the hot-spot analysis for new transportation projects.  Id. 

EPA did not provide a lengthy explanation of this issue in its 2006 rulemaking,

because it focused on the sole specific comment raised by the petitioners during that

rulemaking, which was that to meet Sections 176(c)(1)(A) and (c)(1)(B)(iii), EPA

must modify 40 C.F.R. § 93.116(a) to require that a new transportation project

reduce emissions to offset emissions from other sources that cause NAAQS

violations, even if the new project would improve local air quality.5/  The Court

concluded that EPA’s response on that issue, “that individual projects are not

required to reduce emissions,” did not address whether Subsection (B)(iii) applies

to the hot-spot analyses in the first instance.   509 F.3d at 561.
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On remand, EPA explained that it “has always intended the term ‘any area’ in

all three statutory provisions of section 176(c)(1)(B) to include the local area

affected by the emissions produced by a new project,” 75 Fed.Reg. at 14,276/1 (JA

263), and quoted from its 2006 rulemaking in which EPA explained that “‘a

regional analysis for an area’s entire planned transportation system is not sufficient

to ensure that individual projects meet the requirements of section 176(c)(1)(B)

where projects could have a localized air quality impact.’” Id. at 14,276/1 (quoting

71 Fed.Reg. at 12,483/2).  EPA further clarified its interpretation by adding to the

second sentence of 40 C.F.R. § 93.116(a) the requirement that transportation

projects must not “delay timely attainment of any NAAQS or any required interim

emission reductions or other milestones in [the relevant NAAQS] nonattainment

and maintenance areas.”   EPA thus reasonably explained that it construes

Subsection (B)(iii) to apply to local areas.

B. EPA Reasonably Explained that the Same Analysis Demonstrating
that the Requirements of Subsections (B)(i) and (ii) are Met Also
Establishes in Practice that the Requirements in Subsection (B)(iii)
Are Met.

On remand, EPA also considered whether any additional criteria for an

affirmative determination under Section 93.116(a) are necessary to ensure

Subsection (B)(iii) is met.  Consistent with its longstanding  interpretation first

promulgated in 1993, EPA concluded that it was not necessary to establish

additional decisional criteria for a hot-spot determination to satisfy this subsection,
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because, in practice, (B)(iii) will be met by an affirmative demonstration under the

criteria previously established in Section 93.116(a); that is, timely attainment will

not be delayed so long as “it is demonstrated that during the time frame of the

Transportation Plan no new local violations will be created and the severity or

number of violations will not be increased as a result of the project . . . .”  75

Fed.Reg. at 14,285/2 (text of regulation) (JA 272); id. at 14,276/1-2, 14,278,

14,2780-81 (preamble) (JA 263, 265, 267-68).6/ 

1.   EPA Fully Explained How Using the Previously Established
Build/No-Build Analysis in Section 93.116(a) Reasonably
Implements EPA’s Interpretation.

Petitioners contend that the criteria in the fourth sentence of Section

93.116(a) for making conformity determinations are insufficient, because they do

not also include the text of Subsection (B)(iii), and, more specifically, because they

do not compel reductions in nonattainment areas to reach attainment.  EPA,

however, reasonably explained that if the build analysis (which includes the new

project) demonstrates, compared to the no-build analysis, that no new local

violations of the NAAQS would result and existing violations would not get worse

(in either severity or frequency), timely attainment would also not be delayed as a
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result of the project.  75 Fed.Reg. at 14,278/2-3 (JA 265).  For example, in

situations where local NAAQS violations are predicted to occur under both the no-

build scenario and the build scenario, “but the project itself improves or does not

change air quality, it does not delay timely attainment and it can conform.”  Id. at

14,278/3.  In other words, if the project in that situation is not predicted to make air

quality worse in the local area, EPA reasonably concluded that it cannot delay

timely attainment in that area beyond that which would occur without the project.

In contrast, if the predicted emissions under the build scenario increased over

those in the no-build scenario, thus making the predicted local violation worse (or

creating a new violation), “then the project would delay timely attainment, since

worsening air quality above the NAAQS would impede the ability to attain in the

local project area.”  Id.

2. The Court’s Prior Concerns Are Reasonably Addressed by
the Analysis for Making Determinations Under the Section
93.116(a) Criteria.

Petitioners argue – incorrectly – that this Court in EDF IV previously rejected

EPA’s explanation of how a determination under Section 93.116(a) satisfies the

requirements of Subsection (B)(iii).  In its 2007 decision, this Court was not

persuaded that EPA’s hot-spot regulations adequately address all circumstances

where Subsection (B)(iii) applies, positing a hypothetical in which a transportation

project might be found to conform even though attainment might be delayed.  The
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Court explained its understanding that:

[A]n individual project’s emissions could counterbalance
mitigation measures already in place, thereby delaying
attainment of emissions standards and violating the requirement
of (B)(iii) without either increasing or decreasing emissions. 
EPA’s position thus does not seem to cover all circumstances
where (B)(iii) is applicable.

EDF IV, 509 F.3d at 560.  

On remand, however, EPA reasonably explained how the interplay among

existing regulations do, in fact, properly account for any such mitigation measures,

to assure compliance with Subsection (B)(iii) even in situations of this sort. 

Specifically, EPA explained that a determination under Section 93.116(a) would

establish that timely attainment would not be delayed because it “would examine

the total impact of the project’s new emissions in the context of the future

transportation system, any expected growth in other emissions sources, and any

existing or new control measures that are expected to impact the local project area.” 

75 Fed.Reg. at 14,278/3 (emphasis added) (JA 265).  In this manner, mitigation

measures already in place (referred to here as existing control measures) are taken

into account, see also supra 14-16 and infra 32-35, and only if the “hot-spot analysis

demonstrated that the proposed project would improve or not impact air quality,

then timely attainment would also not be delayed from what would have occurred

without the project.”  75 Fed.Reg. at 14,278/3.  If, however, the demonstration

showed that air quality would worsen above the NAAQS, for example, if the
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project’s emissions would counterbalance reductions from existing mitigation

measures, it would not meet this requirement.  Id.   

For these reasons, a scenario like that which concerned the Court in EDF IV

simply will not occur.  Pursuant to the above-described requirements, the type of

project referred to in that hypothetical would not meet the hot-spot test for an

affirmative conformity determination, absent the project sponsor agreeing to some

new, additional mitigation measures to address the project’s emissions to ensure

that measures already in place are not so counterbalanced.

3. EPA Reasonably Explained How the Criteria in Section
93.116(a) Satisfy Subsection (B)(iii) Requirements Where
NAAQS Violations Are Already Expected to Occur After
Attainment.

Petitioners focus their arguments on circumstances in which an area has

failed, or is predicted to fail, to attain the NAAQS by its attainment date, such that

even without the new transportation project NAAQS violations in a local area are

expected after that date.  E.g., Pet.Br. 28-29, 41-42.  Contrary to Petitioners’

suggestion, the Section 93.116(a) conformity test properly accounts for any failed

control strategies, unanticipated emission reductions, or unanticipated emissions

that may already contribute to violations after the attainment date, to assess whether

these would occur as a result of the new project.

As an initial matter, EPA’s preexisting rules, including the required build/no-

build comparison, for performing the hot-spot analysis are not subject to challenge
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in this case, and EPA did not in its rulemaking on remand re-open those portions of

its prior rules for comment or proposed change.  75 Fed.Reg. at 14,280/1 (JA 267);

74 Fed.Reg. at 23,038/2 (JA 61); see supra 13-14 & n.3; infra 55-57.  In any event,

as the Agency explained, a “hot-spot analysis must be based on the latest data and

models under 40 CFR 93.109(b), 93.111 and 93.123, and therefore any growth in

other emissions sources or the impact of new or existing emissions controls

(including those in any required SIP) would always be considered in a hot-spot

analysis prior to approving a project.” 75 Fed.Reg. at 14,278 n.44 (JA 265); see,

e.g., 75 Fed.Reg. at 14,280 (explaining how the build/no-build analysis incorporates

the most recent information) (JA 267).  Further, all expected direct and indirect

emission increases that result from a transportation project must be included in the

build analysis, to evaluate whether they, as part of the project, would increase

emissions worsening air quality in the local area over the no-build scenario.  See,

e.g., 75 Fed.Reg. at 14,280/3 (“if a highway project will facilitate additional diesel

ships or locomotives, these additional non-road emissions must be included as part

of the background concentrations in the hot-spot analysis”)7/; see 40 C.F.R. § 93.110

(requiring use of the latest planning assumptions); supra 13-16 (describing build/no-

build analysis).  Thus, if new information discloses that previously unanticipated
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sources would result from the new transportation project – including non-

transportation sources – thereby projecting local NAAQS violations beyond an

area’s attainment date, the hot-spot analysis for the new project must take this into

account in the build scenario.  Where new or worsened violations are projected

from the project in the build scenario, the project could not proceed.

Moreover, where violations already are expected beyond the attainment date,

the project will not conform if any increased emissions from the build scenario

would contribute to new or worsened violations.  In such a case, under Section

93.116(a) a project will conform only if, under the build scenario, the new project

would improve the local air quality or not make it worse, thereby ensuring that the

criteria in Subsection (B)(iii) are met.  See 75 Fed.Reg. at 14,278 (JA 265).

As EPA explained in the preamble, commenters (and Petitioners in their

brief) incorrectly describe circumstances where a transportation project will not

increase emissions in an area as ones in which that project is “maintaining” a

violation, see, e.g., 75 Fed.Reg. at 14,281/1 (JA 268), or “perpetuat[ing]” a

violation.  Pet.Br. 32-33, 48.  Indeed, under Petitioners’ reasoning even where a

new project would make air quality better over that estimated by the no-build

scenario, if a violation is still expected to occur, the project should be viewed to

cause or contribute to the violation and thus to delay timely attainment.  See Pet.Br.

28, 32-33, 48.  However, beyond Petitioners’ flawed interpretation of what
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Subsection (B)(iii) requires, there is no logic to such thinking.  EPA explained that

where the project makes air quality better, the “build/no-build analysis would show

that the project is helping to reduce concentrations, and improve air quality by

reducing a future violation,” 75 Fed.Reg. at 14,280/2 (JA 267), and thus the project

would neither cause nor contribute to a new or worsened violation nor delay timely

attainment.  Id.  It was also reasonable for EPA to analyze whether a project will

delay timely attainment by evaluating its impacts on NAAQS violations since

attainment of the NAAQS depends on whether there are violations of the standard. 

In sum, even where a violation is already expected in the no-build scenario, if the

project under the build scenario will not increase emissions, the project does not

cause or contribute to a new violation or make an existing violation worse, and

likewise does not delay timely attainment.  Id. at 14,278 (JA 265).

EPA’s explanation thus illustrates that Petitioners’ real challenge to Section

93.116(a) is premised on their argument that, even though a new project will not

make local air quality worse, and may in fact improve air quality, EPA may only

satisfy Subsection (B)(iii) by requiring that a new transportation project compel

sufficient reductions to fully offset emissions from other sources to eliminate any

NAAQS violations expected to continue after the attainment date.   As discussed in

Section II below, EPA’s contrary, longstanding interpretation is eminently

reasonable and should be upheld.  Petitioners’ disagreement on this legal issue
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provides no basis to argue that Section 93.116(a) is inadequate absent additional

criteria.

4. EPA’s Decision Not to Further Define or Add New
Decisional Criteria for Subsection (B)(iii) Does Not Nullify
that Provision.

For the same reasons, Section 93.116(a) does not nullify Subsection (B)(iii)

simply because EPA concluded that demonstrating, under the build/no-build

analysis, that a new project will not result in new or worsened violations also

demonstrates as a practical matter that timely attainment of the NAAQS will not be

delayed.  Indeed, Petitioners have not posited any actual examples where no new

local NAAQS violations or worsened existing NAAQS violations would occur as a

result of a new transportation project under the build scenario, yet timely attainment

would be delayed in that area beyond that in the no-build scenario, and EPA is not

aware of any circumstances in which that would be the case.

Moreover, in 1990 Congress enacted the three provisions in Section

176(c)(1)(B), together with the other conformity requirements, and directed EPA to

promulgate regulatory criteria and procedures to implement these provisions for

transportation activities, 42 U.S.C. §§ 7506(c)(4)(B), (D).  Further, Subsections

(c)(1)(A) and (B) apply to all federally funded or approved projects, not only

transportation projects.  As Congress first adopted these provisions in 1990, it

cannot be charged to have anticipated the specific build/no-build analytical

USCA Case #10-1105      Document #1307486      Filed: 05/11/2011      Page 50 of 75



- 37 -

approach EPA would later require for the hot-spot conformity analysis, and it could

not have had a specific view as to whether that analysis would be robust enough to

satisfy the requirements of Subsections (B)(i) and (B)(ii) as well as (B)(iii).  Yet,

this is ultimately what Petitioners’ nullification argument hinges on – an assumption

that Congress unambiguously decided in 1990 that this yet-to-be-adopted regulatory

approach for transportation projects would not be sufficient under the general

conformity requirements in Section 176(c)(1)(B).

Moreover, through Section 93.116(a) and the Agency’s other regulations,

EPA plainly has given practical meaning to the Subsection (B)(iii) text that, for a

new transportation project to conform to the SIP, it cannot delay timely attainment

in the local area.  For example, as explained above and in the preamble, if violations

are already predicted to occur beyond an area’s attainment date, to conform under

Subsection (B)(iii) the project cannot make air quality worse.  See 75 Fed.Reg. at

14,278, 14280-81 (JA 265, 267-68).  In such circumstances, this is in practice what

Subsection (B)(iii) means.  However, because the test in Section 93.116(a) using

EPA’s previously established build/no-build analysis already fully effectuates this

requirement, EPA reasonably declined on remand to establish additional regulatory

criteria or definitions as Petitioners urge.  Given that existing criteria are already

adequate, and that they are applied by the various State departments of

transportation and numerous U.S. DOT field offices, EPA reasonably proceeded
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cautiously by not adopting any additional, unnecessary definitions or modifications

to Section 93.116(a).

C. Requiring that a Project Be Included in a Regional Analysis Is
Necessary, But Not Sufficient, to Satisfying the Hot-Spot
Requirement; Petitioners’ Straw Arguments to the Contrary Are
Inapposite

Petitioners argue that “it is inconsistent with the Act to substitute the regional

emissions analysis for an assessment of localized impacts.”  Pet.Br. 36.  This

significantly mischaracterizes EPA’s position and regulations, and based upon this

mistaken characterization Petitioners argue at length that Section 93.116(a) is

inconsistent with the Act because it fails to satisfy Subsection (B)(iii).   Pet.Br. 36-

38, 46, 51-54.   In actual fact, it is clear that EPA viewed the inclusion of a local

project in a regional analysis as a necessary prerequisite – but not sufficient for – a

hot-spot analysis.

On remand, EPA clarified its preexisting interpretation that – among the

other required criteria – a  hot-spot analysis also requires that a transportation

project be “included in a regional emissions analysis that meets applicable §§ 93.118

and/or 93.119 requirements.”  75 Fed.Reg. at 14,285/2 (quoting Section 93.116(a))

(JA 272).  This already is a requirement for conformity under the Act, supra 11

(requiring projects come from conforming transportation plans and programs), and

EPA’s preexisting regulations.  See 40 C.F.R. § 93.109(b) Table 1, 93.115(a),

93.118(a), 93.119 & 93.122(a)(1).  EPA added this language to Section 93.116(a) to
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emphasize this requirement that emissions expected from a new transportation

project must be contained in the regional emissions analysis whose emissions in

turn cannot be greater than the allowable emissions from the transportation sector in

the approved SIP budget.  See 75 Fed.Reg. at 14,275/2-3 (JA 262).  This require-

ment in Section 93.116(a) thus serves as a clarifying prerequisite; it is not sufficient

for a new project to demonstrate conformity under Subsection (B)(iii).  This is clear

from the text of Section 93.116(a), demonstrated above in this brief, and explained

in the preamble.  75 Fed.Reg. at 14,278/1 (“in addition to demonstrating that the

project is consistent with the regional emissions analysis”) (JA 265); id. at

14,278/2-3 (“2.  Requirement for No Delay in Timely Attainment of NAAQS”).

Mistakenly assuming the contrary, Petitioners argue broadly that

fundamentally different tests are required under Sections 176(c)(1) and 176(c)(2)

and that EPA inappropriately equates the two.  Pet.Br. 37-40.  Even were the Court

to accept Petitioners’ broad brush descriptions of and distinctions between these

two sections – and we note, there are numerous errors in Petitioners’ description –

these arguments are irrelevant, since they challenge a straw position of Petitioners’

own making.  In sum, rather than only ensure the project will not result in increased

emissions above permissible regional emissions, by focusing on any new or

worsened local violations that would result from the build scenario, Section

93.116(a) clearly “does require a comparison of localized pollutant concentrations
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to the NAAQS,” 75 Fed.Reg. at 14,281/1 (JA 268). 

II. EPA’s Interpretation, That Subsection (B)(iii) Does Not Require a New
Transportation Project to Generate Emission Reductions to Offset
Emissions From Other Sources, Is Reasonable and Fully Supported by
the Case Law.

Underlying Petitioners’ claim that Section 93.116(a) fails to effectuate

Subsection (B)(iii) is their mistaken interpretation of what that Subsection requires. 

This Subsection does not require that, to conform, a transportation project must –

either by itself or through mitigation specifically adopted for that project – generate

reductions that offset emissions from other sources that may prevent an area from

attaining the NAAQS.  This is true regardless of whether local NAAQS violations

are already predicted to occur under the no-build scenario (i.e., without the new

project) after an area’s attainment date has passed.  In effect, Petitioners seek a

construction ban on any new transportation project in areas where NAAQS

violations already are expected to occur after the attainment date, unless

transportation planners adopt additional measures to offset emissions from other

sources responsible for the violations.  In Petitioners’ view, even if a new

transportation project in the build scenario improves air quality, if it does not

achieve enough reductions to offset all other sources that cause violations, the

project could not proceed.  This would represent a radical change of existing law

and EPA’s consistent interpretation since the 1990 Amendments were passed, and is

contrary to Congress’ intent.  In order to prevail on this issue, Petitioners would
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have to show that the statute unambiguously compels their favored outcome, and

this surely is not the case.  Instead, EPA’s interpretation is supported by the

statute’s text and context as well as existing case law.  But even were the Act

ambiguous, EPA’s interpretation is reasonable and should be upheld as a

permissible construction under Step Two of Chevron. 

A. The Plain Text of Subsection (B)(iii) Supports EPA’s
Interpretation.  

Subsection (B)(iii) provides in relevant part that “Conformity to an

implementation plan [i.e, a SIP or FIP] means” that a new transportation project

subject to the Act’s conformity requirements “(B) . . . will not – (iii) delay timely

attainment of any standard . . . in any area.”  42 U.S.C. § 7506(c)(1)(B)(iii)

(emphasis added).  By requiring only that the project not “delay” timely attainment,

Congress plainly did not intend that to conform the new project must “achieve”

timely attainment by “reducing” emissions.  Rather, the term “delay” necessarily

presupposes some other circumstances that otherwise would achieve timely

attainment of the NAAQS, which in turn a new transportation project may not

delay.  In this regard, the term “delay” only requires that a new project not interfere

with, i.e., by not delaying, timely attainment that would otherwise by achieved.  See

75 Fed.Reg.  at 14,277/1 (JA 264).  This conclusion is further supported by the text

identifying an “implementation plan” (a SIP or FIP) – which contains the

comprehensive emission inventories, modeling, and enforceable emissions controls
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for nonattainment areas to attain the NAAQS by their attainment date, as well as

motor vehicle emissions budgets that are consistent with these inventories and

controls, see supra 6-8; infra 46-49  – as the provision to which conformity must be

demonstrated.  Petitioners’ interpretation runs afoul of the Subsection (B)(iii) text,

therefore, first by replacing the concept of “delay” a project might cause with an

affirmative obligation that the project instead “achieve” something, and second by

replacing the basic concept of “conformity with a SIP” with the idea “reductions”

must be achieved by the new transportation project (either alone or with new

mitigation the project sponsor adopts for the project) to reach timely attainment,

rather than only not delay it.

Nothing in the text or context of Subsection (B)(iii) admits an exception or

contrary interpretation in situations where a no-build scenario already predicts

NAAQS violations after an area’s attainment date has passed.  In that situation, the

statutory text still only requires that individual projects not “delay” timely

attainment to conform to the SIP, rather than achieve reductions otherwise

necessary to eliminate violations and attain the NAAQS.  As previously explained,

in such a situation the Section 93.116(a) criteria requires in practice that the new

project not make air quality worse.  Supra 29-35.  This is fully consistent with

EPA’s interpretation that under Subsection (B)(iii), a new transportation project

may not interfere with the other efforts in the no-build scenario to reach timely
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attainment.

Moreover, that Congress did not, by the text in Subsection (B)(iii), intend to

require individual transportation projects to achieve reductions to conform is further

confirmed by the text Congress did enact for the sole circumstance in which it

requires individual projects to achieve reductions.  Specifically, Section

176(c)(3)(B)(ii) requires individual projects in certain carbon monoxide

nonattainment areas to “eliminate or reduce the severity and number of violations of

the carbon monoxide standards in the area substantially affected by the project.”  42

U.S.C. § 7506(c)(3)(B)(ii).  Thus, had Congress intended Section 176(c)(1)(B)(iii)

to require reductions, it would have employed entirely different language,

mandating reductions to achieve, instead of not delaying, timely attainment.  EPA

thus explained that Congress’ decision “not [to] establish such a requirement for

any project in [PM nonattainment] areas under section 176(c)(3)(B)(ii)” fully

supports EPA’s interpretation that no such requirement applies under Subsection

(c)(1)(B)(iii).  75 Fed.Reg. at 14,276/2-3 (JA 263). 

Finally, Petitioners allege, incorrectly, that EPA's “original (1993)

understanding” when it first promulgated the conformity regulations was that the

criteria in Sections 176(c)(1)(A) and (c)(1)(B)(iii) require emission reductions

sufficient to ensure that the NAAQS are met by the statutory attainment date. 

Pet.Br. 9-10 & 47 (and quoting 58 Fed.Reg. at 62,191).  To the contrary, EPA’s
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statement refers only to regulations implementing the novel requirements in Section

176(c)(3)(B)(ii) for carbon monoxide discussed above.8/

B. The Legislative History Neither Supports Petitioners’
Interpretation Nor Conflicts With EPA’s Reasonable
Construction.

Contrary to Petitioners’ claims, the legislative history does not support their

argument that Subsection (B)(iii) requires that new transportation projects generate

reductions to offset emissions from other sources necessary to reach attainment. 

First, though Petitioners quote from a document they call the 1990 “Conference

Report,” Pet.Br.  48-50, that document is not the conference report at all, but rather

an insert placed in the Congressional Record by a single Senator during floor

debate.  136 Cong. Rec. S16,969 (daily ed. Oct. 27, 1990) (remarks of Senator

Baucus); see EDF I, 82 F.3d at 460 n.11 (correcting this same mischaracterization

by petitioners).  Further, the Joint Explanatory Statement of the Conference

Committee for the 1990 CAA Amendments (H.R. Conf. Rep. No. 101-952, at

335-50 (1990)), does not discuss Section 176(c), let alone provide any support for

Petitioners’ theory.

Second, in context Petitioners’ isolated quote from the Senator’s remarks
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(Pet.Br. 48) does not even support their theory.  The preceding (unquoted) sentence

states that a transportation plan must demonstrate vehicular use consistent with

“emission reductions . . . in the applicable implementation plan [i.e, the SIP or

FIP],” 136 Cong. Rec. at S16,973, thereby clarifying that, in the context of a

transportation plan, under Subsection (B)(iii), “the comparison should be with the

emission reductions required” by the SIP (either by its interim milestones or

attainment date).  Id.  Thus, this statement explains only that SIPs reduce emissions,

and that a transportation plan must conform to a SIP.  It provides no support for

Petitioners’ view that if an area does not attain by its attainment date, hot-spot

conformity under Subsection (B)(iii) should be construed to require individual

transportation projects to generate any extra reductions necessary to offset

emissions from other sources for the area to demonstrate it will attain.  

Nor would such a construction make any sense.  If a new project will not

make air quality worse when compared to the no-build scenario, EPA reasonably

concluded that the Act’s hot-spot conformity requirements should not be construed

to block that project, as a penalty or inducement, to compel other reductions. 

Moreover, Petitioners’ construction would improperly place the responsibility for

achieving any such needed additional reductions on the transportation sector, rather

than with the appropriate State and Federal air quality planners charged under the

Act to make decisions regarding which sectors and which particular sources should
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further reduce their emissions.  EDF III, 467 F.3d at 1338-39; see 75 Fed.Reg. at

14,276/2-3 (JA 263).  As discussed below, EPA reasonably construes other

provisions of the Act to serve this role.   Accordingly, EPA’s interpretation of the

requirements in Subsection (B)(iii) is reasonable and should be upheld, and

Petitioners’ challenge to 40 C.F.R. § 93.116(a) built upon their mistaken reading of

the Act should be rejected.

C. The Structure of the Act and the SIP Process Fully Supports
EPA’s Interpretation.

Petitioners’ argument that Subsection (B)(iii) requires reductions whenever

the no-build scenario already predicts violations, even where the new project is not

expected to create new violations or worsen the existing violations, also conflates

the overarching requirement that SIPs “implement[], maintain[], and enforce[]” the

NAAQS, 42 U.S.C. § 7410(a)(1), with the fundamentally different requirements in

Subsection (B)(iii).  At the outset, we emphasize that EPA does not, as Petitioners

contend, rely on the SIP process to either displace or satisfy the requirements of

Subsection (B)(iii) in local areas.  Rather, as already explained, Section 93.116(a)

utilizing the build/no-build analysis ensures Subsection (B)(iii) is met, and a

regional emissions analysis is necessary, but is not by itself sufficient, to satisfy

Section 93.116(a).

The SIP process does, however, establish the appropriate mechanism to

address any predicted violations under the no-build scenario that are expected to
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continue regardless of whether the new project is built.  By contrast, Petitioners’

argument that Subsection (B)(iii) compels reductions to cure such existing problems

is inconsistent with the Act.  Specifically, for a PM2.5 or PM10 nonattainment area,

the SIP must include, among other things, all appropriate control measures and

demonstrate how the area will attain the standard “as expeditiously as practicable”

but no later than the area’s attainment date, 42 U.S.C. §§ 7502(a)(2)(A), 7502(c). 

Similarly, nonattainment areas that subsequently attain the NAAQS must adopt

SIPs that contain any additional measures necessary to maintain the NAAQS in

order to be redesignated to attainment status.  Id. § 7505a.

Moreover, Congress already has prescribed the specific remedies for

nonattainment areas that do not attain by their attainment date.  First, nonattainment

(and maintenance) SIPs must include contingency provisions to address such

circumstances, and these measures must “take effect in any such case without

further action by the State or [EPA.]”  Id. § 7502(c)(9).  Similarly, maintenance

SIPs required for nonattainment areas subsequently redesignated to attainment must

include contingency provisions “to assure that the State will promptly correct any

violation of the standard which occurs after” the area attained.  42 U.S.C. §

7505a(d).   

Second, after an area’s attainment dates passes, EPA must determine whether

the area attained, id. § 7509(c)(1), and if it has not, States must submit revised SIPs
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that include the additional required measures that will demonstrate attainment by a

new date established by EPA.  Id. §§ 7509 (c)(2), (d).  The Act prescribes the

particular transportation funding and off-set “sanctions” that apply, and potential

for a FIP, if States fail to submit approvable, revised SIPs.  Id. §§ 7509(b), 7410(c). 

Further, even before a nonattainment date has passed, EPA may “find[] that [a SIP]

. . . is substantially inadequate to attain or maintain the relevant [NAAQS],” thereby

requiring “the State to revise the [SIP] as necessary to correct such inadequacies,”

id. § 7410(k)(5), subject to the referenced potential sanctions and FIP if it does not.

Finally, for certain NAAQS, such as PM10, Congress added additional

provisions establishing requirements for areas that fail to reach attainment by their

attainment dates.  For example, such PM10 areas are “bumped up” to a higher

classification, with a new, extended attainment date, 42 U.S.C. § 7513, together

with corresponding requirements that such areas revise their SIPs to adopt

additional control measures.  Id. § 7513a.  Further, “serious” PM10 nonattainment

areas that fail to attain by their attainment dates must revise their SIPs to provide for

additional annual reductions of not less than five percent until they attain.  Id. §

7513a(d).9/
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This fully supports EPA’s interpretation that Congress intended that this SIP

process address any nonattainment and violations after an area’s attainment date

projected under the no-build scenario, regardless of whether any new project is

built, rather than Petitioners’ interpretation that a transportation construction ban

under Subsection (B)(iii) should apply to compel new measures that offset

emissions from other sources unrelated to the project.

This Court in its 2007 decision did not, as Petitioners contend, dismiss these

provisions of the Act as irrelevant.  Rather, the Court concluded only that EPA

failed to create a rational link between the SIP process to implement the (B)(iii)

requirement.  EDF IV, 509 F.3d at 561.  This lack of a linkage, however, does not

reflect EPA’s position.  EPA is not arguing that a SIP standing alone implements

(B)(iii), but rather only that the Act’s SIP provisions discussed above, not

conformity under Subsection (B)(iii), establishes the appropriate mechanism to

address sources of emissions that may otherwise cause or worsen violations (i.e., in

the no-build scenario) after an area’s attainment date has passed and thereby delay

attainment.  EPA thus does not argue that the SIP process applies in lieu of the

forward-looking project-level hot-spot analysis described above to meet Subsection

(B)(iii), and Petitioners’ arguments built upon that flawed assumption are little

more than a red herring.
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D. The Case Law Fully Supports EPA’s Interpretation.

On no less than five occasions, this and other courts have rejected the same or

similar arguments as those raised by Petitioners here, concluding that conformity

under the various subsections of Section 176(c) does not require emissions

reductions to offset emissions from other sources that may cause or worsen NAAQS

violations beyond an area’s attainment date.  For example, in EDF III, this Court

considered and rejected the same basic argument Petitioners raise here.  467 F.3d at

1338.  Reviewing CAA Section 176(c)(1), the Court explained that “[a]lthough the

Act states that SIPs must reduce violations, and therefore emissions, see 42 U.S.C. §

7506(c)(1)(A), it is notably silent on whether transportation plans themselves,

which are but one part of the SIP, must reduce emissions.”  567 F.3d at 1338

(emphasis in original).  The Court recognized the discretion the CAA preserves for

States to establish the appropriate mix of controls on transportation and other

sources to attain the NAAQS, explaining that “a SIP could lower total overall

emissions by reducing stationary source emissions while leaving mobile source

emissions unchanged.”  Id.  It concluded  “that conformity to a SIP can be

demonstrated by using the build/no-build test, even if individual transportation

plans do not actively reduce emissions,” id. , and that “[a]bsent language in the Act

requiring transportation plans to actively reduce mobile source emissions, we

uphold EPA’s reasonable interpretation of the Act under Chevron” that they need
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not.  Id.

The Court in EDF III also explained that it reached this same conclusion in

an earlier case, EDF I, in which the same basic argument had been previously raised

by petitioners in their challenge to EPA’s 1993 conformity regulations.  The Court

in EDF III stated that in EDF I “[w]e agreed with EPA ‘that plans and [programs]

may contribute to emissions reductions by avoiding or reducing increases in

emissions over the years,’ . . . because . . . the statute . . . ‘d[id] not require that the

emissions come entirely from mobile sources.’” EDF III, 467 F.3d at 1338-39

(quoting EDF I, 82 F.3d at 459-60).  Ruling otherwise would “‘impinge on the

prerogative of States . . . .’” Id.  Most recently, in its 2007 decision reviewing

EPA’s hot-spot regulation at Section 93.116(a), this Court reaffirmed that Section

176(c)(1)(A) does not require reductions for a project to conform.  EDF IV, 509

F.3d at 559-560 & n.4.  

Finally, the district court in Sierra Club v. Atlanta Regional Comm’n, 255 F.

Supp. 2d 1319, 1339-42 (N.D. Ga. 2002), aff’d, 54 Fed.Appx. 491 (11th Cir.  2003),

rejected similar arguments based upon Subsection (B)(iii), concluding that this

provision does not effectively impose a construction ban by preventing affirmative

conformity findings simply because an area may have already passed its attainment

date without attaining.  Rather, after extensively reviewing the relevant provisions,

the court concluded that “plaintiffs are urging this court to impose this drastic
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remedy based upon a selective reading of a statute that was intended to give states

more flexibility in meeting emissions goals.”  Id. at 1342.

Petitioners’ efforts to distinguish the teachings of these cases are unavailing. 

Petitioners rely on dicta in this Court’s 1999 decision addressing requirements

under Section 176(c)(2)(C), 42 U.S.C. § 7506(c)(2)(C), for conformity

determinations in the absence of a currently conforming transportation plan and

program.  EDF v. EPA, 167 F.3d 641 (D.C. Cir. 1999) (“EDF II”).  For example,

Petitioners (at 38) quote a sentence in EDF II that states, in dicta, that if a particular

interpretation were accepted, “there would be no assurance that projects approved

under section 7506(c)(2)(C) would help eliminate, reduce, or prevent violations of

[the NAAQS], as required by section 7506(c)(1).”  Id. at 646-47.  Petitioners, 

however, fail to mention that in a prior challenge to other conformity regulations

they previously asserted this same argument, which this Court rejected in EDF III. 

Addressing this issue, the EDF III Court explained that EDF II does not mean that

the Act requires emissions reductions, but rather that the “approach [in EDF II] is

best understood in the context of our previous holding in EDF I that contributing to

reductions can reasonably mean avoiding increases in emissions over the years.” 

EDF III, 467 F.3d at 1339 (emphasis in original) (citing EDF I, 82 F.3d at 460).   

Likewise, Petitioners rely on EDF II for their general view of the differences

between Sections 176(c)(1) and (c)(2), arguing that each provision establishes a
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separate test for conformity, and that a regional emissions analysis applies only in

the latter.  Pet.Br. 45.  This simplistic generalization is inaccurate, and irrelevant,

since as explained EPA does not argue that the regional emissions analysis is

sufficient to satisfy or displace Subsection (B)(iii).  Supra 38-40.  To conform, a

project must be consistent with the transportation budget and under the hot-spot

analysis requirement must also satisfy the build/no-build analysis in the local area.

Petitioners also fail to distinguish EDF III, 467 F.3d at 1338-39, where the

Court held that neither the text of Subsection (c)(1)(A) nor its larger context require

emissions reductions.  Petitioners reason that, “unlike EDF III, Petitioners’ claim

here is focused on a statutory provision that applies on its face to emissions

expected after the milestone and attainment deadlines, and is not directly related to

plans and [programs] that” must be frequently updated.  Pet.Br. 40.  However, hot-

spot requirements are not limited to circumstances where milestones or attainment

dates in an area’s SIP have passed, and nothing in Subsection (B)(iii) supports

Petitioners’ apparent claim to the contrary.  Additionally, contrary to Petitioners’

claim, the Court in EDF III clearly reaffirmed its prior holding in EDF I, and did

not limit its reasoning to the time period before the attainment date.  467 F.3d at

1338-39.  

Moreover, the relevant text of Subsections (c)(1)(A) (“achieving expeditious

attainment of NAAQS”) and (b)(1)(A) (“not delay timely attainment”) are on their
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face similar and overlap, and no difference in their text would support Petitioners’

interpretation.  See 75 Fed.Reg. at 14,277 (JA 264).  As explained supra 41-42,

nothing in the phrase “not delay” suggests or requires that an individual

transportation project achieve reductions that offset other sources.

Finally, transportation plans and programs comprise State and Federal

longer- and near-term planning documents to ensure conformity with a SIP, and an

individual transportation project must be included in a conforming transportation

plan and program.  Supra 11 & 38.  Especially given this, and the Court’s decisions

that neither transportation plans nor programs must generate emission reductions, it

would make no sense to conclude for a hot-spot analysis that an individual project

cannot conform unless enough reductions are first generated to offset other sources

for an area to reach attainment.  This would disrupt the carefully crafted process

Congress established linking transportation and Clean Air Act planning. 

In sum, this Court’s decisions firmly support EPA’s interpretation of

Subsection (B)(iii).

E. Requiring Commitments For Mitigation to Offset A New
Transportation Project’s Own Emissions Does Not Support
Petitioners’ Argument. 

Petitioners seek to refute EPA’s interpretation, claiming that 40 C.F.R. §

93.125(c), which Congress in 2005 specifically required to be included in SIPs, 42

U.S.C. § 7506(c)(4)(E), Pub.L. No. 109-59, § 6011(f)(4), establishes a mechanism
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by which mitigation for an individual transportation project may be adopted to

offset emissions from other sources that may prevent attainment.  Pet.Br. 57-58. 

Petitioners’ reliance on this provision, however, is misplaced.  Section 93.125(c)

simply requires State conformity procedures to include the requirement that

commitments, to undertake any controls or mitigation measures developed for a

project to offset that project’s emissions, are obtained prior to a project-level

conformity determination.  This provision does not require or suggest that it is

reasonable to require additional mitigation for the project to generate additional

reductions sufficient to offset emissions from other unrelated sources to prevent

violations.  As discussed above, Petitioners’ interpretation that conformity in effect

operates as a construction ban, as leverage to compel States to adopt any additional,

needed reductions from other sources, would inappropriately render the SIP process

subservient to conformity review and contradict Congress’ intent and EPA’s

reasonable construction of the Act.  Thus, if anything, Congress’ enactment of 42

U.S.C. § 7506(c)(4)(E) in 2005 supports EPA’s interpretation.

III. The Court Lacks Jurisdiction Over Arguments Effectively Challenging
Preexisting Conformity Regulations, the Agency’s Prior Rules Defining
the PM NAAQS and their Monitoring, and EPA Guidance, or that Are
Based on Cases Pending in Other Courts.

Many of Petitioners’ characterizations of EPA’s hot-spot conformity rule for

PM10 and PM2.5 in 93.116(a) are based upon Petitioners’ misrepresentations of and

disagreements with other preexisting regulations, EPA guidance or pending cases in
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other courts that are not properly before this Court.  As explained above, the issues

raised by the Court’s remand of 93.116(a) in EDF IV, 509 F.3d. at 562, and the

provisions proposed for comment and modified in the final rule on remand, are

limited in nature.  E.g., 74 Fed.Reg. at 23,038/2 (JA 61); supra 11-13, n.3 and 26-

28.  EPA’s rule did not open the floodgates for Petitioners to challenge other

elements of EPA’s longstanding rules in its conformity program.  Section 307(b)(1),

42 U.S.C. § 7607(b)(1), precludes such collateral challenges, by expressly requiring

challenges to EPA final rules or other final actions that are “nationally applicable”

to be filed only in the U.S. Court of Appeals for the D.C. Circuit within 60 days

after notice of their promulgation or issuance was published in the Federal Register. 

Indeed, this Court has previously rejected as improper an attempt by many of the

same petitioners here to mount a belated challenge to EPA’s 1997 conformity rule. 

EDF III, 467 F.3d at 1333 (“The 2004 Rule made only minor changes to the 1997

regulation, which petitioners do not challenge.  Instead, they seek review of the

1997 regulation itself, which they cannot now do.”).

For example, Petitioners contend that EPA “has construed monitoring

requirements to avoid” monitoring near highways that Petitioners argue is necessary

to develop emissions budgets for a regional emissions analysis.  Pet.Br. 54-55. 

Here, Petitioners’ arguments are again premised on their flawed assumption that

EPA displaced a hot-spot analysis using the build/no-build assessment with the
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regional emissions analysis, and are thus inapposite (supra 36-40).  Beyond this,

Petitioners’ argument also amounts to a challenge to EPA’s monitoring regulations

for PM2.5 .  EPA established these regulations, however, in its separate 1997 and

2006 monitoring rules,10/ and neither those rules nor any SIP guidance relating to

those rules may be challenged in this case.  Moreover, these longstanding

regulations already establish proper mechanisms that allow monitors that represent

air quality in highly localized areas (called, for example, Microscale and

Middlescale Monitors) to be considered when appropriate, 40 C.F.R. § 58.30(a)(2),

and this Court lacks jurisdiction to entertain challenges averring that those

regulations are inadequate.  If Petitioners find fault with those regulations, their

appropriate remedy is to administratively request EPA to modify them, see 5 U.S.C.

§ 553(e), rather than challenge them directly here.  See Shipbuilders Council  v.

U.S., 868 F.2d 452, 456 n.3 (D.C. Cir. 1989).  Finally, this Court is plainly not the

right forum for Petitioners to raise any challenges they may have to EPA’s recent

conformity guidance, which post-dates EPA’s regulation challenged here.

Petitioners also assert alleged facts and arguments that are raised in a

different challenge now pending in the U.S. Court of Appeals for the Ninth Circuit. 

Pet.Br. 55-56 (referring to NRDC v. EPA, Case No. 08-72288 (9th Cir.)).  There,
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petitioners challenge EPA’s finding under regulations not at issue here that

transportation budgets in the proposed PM2.5  and ozone SIP in the South Coast

non-attainment area are adequate for certain conformity purposes.11/  This Court,

however, lacks jurisdiction over the challenges in that case, and any disagreements

Petitioners may have with the challenged action there serve no basis for Petitioners’

challenge to the matters EPA resolved in this rulemaking.

Similarly, in the background section of their brief, Petitioners set out alleged

facts and disagreements with a conformity determination in yet another pending

case.  Pet.Br. 12-15.  In that federal district court case, plaintiffs (which include

some of the Petitioners here) challenge, among other things, a conformity finding

for State Road 47 in California.  NRDC  v. DOT, No. 2:09-cv-08055-CAS (C.D.

Cal.).  Petitioners’ reliance on that pending case is also inappropriate.  First, as

Petitioners admit, Pet.Br. 12 n.10, the facts they allege are largely based on

information not in the administrative record, and thus may not be raised as a basis

for their challenge here and should be stricken, 42 U.S.C. § 7607(d)(7), and then

Petitioners provide no citations for their allegations.  Petitioners cannot evade the

Act’s record review requirement by their request that the information be assumed

true as a hypothetical.  Second, as this Court lacks jurisdiction over the challenge to
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the State Road 47 conformity determination case, it is also inappropriate for

Petitioners to seek here an advisory opinion for that pending matter.  Third, the

inclusion of this material in the background portion of its brief cannot serve to raise

an issue or present argument in the case.  City of Nephi v. FERC, 147 F.3d 929, 933

n.9 (D.C. Cir. 1998).  Neither EPA nor the Court should be expected to decipher or

opine on such cryptic statements and assertions.12/

CONCLUSION

For the foregoing reasons, the petition for review should be denied.
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§ 7407 TITLE 42-THE PUBLIC F3EALTH AND WELFARE Page 5466

ministrator is authorized to pay, for twq years,
up to 100 per centum of the air quality planning
program costs of any commission established
under section 7506a of this title (relating to cori-
trol of interstate air pollution) or section 7511c
of this title (relating to control of intersCate
ozone pollution) or any agency designated by
the Governors. of the affected States, which
agency shall be cagabl.e of recommending to the
Governors plans for implementation of national
primary and secondary ambient air quality
standards and shall include representation from
the States and appropriate politicalsubdivisiona
within the a1r quality control region. After the
initial two-year period the Administrator is au-
thorized to make grants to such agency or such
commission in an amount up to three-fifths of
the air quality implementation program costs of
such agency or commission.

(July 14, 1955, ch. 360, title I, §106, as added Pub.
L. 9U-148,- § 2, Nov. 21, 19f7, 81 Stat. 490; amended
Pub. L. 91-604, §3(c), Dac. 31, 1970, 84 Stat. 167?;
Pub. L, 101-549, Gitle I, § 102(f~(2), titla VIII,
§802(f), Nov. 15, 1990, 104 Stat, 2420, 2688.)

.' CODIFICATION

Section waa formerly classified to secLi'on 1867c-1 of
this title.

PRIOR pROVI3I0N8

A prior section 106 of act July 14, 1955, was renum-
bared section 117 by Pub, L. 9104 and is olassifYed to
section 7417 of this title,

AMENDMENTS

199U--Pao. L. 101-549, §102(f~(2)(A), inserted "or of im-
plernenting section 7bO6a of this title .(relating to con-
trol of interstate air pollution) or section 7511c of this
title (relating to control of interstate ozone°pollution)"
after ~'aeotion 7407 of tLis title".

Pub. L. 161=549, §102(1~(2)(B), which directed insertion
of "any commission established under section 7b06a of
this title (relatln~ to control of interstate air pollu-
tion) or section 7511c of this title (relating to control of
interstate ozone goliution) or" after ~~program coats
ot"', was exaouted by making the insertion after that
phrase the first place it appeared to reflect the'grob-
able intent of Congress.

Pub. L. 101-549, §302(i~(2)tC), which directed insertion
of "or such commission" after "such agency" in last
eentexice, was executed by making SnsertSon after "such
.agency" the first place it agpeared in the lash sentence
to reflect the probable intent of Oongress.

Pub. L. 101-549, §§102(1~(2)(D); 802(f), substituted
"three-1Yftha of the air quality imglementa,tion pro-
gram coats of such agency or commission" for "three-
fourths of the air quality planning program costa of
such agency".

1974--Pub. L. 91-604 struck out designation "(a)", sub-
stituted provisions authorizing Federal grants Tor the
purpose of developing imglementatlon plans and provi-
siona requiring the designated State agency to be capa-
ble of recommending plans for implementation of na-
tional primary and' secondary ambient air quality
standards, for provisions authorizing Federal grantafor
the purpose of expediting the establishment of air qual-
itq standards and provisions requiring the designated
State agency to be callable of reoommending standards
of air quality and plena for ixnplementatioa.thereof, re-
spectively, and struck out subset. (b) which authorized
establishment of air quality glanning commissions.

~~ ~

§ 7407. Air quality control regions

(a) Eteaponsibility of each State for air quality;
submission oY iinpiementation plan

Each State shall have tha primary responsibil-
ity for assuring air quality within the entire ge-
ographic, area comprising such State by submit-
ting an implementation 'plan for such State
which will specify the manner in which natlonaI
primary and secondary ambient air quality
sbaxidards will be achieved and maintained with-
in each air quality control region in such State.
(b) Designated regions

For purposes of developing and.casrying out
implementation plans under section 741D of this
title--

(1) an air quality. control region designated
under this section before December 31, 1870, or
a region designated aftex such date under sub-
section (c) of this section, shall be an air qual-
ity control region; and

(2) the portion of such State which is not
part of any such designated region shall be an
air quality control region, but such portion
may be subdivided by the State into two or
more air quality control regione with the ap-
proval of the Administrator.

(c) Authority oP Administrator to designate re•
gione; notification of Governors of affected
States

The AdministraEor shall, within 90 days after
December 31, 19?0, after consultation with ap-
propriate State and local authorities, designate
as an air quality control region any interstate
area or major intrastate area which he deems
necessary or apprppriate fox the attainment and
maintenance of ambient air quality standards.
The Administrator shall immediately notify the
Governors of the affected States of any designa.-
tion made under this subsection.
(dj Designations

(1) Designations generally
(A) Submission by Governors of initial des-

ignationa following promulgation of nety
or revised standards

By such date as the Administrator may
reasonably require, but not later than.l year
after promulgation of a new or revised na-
tional ambient air quality standard for any
pollutant under section 7409 of this title, the
Governor of each State shall (and at any
other time the Governor of a State deems
appropriate the Governor may) submit to
the Administrator a list of all areas (ox por-
tiona thereof} in the State, designating as-

(i) nonattainment, any area that does
not meet (or that contributes to ambient
air quality in a nearb9 ~'ea that does not
meet) the national primary or secondary.
ambient air quality standard Eor. the poi-
lutant,

(ii) attainment, any area (other than an
area identified in clause (i)) that meats the
national primary or.aecondary ambient air
quality standard for the pollutant, or

(iii} unclassifiable, any area that cannot
be classified os~ the basis of available infor-
mation as meeting or xiot meeting the na-
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Page 5467 TITLE 42—THE PUBLIC HEALTH AND' WELFARE § 7409

tionai primary or secondary ambient air
quality standard for the pollutant.

The Admittistrator may not require the Gov-
ernor to submit the required list sooner than
120 days after promulgating, a new or revised
national ambient air quality standard.
(B) Promulgation by EPA of designations

(i) Upon promulgation or revision of a na-
tional ambient air quality standard, the Ad-
ministrator shall promulgate the designa-
tions of all areas (or portions thereof sixb-
mitted under subparagraph (A) as expedi-
tiously as practicable, but in no case later
than 2 years fY~om the date of promulgation
of the new or revised national ambienb air
quality standard. such period may be ex-
tended for up to one year in the event the
Administrator has insuffYcient information
to promulgate the designatiotts.

(ii) In making the promulgations required
under clause (i), the Administrator may
make such modifications as the Adminis-
trator deems necessary to the designations
of the areas (or portions thereof submitted
under subparagraph (A) {inoluding to -the
boundaries of such areas or portions there-
of~. Whenever the Administrator intenfls to
make a modification, the Administrator
shall notify the State and provide such State
with an opportunity to .demonstrate why
any proposed modifYcation is inappropriate.
'I'he Administrator shall give such notifica-
tion no later than 120 days befora the date
.the Administrator promulgates the designa-
tion, including any modification thereto. If
the Governor fails to submit the list in
whole or in part, as required under subgara-
graph (A), the Administrator shall promul-
gate the designation that the Administrator
deems appropriate for any area (or portion.
thereof) not designated by the State.

(iii) If the Governor of any State, on the
Governor's own motion, under subparagraph
(A), submits a list of areas (or portions
thereof) in the State. designated as non-
attainment, attainment, or unclassifiable,
the Administrator shall act on such designa-
tions itt accordance with the procedures
under paragraph (3) (relating to redesigna-
tion).

(iv) A designation for an area (or portion
thereof made pursuant to this subsection
shall remain in effect until the area (or por-
tion thereof? is redesignated pursuant to
paragraph (3) or (4).
(C) Deaignatione by operation of law

(i) Any area designated with respect to any
air pollutant under the provisions of para-
graph (1)(A), (B), or (C) of this subsection (as
in effect immediately before November 15,
1890) is designated, by operation of law, as a
nonattainment area for such pollutant with-
in the meaning of subparagraph (A)(i).

(ii) Any area designated with respect to
any air pollutant under tha provisions of
paragraph (1)(E) tar in effect immediately
before- November 15, 1990) is designated by
operation of law, as an attainment area for
such pollutant within the meaning of sub-
paragraph (A>(ii).

'1 1

(111) Any area designated with respect to
any air pollutant under the provisions of
paragraph (1)(D) (as in effect immediately
before November 15; 1990} is designated; by
operation of law, as an unciassifYable area
for such pollutant within the meaning of
subparagraph (A)(iii).

t2) Publication of designations and redeaigna-
tiona

(A) The Administrator shall publish a notice
in the Federal Register promulgating any des-
ignation under paragraph (1) or (5), or an-
nouncing any designat9on under paragraph'(4),
or promulgating any redesignation under
paragraph (3).

(B) Promulgation or announcement of a des-
ignation under paragraph (1), (4) or (5) shall
not be subject to the provisions of sections 553
through 557 of title 5 (relating to notice and
comment), except nothing herein shall be con-
strued as precluding such public notice and
comment whenever possible.
(S) Redesignation

(A) Subject to the requirements of subpara-
graph (E), and on the basis of air quality data,
planning and control considerations, or any
other air qualitq-related considerations the
Administrator deems appropriate, the Admin-
istrator may at any time notify the Governor
of any State that available information indi-
cates that the designation of any area or por-
tion of an area within the Stale or interstate
area should be revised. In issuing such notifi-
cation, which xhall be public, to the Governor,
the Administrator shall provide such informa-
tion as the Administrator maY have available
explaining the basis for the notice.

(B) No later than 120 days after receiving a
notifYcation-under subparagraph (A), the Gov-
ernar shall submit to the Administrator such
radesignation, if any, of the appropriate .area
(or areas) or portion thereof within the.State
or interstate area, as the Governor Considers
appropriate.

(C) No later than 120 days af'Lar the date de-
scribed in subparagraph (B) (or paragraph
(1)(B)(iii)), the Administrator shall promul-
gate the redesignation, if any, of the area or
portion thereof, submitted by the Governor in
aecordaxice with subparagraph (B), making
such modifYcations as the Administrator may
deem necessary, in the same manner and
under the same procedure as is applicable
under clause (ii) of paragraph (1)(B), except
that the phrase "60 days" shall be substituted
for the phrase "120 days" in that clause. If the
Governor does not submit, in accordance with
subparagraph (B), a redesignation for an area
(or portion thereof identi3Yed by the Adminis-
trator under subparagraph (A), the Adminis-
trator shall promulgate such redesignation, if
any, that the Administrator deems appro-
priate.

(D) The Governor of any State may, on the
Governor's own motion, submit to the Admin-
istrator arevised designation of any area or
portion thereof within the State. Within 18
months of receipt of a complete State redesig-
nation submittal, the Administrator shall ap-
prove or deny such redesignation. The submis-
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$ 7407 TITLE 4~—THE PUBLIC HEALTH t1NA WELFARE Page 5468

sion of a redesignation by a Governor shall not
affect the effectiveness or enforceability of the
applicable implementation plan for the State.

(E). The Administrator may not promulgate
a redesignation of a nonattainment area (or
portion thereof to attainment unless—

(i) the Administrator determines that the
area has attained the national ambient air
quality standaxd;

(ii) the Administrator has fully approved
the applicable implementation plan for the

.area under section 7410(k) of thls title;
(iii) the Administrator determines that

the improvement in air quality is due to per-
manent and enforceable reductions in emis-
sions resulting from implementation of the
applicable implementation Platt and appiica-
bie Federal air pollutant control regulations
and other permanent and enforceable reduc-
tions;

(iv) the Adminlstrator has Hilly approved a
maintenance plan for the area as meeting
the requirements of section 7505a of this
.title; and

(v) the State containing such area has met
all requirements applicable to. the area
under section 7410 of this title and part D of
this subchapter.
(F) The Administrator shall not promulgate

any redasignation of any area (or portion
thereof from nonattainment to unclassifYable.
(4) Nonattainment designations Por ozone, car•

bon monoxide and particulate matter
(PM-10)

(A) Ozone and carbon monoxide
(i) Within 120 days after November 15, 1990,

each Governor of each State shall submit to
the Administrator a list that designates, af-
firma or reaffirms the designation of, or re-
designates (as the case may be), all areas (or
portions thereof) of the q~overnor's State as
attainment, nonattainment, or unclassifY-
able with respect to the national ambient
air quality standards for ozone and carbon
monoxide.

(ii9 No later than 120 days after the date
the Governor is required to submit the Iist
of areas (or portions thereof) required under
clause (i) of this subparagraph, the Adminls-
trator shall promulgate such designations,
making such modifYCations as the Adminis-
trator may deem necessary, in the same
manner, and under the same procedure, ax is
applicable under clause (ii) of paragraph
(i)(B), except, that the phrase "60 days" shall
be substituted Yor the phrase "120 days" in
that clause. If the Governor does not submit,
in aecordanee with clause (i) of this "subpara-
graph, adesignation for an area (or portion
thereof,_ the Administrator shall promul-
gate the designation that the Administrator
deems appropriate.

(iii) No nonattainment area may be cedes-
ignated as an attainment area under this
subparagraph.

(iv) Notwithstanding paragraph (1)(C)(ii) of
this subsection,. if an ozone or carbon mon-
oxirle nonattainmerit area located 'within a
metropolitan statistical area or consolidated
metropolitan statistical area (as established

'1t

by the Bureau of the Census) is classified
under part D of this subchapter as a Serious,
Severe, or Extreme Area, tha boundaries of
such area are hereby revised (on the date 45
days after such classification) by operation
of law to include the entire metropolitan
statistical area or consolidated metropolitan
statistical area, as the case may be, unless
within such 45-day period the Governor (in
consultation with State and local air pollu-
tion control agencies) notifies the Adminis-
trator that additional time is necessary to
evaluate the application of clause (v). When-
ever aGovernor has submitted such a notice
to the Administrator, such boundary revi-
sion shall occur on the later of the date 8
months after such classification or 14
months after November 15, 1990, unless the
Governor makes the finding referred to in
clause (v), and the Administrator concurs in
such fYnding, within such period. Except as
otherwise provided in, this paragraph, a
boundary revision under this clause or
clause Cv) shall applq for purposes of any
State implementation plan revision required
to be submitted after November 15, 1990.

(v) Whenever the C3overnor of a State has
sixbmitted a notice under clause (iv), the
Governor, in consultation with State and
local air pollution control agencies, shall
undertake a studq to evaluate whether the
entire metropolitan statistical area or con-
solidated metropolitan statistical area
should be included within the nonattain-
ment area. Whenever a Governor finds and
demonstrates to the satisfaction of the Ad-
ministrator, and the Administrator concurs
in such fYnding, that with respect to'a por-
tion of a metropolitan statistical area or
consolidated metropolitan statistical area,
sources in the portion do not contribute sig-
nifiCantly to violation of the national ambi-
ent a1r quality standard, the Administrator
shall approve the Governor's request to ex-
clude such portion from the nonattainment
area. In making such finding, the Governor
and the Administrator shall consider factors
such as population density, traffic conges-
tion, commercial development, industrial
development, metaorologieal conditions, and
pollution transport.

(B) PM-10 designations
By operation of law, until redesignation by

the Administrator pursuant to parags~aph
(3}—

(i) each area identifYed in 52 Federal Reg-
ister 29383 (Aug. 7, 1987) as a Group I area
(except to the extent that such identifica-
tion was modified by the Administrator
before November 15> 1990) is designated
nonattainment for PM-10;

(ii) any area containing a site for which
air quality monitoring data show a viola-
tion of the national ambient air quality
standard for PM-10 before January 1, 1989
(as determined under part 50, appendix K
of title 40 of the Code of Federal Regula-
tions) is hereby designated nonattainment
for PM-10; and
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Page 5469 TITLE 42-THE PUBLIC HEALTH AND. WELFARE §7407

(iii) each area not described in clause (i)
or (ii? is hereby designated unclassifiable
for PM-10.

Any designation for particulate matter
(measured in terms of total suspended par-
ticulates) that the Administrator promul-
gated pursuant to t&is subsection (as in ef-
fect immediately before November 15, 1990).
shall remain in effect for purposes of imple-
menting the maximum allowable increases
in concentrations of particulate matter
.(measured in terms of total suspended pax-
ticulatex) pursuant to section 7473(b) of this
title, until the Administrator determines
that such deaignatibn is no .longer necessary
for that purpose.

(6) Designations for lead
The Administrator may, in the Administra-

tor's discretion at any time the Administrator
deems appropriate, require a State to des-
ignate areas (or portions thereof with respect
to the national ambient air quality standard
for lead in effect as of November 15, 1990, in ac-
cordance with the procedures under subpara-
graphs (A) and (B) of paragraph (1), except
that in applying subparagraph (B)(i) of para-
graph (1) the phrase "2 years from the date of
promulgation of the new or revisad national
ambient air quality standard" shall be re-
placed by the phrase "1 year from the date tha
Administrator notifYes the State of the re-
quirement to designate areas with respect to
the standard for lead".
(6) Designations

(A) Submission
Notwithstanding any other provision of

law, not later than February 15, 2004, the
Governor of each State shall submit designa-
tions referred to in paragraph (1) for the
July 1997 PMz.s national ambient air quality
standards for each area within the State,
based on air quality monitoring data col-
lected in aceorda,rxce with any applicable
Federal reference methods for the relevant
areas.
(B) Promulgation

Notwithstanding any other provision of
law, not later than December 31, 2004, the
Administrator shall, consistent with para-
graph (1), promulgate the designations re-
ferred to in subparagraph (A) for each area
of each State for the July 1997 PMa.s national
ambient air quality standards.

(7) Implementation plan for regional haze
(A) In general

Notwithstanding any other provision of
law, not later than 3 years after the date on
which the Administrator .promulgates the
designations referred to in paragraph (6)(B)
for a State, the State shall submit, for the
entire State, the State implementation plan
revisions to meet the requirements promul-'
gated by the Administrator under section
7492(e)(1) of this title (referred to in this
paragraph as "regipnal haze requirements").
(B) No preclusion of other provisions

Nothing in this paragraph precludes the
implementation of the agreements and rec-

ommendations stemming from the Grand
Canyon Visibility Transport Commission
Report dated June 1996, including the sub-
mission of State implementation plan revi-
sions by the States of Arizona, California,

.Colorado, Idaho, Nevada, New Mexico, Or-
egon, Utah,' or Wyoming by December 31,
2003, for implementatioxi of regional haze re-
quirements applicable to those States.

(e) Rsdeaignation of air quality control regions
(i) Except as otherwise provided in paragraph

(2), the Governor of each State is authorized,
with the approval of the Administrator, to re-
designate from time to time the air qualit~r con-
trol regions within such State for purposes of ef-
fYcient and effective air quality management.
Upon such redeslgnation, the list under sub-
section (d) of this section shall be modified ac-
cordingly.

(2) In the Case of an air quality control region
in a State, or part of such region, which the Ad-
ministrator fYnds may significantly affect air
pollution concentrations in another State, the
Governor of the State in which such region, or
part of a region, is located may redesignate from
time to time the boundaries of so much of such
air quality control region as is located within
such State only with the approval of t3~e Admin-
istrator and with the consent of all Governors of
all States which the Administrator determines
may be. significantly affected.
. (3) No compliance date extension granted

under section 7413(d)(5> 1 of this title (relating to
coal conversion) shall cease to be effective by
reason of the regional limitation provided in
section 7413(d)(5)~ of this. title if the violation of
such limitation is due solely to a redesignation
of a region under this suba9etion.
(July 14, 1955; ch. 360, title I, §107, as added Pub.
L. 91-604, § 4(a), Dec, 31, 1970, 84 Stat. 1678;
amended Fub. L. 95-95, title I, § 103, Aug. 7, 1977,
91 Stat. 687; Pub. L. 101-549, title I, § 101(aj, Nov.
15, 1990, 104 Stat. 2399; Pub. L. 10199, div. G,
title IV, §425(a), Jan. 23, 2004, 118 Stat. 417J

REFERENCES IN TEXT

Section 7413 oS this title, referred.to in eubsec. (e)(3),
was amended Severally by Pub. L. 101 49, title VII,
§ 701, Nov. 15, 1980, 104 Stat. 2672, and, as so amended,
subsec. (d) of section 7413 no longer relates' to final
oomplianae orders.

CODIFICATION

Section was formerly classified to section 1857o-2 of
this title.

PRIOR PROVIBIONS

A prior section 107 of act July 19, 1855, as added Nov.
21, 1967, Pub. L. 90-148, §2. 81 Stat..490, related to air
quality control regions and was classified to section
1857c-2 of tHia title, prior to repeal by Pub. L. 91-604.

Another prior section 107 of set July 14, 1955, as added
Dec. 17, 1963, Pub. L. 88-206, §1, 77 Stat. 399, was renum-
bered section 111 by Pub. L.'90-148 and is classified to
section 7411 oT this title.

AMENDMENT8

2004-Subsec. (d)(6), (7). Pub. L. 108-199 added pars. (6)
and (7).

1990-Subsec. (d). Pub. I,. 101-549 amended" subaec. (d)
generally, substituting present provisions for provi-

~ ~ ~

sbee References in Text note below.
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Page 5473 TITLE 4~-THE PUBLIC HEALTH AND WELFARE $ 7409

(A) the relative effectiveness of such proc-
esaes, procedures, and methods;

(B) the potential effect of such processes,
procedures, and methods on transportation
systems and the provision of transportation
services; and

(C),the environmental, energy, and economic
Impact .of such processes, procedures, and
methods.

(g) Assessment of risks to ecosystems
The Administrator may assess the risks to

ecosgstems from exposure to criteria air pollut-
ants (as identifYed by the Administrator in the
Administrator's sole discretion).
(h) R,ACTBACT/I.AER elearinghouae

The Administrator shall make information re-
garding emission control technolog9 available
to the States and to the general public through
a central database. Such information shall in-
clude all control technology. information re-
ceived pursuant to State plan provisions requir-
ing permits for sources, including operating per-
mits for existing sources.
(July 14, 1955, ch, 360, title I, §108, as added Pub.
~L. 91-604, § 4(a), Dec. 31, 1970, 84 Stat. 1678;
amended Fub. L. 995, title T, §§104, 105, title IV,
§401(a), Aug. 7, 1977, 91 Stat. 689, 790; Pub. L.

.101-648, title I, §§ 108(a~(c), (o), 111, Nov. 15, 1990,
104 Stat. 2465, 2466, 2469, 2470; Pub. I,, 105-362,
title XV, §1501(b), Nov. 10, 1898, 112 Stat. 3294,)

CODIFICATION

November 15, 1990, referred to in subaeo. (e), wa$ in
the original "enactment of the Clean Air Act Amend-
ments of 1989", and was translated as meaning the date
of the enactment of Pub: L. 10149, popularly known as
the Clean Air Act Amendments of 1990, to reflect the
probable intent of Congress,

Seetlon was formerly classiried to'saction'1857c-3 of
this title.

PRIOR PROVTSION3

A prior section 108 of act July 14, 1955, was renum-
bered section 115 by Pub. L. 91-&OA and is clasairied to
section 7415 of this title.

AMENDMENTS

1998-Subsea ff~(3), (4). Pub. L. 105-362 struck out par.
(3), which required reports by the Secretary of.Trans-
portatlon and the Administrator to be submitted to
Congress by Jan. 1, 1993, and every 3 years thereafter,
reviewing and analyzing existing State and local air
qualit9 related transportation programs, evaluating
achievement of goals, and recommending changes to
existing programs, and par. (4), which required that in
each report after the rirat report the Seoretary of
Transportation include a desorigtion of the actions
taken to implement the changes recommended in the
preceding report.

1990-Subset. (e). Pub. L. 101-549, §108(a), inserted
tYrst senteace and struck out former first sentence
which read as follows: "The Administrator shall, after
consultation with the Secretary of Tranaportatian and
the Secretary of .Housing and Urban Development and
State and local officials and within 180 days after Au-
gust 7, 1977, and from time to time thereafter, publish
guidelines on the basic program elements for the plan-
ning process assisted under section 7505 of this title."

Subset. (f)(1). Pub. L. 101-649, §108(b), in introductory
provisions, substituted presenb provisions for provi-
sions relating to Federal agencies, States, and air gol-
lution control agencies within either 6.months or one"
year after Auk. 7, 1877.

Subsec. (i~(1)(A). Pub. L. 101-b48, §108(b), substituted
preaQnt grovisiona for provisions relating to informa-
tion pregared in Cooperation with Secretary of Trans-
portation, regarding grocessea, procedures, and meth-
ods to redoes certain pollutants.

Subaec. (f~(3), (4). Pub. L. 101-549, §111, added pars. (3)
and (4).

Subsea. (g). Pub. L. 101-549, §108(0), added subaec. (g).
Subsec. (h). Pub. L. 101-549, § 108(c), added subsec. (h).
1977-Subset. (a)(1)(A). Pub. L. 95-9b, §401(a), aub-

stituted "emissions of which, in his ,iudgment, cause or
contribute to air pollution which' may reasonably be
anticipated to endanger publio health or welfare" for
"which in his iudgment has an adverse effect on public
health or welfare".

Subset. (b)(1). Pub. L. 96-9b, ~ 104(a), substituted "cost
of lnatallatlon and operation, energy requirements,
emission reduction benefits, and environmental impact
of the emission control technology" for "technology
and costa of em7esion control".

8ubaec. (c)..PUb. L. 95-95, §104(b), inserted provision
directSng the Administrator, not later than six months
after Aug. 7, 1977, to revise and reissue criteria relating
to concentrations of NOa over such period (not more
than three hours) as he deems appropriate, with the
criteria to lnelude a discussion of nitric and nitrous
acids, nitrites, nitrates, nitrosaminea, and other ca~-
cinogenic and potentially caroinogenic derivatives of
oxides of nitrogen.

Subsets. (e), (f~. Pub. L. 95-95, §105, added subsets. ('e)
and (n.

EFFECTNS DATE OF 197? AMENDMENT

Amendment by Pub. L. 95-95 effective Aug. 7, 1977, ex-
cept as otherwise expressly provided, see section 406(d)
of Pub. L. 95-95, set out ae a note under aeation 7401 of
this title.

MODIFICATION OR RESCISSION OF~ RULES, REGULATIONS,
ORAERS, DETERMINATIONS, CONTRACTS, CERTIBI-
CATIONB, AUTHORIZATIONS, DELEGATIONS, AND OTHER
Acz~IONs
Ali rules, regulations, orders; determinations, con-

tracta, certifications, authorl2ations, delegations, or
other actions duly isauad, made, or taken by or pursu-
ant to act July 14, 19b5, the Clean Air Act, as in effect
immediately prior to the date of enactment o[ Pub. L.
95-9b [Aug. 7, 1977) to continue in full force and effect
until modifYed or rescinded ixi accordance with act July
14, 1955, as amended by Pub. L. 96-95 [this chapter], see
section 406(b) of Pub. L. 995, set out as an Effective
Date of 1977 Amendment note under section 7401 of this
title.

§ 7409. National primary and secondary ambient
air quality standards

(a) Promulgation
(1) The Adminiatrator-

(A) within 30 days after December 31, 1970,
shall publish proposed regulations prescribing
a national primary ambient air quality stand-
ard and. a national seeondar9 ambient air
quality standard for each air pollutant for
which air quality criteria have been issued
prior to such date; and

(B) after a reasonable time for interested
persons to submit written comments thereon
(but no later than 90 dags after the initial pub=
lication of such proposed standards) shall by
regulation promulgate such proposed national.
primary and secondary ambient air quality
standards with such modifications as he deems .
appropriate.
(2) With respect to any air pollutant for which

air quality criteria are issued after December 31,
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1970, the Administrator shall publish, simulta-
neously with the issuance of such criteria and
information, proposed national primary and sac-
ondary ambient air quality. standards for ax~y
such pollutant. The procedure provided for in
paragraph (1)(B) of thix subsection shall apply to
the promulgation of such standards.
(b) Protection of public health and welfare

(1) Natlonai primary ambient air quality
standards, prescribed under subsection ta) of
this section shall be ambient air quality stand-
ards the attainment and maintenance of which
in the judgment of the Administrator, based on
such criteria and allowing an adequate margin
of safety, are requisite to. protect the public
health. Such primary standards may be revised
in the same manner as promulgated.

(2) Any national secondary ambient air qual-
ity standard prescribed under subsection (a) of
this section shall specify a level of air qualitq
the attainment and maintenance of which in the
judgment of the Administrator, based on such
criteria, is requisite to protect the public wel-
fare from any known or anticipated adverse ef-
fects associated with the presence of such air
pollutant in the ambient air. Such secondary
standards may be revised in the same manner as
promulgated.
(c) National primary ambient air quality stand-

ard for nitrogen dioxide
The Administrator shall, not later than one

.Year after August 7, 1977, promulgate a national
primary .ambient air quality standard for NOZ
'concentrations over a period of not more than 3
hours unless, based on the criteria issued under
section 7408(c) oS this title, he finds that there is
no significant evidence that such a standard for
such a period is requisite to grotect public
health.
(d) Review and revision of criteria and stand-

ards; independent scienti~a review commit•
tee; appointment; advisory functions

(i) Not later thaxi December 31, 1980, and at
fYve-year intervals thereafter, the Administrator
shall complete a thorough review of the criteria
published under section 7408 of this title and the
national ambient air quality standards promul-
gated under this section and shall make such re-
vlaiona in such criteria and standards and pro-.
mulgate such new standards as may be appro-
priate in accordance ~vith section 7408 of this
title and subsection (b) of this section, The Ad-
ministrator may review and revise criteria or
promulgate new'standards earlier or more fre-
quently than required under this paragraph.

(2)(A} xhe Administrator shall appoint an
independent scientifYc review committee com-
pored bf seven members including at least one
member of the National Academy of Sciences,
one physician, and one person representing
State air pollution control agencies.

(B) Not later than January 1, 1980, and at five-
year intervals thereafter; the committee re-
ferred to in subparagraph (A) shall complete a
review of the criteria published under section
7408 of this title and the national primary and
secondary ambient air quality standards pro-
mulgated under this section and shall rec-
ommend to the Administrator any new national

ambient aiY~ quality standards and revisions of
existing criteria and standards as may be appro-
priate~under section 7408 of this title and sub-
section (b) of this section.

(C) Such Committee shall also (i) advise the
Administrator of areas in which additional
knowledge is required to appraise the adequacy
and basis oY existing, new, or revised national
ambient air quality standards, (11) descrfbe the
research, efforts necessary to provide the re-
quired information, (iii3 advise the Adminis-
trator on the relative contribution to air pollu-
tion concentrations of natural as well as anthro-
pogenic activity, and (iv) advise the Adminis-
trator of any adverse public health, welfare, so-
cial, economic, or energy effects which may re-
suit from various strategies for attainment and
maintenance of such national ambient air qual-
ity standards,
(Julq 14, 1955,' ch. 360, title I, §109, as added Pub.
L. 9104, § 4(a), Dec. 31, 1870, 84 Stat. 1679;
amended Pub. L. 85-85, title I, § 106, Aug. 7, 1977,
91 Stat. 691. )

CODIF16ATION

Section was formerly classilYed to section 1857c-4 of
this title.

PRIOR PROVISIONS

A grior section 109 of act July 14, 1955, was renum-
bered section 116 by Pub. L. 91-fiO4 and is elaseitYed to
section 7416 of this title.

AMENDMSNT3

1977-Subeec. (o). Pub. L. Str95, $106(b),.added subaec.
(c).

Subseo. (d). Pub. L. 96-9b, 4108(a), added subsea. (d).

EFFECTIVE DATE OF 1977 AMENDMENT

Amendment by Pub. L. 95-95 effective Aug, 7, 1977, ex-
cept as otherwise expressly provided, see section 406(d)
of Pub. L. 996, set out ae a note under section 7401 of
this title.
MODIFICATION OCL RPs3CI33ION OF RULES, REGULATIONS,

ORDERS, DETERMWATIONS, CONTRACT'S, CERTIFI-.

CATIONS, AUTHORIZATIONS, DELE6ATIONB; AND OTIiER

ACTIONS

Ali rules, regulations, orders, determinations, con-
tracta, certirications, authorizations, delegations, or
other actions duly issued, made, or taken by or purau-
ant to act July 14, 1955, the Clean Air Act, as in effect
immediately grlor to the date of enactment of Pub, L.
85-95 [AuB. 7, 1977] to continue in full force and effect
until modified or rescinded in accordance With act July
14, 18b6, as amended by Pub. L. 85-95 [this chapter], see
section 4p6(b) of Pub. L. 995, set out as an Effective
Date of 1977 Amendment note under section 7401 of this
title.

'TERMINATION OF ADVISORY COMMITTEE$

Advisory committees established after Jan. 5, 1973, to
terminate not later than the expiration of the 2-year
period beginning on the date of their establishment.
unless, in the case of a nommittee established by the
President or an officer of the Federal Q~overnment, such
committee is renewed by appropriate action Brior to
the expiratioxi of such 2-year period, or 1n the case of
a committee established by the Congress, its duration
is otherwise provided for by law. See aectioxi 14 of Pub.
I,..92-463, Oct. 6, 1972, 86 Stat. 776, set out in the Appen-
dix to Title 5,'Government Organization and Employ-
ees.

ROLE OF SECONDARY STANDARDS

Pub. L. 101-b49, C1t18 VIII, 4817, Nov. 15, 1990, 104 Stat.
2697, grovided that:

~ P ~ •
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"{a) REPORT.—The Administrator shall rectaeat the
National Academy of Sciences to prepare a report to
the Congress on the role of national secozadary ambient
air quality standards in protecting walfase and the en-
vironment. The report shaiL• '

"(1) include information on the effects on welfare
.and the environment which are caused by a,mbienG
Concentrations of pollutants listad pursuant to eec-
tion 108 (42 17.8.0. 7408] and other pollutants which
.may be listed:

"(2) estimate welfare and environmental coats in-
curred as a result of suoh effects;

"(3) examine the role of secondary standards and
the State implementation gunning process in pre-
venting such effects;

"(4) :determine ambient conoentration8 of each such
pollutant which would be adequate to protect welfara
and the environment iY~om such effects; ,

"(5) estimate the costa and other impacts of meet-
. ing secondary standards; and

"(6) consider other means consistent with the goals
and obJectivea of the Clean A1r~Act [42 U.S,C. 7401 et
seq.j whioh may be more effective than secondary
@tandarda in preventing or mitigating such effeata.
"(b) SUBMI68ION TO CONGRESS; COMMIINT3; AUTFYOTtIZA-

TION. (1) Th8 report shall be transmitted to the Con-
gress not later than 3 years after the data of enactment
oS the Clean Air Act Amendments of 1890 [Nov. 15, 1990].

"(2) At least 90 days before issuing a report the Ad-
ministrator shall provide an opportunity for public
eommenC on the proposed regort. The Administrator
shall include in the final report a summary of the com-
ments received on the proposed report.

"(3) There. are authori2ed to be appropriated ouch
sums as are necessar9 ~ carry out this section."

~ 7410. State implementation plans for national
primary and secondary ambient air quality
standards

(a) Adoption of plan by State; eubmiseion to Ad•
ministrator; content oY plan; revision; new
sources; indirect source review program;
supple~iental or intermittent contrnl systems

(Z) Each State shall, after reasonable notice
and public hearings, adopt and submit to the Ad-
ministrator, within 3 years (or such shorter pe-
riod as. the Administrator may prescribe) after
the promulgation of a national primary ambient
air quality standard (or any revision thereof)
under section 7409 of this title for any air pollut-
ant, aplan which provides for implementation, .
maintenance, and enforcement of such primary
standard in each air quality control region (or
portion thereof) within such State. In addition,
such State shall adopt and submit to the Admin-
lstrator (either as a part of a plan submitted
under the preceding sentence br separately)
within 3 years (or such shorter period as the Ad-
ministrator may prescribe) after the promulga-
tion of a national ambient air quality secondary
standard (or revision thereof, a.plan which. pro-
vides for implementation, maintenance, and en-
foreement of such secondary standard in each
air quality control region (or portion thereof
within such State. Unless a separate public
hearing is provided, each State shall consider its
plan implementing such secondary standard at
the hearing regixired by the first sentence of this
.paragraph.

(Z) Each implementation plan submitted by a
State under this chapter shall be adopted by the
State after reasonable notice and public hear-
ing. Each such plan shall—

(A) include enforceable emission limitations
and other control measures, means, or tech-

niques (including economic incentives such as
fees, marketable permits, and auctions of
emissions rights), as well as schedules and
timetables for compliance, as may be nec-
essary or appropriate to meet the applicable
requ9rements of this chapter;

(B) provide for establishment and operation
of appropriate devices, 'methods, systems, and
.procedures necessary to--

(i) monitor, compile, and analyze data on
ambient' air quality, and

(ii) upon request, make such data available
to tha Administrator;
(C) include a program to provide for the en-

forcement of the measures described in sub-
paragraph (A), and regulation of the modifica-
tion and construction of any stationary source
within the areas covered by the plan as nec-
essary to assure that national ambient air
quality standards are achieved, including a
permit program as required in gams C and D of
this subchapter;

(D) contain adequate provisions-~
(i) prohibiting, Consistent with the provi-

sioris of this subchapter, any source or other
type of emissions activity within the State
from emitting axiy air pollutant in amounts
which will—

(I) contribute significantly to nonattain-
ment in, or interfere with maintenance by,.
any other State with respect to any such
national primary or secondary ambient air
quality standard, or

(II) interfere with measures ,required to
be included in the applicable implements-
tion plan for any other State under part C
of this subchapter to prevent significant
deterioration of air quality or to protect
visibility,
(ii) insuring compliance with the applica-

ble requirements of sections 7426 and 7415 of
this title (relating to interstate and inter-
national pollution abatemettt);
(E) provide (i) necessary assurances that the

State (or, except where the Administrator
deems inappropriate, the general purpose local
government or governmexits, or a regional
agency designated by the State or general pur-
pose local governments for such purpose) will
have adegixate personnel, funding, and author-
ity under State (and, as appropriate, local) law
to carry out such implementation plan (and is
not prohibited by any provision of Federal or
State law from carrying out such implementa-
tion plan or portion thereof, (ii) requirements
that the State comply with bhe requirements
respecting State boards under section 7428 of
this title, and (iii) necessary assurances that,
where the State has relied on a local or re=
gional government, agency, or. instrumental-
ity for the implementation of.any plan grovi-
sian, the State bas responsibility for ensuring
adequate implementation of such plan provi-
sion;

(F)' require, as may be prescribed by the Ad-
ministrator—

(1) the installation, maintenance, and re-
placement of equipment, and the implemen-
tation of other necessary steps, by owners or
operators of stationary sources to monitor
emissions fY~oxn such sources,

ADD-7

USCA Case #10-1105      Document #1307486      Filed: 05/11/2011      Page 10 of 74
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(ii) periodic reports on the nature and
amounts of emissions .and emissions-related
data from such sources, and

(iii) correlation of such reports by the
State agency wlth any .emission ]imitations
or standards established pursuant to this
chapter, which reports shall be available at
reasonable times for public inspectiott;
(G) provide fox authority comparable to that

in section 7603 of this title and adequate con-
tingency plans to implement such authority;

(Hj provide for revision of such plan—
(i) fY~om time to time as may be necessary

to take account of revisions of such national
primary or secondary ambient air quality
standard or the availability of improved or
more expeditious methods of attaining such
standard, and

(ii) except as provided in paragraph t3)(C),
whenever the Administrator finds on the
basis of information available to the Admin-
istrator that the plan is substantially inad-
equate to attain the national ambient air
quality standard which it implements or to
otherwise comply with any additional re-
quirements established under this chapter;
(I) in the case of a plan or plan revision for

an area designated as a nonattainment area,
meet the applicable requirements of part A.of
this subchapter , (relating to nonattainment
areas);

(J) meat the .applicable requirements of sec-
tion 7421 of this title (relating to consulta-
tion), section 7427 of this title (relating to pub-
lic notification), and part C of this subchapter
(relating to prevention of significant deterio-
ration of air quality and visibility grotection);

(K) provide for—
(i) the performance of such air quality

modeling as tie _Administrator may pre-
scribe for the purpose of predicting the ef-
fect on ambient air quality of any emissions
of any air pollutant for which the Adminis-
trator has established a national ambisnt
air quality standard, and

(ii) the submission, upon request, of data
related to such air quality modeling to the
,Administrator;
(L) require the owner or ogerator of each

major stationary source to pay to the permit-
ting authority, as a condition of any permit
required under this chapter, a fee sufficient to
cover—

(i) the reasonable costs of reviewing and
acting upon any application for such a per-
mit, and

(ii) if the owner ar operator receives aper-
mit for such source, the reasonable costa of
implementing and enforcing the terms and
conditions of any such permit (not including
any court costs or other costs associated
with any enforcement action,

until such fee requirement is superseded with
respect to such sources by the Administrator's
approval of a fee program under subchapter V
of this chapter; and

(M) provide for consultation and participa-
tion by local political subdivisions affected by
the plan.

(3)(A) Repealed. Pub. L. 1Q1-549, title I,
§101(d)(1), Nov. 15, 1890, 104 Stat. 2409.

(B) As soon as pracbicabie, the Administrator
shall, consistent with the purposes of this chap-
ter and' the Energy Supply and Environmental
Coordination Act of 1974 [15 U.S:C. 791 et seq.J,
review each State's applicable implementation
plans and report to the State on whether such
plans can be revised in relation to fuel burning
stationary sources (or persona supplying flies to
'such sources) witlxout interfering with the at-
tainment and maintenance of any national am-
bient air quality standard within the period per-
mitted in this section. If the Administrator de-
terminea that any such plan can be revised, he
shall notify the State that a plan revision may
be submitted by the State. Any plan revision
which is submitted by the State shall, after pub-
11c notice and opportunity for public hearing, be
approved by the Administrator if the revision
relates only to fLiel burning stationary sources
(or persons supplying fuel to such sources), and
the plan as revised compItes with paragraph (2)
of this subsection. The Administrator shall ap-.
prove or disapprove any revision no later than
three months after its submission.

(q) Neither. the State, in the case of a plan (or
portion thereof approved under this subsection,
nor the Admin9strator,in the case of a plan (or
portion thereof? promulgated under subsection
(c) of this section, shall be required to revise an
applicable implementation plan because one or
more exemptions under section 7418 of this title
(relating to Federal facilities), enforcement or-
ders,under section 7413(d)i of this title, suspen-
sions under subsection (f~ or (g) of this section
(relating to temporary energy or economic au-
thority), orders under section 7419 of this title
(relating to primaz~y nonferrous smelters), or ex-
tensions of compliance in decrees entered under
section 7413(e) ~ of this title (relating to iron-
and steel-producing operations) have been grant-
ed, if such plan would have met the require-
ments of this section if no such exemptions, or-
ders, or extensions had been granted.

(4) Repealed. Pub. L. 101-549, title I, § 101(d)(2),'
Nov. 15, 1990, 104 Stat. 2409.

(5)(A)(i) Any State may include in a State im-
plementation plan, but the Administrator may
not require as a condition of approval of such
plan undar.this section,.anY indirect source re-
view program. 'The Administrator may approve
and enforce, as part of an applicable impiemen-
tation plan, an indirect source review grogram
which the State chooses. to adopt and submit as
part of its plan.

(ii) Except as provided in subparagraph (B). no
plan promulgated by the Administrator shall in-
clude any indirect source review program for
any air quality control region, or portion there-
of.

(iii) Any State may revise an applicable imple-
mentation plan approved under this subsection
to suspend or revoke and such program included
in such plan, provided that such plan meets the
requirements of this section.

(B) The Administrator shall. have the author-
ity to promulgate, implement and enforce regu-
lations under subsection (c) of this section re-

,~11

35ae Rsferenceein Text note below.
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speeting indirect source review programs which
apply only to 'federally assisted highways, air-
ports, and other major federally assisted indi-
rect sources and federally Owned or operated in-
direet sources.

(C) For purposes of this paragraph, the term
"indirect source" means a facility, building,
structure, installation, real property, road, or
highway which attracts, or may attract, mobile
sources of pollution. Such term includes parking
lots, parking garages, and other facilities sub-
ject to any measure for management of parking
supply (within the meaning of subsection
(0)(2)(D}(11) of this section), including regulation
of existing off-street parking but such term does
not include new or existing on-street parkin$.
Direct emissions sources or facilities at, within,
or associated wit}z, any indirect source shall not
be deemed indirect sources for the purpose of
this paragraph.

(D) For purposes of this paragraph the term
"indirect source review program" means the fa-
cility-by-facility review of indirect sources of
air pollution, including such measures as'are
necessary to assure, or assist in assuring, that a
new or modifYed indirect source will not attract
mobile sources of air pollution, the emissions
from which would cause or contribute to air pol-
lution cottcentrations--

(i) exceeding any national primary ambient
air quality standard for a mobile source-relat-
ed air pollutant after the primary standard at-
tainment date, or

(ii) preventing maintenance. of any such
standard after such date.
(E) For purposes of thix paragraph and para-

graph (2)(B), the term "transportation control
measure" does not include any measure which is
an "indirect source review program".

(6) No State plan shall be treated as meeting
the requirements of this section unless such
plan provides that in the case of any source
which uses a supplemental, or intermittent con-
troi system for purposes of meeting the require-
ments of an order under section 7413(d)1 of this
title or section 7419 of this title (relating to pri-
mary nonferrous smelter orders), the owner or
operator of such source may not temporarily re-
duce the pay of any employee by reason of the
use of such supplemental or intermittent or
other dispersion dependent control system.
(b) Eactenaion of period for eubmisaion oP plans

The Administrator may, wherever he deter-
minea necessary, extend the period for submis-
sion of any plan or portion thereof which imple-
ments a national secondary ambient air quality
standard for a period not to exceed 18 months
from the date otherwise required for submission
of such plan.
(c) Preparation and ,publication by Adminis-

trator of proposed regulations setting forth
implementation plan; transportation regula-
tiona study and report; parlring surcharge;
suspension authority; plan implementation

(1) The Administrator shall promulgate a Fed-
eral implementation plan at any time within 2
years after the Administrator—

(A) fYnds that a State has failed to make a
required submission or finds that the plan or

plan revision submitted by the State does' not
satisfy the minimum criteria established
under subsection (k)(1)(A) of this section, or

(B) disapproves a Stata implementation plan
submission in whole or in part,

unless the State corrects the defYciency, and the
Administrator approves the plan or plan revi-
sion, before the Administrator promulgates such
Federal implementation plan.

(2)(A) Repealed. Pub. L. 101--549, title I,
§ 101(d)(3)(A), Nov. 15, 1990, 104 Stat. 2409.

(B) No parking surcharge regulation may be
required, by the Administrator under paragraph
(1) of this subsection as a part of an agpiicable
implementation plan, All parking surcharge' reg-
ulations previously required by the Adminis-
trator shall be void upon June 22, 1979. This sub-
paragraph shall not prevent the Administrator
from approving parking surchargae 1f they are
adopted and submitted by a State as part of an
applicable implementation plan. The Adminis-
trator may not condition approval of any imple-
mentation plan submitted by a State on such
plan's iueluding a parking surcharge regulation.

(C) Repealed. Pub. L. 101-549, title T,
§101(d)(3)(B), Nov. 15, 1990, 104 Stat. 2409.

(A) For purposes of this paragraph—
(i) The term "parking surcharge regulation"

means a regulation imposing or requiring the
imposition of any tax, surcharge, fee, or other
charge on parking spaces, or any other area
used for the temporary storage of motor vehi-
cles.

(ii) Tlie, term "management of parking sup-
ply" shall include any requirement providing
that any new facility containing a given num-
ber of parking spaces shall receive a permit or
other prior approval, issuance of which is to be
conditioned on air quality considerations.

(iii) .The term "preferential bus/carpool
lane" shall include any requirement for the
setting aside of one or more lanes of a street
or highway on a permanent or temporary basis
for the exclusive use of buses or carpools, or
both.
(E) No standard, plan, or requirement, relating

to management of parkin€' supply or pref-
erential bus/carpool lanes shall. be promulgated
after June 22, 1974, by the Administrator pixrsu-
ant to this section, unless such promulgation
has been subjected to at least one public hearing
which has been held in the area affected and for
which reasonable notice has been given in such
area. If substantial changes are made following
public hearings, one or'more additional hearings
shall be held in such area after such notice.

(3) Upon application of the chief executive of-
ficer of any general purpose unit of local govern-
ment, if the Administrator determines that'such
unit has adequate authority under State or local .
law, the Administrator may delegate to such
unit the authority to implement and enforce
within the jurisdiction of such unit any part of
a plan promulgated under this subsection. Noth-
ing in this paragraph shall prevent the Adminis-
tratar from implementing or enforcing any ap-
plicable provision of a plan promulgated under
this subsection.

(4) Repealed. Pub. L. 101-549, title I,
§101(d)(3)(C), Nov, 15, 1990, 104 Stat. 2409.

~ ~ ~ •
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(5)(A) Any measure in an applicable impiemen-
tation plan which requires a toll or other charge

.for the use of a bridge located entirely within
one city shall be eliminated from such plan by
the Administrator upon application by the Gov-
ernor of the State, which application shall in=
olude a certification by the Governor that he
w111 revise such plan in accordance with sub-
paragraph (B).

(B) In the case of any applicable implementa-
tion plan with respect to which a measure has
been eliminated under subparagraph (A), such
plan sriall, not later than one year after August
7, 1977, be revised to include comprehensive
measures to:

(i) establish, expand, or improve public
transportation measures to meet basin trans-
portation needs, as expeditiously as is prac-
ticable; and

(1i1 implement transportation control meas-
ures necessary to attain. and maintain na-

. tional ambient air quality standards,
and such revised plan shall, for the purpose of
implementing such comprehensive public trans-
portatiott measures, include requirements to use
(insofar as is necessary) Federal grants, State or
local funds, or any combination of such grants
and funds as may be consistent with the terms
of the ,legislation providing such grants and
funds. Such measures shall, as a substitute for
the tolls or Charges eliminated under subpara-
graph (A), provide for emissions reductions
equivalent to the reductions which may reason-
ably be expected to be achieved through the use
of the tolls or charges eliminated.

(C) Any revision of an implementation plan for
purposes of meeting the requirements of sub-
paragraph (B) shall be submitted in codrdination
with any plan revision required under part A of
this subchapter.
(d), (e) Repealed. Pub. L. 101-549, title I,

§ 101(d)(4), (5), Nov. lb, 1980, lb4 Stat. 2408

(t) 1Vational or regional energy emergencies; de-
termination by President

(1) Upon application by the owner or operator
of a fuel burning stationary source, and after no-
tice and opportunity for public hearing, the
Governor of the State in which such source is lo-
cated may petition the President to determine
that a national or regional energy emergency
exists of such severity that--

(A) atemporary suspension of any part of
the applicable implementation plan or of any
requirement under section 7651j of this title
(concerning excess emissions penalties or off-
sets) may be necessary, and

(B) other means of responding to the energy
emergency may be inadequate.

Such determination shall not be delegable by
the President to any other, person. If the Presi-
dent determines that a national or regioxial en-
ergy emergency of such severity exists, a tem-
porary emergency suspension of any part of an
applicable implementation plan or of any re-
quirement under section 7651j of this title (con-
cerning excess emissions penalties or 'offsets)
adopted by the State may be issued by the Gov-
ernor of any State covered by the' President's
determination under the condition specified in
paragraph t2) and may take effect immediately.

(2) A temporary emergency suspension under
this subsection, shall be issued to a source only
if the Governor of such State finds that—

(A) there exists in the vicinity of such
source a temporary energy emergency involy-
ing high levels of unemployment or loss of
necessary energy supplies for residential
dwellings; and

(B) such unemployment. or.loss can be to-
tallq or partially alleviated by such emer-
gency saspension.

Not more than one such suspension may be is-
sued for any source on the basis of the same set
of circumstances or on the basis of the same
emergency.

(3) A temporary emergency suspension issued
by a Governor under this subsection shall re-
main in effect for a maximum of four months or
such lesser period as may be specified in a dis-
approvai order of the Administrator, if any. The
Administrator may disapprove such suspension
if he determines that it does not meet the re-
quirements of paragraph (2).

(4) This subsection shall not apply in the .case
of a plan provision or requirement promulgated
by the Administrator under subsection (e) of
this section, but in axiy such case the President
ma9 grant a temporary emergency suspension
for a four month period of any such provision or
requirement if he makes the determinations and
findings specified in paragraphs {1) and (2):

(5) The Governor may include in any tem-
porary emergency suspension issued under this
subsection a provision delaying for 'a period
identical to the period of such suspension any
compliance schedule (or increment of progress)
to which such source is subject under section
1857c-10z of this title, as in effect before August
7, T977, or section 7413(d)z of this title, upon a
finding that such source 1s unable to comply
with such schedule (or increment) solely because
of the conditions on the basis of which a suspen-
sion was issued under this eubsedtion.
(g) Governor's authority to issue temporary

emergency euepeneione
(1) Tn the case of any State which has adopted

and submitted to the Administrator a proposed
plan revision whibh the State determines— .

(A) meets the requirements of this section,
and

(B) is necessary (i) to prevent the closing for
one year or more of any source of air poliu-
tion, and (ii) to prevent substantial increases
in unemployment which would result from
such closing, and

which the Administrator has not approve& or
disapproved under this section within 12 moxiths
of submission of the proposed plan revision, the
Governor may issue a temporary emergency aus-
pension of the part of the applicable implemen-
tation plan for such State which is proposed to
be revised with respect to such source. The.de-
termination under subparagraph (B) may not be
made with respect to a source which would close
without regaxd to whether or not the proposed
plan revision is approved:'

(2) A temporary emergency suspension issued
by a Governor under this subsection shall re-

~ 8ee References in Text note below.
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main in effect for a maximum of four months pr
such lesser period as may be specified in a dis-
approval order of the Administrator. The Ad-
ministrator may disaBProve such suspension if
he determines that it does not meet the require-
ments of this subsection.

t3} The Governor may include in anq tem-
•gorary emergency suspension issued under this
subsection a provision delaying for a period
identical to the period of such suspension any
oomphBence schedule (or increment of prograss)
to which such source is subject under section
1857c-10a of this title as in effect before August
7, 1977, or under section 7413(d)a of this title
upon a fYnding that such souxCe is unable to
comply with such schedule (or increment) solely
because of the conditions on the basis of which
a suspension was issued under this subsection.

(h) Publication of ~ comprehensive document for
each $fate setting forth requirements of .ap-
plicable iwplementation plan

(1) Not later than 5 years after November 15,
1990, and every 3 years thereafter, th8 Adminis-
trator sha,li assemble and publish a comprehen-
sive document for each State setting foith ail
requirements of the applicable implementation
plan for such State and shall publish notice in
the Federal Register of the availability of such
documents.

(2j The Administrator may promulgate such
regulations as may be reasonably necessary to
carry out the purpose of this subsection.

(i) ModiYication of requirementa.prohibited

Except for a primary nonferrous smeltar order
under section 7419 of 'this title, a suspension
under subsection (f) or (g) of this section (relat-
ing to emergency suspensions), am exemption
under section 7418 of this title (relating to cer-
tain Federal facilities), an order under section
7413(d)a of this title (relating to compliance or-
ders), aplan promulgation under subsection (c)
of this section, or a plan revision under sub-.
section (a)(3} of this section; no order, suspen-
sion, plan revision, or other action modifying
any requirement of an applicable implementa-
tion plan may be taken with respect to any sta-
tionary source by the State or by the Adminis-
trator.

(i) Technological systems of continuous emission
reduction on new or modified atationarj
sources; compliance with perPormanee stand-
ards

As a condition for issuance of any permit re-
quired under this subchapter, the owner or oper-
ator of each new or modifYed stationary souroe
which is required to obtain such a permit meat
show to the satisfaction of the permitting au-
thority that the- technological system of contin-
uoua emission reduction which is to be used at
such. source will enable it to complp with the
standards of performance whioh ire to apply to
such source and that the construction or modi-
fication and operation of such source will be in
compliance with all other requirements of this
Chapter.

~ ~

(k) Environmental Protection Agency action on
plan submissions

(1) Completeness of plan submissions
(A) Completeness aritex3a

Within 9 months after November 15, 1990,
the Administrator shall promulgate mini-
mum criteria that any plan submission must
meet before the Administrator is required to
act on such submission under this sub-
section. The criteria shall be limited to the
information necessary to enable the Admin-
istrator to determine whether the plan sub-.
mission complies with the provisions of this
chapter.
(B) Completeness finding

Within 60 days of the Administrator's re-
ceipt of a plan or plan revision, but no later
than 6 months after the date, if any, by
which'a State is required to submit the plan
or revision, the Administrator shall deter-
mine whether the minimum criteria estab-
lished pursuant to subparagraph (A) have
been met. And plan or plan revision that a
State submits to the Administrator, and
that has not been determined by the Admin-
istrator (by the date 6 months sitar receipt
of the submission) to have failed to meet the
minimum criteria established pursuant to
subparagraph (A), shall on that date be
deemed by operation of law to meet such
minimum criteria.
(C) Effect of finding of incompleteness

Where Che Administrator determines that
a plan submission (ox part thereof does not
meet the minimum criteria established pur-
suant to subparagraph (A); tha Stata shall be
treated as not having made the submission .
(or, in the Administrator's discretion, part
thereof.

(2) Deadline for action
Within 12 months of a determination by the

Administrator (or a determination deemed by
operation of lawl under paragraph (1) that a
State has submitted a. plan or plan revision
(or, in the Administrator's discretion, part
thereof that meets the minimum criteria es- .
tablished pursuant to paragraph (1), if applica-
ble (or, if ,those criteria are not applicable,
within 12 months of. submission oi' the plan or
revision),. the Administrator shall act on the
submission in accordance with paragraph (3).
(3) Full and partial approval and disapproval

In the case of any submittal on which the
Administrator is required to act under para-
graph (2), the Administrator shall approve
such submittal as a whole if it meets all of the
applicable requirements of this chapter'. If a
portion of the plan revision meets all the ap-
plicable requirements of this chapter, the Ad-
ministPator ma,y approve the plan revision in
part and disapprove the plan revision in part:
The plan revision shall not be treated as meet-
ing the requirements of this chapter until the
Administrator approves the entire plan revi-
sion as complying with the applicable require-
ments of this chapter.
(4) Conditional approval

The Administrator may approve a plan revi- .
sion based on a commitment of the State to
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adopt specifYc enforceable measures by a data
certain, but not Later than 1 year after the
data .of approval of the plan revision. Any such
Conditional approval shall be treated as a dis-
approval if the State fails to comply with such
commitment.
(6} CaAs for plan revisions

Whenever the Administrator fYnds that the
applicable implementation plan for any area is
substantially inadequate to attain or main-
tain the relevant national ambient air quality
standard, to mitigate adequately the inter-
state pollutant transport described in section
7506a of this title or section 7511c of this title,
or to otherwise comply with any requirement
of this chapter, the Administrator shall re-
quire the State to revise the plan as necessary
to correct such inat3equacies. The Adminis-
trator shall notify the State of the inadequa-
cies, and may establish reasonable deadlines
(not to exceed 18 months after the date of such
notice) for the submission of such plan revi-
sions: Such findings and notice shall be public.
Any finding under this paragraph shall, to the
extent the Administrator deems appropriate,
subject the State to the requirements of this
chapter to which the State was suli~ect when
it developed and submitted the plan for which
such fYnding was made, except .that the Ad-
ministrator may adjust any dates applicable
under such requirements as .appropriate (ex-
cept that the Administrator may not adjust
any attainment date prescribed under part D
of this subchapter, unless such date has
elapsed).
(6) Corrections

Whenever the Administrator determines
that zhe Administrator's action approving,
disapproving, or promulgating any plan or
plan revision (or part thereof, area designa-
tion, redesignation, olassifYcatioii, or reclassi-
fication was in error, the Administrator may
in the same manner as the. approval; dis-
approval, or promulgation revise such action
as appropriate without requiring any further
submission from the State. Such determina-
tion and the basis thereof shall be provided to
the State and public.

(l) Plan revisions
Each revision to an implementation plan sub-

mitted by a State under this chapter shall be
adopted by such State after reasonable notice
and public hearing. The Administrator shall not
approve a revision of a plan if the revision would
interfere with any applicable requirement con-
aerning attainment and reasonable fhrther
progress (as defined in section 7501 of this title),
or any other applicable requirement of this
chapter.
(m) Sanctfone

The Administrator may apply any of the sane-
tioris listed in section 7509(b) of this title at anY
time (or at any ,time after} the Administrator
makes a finding, disapproval, or determination
under paragraphs (1) through (4), respectively, of
section 7b09(a) of this title in relation to any
plan or plan item (as that term is defined by the
Administrator) required under this chapter,

~ ~ ~

with respect to. any portion of the State the Ad-
ministrator. determines reasonable and appro-
priate, for the purpose of ensuring that the re-
quirements of this chapter relating to such plan
or plan item ase met. The Administrator shall,
by rule, establish criteria for exercising his au-
thority under the previous sentence with respect
to any deficiency referred to in section 7509(a) of
this title to ensure that, during the 24-month pe-
riod following the finding, disapproval, or deter-
mination referred to in section 7509(a) of this
title, such sanctions are not applied on a~state-
wide basis where one or more political subdivi-
siona covered by the applicable implementation
plan are principally responslbie for such detY-
ciency.
(n) Savings clauses

(1) Existing plan provisions
Any provision of any applicable implementa-

tion plan that was approved or promulgated by
the Administrator pursuant to this sectiott as
in effect before November 15, 1990, shall re-
main in effect as part of such applicable im-
plementation plan, except to the extent that a
revision to such provision is approved or pro-
mulgated bq the Administrator pursuant to
this chapter.
(2) Attainment dates

For any area not designated nonattainment,
any plan or plan revision. submitted or re-
quired to be submitted by a state—

(A) in response to the promulgation or re-
vision of a national primary ambient air
quality standard in effect an November .15,
1990, or

(B) in response to a finding of substantial
inadequacy under subseotion (a)(3) of this
section (as in effect immediately before No-
vember 15, 1990),

shall provide for attainment of the national
primary ambiexit air quality standards within
3 years of November 15, 1990, or Within 5 years
of issuance of such finding of substantial inad-
equacy, whichever is later.
(S) Retention oP construction moratorium in

certain areas
In the case of an area to which, immediately

beYare November 15, 1990; the prohibition on
construction or modification of mayor station-
ary sources prescribed in subsection (a)(2)(I? of
this section (as in effect immediately before
November 15, 1990) applied by virtue of'a find-
ing of the Administrator that the State con-
taining such area had not submitted an imple-
mentation plan meeting the requirements of
section 7502(b)(6j of this title (relating to es-
tablishment of a permit program) (as in effect
immediately before November 15, 1990) or
7502(a?(1) of thfs title (to the extent such re-
quirementa relate to provision for attainment
of the primary national ambient air quality
standard for sulfur oxides by December .31,
1982} as in effect immediately before November
15, 1990, no major stationary source of the rel-
evant air pollutant or pollutants shall be con=
strutted or modified in such area until the Ad-
ministrator fYnds that the plan for such area
meets the applicable requirements of section
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7502(c)(5) of this title (relating to permit pro-
grams) or subpart 5 of part D of this sub-
chapter (relating to attainment of the primary
national ambient •air quality standard for suI-
fur dioxide),respactively, ,

(o) Indian tribes
If an Indian tribe submits an implementation

plan to the Administrator pursuant to section
7601(d) of this title, the plan shall be reviewed in
accordance with the provisions for review set
forth in this section for State plans, except as
otherwise provided by regulation promulgated
pursuant to section 7801(d)(2) of this title. When
such plan becomes effective in accordance with
the regulations promulgated under section
7601(d) of this title, the plan shall become aPPli-
cable to all areas (except as expressly provided
otherwise in the plan) located within the exte-
rior boundaries of the reservation, notwith-
standing the issuance of any patent and includ-
ing rights-of-way running through the reserva-
tion.
(p) Reports

Any State shall submit, according to such
schedule as the Administrator ma9 Prescribe,
such reports as the A$ministrator may require
relating to emission reductions, vehicle miles
traveled, congestion levels, and any, other infor-
mation the Administrator may deem necessary
to assess the developments effectiveness, need
for revision, or implementation of any plan or
plan revision required under this chapter.

(Ju]y 14, 1955, ch. 360, title I, § 110, as added Pub.
L. 91-604, § 4(a), Dec. 31, 1970, 84 Scat. 1686;
amended Pub. L. 93-319, § 4, June 22, 1974, 88 Stat.
256; Pub.. L. 95-95, title I, §§ 107, 108; Aug. 7, 1877,
91 Stat'. 691, 693; Pub. L. 9190, § 14(a)(1~(6), Nov.

• 16, 197'x, 91 Stat, 1399; Pub. L. 97-23, § 3, July 17,
1981, 9b Stat. 142; Pub. L. 101-549, title I,
§§101(b~(d), 102(h), 107(c), 108(d), title IV, §412,
Nov. 15, 1990, 104 Stat. 2404-2408, 2422; 2464, 2466,
2634,)

'REFERENCES IN TEXT

The Energy Supply and Environmental Coordination
Act of 1974, referred to'in subset. (a)(3)(B), is Pub. L.
83-319, June 22, 1974, 88 Stat. 24fi, as amended, which is
classified principally to chapter 16C (791 et seq.) of
Title 15, Commerce and Trade, For complete clasaiflca-
tion of this Act to the Code, see BhorG Title note set
out under section 791 of Title 15 and Tables.

Section 7413 of Ehis title, referred to in subsets.
(a)(3)(C), (6), (f7(5), (g)(3), and (i), was amended gener-
aliy by Pub. L, 101-549, title VII, §701, Nov. 15, 1990, 104
Stet. 2672, and, as so amended, subsets, (d) and (e) of
section 7413 no ]anger relates to final compiianoe or-
dera and steel industry compliance. extension, reapec-
tively.

Section 1867o-10 of this title, as in effect before Au-
gust 7, 1977, referred to in subsets. (fl(5) and (g)(3), was
1n the original "section 119, as in effect before the date
of the enactment of this paragraph", meaning section
119 of act July 14, 1955, ch. 360, title I, as added June 22,
1974, Pub. L, 93-319, §3, 88 Stat. 248, (which was olassi-
fied to section 1857o-10 of this title) as in effect prior to
the enactment oT subsets. (f~(5) and (g)(3) of this section
by Pub. L. 95-95, §107, Aug..7, 1977, 91 Scat. 691, effective
Aug. 7; 1977. Section 112(b)(1) of Pnb. L. 95-95 repealed
section 119 of act July l4, 1855, ah. 360, title I, as added
by Pub. L. 93-318, and provided that ail references to

z3o in oriGinal. Probably shoutd be followed by a comma.

such. section 119 in any subsequent enactment which au-
persedes Pub. L. 83-519 shall be construed to refer to
section 113(d) oY the Ciean Air Act and to paragraph (5)
thereof in particular which is clasalfied to section
7413(d)(5) of this title. Section 7413 of this tltle was sub-
sequently amended generally by Pub. L. 101-549, title
VII. §701, Nov. 16, 1980, 104 Slat. 2672; see note above.
Section 117(b) of Pub. L. 95-95 added a new section 119
of act July 14, 1855, which is classified to section 7419 of
this title.

CODIFICATION

8ectlon was formerly elassifYed to section 1857o-5 of
this title.

PRIOR PRAVISioNS

A prior section 110 of act July 14, 195b, was renum-
bered section 117 by Pub. L. 91-fiO4 and is classified to
seotion 7417 of this title.

AMENDMENT$

1990-Subset. (a)(1). Pub. L. 101-549, §101(d)(8), eub-
stituted "3 years (or such shorter period as the Admin-
isErator may Prescribe)" for "nine months" in two'
places.

Subsea. (a)(2). Pub.-L, 10149, $101(b), amended gar.
(2) generally, substituting present provisions for provi-
sions setting the time within which the Administrator
was to approve or disapprove a plan or Portion thereof
and listittg the conditions under which the.plan or por-
tion thereof was to be approved after reasonable notice
and hearing.

Subset, (a)(8)(A). Pub. L: 101-549, §101(d)(1), struck
out sixbgar, (A) which directed Administrator to ap-
prove any revision of an imglemantation glen if it met
certain requirements and had been 'adopted by the
State after reasonable ngtica and public hearings.

Subseo, (a)(3)(D). Pub. L. 101-549, §101(d)(1), atrack .
out subpar. (D) which directed that certain implemen-
tation ~laxis be revised to include comprehensive meae-
urea and requirements.

8ubsec. (a)(4). Pub. L. 30149, §1Q1(d)(2), struck out
par, (4) which set forth requirements for review proce-
dura.

Sub'sec: (c)(1). Pub. L. 101-548, §302(h), amended gar,
(1) generally, substituting preeent provisions for provi-
eions relating to preparation and publication of regula-
tions aettin8 forth an implementation plan, after op-
portunity for a hearing, upon failure of a State to make
required'aubmiasion or revision.

Subaeo. (c)(2)(A). Pub. L, lU1-549, §101(d)(3)(A), struck
out subpar. (A) which required a study and report on
necessity of garkin'g surcharge, management of parking
supply, and preferential bus/carpoo] lane regulations to
achieve and maintain national primary ambient air
quality standards.

Subseo. (c)(2)(C). Pub. L. 101-549, §101(d)(3)(B), struck
out subpar. (0) which authorized suspension of certain
regulations and requirements relating to management
of parking supply.

Subsea (c)(4). Pub. L. 101-549, §101(d)(3)(C), struck out
par. (4) which permitted Governors to temgorafily sus-
pend measure8 in imglementatiOri pl&na Telating t0 ret-
rofits, gas rationing, and reduction of on-street park-
ITiB.

Subset. (c)(5)(B), Pub. L, 101-549, § 101(d)(3)(D), struck
out "(including the written evidence required by part
D)," after "inolude comprehensive measures".

Subset. (d). Pub. L. 101-549, § 101(d)(4), struck ou't sub-
aec. (d) which defined an apgIicable implementation
plan for purpoees of this chapter.

Subset. (e). Pub. L. 101-549, § 101(d)(5), struck out sub-
eec. (e) which permitted an extension of time for at-
tainmexit of a national primary ambient air quality
standard.

Subset. (f~(1). Pub. L. 101-549, §412, inserted. "or of any
requirement under section 7651) of this title (concern-
ing excess emissions penalties or offsets)" in subpar.
(A) and in last sentence. .
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section shall address at least the following
measures:

(A) the establishment of clean air cor-
ridors, in which additional restrictions on
increases in emissions may be appropriate to
protect visibility in affacted class I areas;

(B) the imposition of the requirements of
part D of this subchapter affecting the con-
structlon of new major stationary sources or
mayor modifications to existing sources in
such clean air corridors specifically includ-
ing the alternative siting analysis provisions
of section 7503(a)(5) of this title; and

(C) the promulgation of regulations under
section 7491 of this title to address long
'range strategies for addressing regional haze
which impairs visibility in affected claxs I
areas.

(e) Duties of Administrator
(1) The Administrator shall, taking into ac-

count the studies gursuant to subsection (a)(1)
of this section and the reports puxsuant to aub-
section (d)(2) of this section and any other rel-
evant information, within eighteen months of
receipt of the report referred to in subsection
(d)(2) of this section, carry out the Administra-
tor's regulatory responsibilities under saction
7491 of this title, including criteria for measur-
ing "reasonable progress" toward the national
goal.

(2) Any regulations promulgated under section
7491 of this title pursuant to this subsection
shall require affected States to revise within 12
months their implementation plans under sec-
tion 7410 of this title to contain such emission
limits, schedules of compliance, and other meas-
ures as may be necessary to carry out regula-
tions promulgated pursuant to this subsection.'.
(~ Grand Canyon visibility transport cammiasion

The Administrator pursuant to subsection
(c)(1) of this section shall, within 12 months, es-
tablish avisibility transport commission for the
region affecting the visibility of the (rand Can-
yon National Park.
(July 14, 1955, ch. 366, title I, §169B, as added
Pub. L. 101-549, title VIII, §816, Nov, 15, 1990, 104
Stat. 2695.)

REFERENCE8 IN TEXT

The Clean Air Act Amendments of 1990, referred to !n
subsec, (b), probably means Pub. L. 101-549, Nov. 15,
1990, 104 Stat. 2399. For comglete alaaslrination of this
Act to the Code, see Short Title note set out undar sec-
Lion 7401 of this title and Tables.

The Federal Advisory Committee Aat, referrad to in
subsea (c)(4), is Pub. L. 8~ 463, Oct. 6, 1972, 86 Stat. 770,
as amended, which is set. out Sn the Appendix to Title
5, Government Organization and Employees.

PAR''P D--PLAN REQUIREMENTS FOR
NONATTAINMENT AREAS

SUBPART 1-NONATTAINMF~NT AREAS IN GENERAL

§ 760X. Aefinitions
"For the purpose of this part-

(1) REA80NABLE FURTHER PROGRESS.-Tae
term "reasanabie further progress" means
such annual incremental reductions in emis-
sions of the relevant. air pollutant as are re-

~ ~ ~

quired by this part or may reasonably be re-
quired by the Administrator for the purpose of
ensuring attainment of the applicable national
ambient air quality standard by tha applicable.
date.

(2) NONATTAINMENT AREA.
-TI10 

term "TIOri-
attainment area" means, for any air pollut-
ant, an area which is designated "nonattain-
ment" with respect to that pollutant within.
the meaning of section 7407(d) of this title.

(3) The term "lowest achievable emission
rate" means for any source, that rate of emis-
sions which reflects--

(A) the most stringent emission limitation
which is contained in the implementation
plan of any State for such class or oategory
of source, unless the owner or 'operator of
the proposed source demonstrates that such
limitations are not achievable, or

tB) the most stringent emission limitation
which is achieved in practice by such class
or category of source, whichever is more
stringent.

Tn no event shall the application of this term
permit a proposed new or modified source to
emit any pollutant in excess of the amount al-
lowable under applicable new source standards
of performance'.

(4) The terms "modifications" and "modi-
fied" mean the same as the term "modifica-
tion" as used in section 7411(a)(4) of this title.

(July 14, 1955, ch, 360, $itle I, §171, as added Pub.,
L. 95-95, title I, § 129(b), Aug. 7, 1977, 91 Stat. 745;
amended Pub. L. 101-549, title I, § 102(a)(2}, Nov.
15, 1980; 104 Stat. 2412.)

AMENDMENTS

1990-Pub. L. 101-549, §102(a3(2)(A?, struck out "and
section 7410(a)(2)(I) of this title" after "purpose of this
part".

Pars. (1), (2). Pub, L. 101-549, §102(a)(2)'(B), (C), amend-
ed gars. (1) and (2) generally. Prior to amendment, pars.
(1) and (2} read as follows: ,

"(1) The term `reasonable further progress' means an-
nual incremental reductions in emisaiona of the agpli-
cabie air pollutant (including substantial reductions in
the early years following approval or promulgation of
plan provisions under this.part and section 7410(aH2)(I)
of this title and regular reductions thbraafter) whioh
are sufficient in the }udgment of the Adminletrator, to
provide for attainment of the applicable national ambi-
ent a1r quality standard by the date required in section
7502(a) of this title.

!`(2) The term 'nonattainment area' means, for any
a1r pollutant an area whioh is shown by monitored data
or which is calculated by air quality modeling (or other
methods determined by the Administrator to be reli-
able) to exceed axiy national ambient air quality atand-
ard for such pollutant. Such term includes any area
identified under subparagraphs (A) through (C) of sec-
tion 7407(d)(1) of this tiCle."

EFFECTIVE DATE

Part effective Aug. 7, 1977, except as otherwise ax-
gresaly provided, see section 406(d) of Pub, L. 95-95, set
out as an Effective Date of 1977 Amendment note under
section 7401 of this title.

~ 7602: Nonattainment plan provisions in general

(a} Class cations and attainment dates
(1) Classifications

(A) On or after the data the Administrator
promulgates the designation of an area as a
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nonattainment; area pursuant to section
7407(d) of this title with respect to any na-
tional ambient air quality standard (or any re-
vised standard, ingluding a revision of any
standard in effect on November 15, 1990), the
Admittistrator may classify the area for the
.purpose of applying an attainment date pursu-
ant do paragraph (Z), and for other puxposes. In
determining the appropriate Classification, if
any, for a nonattainment area, the Adminis-
trator may consider such factors as the sever-
ity of nonattainment in such area and the
availability axid feasibility of the pollution
control measures that the Administrator be-
lieves may be necessary to provide for attain-
ment of such standard in such area..'

(B) The Administrator shall publish a notice
in the Fedeial Register announcing each clas-
sification under subparagraph (A), except the
Administrator shall provide an opportunity
for at least 3d days for written comment. Such
classification shall ttot ba subject to the provi-
sions of sections 553 through 557 of title 5 (con-
cerning notice and comment) and shall not be
subject to judicial review until the Adminis-
trator takes final action under subsection (k)
or (l) of section 7410 of this title (concern3xig
action on plan submissions) or section 7509 of
this title (concerning sanctions) with respect
to any plan submissions required bg virtue of
such classification.

(C) This paragraph shall not apply with re-
spect to nonattainment areas for which classi-
fieations ara specifically provided under other
provisions of this part.
(2) Attainment dates for nonattainment areas

(A) The attainment date for an area des-
ignated nonattainment with respect to a na-
tionai primary ambient air quality standard
shall be the date by which attainment can be
achieved as expeditiously as practicable, but
no later than 5 years from the date such area
was designated nonattainment under section
7407(d) of this title, except that the Adminis-
trator may extend the attainment date to the
extent the Administrator determines appro-
priate, for a period no greater than 10 years
from the date of designation as nonattain-
ment, considering the, severity of nonattain-
ment and the availability and feasibility of
pollution control measures,

(B) The attainment date far an area des-
ignated nonattainznent with respect to a see-
ondary national ambient air quality standard
shall be the date by which attainment can be
achieved as expeditiously as practicable after
the date such area was designated nonattain-
ment under sectioxi 740?(d) of this title.

(C) Upon application by any State, the Ad-
ministrator may extend for 1 additional year
(hereinafter referred to as .the "Extension
Year") the attainment date determined' by the
Administrator under subparagraph (A) or (B)
if—

(i) the State has complied with all require-
m8nts and commitments pertaining . to the
area ixi the applicable implementation plan,
and

(ii) in accordance with guidance published
bq 'the Administrator, no more than a mini-

mal number of exceedances of the relevant
national ambient air quality standard has
occurred in the area in the year preceding
the Extension Year.

No. more than 2 one-year extensions may be is-
sued under this subparagraph for a single non-
attainment area.

(D) This paragraph shall not apply with re-
spect to nonattainmerit areas for which at-
tainment dates are specifically provided under
other provisions of this part.

(b) Schedule for plan submissions
At the time the Administrator promulgates

the designation of an area as nonattainment
with respect to a national ambient air quality
standard under section 7407(d) of this title, the.
Administrator shall establish a schedule accord-
ing to which the State containing such area
shall submit a plan or piaxi revision (including
the plan items) meeting the applicable require-
ments of subsection (c) of this section and sec-
tion 7410(a)(2) of this title. Such schedule shall
at a minimum, include a date or dates, extend-
ing no later than 3 years from the date of the
nonattainment designation, for the submission
of a plan or plan revision (including the plan
items) meeting the applicable requirements of
subsection (c) of this section and section
7410(a)(2) of this title.
(c) Nonattainment plan provisions.

The plan provisions (including plan items) re-
quired to be' submitted under this part shall
comply with each of the following:

(1)In general
Such plan provisions shall provide for the

implementation of all reasonably available
control measures as expeditiously as prac-
ticable (including such reductions in emissions
from existing sources in the area as may be
obtained through the adoption, at a minimum,
of reasonably available control technology)
and shall provide for attainment of the na-
tional primary ambient air quality standards.
(2) RFP

Such plan provisions snail require reason-
able further progress. .
(3) Inventory

Such plan provisions shall include a compre-
hensive, accurate, current inventory of actual
emissions from all sources of the relevant pol-
lutant or pollutants in such. area, including
such periodic revisions . as the Administrator
may determine necessary to assure that the
requirements of this part are met.
(4) Tdenti4ication and quantification

Such plan provisions shall expressly identify
and quantify the emissions, if any, of any such
pollutant or pollutants which will be allowed,
in accordance with section 7503(a)(1)(B).af this
title, from the construction and operation of
major new or modifYed stationary sources in
each such area. The plan shall demonstrate to
the satisfaction of the Administrator that the
emissions quantifYed for tYus purpose will be
consistent with the achievement of reasonable
further pTOgress and .will not interfere with at-
tainrrment of the applicable national ambient
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air quality standard by the appiicable attain- (e) Future modification of standard
ment date. Tf th Ad i 1 t t 1
(b) Permits for new and modified major sta-

tionary sources
Such plan- provisions shall require permits

for the construction and operation of new or
modified major stationary souroea anyv✓here
in the nonattainment area, in accordance witH
section 7503 of this title.
(B) Other measures

Such plan provislona shall include enforce-
abie emission limitations, and such other con-
troi measures, means Qr techniques (including
economic incentives such as fees, marlsetabie
germita, and auctions of emission rights), as
well as schedules and timetables for eompii-
ance, as may be necessary or appropriate to
'provide for attainment of such standard in
such .area by the applicable attainment date
specified in this part.
(7) Compliance with section 7410(a)(2)

Such plan provisions xhall also meet the ap-
plicable provisions of section 7410(a)(2) of this
title.
i$) Equivalent techniques

Upon application by any State, the Adminis-
trator may allow the' use of equivalent model-
ing, emission inventory, and planning proce-
dures, unless the Administrator determines
that the proposed technignea are, in the aggre-
gate, less effective than the methods specified
by the Administrator.
(9) Contingency measures

Such plan shall provide for the implementa-
tion of specific measures to be undertaken if
the area fails to make reasonable further
progress, or to attain the national primary
ambient air quality standard by the attain-
ment -date applicable under this part. Such
measures shall be included in the plan revision.
as contingency measares to take effect in any
such case without further action by the State
or the Administrator.

(d) Plan revisions required in response to find-
ing' of plan inadequacy

Any plan revision for a nonattainment area
which is required to be submitted in response to
a finding by the Administrator pursuant to sec-
tion 7410(k)(5) of this title (relating to calls for
plan revisions) must correct the plan deficiency
(or deficiencies) specified by the Administrator
and meet all other applicable plan requirements
of section 7410 of phis title and` thin part. The
Administrator may reasonably adjust the .dates'
otherwise applicable under such requirements to
such revision (except for attainment dates that
have not yet elapsed), to the extent necessary to
achieve a consistent application of such require-
ments. Tn order to facilitate submittal by the
States of adequate and approvable plans consist-
ent with the applicable requirements of this
chapter, the Administrator shall, as appropriate
and from time to time, issue written guidelines,
interpretations, and information to the States
which, shall be available to the public, taking
into consideration any such guidelinea,interpre-
tations, or information provided before Novem-
ber 15, 1990.

e m n s ra or re axes a national pri-
mary ambient air quality standard after Novem-
ber 15, 1990, the Administrator shall, within 12
months after the relaxation, promulgate re-
quirements applicable to all areas whlch have
not att&fined that standard as of the date of such
relaxation. Such requirements shall provide for
controls which. are not less stringent than the
controls applicable to areas designated non-
attainment before such relaxation.
(July 14, 1955, ch. 560, title I, § 172, as added Pub.
L. 95-95, title I, § 129(b), Aug. 7, 1977, 91 Stat. 746;
amended Pub. L. 95-190, § 14(a)(55), (56), Nov. 16,
1977, 91 Stat. 1402; Pub: L. 101-549, title I, § 102(b),
Nov. 15, 1990, 104 Stat. 2412.),

AMENDMENTS

1980-=Pub, L. 101-549 amended section generally, sub-
atituting present provisions for proviaiona which relat-
ed to: Sn subset. (a), expeditious attainment of national
ambient air quality standards; in subset. (b), requisite
provisions of pl&n; and in subset. (c), attainment of ap-
plicable standard not later than July 1, 1987.

1977-Subset. (b){q), Pub. L. 95-190, §lA(a)(56), sub-
etituted "subsection (a) of this section" for "paragraph
(1)".

Subaec. ta)• Pub. L. 95-190, §14(a)(56), substituted "De-
cember 31" for "July 1":

NONATTAINMENT AREAS

Section 129(a) of Pub. L. 9fr9b, as amended by Pub. L.
96-180, §19(b)(2), (3), Nov. 18, 1977, 91 Stat: 1404, provided
that:

"(1) Before July 1, 1979, the interpretative regulation
of the Administrator of the Environmental Protection
Agency published in 41 Federal Register 55524-30, De-
cember 21, 1976, as may be modified by rule of the Ad-
miniatrator, shall apply excegt that the baseline to be
used for determination of appropriate emission offsets
under such regulation shall be the applicable imple-
mente.tion plan of the State in effect at the time of ap-
plication for a permit by a proposed major.atationary
source (within the meaning of section 302 of the Clean
Air Act) [section 7602 of this title].

"(2) Before July 1, 1979, the requirements of the regu-
lation referred to in paragraph (i) shall be waived by
the Administrator with respect to any pollutant 1f he
determines that the State haa-

"(A) an inventory of emisaion8 of the apgllcable
pollutant for each nonattainment area (as delYned in
section 171 of the Clean Air Act [section 7501 of this
title)) that ldentiriea the type, quantity, and souroe
of such pollutant so as to provide information suftY-
cient to demonstrate that the requSrementa of aub-
paragz~aph (C) are being met;

"(B) an enforceable permit program which-
~~(1) requires new or modified maJor etaCionary

sourceQ to meet emission limitations' at least as
stringent as required under the perrrtit require-
ments referred to in paragraphs (2) and (3) of eea-
tion 173 of Che Clean Air Act [section 4503 of thSs
title] (relating to lowest achievable emission rate
and compliance by other sources) and which assures
Cbmpllance with the annual reduction requirements
of subpara@raph (C); and

"(ii) requires existing sources to achieve such re-.
duction in emissions in the area as may be obtained
through the adoption, at a minimum of reasonably
adailable control technology, and
"(C) a program which requires reductions in total

allowable emissions in the area prior to July 1, 1879,
so as to provide for the same level of emission reduc-
tlon as would result from the application of the regu-
lation referred to in para$'raph (1).

The Adrainiatrator shall terminate such waiver if in his
]ndgment the reduction ixi emissions actually being at=
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foregoing. During such period and consistent with the
preceding sentence, tha issuance of a permit (including
required offsets) under seotion 173 of such Act [this aec-
tion7 for the conatruction'or modification of a source in
a nonattainment area shall not be @eniad solely or par-
tially by reason of the reference contained in section
171(1) of such Act [seotion 7501(1) of this title] to the ap-
plicable date eaGabliahed in section 172(a) ['section
7502(a) of this title]. This'subsection [Brobably means
the first 3 sentences of this note] shall not apply to any
restriction or prohibition in effeot .under sections
110(a)(2)(I), 173(9), 176(a), 176(b), or 316 of such Act prior
to the enactment of this section [Dee. 22, 1987]. Prior to
August 31, 1988, the ,Administrator of the Environ-
mental Protection Agenoy shall evaluate air quality
data and make determinations with respect to which
areas throughout the nation have attained, or failed to
attain, either or both of the national grimary ambient
air quality standards referred to in subsection (a)
[probably means the first 3 sentences of this note] and
shall take appropriate steps to deei~nate those areas
fafiing to attaixi wither or both of suoh standards as
nonattainment areas within the meaning of part D of
title I of the Clean Air Aat."

§ 7504. Planning procedures

(a)In general
For any ozone, carbon monoxide, or PM-SO

noxiattairiment area, the State containing such
area and elected officials of affected local gov-
ernments shall, before the date required for sub.-
mittal of the inventory described under sections
7511a(a)(1) and 7512a(a)(1) of this title, jointly. re-
vieW and update as necessary the planning pro-
cedures adopted pursuant.to this subsection as
in effect immediately before November 15, 1990,
or develop new planning procedures pursuant to
this subsection, as appropriate. In preparing
such procedures the State and local elected offi-
cials shall determine which elements of a re-
vised implementation plan will be developed,
adopted, and implemented (through means in-
ciuding enforcement) by the State and which by
local governments ox regional agencias, or any
Combination of local governments, regional
agencies, or the State. The implementation plan
required by this part shall be prepared by an or-
ganization certified by the State, in oonsulta-
tion with elected officials of local governments.
and in accordance with the determination under
the second sentence of this subsection. Such or-
ganization shall include elected offYcials of local
governments in the affected area, and represent-
atives of the State air quality planning agency,
the State transportation planning. agency, the
metropolitan planning organization designated.
to conduct tha continuing, cooperative and com-
prehenaive transportation planning process for
the area under section 134 of title 23, the organi-
zation responsible for the air duality mainte-
nance planning process under regulations imple-
menting this chapter, and any other ~rganiza-
tion with responsibilities for developing, sub-
mitting, or implementing the plan required by
this part. Such organization may be one that
carried out these flznctions before November 15,
1990.
(b) Coordination

The preparation of implementation plan provi-
sions and subsequent plan revisions under the
continuing transportation-air quality planning
process described in section 7408(e) of this title

shall be coordinated with the continuing, coop-
erative and comprehensive transportation glan-
ning pxocess required under section 134 pf title
23, and such planning processes shall take into
account the requirements of this part.
(e) Joint planning
In the case of a nonattainment area that is in-

cluded within more than one State, the affected
Staten may jointly, through interstate compact
or otherwise, undertake and implement all or
part of the plattning procedures described in this
section.
(July 14, 1955, ch, 360, title I, § 174, as added Pub.
L. 95-95, title I, § 129(b), Aug. 7, 1977, 91 Stat. 748;
amendad Pub. L. 101-549, title I, § 102(d), Nov. 15,
1990, 104 Stat. 2417.)

AMENDMENT$

1990-Pub. L. 101-549 amended section generally, aub-
stituWng present provisions for provisions which relat-
ed to: in eubeec. (a), preparation of implementation
plan by designated organisation; and in subsec.(b), co-
ordination of plan preparation.

$ 7SOb. EnvProninental Protection Agency grants

(a) Plan revision development coats
The Administrator shall make grants to any

organization of local elected .officials with
transportation or air quality maintenance plan-
ning responsibilities 'recognized by the State
under section 7504(a) of this title for payment of
the reasonable costs of developing a. plan revi-
sion under this part.
(b) Uses of grant. funds

The amount granted .to any organization
under subsection (a) of Lhis section shall be 100
percent of any additional costs of developing .a
plan revision under this part for the first two
fiscal ye~,rx following receipt of the grant under
this paragraph, and shall supplement any funds
available under Federal law to such organiza-
tion for transportation or air quality malnte-
nance planning. Grants under this section shall
not be used for construction.
(July 14, 1955, ch. 360, title I, § 175, as added Pub.
L. 95-95, title I, §129(b), Aug. 7, 1977, 91 Stat. 749.)

$ 760ba. Maintenance plans

(a) Plan revision
Each State which submits a request under sec-

tion 7407(d) of this title for redesignation of a
nonattalnment area for any air pollutant as an
area which has attained the national primary
ambient air quality standard for that air pollut-
ant shall also submit a revision of the applicable
State implementation plan to provide for the
maintenance of the national primary ambient
air quality standard for such a1r pollutant in the
area concerned for at least 10 yeaxa after the re-
designation: The plan shall oontain such addi-
tional measures, if'any, as may be necessary to
ensure such maintenance.
(b) Subsequent plan revisions

8 years after redesignation of any area as an
attainment area under section 7407(d) of this
title, the State shall submit to the Adminis-
trator an additional revision of the applicable
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State implementation plan for maintaining the
national primary ambient air quality standard.
for 10 years after the expiration of the 10-year
'period referred to in subsection (a) of this sec-
tion.
(c) Nonattainment requirements applicable

pending plan approval
Until such plan revision is approved and an

area is redesignated as attainment for any area
designated as a nonattainment area, the re-
quirements of this part shall continue in force
and effect with respect to such area.
(d) Contingency provisions

Each plan revision submitted under this sac-
tion shall contain such contingency provisions
as the •Administrator deems necessary to assure
that the 6tate will promptly correct any viola-
tion of the standard which occurs after the re-
designation of the area as an attainment area.
Such provisions shall include a requirement
that the State will implement all measures with
respect to the control of the air pollutant con-
earned which were contained in the State imple-
mentation plan for the area before redesignation
of the area as an attainment area. The failuxe of
any area redesignated as an attainment area to
maintain the national ambient air quality
standaxd concerned shall not result in a require-
ment that the State revise its State implemen-
tat"ion plan unless the Administrator, in the Ad-
ministrator's discretion, requires the State to
submit a revised State implementation plan.
(July 14, 1955, Ch. 360, title I, § 175A, as added
Pub. L. 101-549, title I, § 102(e), Nov. 15, 1980, 104
Stet. 2418. )

§ 7506. I.imitationa on certain Federal assistance
(a), (b) Repealed. Pub. L. 101-649, title I, § 110(4),

Nov. 15, 1990, l0A 3tat. 2470

(e) Activities not eonforming to approved or pro-
mulgated plane

(1) No department, agency, or instrumentality
of the Federal Government shall engage in, sup-
port in any way or provide financial assistance
for, license or permit, or approve, any activity
whiph does not conform to an implementation
plan after it has been approved or promulgated
under section 7410.of this title. No metropolitan
planning organization designated under section
134 of title 23, shall give its approval to any
project, program, or plan which doer not eon-
form to an implementation plan• approved or
promulgated under section 7410 of this title. The
assurance of conformity to aueh an implementa-
tion plan shall be an affirmative responsibility.
of the head of such department, agency, or in-
strumentality. Conformity to an implementa-
tion plan means-=

(A) conformity to an implementation plan's
purpose of eliminating or reducing the sever-
ity and number of violations of the national
ambient air quality standards and achieving
expeditious attainmen$ oT such standards; and

(B) that such activities will not--
(S) cause or contribute to any new viola-~

tion of any standard in any area;
(ii) increase the frequency or severity of

any existing violation of 'any standard in
any area; or

(iii} delay timely attainment of any atand-
ard or any required interim emission reduc-
tions or other milestones in any area.

The determination of conformity shall be based
on the most recent estimates of emissions, and
such estimates shall be determined from the
most recent population, employment, travel and
congestion estimates as determined by the met-
ropolitan planning organi2ation or other agency
authorized to make such estimates.

(2) Anq transportation plan or program devei-
oped pursuant to title 23 ar chapter 53 of title 49
shall implement the transportation provisions
of any applicable implementation plan approved
under this chapter applicable to all or part of
the area covered by such transportation plan or
pro8~ram. No Federal agency may approve, ac-
cept or flznd any transportation plan, program
or project unless such plan, program or project
has been found to conform to any applioabie im-
plemenbation plan in effect under this chapter..
In particulan—

(A) no transportation plan or transportation
improvement program may be adopted by a
metropolitan planning organization des-
ignated under title 2S or chapter 53 of title 49,
or be found to be in conformity by a metro-
politan planning organization until a final de-
termination has been made that emissions ex-
pected from implementation of such plans and
programs are consistent with estimates of
emissions from motor vehicles and necessary
emissions reductions contained in the applica-
ble implementation-plan, and that Che plan or
program will conform to the requirements of
paragraph il)(B);

(B) tto metropolitan planning organization
or other recipient of funds under title 23 or
chapter 53 of title 49 shall adopt or approve a
transportation improvement program of
projects until it determines that such program
pxovides far timely implementation of trans-
portation control measures consistent with
schedules included in the applicable imple-
mentation plan;

(C) a transportation project may be adopted
or. approved by a metropolitan planning orga-
nization or any recipient of funds .designated
under title 23 or chapter b3 of title 49, or found
in cottforxnity by a metrop411tan planning or-
ganization or approved, accepted, or funded by
the Department of TranapoTtation only if it
meets either the requirements of subpara-
graph (D) or the following requirements—

(i) such a project comes from a conforming
plan axid program;

(11) the design: concept and scope of such
project have not changed significantly since
the conformity finding regarding the plan
and program from which the project derived;
and

(iii) the design concept and scope of such
project at the time of the conformity deter-
mination for'the grogram was adequate to
determine emissions.
;D) Any.pro~eet not referred to in aubpara-

graph (C) shall be treated as conforming' to the
applicable .implementation plan only if it is
demonstrated that the projected emissions
from such project, when considered together

~ ~ ~ i
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with emissions projected for the conforming
transportation plans and programs within the
nonattainment area, do not cause such plans
and programs to exceed the emission reduc-
tion ~rojeCtions and schedules assigned to
such plans and programs in the applicable im-
plementation plan.

(E)' The appropriate metropolitan planning
organization shall redetermine conformity of
existing transportation plans and programs
'not later than Z years after the date on which
the Administrator—

(i) finds a motor vehicle emissions budget
to ba adequate in accordance with section
93.118(e)(4) of title 40, Code of Federai.Regu-
lations (as in effect on October 1, 2004};

(ii) approvas an implementation plan that
establishes a motor vehicle emissions budget
if that budget hae not yet been determined
to be adequate in accordance with claixse (i);
or

(iii) promulgates an implementation plan
that establishes or revises a motor vehicle
emissions budget.

(3) Until such. time as the implementation
plaxi revision referred to in paragraph (4)(C)~ is
approved, conformity of such plan6, programs,
and projects will be demonstrated if—

(A) the transportation plans and programs—
(i) are consistent with the most recent es-

timates of mobile source emissions;
(ii) provide for the expeditious implemen-

tation of transportation control measures in
the applicable implementation plan; and

(iii) with respect to ozone and carbon mon-
pxide nonattainment areas, contribute to
annual emissions reductions consistent with
sections 7511a(b)(ly and 7512a(a)(7) of this
title; and
(B)the transportation projects--

(i) come from a conforming transportation
plan and program as defined in subgaragraph
(A) or for 12 months after November 15, 1990,
from a transportation program found to con-
form within 3 years prior to 'November 15,
1990; and

(ii) in carbon monoxide nonattainment
areas, eliminate or reduce the severity and
number of violations of the carbon monoxide
standards in the area substantially affected
by the project'.

With regard to subparagraph (B)(ii), such de-
termination may be made as part of either the
conformity determination for the transpor-
tation program or for the individual project
taken as a whole during the environmental re-
view phase of project. development.
(4) CRPPEEtIA AND PROCEDURES FOR DETERMINING

CONFORMTTX.—
(A) Its cExEitnt,.—The Administrator shall

groinulgate, and periodically update, criteria
and procedures for determining conformity
(except in the case of transportation plans,
programs, and projects) of, and for keeping the
Administrator informed about, the activities
referred to in paragraph (i).

(B) 'TRANSPORTATION PLANS, PROGA,AMS, AND
PROJECTS.-ThE Ad]ri1ri18tT'&tOP, W1Lh L110 COri-

~$ee References in Textnote below.

currence of the Secretary of. TraT~sportation,
shall promulgate, and periodically update, ari-
teria and procedures for demonstrating and ~,s-
suring conformity in the ce,se of transpor-
tation pl$ns, programs, and projects.

(C) CIVII, ACTION TO COMPEL.PROMUL(3ATTOFV.—
A civil action may be brought against the Ad-
ministrator and the Secretary of Transpor-
tatian under section 7604 of this title to com-
pel promulgation of such criteria and proce-
dures and the Federal district court shall have
jurisdiction to order such promulgation.

(D) The procedures and criteria shall, at a
minimum—

(i) address the consultation procedures to
be undertaken by metropolitan planning or-
ga,nizations and the Secretary of Transpor-
tation with Stats and local air quality agen-
cies and State ~ departments of transpor-
tation before such organizations and the
Secretary make conformity determinations;

(ii) address the appropriate frequency for
making conformity determinations, but the
frequenep for making conformity determina-
tibns on updated transportation plans and
programs shall be every 4 years, except in a
case in which—

(I) the metropolitan planning organiza-
tion elects to update a transportation glan
or program more frequently; or

(II) the metropolitan planning organiza-
tion is required to determine conformity
in accordance with paragraph (2)(E); and

(iii) address how conformity determina-
tiona will be made with respect to mainte-
nanCe plans.
(E) INaLU8I0N OF CTtITERIA AND PROCEDURES

ix siP —Not later than 2 years after August 10,
2005, the procedures under subparagraHh (A)
shall include a requirement that each State
include in 'the State implementation plan cri-
teria and procedures for consultation required
by subparagraph (D)(i), and enforcement and
enforceability (pursuanE to sections 93:125(c)
and 93.122(a)(4)(ii) of title 40, Code of Federal
Regulations) in accordance with the Adminis-
trator'e criteria and procedures for conaultar
tion, enforcement and enforceability.

(F) Compliance with the rules of the Adm~n-
istrator for determining the conformity of
transportation plans, programs, and projects
funded or approved under title 23 or chapter 53
of title 49 to State or Federal implementation
plans shall not be required for traFfYc signal
synchronization projects prior to the funding,
approval or implementation of such projects,
The supporting' regional emissions analysis for
any conformity determination made with re-
spect to a transportation plan, program, or
project shall consider the effect on emissions
of any such project funded, approved, or imple-
mented prior to the confprmity determina-
tion.
(5) APPLICASII,ITY,-This subsection shall

apply ottly with respect to-
(A} a nonattainment area and each pollutant

for which the area is designated as a non-
attainment esea; and

(B.) an area that was designated as a non-
attainment area but that was' later redesig-

~ . ~~
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Hated by the Administrator as an attainment
axea and that is required to develop a mainte-
nance plan under section 7505a of this title
with respect to the specifYc pollutant for
which the area was designated nonattainment.
(6) Notwithstanding paragraph 5,2 this sub-

section shall not apply with respect to an area
designated nonattainment under section
7407(d)(1) of this title until 1 year after that area
is t~rst designated nonattainment for a specific
national ambient air quality standard. This
paragraph only applies with respect to the na-
tional ambient air quality standard for which an
area is newly designated nonattainment and
does not affect the area's requirements with re-
spect to ail other national ambient air quality
standards for which the- area is designated non-
attainmant or has been redesignated from non-
attainment to attainment with a maintenance
plan pursuant to section 7505a 1 of this title (in-
cluding any pre-existing national ambient air
quality standard for a pollutant for which a new
or revised standard has been issued).

(7) CONFORMITY HORIZON FOR TRANSPORTATION
PLANS,—

(A) IN GENERAL.—E&Ch COnfOrmity deter-
mination required under this section for a
transportation plan under section 134(x) of
title , 23 or section 5303(1) of title 49 shall re-
quire ademonstration of conformity for the
period ending on either the final year of the
transportation plan, or at bhe @lection of the
metropolitan planning organisation, after con-
suitation with the air pollution control agen-
cy and solicitation of public comments and
consideration of such comments, the longest
of the following periofls:

(1) The first 10-+ear period of any such
transportation plan.

(ii) The latest. year in the implementation
plan applicable to the area that contains a
motor vehicle emission budget.

(iii) The year; after the completion date of
a regionally signifYcant project if the project
is included in the transportation improve-
ment program or the project requires ag-
proval before the subsequent conformity de-
termination.
($)' REGIONAL EMI88IaN6 ANALYSIS.—~'he COn-

formity. determination shall be accompanied
by a regional emissions analysis for tha last
year of the transportation plan and for any
year shown to exceed emission budgets by a
prior analysis, if such year extends beyond the
applicable period as determined under sub-
paragraph(A).

(C) ExcEr~riox.—In any case in which an area
has a revision to an. implementation plan .
under section 7b05a(b) of this title and the Ad-
ministrator has found the motor vehicles
emissions budgets from that revision to be
adequate in accordance with section
93.118(e)(4) of title 40, Code of Federal Regula-
tions (as in effect on October 1, 2004), or has
approved the revision, the demonstration of
conformity at the election of the metropolitan
planning organization, after consultation with
the air pollution control agency and aolicita-

2So. in original. Probably should be ~"Haragraph (5),"

tion of public comments and consideration of
such comments, shall be required to extend
only through the last year of the implementa-
tion plan required under section 750ba(b) of
this title.

(A) EFFECT OF ELECTION.—Any eleCtiOri by &
metropolitan planning organization under this
paragraph shall continue in effect until the
metropolitan planning' organization elects
otherwise.

(E) AIR POLLU'T'ION CONTROL At3ENCX DE-
FTNED.—In this paragraph, the term "air pollu-
tion control agency" means an air pollution
control agency (as defined in section 7602(b) of
this title) that is responsible for developing
plans or controlling air pollution within the
area covered by a transportation plan.
($) SUB3TITUTTON OF TRANSPORTATION CONTROL

MEnsux~s,—
(A) IN GENERAL.-TT&119p0I't&t10ri control

measures that are specified- in an implementa-
tion plan may be replaced or added to the im-
plementation plan with alternate or addi-
tional transportation control measures—

(i) if the substitute measures achieve
equivalent or greater emissions reductions
than the control measure to be replaced, as
demonstrated with an emissions impact
axialyais that is consistent with the current
methodology used for evaluating the re-
placed control measure in .the implementa-
tlon plan;

(ii) if the substitute control measures are
implemented—

(I) in accordance with a schedule that is
consistent with the schedule provided for
control measures in the implementation
plan; or

(II) if the implementation flan date for
implementation of the control measure to
be replaced has passed, as soon as prac-
ticable after the implementation plan date
but not later .than the date on which emis-
slon reductions are necessary to achieve
the purpose of the implementation plan;

(111) if the substitute and additional con-
trol measures are accompanied with evi-
dence of adequate personnel and flznding and
authority under State or local law to imple-
ment, monitor, axid enforce the control
measures;

(iv) if the substitute and additional con-
trol measures were developed through a coi-
laborative process that included—

(I) participation by representatives of all
affected jurisdictions (including local air
pollixtian control agencies, the State air
pollution control agency, and State and
local transportation agencies);

(II) consultation with the Administrator;
and

(III) reasonable public notice and oppor-
tunity far comment; and
(v) if the metropolitan planning organiza-

tion, State air pollution control agency, and
the Administrator concur with the equiva-
lency of the substitute or additional- control
measures.
(B) ADOPTIOx.—(i) Concurrence by the mew

ropolitan planning organization, State air poi-
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lution control agency and the Administrator
as requ%rad by subparagraph (A)(v) shall con-
stituts adoption of the substitute or addi-
tional control measures so long as the require-
ments of subparagraphs (A)(i), (Aj(ii), (A)(iii)
and (A)(iv) are met.

(ii) Once adopted, the substitute or addi-
tional control measures become, by operatioxi
of law, part of tha State implementation plan
and become federally enforceable,

(iii) Within 80 days of ita concurrence ixnder
subparagraph (A)(v), the State air pollution
control agency shall submit the substitute or
additional control measure to the Adminis-
trator for incorporation in the codification of
the applicable implementation plan.
Nothwithstandings any other provision of this
chapter, no additional State process shall be
necessary to support such revision to the ap-
plicable plan.

(C) NO REQUIREMENT FOR EXPRE88 PERMIS-
sION.-The substitutioxi or addition of a trans-
portation control measure in accordance with
this paragraph and the funding or approval of
such a control measure shall not be contingent
on the existence of any provision in the appli-
cable implemexitation plan that expressly per-
mits such a substitution or addition.

(D) NO 1ZEQUIREMENT FOIL NEW CONFORMITY
pETERMINnTIOx. The substitution or addition
of a transportation control measuxe in aceord-
ance with this paragraph shall not require-

(i) anew conformity determination for the
transportation plan; or

(ii) a revision of the implementation plan.
(E) CONTINUATION OF CONTROL MEAS'(7RE BEING

REPLACED.-A control measure that is being
replaced by' a sizbatitute eonLrol measure
under this paragraph shall remain in effect
until the substitute control measure is adopt-
ed by the State pursuant to subparagraph (B).

(F') EFFECT OF ADOPTION.-AdOptlOn Of & SUb-
stitute control measure shall constitute re-
scission of the previously applicable control
measure.
(9) LAPSE 0~ CONFORMT'PY.-If & COI1fOTTYllty d8-

termination required under this subsection for a
transportation plan-under section 184(i) of title
23 or section 5303(1) of title 49 or a transpor-
tation improvement program under section
134(j) of such title 23 or under section 5303(j) of
such title 49 is not made by the applicable dead-
line and .such failure is not corrected by addi-
tional measures to either reduce motor vehicle
emissions sufficient to demonstrate compliance
with the requirements of this subsection within
12 months after such deadline or other measures
suffYcient to correct such failures, the transpor-
tation plan shall lapse.

(10) LAPaE~ In this subsection, the term
"lapse" means that the conformity determina-
tion for a transportation plan or transportation
improvement program has expired, and thus
there is no currently conforming transportation
plan or transportation improvement program.
(d) Priority of achieving and maintaining na•

tional primary ambient air quality standards
Each department, agency, or instrumentality

of the Federal Government having authority to

aSo in original. Probably should be "NotWithaGanding".

~~

Conduct or support any program with air-quality
related transportation consequences shall give
priority in the exercise of such authority, Con-
sistent with statutory requirements for alioca-
tion among States or other jurisdictions, to the
implementation of those portions of glans pre-
pared under thfs section to achieve and main-
tain the' national primary ambient air-quality
standard. This paragraph extends to; but is not
limited to, authority exercised under chapter 53
of title 49, title 23, and the Housing and Urban
Ilevelopment Act.
(July 14, 1955, ch. 3fi0, title I, § 176, as added Pub.
L. 95-95, title I, § 129(b), Aug. 7, 1977, 91 Stat. 749;
amended Pub. L, 95-190, § 14(a)(69), Nov. 16, 1977,
91 Stat. 1408; Pub. L. 10I-549, title I, §§ 101(f},
110(4), Nov. 15, 1990, 104 Stat. 2409, 247Q; Pub. L.
104=59, title III, §~05(b), Nov. 28, 1995, 109 Stat.
580; 1'ub. L. 104-260, § 1, OCt. 9, 1996, 110 Stat, 3175;
Pub. L. 106-377, §1(a)(1) [title Ill], Oct. 27, 2000,
114 Stat. 1441, 1441A-44; Pub. L. 109-59,.title VT,
§6011(a~(f)', Aug'. 10, 2005, 119 Stat. 1878-1881.)

REFERENCES IN TEXT

Paragraph (4) of subaec. (c), referred to in subsec.
(c)(3), waa amended by Pub. L. 109-59, title VI,.§6011(f~,
Aug. 10, 2005, 119 Stat. 1861, tro redesignate subpar. (C)
as (E), strike it out, and add new aubpars. (C) and (E).
See 2005 Amendment notes below.

Section 9505a of this title, referred to in subsec. (c)(6),
was !n the original "section 175(A)" and was tranalatad
as reading "section 175A", meaning section 175A of act
July 19, 1955, which to classified to section 7505a of this
title, to reflect the probable intent of Oongreae.
.The Housing and Urban Development Act, referred to

in auhsec. (d), maY be the name for a aeries of acts shar-
ing the same name but enacted in different years by
Pub. L. 89-117, Aug. 10, 1965, 79 $tat. 451; Pub. L. 90-948,
.Aug. 1, 1966, 82 Stat. 476; Pub. L. 91-152, DeC. 24, 1969, 83
Stet. 379; and Pub. L. 91-668, Dec. 31, 1970, 84 8tat, 1770,
respectively. For complete classiFicatlon of these Acta
to the Oode, see Short Title notes set out under section
1701 of Title 12, Banks and Banking, and Tables.

• ~ CODTFICATSON

In aubsecs. (c)(2) and (d), "chapter 6S of title 99" sub-
stituted for "the Urban Mass Transportation Act [9B
App. U.S.C. 1601 et seq.]" and in subsea (0)(4)(F) aub-
atituted for "Federal Transit Act" on authority of Pub.
L. 10272, §8(b), July 5, 1894, 108 Stat. 1578 (the rirat
section of whioh enaoted subtitles II, III, and V to X oT
Title 49, Transportation), and of Pub. L. 102-240, title
III, §3003(b), Dec. 18, 1991, 105 Scat. 2088, which provided
that references in laws to the Urban Mass TranSpor-
tatlon Act of 19&1 be deemed to be references to the
Federal Transit Act.

AMENDMENTS

2005--Subsec. (c)(2)(E). Pub. L, 109-69, §6011(a), added
subpar. (E).

Subaec. (c)(fl). Pub. L. 109-59, §8011(~(1~(3), inserted
gar, (4) and subpar. (A) headings, in first sentence sub-
stituted "The Administrator shall promulgate, and pe-
riodlcally update," for "No later than one year after
November 15, 1990, the Administrator shall promul-
gate", designated second sentence as subpar. (B), in-
aerted heading, substituted "The Administrator, with
the oonaurrence of the Secretary of Transportation,
shall promulgate, and periodically 'update," for "No
later than one year after November 16, 1990, the Admin-
istrator, with the concurrence of the Secretary of
Transportation, shall promulgate", designated third
sentence as subpar. (C), inserted heading, substituted
"A civil action" Lor "A suit", and redesignated former
subpars. (B) to (D.) as (D) to (F), respectively.

Subsea. (0)(4)(B)(11). Pub. L. 109-59, §6011(b), amended
ol. (11) generally. Prior to amendment, cl. (ii) read as
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constitute final agency action within the mean-
ing of section 7607(b) of this title.
(July 14, 1955, ch. 360, title I, § 176A, as added
Pub. L. 101-549, title T, § 102(fl(1), Nov. 15, 1990,
104 Stat. 2419.)

. ~ REFERENCES IN TEXT

The Federal Advisory Committee Act, referred to in
subsea. (b)(2), is Pub. L. 92-465, Oct. 6, 1972, 86 Stat. 770,
as amended, which is set out in the Appendix to Title
5, Governmexit Organization and Employees.

4 7507. New motor vehicle emission standards in
nonattainment areas

Notwithstanding section 7543(a) of this title,
anY State which has plan provisionx approved
under this part may adopt and enforce for any
model ~ year standards relating to control of
emissions from new motor vehicles or new
motor vehicle engines and take such other ac-
tions as are referred to in section 7543(a) of this
title respecting such vehicles if-

(1) such standards are identical to the Cali-
fornia standards for which a waiver has been
granted for such model yeax, and

(2) California and such State adopt such
standards at least two years before commence-
ment of such model year (as determined by
regulations of the Administrator).

Nothing in this section or in subchapter II of
this chapter shall be construed as authorizing
any such State to prohibit or limit, directly or
indirectly, the manufacture or sale ai' a new
motor vehicle or motor vehicle engine that is
certiflad in California as meeting California
standards, or to take any action of any kind to
create, or have the effect of Creating, a motor
vehicle or motor vehicle engine different than a
motor vehicle or engine certified in. California
under California standards (a "third vehicle") or
otherwise create such a "third vehicle".
(July 14, 1955, ch. 360, title I, §177, as added Pub.
L. 95-95, title I, §129(b), Aug. 7, 1977, 91 Stat. 750;
amended Pixb. L. 101-549, title II, § 232, Nov. 15,
1990, 104 Stat. 2529.) „

AMDNDMENTS

1890-Pub. L. 101-543 added sentence at end prohibit-
ing Staten 4om limiting or prohibiting Bale or manu-
facture of new vehicles or engines certiried in Califor-
nia as having met California standards and tY~om taking
any actions where effect of those actlone would be to
create a "thlyd vehicle".

$ 7608. Guidange documents

The Administrator shall issue guidance docu-
ments under section 7408 of this title for pur-
poses of assisting States in implementing re-
quirements of this part respecting the lowest
achievable emission rate. Such a document shall
be published not later than nine months after
August 7, 1977, and shall be revised aC least
every two years thereafter.
(Jixiy 14, 1955, ch. 360, title I, § 178, as added Pub.
L. 95-95, title I, §129(b), Aug. 7, 1977, 91 Stat. 750.)

§ 7509. $auctions and consequences of Pailure to
attain

(a) State failure
FOr any implementation plan or plan revision

required under this part (or required in response

to a fYnding of substantlal inadequacy as de-
scribed in section 74I~(k)(5) of this title), if the
Administrator-

tl) fYnda that a State has failed, for an area
designated nonattainment under section
7407(d) of this title, to submit a plan, or to
submit 1 or more of the elements (as deter-
mined by the Administrator) required by the
provisions of this chapter applicable to such
an area, or has failed to make a submission for
such an axes that satisfies the mixiimum cri-
taria established in relation to any sixth ele-
ment under section 741Q(k) of this title,

(2) disapproves a submission under section
7410(k) of this title,, for an area designated
nonattainment under section 7407 of this title,
based on the submission's failure to meet one
or more of the elements xequired by the provi-
sions of this chapter applicable to such an
area,

(3)(A) determines that a State has failed to
make any submission as may be required
under this chapter, other than one described
under paragraph (1) or (2), including an ade-
quate maintenance plan,. or has failed to make
any submission, as may be required under this
chapter, other than one described under para-
graph (1) or (2), that satisfies the minimum
criteria established in relation to such submis-
sion under section 7410(k)(1)(A) of this title, or

(B) disapproves in whole or in part a submis-
sion described under subparagraph (A), or

(4) fYnds that any requirement of an ap-
proved plan (or approved part of a .plan) is not
being implemented,

unless such defYciency has bean corrected within
18 months after the finding', disapproval, or de-
termination referred to in paragraphs (1)', (2), (3),
and (4), one of the sanctions referred to in sub-
section (b) of this section shall apply, as se-
lected bq the Admixilstrator, until the Adminis-
trator determines that the State has come into
compliance, except that if the Administrator
finds a lack of good faith, sanctions under both
paragraph (1) and paragraph (2) of subsection (b)
of this section shall apply until the Admirils-
trator determines that the State liar come into
compliance. Tf the Administrator has selected
one of such sanctions and the defYciency has not
been corrected within 6 months thereafter, sanc-
tions under both paragraph (1) and paragraph (2)
of subsection (b) of this section shall apply until
the Administrator determines that the State
has come into compliance. In addition to anY
other sanction applicable as.provided in this sec-
bion, the Administrator may withhold all or
past of .the grants for support of air pollution
planning and control programs that the Admin-
istrator may award under section 7405 of this
title.
(b) Sanctions

The sanctions available to the Administrator
as provided in subsection (a) of this section are
as follows:

(1) Highway eanetions
(A) The Administrator may imgose a prohi-

bition, applicable to a nonattainment area, on.
the approval by the Secretarq of Tranapor-
tation of any projects or the awarding by the

ADD-22
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Secretary of any grants, under title 23 other
than projects or grants for safety where the
Secretary determines, based on accident or
other appropriate data submitted by the
State, that the principal purpose of the
project is an improvement in safety to resolve
a demonstrated safety problem and.likely will
result in a significant reduction in, or avoid-
ance of, accidents, Such prohibition shall be-
come effective upon the selection by the Ad-
ministrator of this sanction.

(B) In addition to safety, projects or grants
that may be approved by the Secretary, not-
withstanding the prohibition in subparagrapb
(A), are the following—

(i) capital programs for public transit;
(11) construction or restriction of certain

roads or lanes solely for the use of passenger
buses ox high occupancy vehicles;

(iii) planning for requirements foi employ-
ers to reduce employee work-trip-related ve-
hicle emissions;

(iv) highway ramp .metering, traffYc sig-
nalization, and related grograms that . im-
prove traffYc flow and achieve a net emission
reduction;

(v) fringe and transportation corridor
parking facilities serving mult~Ale occu-
pancy vehicle programs or transit oper-
ations;

(vl) programs to limit or restrict vehicle
use in downtown areas or other areas of
emission concentration particularly during
periods of peak use, through road use
charges; tolls, parking surcharges, or other
pricing mechanisms, vehicle restricted zones
~or periods, or vehicle registration programs;

(vii) programs for breakdown and accident
scene management, nonrecurring conges-
tion, and vehicle information systems, to re-
duce congestion and emissions; and

(viii) such other transportation-related
programs as the Administrator, in consuita-
tion with the Secretary of Transportation,
finds would improve air quality and would
not encourage single occupancy vehicle Ca-
pacity.

In considering such measures, the State
should seek to ensure adequate access to
downtown, other commercial, and residential
areas, and avoid increasing or relocating emis-
sions and congestion rather than reducing
them.
(2) Offsets

Tn applying the emissions offset require-
ments, of section 7503 of this title to new or
modified 'sources or emissions units for which
a permit is required under this part, the ratio
of emission reduotions to increased emissions
shall be at least 2 to 1.

(c) Notice of Pailure to attain
(1) As expeditiously as practicable after the

applicable attainment date for any nonattain-
ment area, but. not later than 6 months after
such date, the Administrator shall determine,
based on the area's air quality as of the attain-
ment date, whether the area attained the stand-
ard by that date.

(2) Upoxi making the determination under
paragraph (1), the Administrator shall publish a

notice in the Fedarai Register containing such
determination and identifying each area that
the Administrator has determined to have failed
to attain, The Administrator may revise or sup-
plement such determination at any time based
on more complete informatioxi or analysis con-
cerning the area's air quality as of the attain-
ment date.
(d) Consequences for failure to attain
(lj Within 1 year after the Administrator pub-

lishes the notice under subsection (c)(2) of this
section (relating to notice of failure to attain),
each State containing a nonattainment area
shall submit a revision to the applicable imple-
mentation pYan meeting the requirements ' of
paxagraph (2) of this subsection.

(2) The revision required under paragraph (1)
shall meet the requirements of section 7410 of
this title and section 7502 of this title. In addi-
tion; ttie. revision. shall inciade such additional
ineaaures as the Administrator may reasonably
prescribe, including X11 measures that can be
feasibly implemented in the area in light of
technological achievability, coats, and any
nonair quality and other air quality-related
health and environmental impacts:

(3) The attainment date applicable to the revi-
sion required under paragraph (1) shall be the
same as provided in the provisions of section
7502(a)(Z) of this title, except that 'in applying
such provisions the phrase "from the date of the
notice under section 7509(c)(2) of this title" shall
be substituted for the phrase "tY~om the date
such area was designated nonattaisunent under
section 7407(d) of this title" and for the phrase
"from the date of designation as nona,ttain-
ment".
(July 14, 1955, eh. 360, title I, §179, as added Pub.
L. 101-549, title I, § 102(g), Nov. 15, 1990, 104 Stat.
2420.)

4 7608a. International border areas

(a) Implementation plans and revisions
Notwithstanding any other provision of law,

an implementation plan or plan revision re-
quired under this chapter shall be approved by
the Administrator if—

(1) such plan or revision meets all the re-
quirements applicable to .it under they chapter
.other than a requirement that such plan or re-
vision demonstrate attainment and mainte-
nance of the relevant national ambient air
quality standards by the attainment date
sPecifYed under the applicable provision of this
chapter, or in a regulation promulgated under
such provision, and

(2) the submitting State establishes to the
satisfaction of the Administrator that the im-
plementation plan of such State would be ade-
quate to attain and maintain the relevant na-
tional ambient air quality standards by the at-
tainment date specified under the applicable
provision of this chapter, or in a regulation
promulgated under such provision, but. for
emissions emanating from outside of the
United States.

+So to orlglnal. Probably should be •'LDia".

~~~ ~
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(fl Reclass9fied areas
Each State containing a carbon monoxide non-

attainment area reclassified under section
7512(b)(2) of this title shall meet the require-
meuts 'of subsection (b) of this aeotion, as may
be applicable to the area as reclassified, accord-
ing to the schedules prescribed in connection
with such requirements, except tYiat Che Admin-
istrator may ,adjust anq applicable deadlines
(other than the attainment date) where such
deadlines are shown to be infeasible,
(g? Failure of Serious Area. to attain standard
If the Administrator determines under section

7512(b}(2) of this title that the national primary.
ambient air quality standard for carbon mon-
oxide has not been attained in a Serious Araa by
the applicable attainment date, the State shall
submit a plan revision for the area within 9
months after the date of such determination.
The plan revision shall provide that a program
of incentives and requirements as described in
section 7511a(g)(4):of this title shall be applica-
ble in the area, and such program, in combina-
tion with other elements of the revised plan,
shall be adequate to reduce the total tonnage of
emissions of carbon monoxide in the area by at
least 5 percent per year in each year after ap-
proval of the plan revision and before attain-
ment of the national primary ambient air qual-
ity standard for carbon monoxide.
(July 14, 1955, ch. 360, title I, § 187, as added Pub.
L. 101-549, title T, §104, Nov. 15, 1990, 104 Stat.
2454.) .

N103LATORTUM ON CERTAIN EMISSIONS TESTING
R~Qvrct~M~Nrs

For grovisiona px!oh:biting Adminiatrator of Environ-
mental Protection Agency 4om requiring adoption- ar
implementation by State of teat-only LM240 enhanced
vehicle inspection and maintenance program as means
of compliance with this section, with further provisions
relating to plan disapproval and emissions reduction
credita,.see section 348 of Pub. L. 104-59, set out as a
note, under section 7511a of this title:

SUBPART ~3—ADDP!`IONAL PROVISIONS ~'OTt
PARTICULATE MATTER NONAT'I`AINMENT AREAS

§ 7613. Classifications and attainment dates

(a) Initial classifications
Every area .designated nonattainment for

PM-10 pursuant to section' ?407(d) of this title
shall be classified at the time of such designa-
~ion, by operation of law, ae a moderate PM-10
nonattainment area (also referred to in this sub-
part ae a "Moderate Area") at the time of such
designation. At the time of publication of the
notice under section 7.407(d)(4) of this title (re-
lating to area designations) for each PM-10 non-
attainment area, the Administrator' shall pub-
lish anotice announcing the ciassifYcation of
such area. The provisions of section 7502(a)(1)(B)
of this title (relating to lack of notice-and-com-
ment and judicial ,review) shall apply with re-
speCt to such classifYcation.
(b) Reclassification as Serious

(1) Tieclaseification before attainment date.

The Administrator may reclassify as a Seri-
ous PM-10 nonattainment area (identified in

~ ~ ~

this subpart also as a "Serious Area") any
area that the Administrator determines can-
not practicably attain the natipnal ambient
air quality standard for PM-10 by the attain-
ment.date (as prescribed in subsection (c) of
this section) for Moderate Axeas. The Admin-
istrator shall reclassify appropriate. areas as
Serious by the following dates:

(A) For areas designated nonattainment
for PM-10 under seotion 74Q7(d)(4) of this
title, the Administrator shall propose to re-
classify appropriate areas by June 30> 1991,.
and take fYnal action by December 31, 1991.

(B) For areas subsequently designated non-
attainsnent, the Administrator shall reclas-
sify appropriate areas within 18 months after
the required date for th@ State's submission
of a SIP for the Moderate Area.

(2) Reclassification upon failure to attain

Within 6 months following the appllcabie at-
tainment date for a PM-10 nonattainment
area, the Administrator shall determine
whether the area attained the standard by
that date. If the Administrator finds that any
Moderate Area is not in attainment after the
appiiaable attainment dates

(A) the area shall be reclassified by oper-
ation of law as a Serious Area; and

(B) the Administrator shall publish a no-
tice in the Federal Register no later than 6
months following the attainment data, iden-
tifying the area as having failed to attain
and identifying the reclassifYcation de-
scribed under subparagraph (A).

(c? Attainment. dates
Except as provided under subsection (d} of this

section, the atta.lnment dates for PM-10 non-
attainment areas shall be as follows:

(1) Moderate Areas
For a ,Moderate Area, the attainment 'date

shall be as expeditiously as practicable but no
later than the end of the sixth calendar year
after the area's designation as nonattainment,
except that, for areas designated nonattain-.
ment for.PM-10 under section 7407(d)(4) of this
title, the attainment date shall not extend be-
yond December 31, 1994.
(2) Serious Areas

Fora Serious Area, the attainment date
shall be as expeditiously as practicable but tto
later than the end of the tenth calendar year
beginning after the. area's designation as non-
att~,inrrient, except that, for areas designated
nonattainment for PM-10 under section
7407(d)(4) of this title, the date shall not ex-
ten@ beyond December 31, 20U1,

(d) Extension oY attainment date for Moderate
Areas

Upou application by any State, the Adminis-
trator may extend for 1 additional year (herein-
after referred to as. the "Extension Year") the
date specified in paragraphs (c)(1) if—

(1) the State has complied with all require-
menta and commitments pertaining to the
area in the applicable implementation plan;
and

~3o in original. Probably should be "suLseotion".
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(2) no more than one exceedance of the 24-
hour national ambient air, quality standard
level for .PM-10 has occurred in the area in .the
year preceding the Extension Year, and the
annual mean ~conoentration of PM-10 in the
area for such year is less than or equal to the
standard level:

No more than 2 one-year extensions may be is-
sued under the subsection for a single nonattain-
ment area.

(e) Extension of attainment date. for Serious
Areas

Upon application by any State, the Adminis-
trator may extend the attainment date fora Se-
rious Area beyond the date specified under sub-
section (c) of this section, if attainment by the
date established under subsection (o) of this sec-
tion would be impracticable, the State has com-
plied with all requirements and commitments
pertaining to that area in the implementation
platt, and the State demonstrates to the satis-
faction of the Administrator that the plan for
that area includes the most stringent measures
that are included in trie Implementation plan of
any State or are. achieved in practice in any
State, and can feasibly ba implemented in the
area. At the tima of such application, the State
must submit a revision to the implementation
plan that includes a demonstration . of attain-
ment by the most expeditious alternative date
practicable; In determining whether to grant an
extension, and the apgrogriate length of time
for any such. extension, the Administrator may
consider the nature and extent of nonattain-
ment, the types and numbers of sources or other
emitting activities in the area (including the in-
fluence of uncontrollable natural sources. and
transboundary emissions from foreign coun-
tries), the population exposed to concentrations
in excess of the standard, the presence and con-
centration of potentially toxic substances in the
mix of particulate emissions in the area, and the
technological and economic feasibility. of var-
ious control measures. The Administrator may
not approve an extension until the State aub-
mits an attainment demonstration for the area.
The Admixiistrator may, grant at most one such'
extension for an area, of no more than 5 years.

(f7 Waivers for certain areas

The Administrator may, on a case-by-case
basis, waive any requirement'applicable.to any
Serious Area under this subpart where the Ad-
ministrator determines that anthropogenic
sources 4f PM-10 do not contribute significantly
to the violation of the PM-10 standard in the
area. The Administrator may also waive 'a ape-
cific date for attainment of the standard where
the Administrator determines that non-
anthropo~enic'sources of PM-10 contribute sig-
nificantly to the violation of the PM-10 stand-
ard in the area.

(July 14, 1955, ch. 360, title I, §188, as added Pub.
L. 101-549, title I, § 105(a), Nov. 15, 1990, 104 Stat.
2458.)

~ ~ •

$ 7513a. Plan provisions and schedules for plan
submissions

(a) Moderate Areas
(1) Plan provisions

Each State in whlch all or ,part of a Mod-
erate Area is located shall submit, according
to the applicable schedule under paragraph (2},
an implementation plan that includes each of
the following:

(A) For the purpose of meeting the re-
quirements of section 7502(c)(5) of Chis title,
a permit program providing that permits
meeting the requirements of section 7503 of
this title are required for the construction
and operation of new and modified major
stationary sources of PM-10,

(B) Either (i) a demonstration (including
air quality modeling) that the plan will pro-
vide for attainment by the applicable attain-
ment data; or (ii) a demonstration that at-
tainment by such date is impracticable.

(C) Provisions to assure that reasonably
available control measures for the control of
PM-10 shall be implemented no later than
December 10, 1993, or 4 years after designa-
tion in the case of an area classified as mod-
erate after November 15, 1990, .

(2) Schedule for plan submissions
A State shall submit the plan required under

subparagraph (1) no later than the following;
(A) Within 1 gear of November 15, 1990, for

areas designated nonattainment under sec-
tion 7407(d)(4) of this title, except that the
provision required under subparagraph (i)(A)
shall be submitted no later than June 30,
1992.

(B) 18 months after the designation as non-
attainment, for those areas designated rion-
attainxnenti after the designations prescribed
under section 7407(d)(4) of this title.

(b) Serious Areas
(1) Plan provisions,
In addition to the provisions submitted to

meet the requirements of paragraph 3 (a)(1) (re-
lating to Moderate Areas), each State in which
all or part of a Serious Area is located shall
submit an implementation plan for such area
that includes each of the following:

(A) A demonstration (including air quality
modeling

(1) that the plan provides for attainment
of the PM-10 national ambient air quality
standard by the applicable attainment
date., or

(ii) for any area for which the State is
seeking, pursuant to section 7513te) of this
title, an extension of the attainment date
beyond the date set forth in section 7513(c)
of this title, that attainment by that date
would be impracticable, and that the plan
provides for attainment by the most expe-
ditious alternative data practicable.
(B) Provisions to assure that the best

available control measures for the control of
PM-10 shall be implemented no later than 4
years after the.date the area is classified (or
reclassified) as a Serious Area..

+So in original. Probably should be "snbsectton".
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SEC. 2. Designation of Facilities. (a) The Administrator
pf the Environmental Protection Agency (hereinafter
referred•to as "tha Administrator") shall be responsible
for the attainment of the purposes and objectives of
this Order:

(b) In carrylxig out his reaponsipilitiea uxider this
Order, the Administrator shall, in conformity with all
app11C2b18 recluirementa of IaW, de8lgnate faCilltl8s
which have given rise to a conviction for an offense
under section 113(c)(1) of tha Air Act [42 .U.S.C.
7413(c)(i)] or section 308(c) of the Water Act [33 U,S.C.
1319(c)]. The Administrator shall, fl~om time to time,
publish and oirculate to all Federal agencies lists of
those faoillties, together with the names and addresses
of the persona who have been convicted of such of-
fenses. Whenever the Administrator determines. that
the condition whioh gave rise to a conviction has been
corrected, he shall promptly ramous the facility and
the name and address of the Berson concerned from the
-list.

SEC. 3. Contracts, Grants, or Loans. (a) Except as pro-
vldad in section 8 of this Order, no Federal agenoy shall
enter into any contract for the procurement of goods,
materials, or services which is to be performed in whole
or in part in a facility Ghen designated by the Adminis-
trator pursuant to saction 2,

(b) Except as provided !n section 8 of this Order, no
Federal agency authorized to extend Federal assistance
by way of grant, loan, or contract shall extend such as-
sistance in any casa in which it !e to be used to support.
any activity or program involving the use of a facility
then designated by the Administrator pursuant to aec-
tion 2.

BEC. 4. Procurement, grant, and Loan Regulations. The .
Federal procurement Regulations, the Axmad Services
Procurement Regulations, and to the extent necessary,
any supplemental or comparable regulations issued by
any agenc3~ of the Executive Brattch snail, following
oonaultation with the Administrator, be amended to re-
quire, as a condition of entering into, renewing, or ex-
tend9ng any contract for the procurement of goods, ma-
terials,.or services or extending any assistance by way
of grant, loan,_ or contract, inclusion of a provieion re-
quiring complianoe with the Air Act, the Water Act,
and atanilarda issued pursuant thereto in the facilities
in which the contract is to be performed, or which ara
involged !n the activity or grogram to receive assist-
ance.

Sic. 5. Rules and Regulations. The Administrator shall
issue auoh rules, regulations, standards, and guidelines
as he maY deem. necessary or appropriate to carry out
the purposes of this Order.

SEC. 6. Cooperation and Assistance. The Sead of each
Federal. agency shall take such steps as may be neo-
easary to insure that all ofricers and employees of this
agency whose duties entail compliance or comparable
fanctions with respeot to contracts, grants, and loans
are familiar with the provisions of this Order. In addi-
tion to any other approAriate action, such officers and
employees shall report promptly any condition in a fa-
cility which maq involve nonoomplianoe with the Air
Act or .the Water Act or any rules, regulations, stand-
ards, or guldeIinea issued pursuanC Go this Order to the
head oP the agency, who shall transmit such reports to
the Administrator.

SEC. 7. Enforcement. The Adminl8trator may reo-
ommend to the Department of Justice or ether appro-
priate agency that legal proceedings be brought or
other appropriate action be Caken whenever he becomes
aware of a breaoh of any provision requirad, under the
amendments issued pursuant to section 4 of this Order,
to be included in a contract or other agreement.

SEC. 8. Exemptions—Reports to Congress. (a) Upon a de-
termination that the paramount interest of the United
States so requires—

(1) The head of a Federal agency maY exempt any
contract, grant, or loan, and, following consultation
with the Administrator, any class of contracts, grants
or loans mom the provisions of this Order. In any such
case, the head of the Federal agency granting such ex-

~ .

emptlon ahaii (A) promptly notify the AdminSstrator of
suoh exemption and the justiTlcation therefor; (B) re-
view the necessity for each auch exemption annually;
and (C) report to the Administrator annua119 all such
exemBtiona in.effect. Exemptions granted pursuant to
this section shall be for a period not to exceed one year.
Additional exemptions may be granted for Derioda not
to exceed one year upon the making of a new deter-
mination by the head of the Federal agency concerned.

(2) The Adminlstrator may, by rule or regulation, ex-
empt any or all Federal agexicies from any or all oP the
provisions of this Order with'reapect to any class or
classes of contraote, grants, or loans, which (A) involve
leas than specified dollar amounts, or (B) have.a mini-
mal potential impact upon the environment, or (C) 1n-
volve persons who ere not prime contraotors or direct
recipients of Federal assistance by way of contracts,
grants, or loans.

(b) Federal agencies shall reconsider any exemption
granted under subsection (a) whenever requested to do
so by the Administrator.

(e) The Administrator shall annually notify the
Preaide~t and the Congress of all exemBtions granted.
or in effect, under this Order during the preceding year.

SEC. 9. Related Actions. The lmposStion of any eanc-
tion or penalty under or purauanC to this Order shall
not relieve any person of any legal duty to comply with
any provisions of the Air Act or the Water Act.

SEO. 10. Applicability. This Order shall not apply to
contracts, grants, or loans invo]ving the use of facili-
ties located outside the United States.

SEC. 11. Uniloimity. Rules, regulations, sCandarda, and
guidelines issued pursuant to this order and section 508
of the Water Act [S3 U.S.C. 1368] shall, to the maximum
extent feasible, be uniform with regulations issued pur-
suant to this order, Executive Order No. 11602 of June
29, 1971 (formerly set out abovel, end section 308 of the
Air Aot [this section,

SEC. 12. Order Suyerseded. Executive Order No. 11602 of
June 29, 1871, is hereby superseded.

RICHARD NIXON.

$ 7607. Administrative proceedings and judicial
review

(a) Administrative subpenae; confidentiality; vdit•
assess

In connection with any determination under
section 7410(f~ of this title, or for purposes of ob-
taining information under section 7521(b)(4) ~ or
7545(c)(3) of this title, any investigation, mon-
itorin~, reporting requirement, entry, compli-
anee inspection, or administrative enforcement
proceeding under then chapter (including but
not limited to section 7413, section 7414, section
7420, section 7429, section 7477, section 7524, sec-
tion 7525, section 7542, section 7603, or section
7606 of this titie),.,g the Administrator may issue
subpenas for the attendance and testimony of
witnesses and the production of relavant papers,
books, and documents, and he may administer
oaths. Except for amission data, upon a showing'
satisfactory' to the Administrator by such owner
or operator that such papers, books, documents,
or information or particular part thereof, if
made public, would divulge trade secrets or ae-
cret processes of such owner or operator, the Ad-
ministrator shall consider such record, report,
or information or .particular portion thereof
confYdential in accordance with the purposes of
section 1905 of title 18, except that such paper,
book, document, or information may .be dis-

i 8ea References in Text note below.
~So Sn.origlnal, Probably should be~ "this".
DSo in oMginal.
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closed to other officers, employees, or author-
ized representatives of the United States con-
cerned with carrying out this chapter, to per-
sona .carrying out the National Academy of Sci-
enees' study..and investigation provided for in
section 7521(c) of this title, or when relevant in
any proceeding under this chapter. Witnesses
summoned shall be paid the same fees and mile-
age that are paid witnesses in the courts of the
United States. In case of contumacy or refusal
to obey a subpena sarvad upon any person under
this subparagraph,g the district court of the
United States for any district in which such per-
son is found or resides or transacts business,
upon application by the 'United States and after
notice to such person,shail have jurisdiction to
issue a.n order requiring such person to appear
and give testimony before the Administrator to
appear and produce papars, books, and docu-
ments before the Administrator, or both, and
any failure to obey such order of the court may
be punished by such court as a contempt there-
of,
(b) Judicial review

(1) A petition for review. of action of the Ad-
ministrator in promulgating any national pri-
mary or secondary ambient air quality stand-
ard, any emission standard or requirement
under section 7412 of this title, any standard of
performance or requirement under section 7411
of this title, any standard under section 7521 of

.this title (other than a standard required to'be
prescribed under section 7521(b)(1) of this title),
any determination under section 7521(b)(5)1 of
this title, any control or prohibition under sec-
tion 7545 of this title, any standard under sec-
tion 7571 of this title, any rule issued under sec-
tion 7413, 7419, or under section 7420 of this title,
or any other nationally applicable regulations
promulgated, or final action taken, by the Ad-
ministrator under this chapter may be fYled only
in the United State$ Court of Appeals for the
District of Columbia. A petition for review of
the Administrator's action in approving or pro-
mulga~ting any implementation. plan ixnder seC-
tian 7410 of.this title or section 7411(d) of this
title, any order under section 7411(j} of this title,
under section 7412 of this title„3 under section
7419 of this title, or under section 7420 of this
title, or his action under section
1857F10(c)(2)(A), (B), or (C) of this title (as in ef-
fect before August 7, 1977) or under regulations
thereunder, or revising regulatigna for exihanced
monitoring and compliance certification pro-
grams under. Section 7414(a)(3) of this title, or
any other final action of the Administrator
under this chapter (including any denial or dis-.
approval by the Administrator under subchapter
I of this chapter) whioh is locally or regionally
applicable may be filed only in the United.
States Court of Appeals for the appropriate c1r-
cuit. Notwithstanding the preceding sentence a
petition for review of any action referred to in
such sentence may be filed oxily in the United
States Coixrt of Appeals for .the District of Co-
lumbia if such action is based on a determina-
tion of nationwide scope or effect and if in tak-
ing such action the Administrator finds and pub-

+Bo in original. Probably should be "subsection."

lishes that such action is based on such a detex-
mination. Any petition for review under, this
subsection shall be filed within sixty days from
the date notice of such promulgation, approval,
or action appears in the Federal Register, except
that if such petition is based solely on grounds
arising after such sixtieth day, then any peti-
tion for review under this subsection shall be
fYled within sixty days after such grounds arise.
The fYling of a petition for reconsideration by
.the Administrator of any otherwise fYnal rule or
action shall not affect trie finality of such rule
or action for purposes of judicial review nor ex-
tend the time within which a petition for fudi-
cial review of such rule or action under this sec-
tion may be filed, and shall not postpone the ef-
fectiveness of such rule or action. .

(2) Action of the Administrator with respect to
which review could have been obtained under
paragraph (1) shall not be subject to ~udiciai re-
view in civil or criminal proceedings for enforce-
ment. Where a final decision by the Adminis-
trator defers performance of any nondiscretion-
ary statutorg action to a later time, any person
may challenge the deferral pursuant to para-
graph (1).
(c} Additional evidence
In any judioial proceeding in which review is

sought of a determination under this chapter re-
quired to be made on the record after notice and
opportunity for hearing, if any party applies to
the court for .leave to adduce additional evi-
dence, and shows to the satisfaction of the court
that such additional evidence is material and
that there were reasonable grounds for the fail-
ure to adduce such evidence in the proceeding
before the Administrator, .the court may order
such additional evidence (and evidence in rebut-
tal thereof to be taken before the Adminis-
trator, in such manner and upon such terms and
conditions as to b the court may deem' proper.
The Administrator may. modify his findings. as
to the facts, or make new findings, by reason of
the additional evidence so taken and he shall
fYle such modifYed or new findings, and his rec-
ommendation, if any, for the modification or
setting aside of his original determinatioxi,"with
the return of such additional evidence.

(d) Rulemaking
(1). This subsection applies to—

(A) the promulgation or revision of any na-
tionai ambient air quality standard under aec-
tion 7909 of this title,

(B) the promulgation or revision of an imple-
mentation plan by the Administrator under
section 7410(c) of this title,

(C) the promulgation or revision of any
standard of performance under section 7411 of
this title, or emission standard or limitation
under section 7412(d) of this title, any standard
uszder section 7412(f~ of this title, or any regu-
lation under section 7412(g)(I)(D) and (F) of
this title, or any regulation uxider section
7412(m). or (n) of this title,

(D) the promulgation of any requirement for
solid waste combustion ender section 7429 of
this title,

bSo in original. The word "to” Drobably should not appear
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(E) the promulgation or revision of any reg-
ulation pertaining to any fuel or f1~e1 additive
under section 7545 of this title,

(F) the promulgation or revision of any air-
craft emission standard under section 7571 of
this title, ..

(G)' the promulgation or ra~ision of any reg-
ulation under subchapter N-A of this chapter
(relating to control of acid deposition),

(H) promulgation or revision of regulations
pertaining to primary nonferrous smelter or-
ders under section 7419 of this title (but not in-
cluding the granting or denying of any'such
order),

(I) promulgation or revision of regulations
under subchapter VI of this chapter (relating
to stratosphere and ozone protection),

(J) promulgation or revision of regulations
under part C of subchapter I of this chapter
(relating to prevention of significant deterio-
ration of air quality and protection of
visibility),

(K) promulgation or revision of regulations
under section .7521 of this title and test proce-
dures for new motor vehicles or engines under
section ?525 of this title, and the revision of a
standard under section 7521(a}(37 of this title,

(L) promulgation or revision of regulations
for noncompliance penalties under section 7420
of this title,

(N1) promulgation or revision of any reguIa-
tions promulgated under section 7541 of this
title (relating to warranties and. compliance
by vehicles in actual use),

(N) action of the Administrator under seo-
tion 7426 of this title (relating to interstate
pollution abatement),

(0) the promulgation or revision of any reg=
ulation pertaining to consumer and commer-
cial products under section 7511b(e) of this
title,

(P) the promulgation or revision of any reg-
ulation pertaining to field citations under sec-
tion 7413(d)(3) of this title,

(Q) the promulgation or revision of any reg-
ulation pertaining to urban buses ar the clean-
fuel vehicle, Clean-fuel fleet, and. clean fuel
programs under part C of subchapter TT of this
chapter,'

(R) the promulgation or revision of any reg-
ulation pertaining to nonroad engines or
nonroad vehicles under section 7547 of this
title,

(S) the promulgation or revision of any regu-
lation relating to motor vehicle compliance
program fees under section 7552 of this title,

(T) the promulgation or revision of any reg-
ulation under subchapter 1V-A of this ohapter
.(relating to acid deposition),

(U) the promulgation or revision of any reg-
ulation under section 7511b(~ of this title per-
taining to marine vessels, and

(V) such other actions as the Administrator
may determine.

The provisions of section 553 through 557 and
section 706 of title 5 sbali not, except as ex-
pressly provided in this subsection, apply to ac-
tions to which this subsection applies. This sub-
section shall not apply in the 'case of•an9 rule or
circumstance referred to in subparagraphs (A) ox
(B) of subsection 553(b) of title 5.

(2) Not later than the date of proposal of any
action to which this subsection applies, the Ad-
ministrator shall establish a rulemaking. docket
for such action (hereinafter in this subsection
referred to as a "rule"), Whenever a rule applies
only within a particular State, a second (iden-
tical) dooket shall be simultaneously estab-
lished in the appropriate regional office of the
Environmental Protection Agency.

(3) In the case of any rule to which this sub-
section applies, notice of proposed rulemaking
shall be published in the Federal Register, as
provided under section 553(b) of t9tle 5, shall be
accompanied by a statement of its basis and
purpose and shall specify the period available
for public comment (hereinafter referred to as
the "comment period"). The notice of proposed
rulemaking shall also state the docket number,
the location or locatians of the docket, and the
times it will be open to public inspection. The
statement of basis and Aurpose shall include a
summary of—

(A) the factual data on which the proposed
rule is based;

(B) the methodology used in obtaining the.
data and in analyzing the data; and

(C) the major legal interpretations and pol-
ioy Considerations underlying the proposed
rule.

The statemenC shall also set forth or summarize
and provide a reference to any pertinent find-
ings, recommendations, and comments by the
ScientifYc 1Zeview Committee established under
section 7409(d) of this title and the National
Academy pf Sciences, and, if the proposal differs
in any important respect from any of these rec-
ommendations, an explanation of the reasons for
such differences. Aii data, information, and doc-
uments referred to in this paragraph on which
the proposed rule relies shall be inciixded in the
docket on the date of publication of the pro-
posed rule.

(4)(A) The rulemaking docket required under'
paragraph (2) shall be open fqr inspection by the
public at reasonable times specifYed in the.no-
tice of proposed rulemaking. Any person may
copy documents contained in the docket. The
Administrator shall provide copying faoilities
which may be used at the expense of the person
seeking copies, but the Administrator may
waive' or reduce ouch expenses in such instances
as Che public interest requires. Any person may
request copies by mail if the person pays the ex-
penses, including personnel costs to do the copy-
fng.

(B)(i) Promptly upon receipt by the agency, all
written comments and documentary informa-
tion on the proposed rule received from any per-
son for inclusion in the docket during the com-
ment period shall be placed in the docket. The
transcript of public hearings, if any, on the pro-
posed rule shall also be included in the docket
promptly upon receipt -from the person who
transcribed such hearings. All documents which
become available after the proposed rule has
been published and which the Administrator de-
termines are of central relevance to the rule-
makiz~ shall be placed in the docket as soon as
possible after their availability.

(ii) The drafts of proposed rules submitted by
the Administrator to the Office of Management

'11 i
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and Budget for any interagency review process
prior to proposal of any such rule, all documents
'accompanying such drafts, and all written com-
ments thereon by other agencies and ail written
responses to such written comments by the Ad-
ministrator shall be placed in the docket no
later than the date of proposal of the rule. The
drafts of the fYnal rule submitted for such review
process prior to promulgation and all such writ-
ten comments thereon, all documents accom-
panying such drafts, and written responses
thereto shall be placed in the docket no later
than the date of promulgation.

(5) In promulgating a rule to which this sub-
section applies (i) the Administrator shall allow
anY person to submit written comments, data,
or documentary information; (ii) the Atlminis-
trator shall give Interested persons an oppor-
tunity for the oral presentation of data, views,
or arguments, in addition to an opportunity to
make written submissions; (iii) a transcript
shall be kept of any' oral presentation; and (iv)
the Administrator shall keep the record of such
proceeding open for thirty days after completion
of the proceeding to provide am opportunity for
submission of rebuttal and supplementary infor-
mation.

(6)(A) The promulgated rule shall be accom-
panied by (i) a statement of basis and purpose
like that referred to in paragraph (3) with re-
spect to a proposed rule and (ii) an explaxiation
of the reasons for any major changes .in the pro-
mulgated rule from the proposed rule.

(B) The promulgated rule sha11 also be accom-
panied~by a response to each of the significant
comments, criticisms, and new data submitted
in written or oral presentations during the com-
ment period.

(C) The promulgated rule may not be based tin
part or whoYe) on any information or data which
has not been placed in the docket as of the date
of such promulgation.

(7)(A) The record for judicial review shall con-
sist exclusively of the material referred to in
paragraph (3}, clause (i) of paragraph (4)(B), and
subparagraphs (A) and (B) of paragraph (B).

(B) Oniy an objection to a rule or procedure
which .was raised with reasonable specificity
during the period for public comment (including
any public hearing) may be raised during judi-
cial review: If the person raising an objection
can demonstrate to the Administrator that it
was impracticable to raise such objection within
such time or if the grounds for such objection
arose after the period for public comment (but
within the time specified for judicial review)
and if such objection is of central relevance to
the outcome of the rule, the Administrator shall
convene a proceedixig for reconsideration of the
rule and provide the same procedural rights as
would have been afforded had the information
been available at the time the rule was gro-
posed. If the Administrator reflzsea to convene
such a proceeding such person may seek review
of such refusal .in the United States court of ap-
peals for the appropriate circuit (as provided in
subsection (b) of this section). Such reconsider-
ation shall not postpone the effectiveness of the
rule. The effectiveness of the rule may be stayed
during such reconsideration, however, by the
Administrator or the court for a period not to
exceed thxee months.

(8) The sole forum for challenging procedural
determinations made by the Administrator
under this subsection shall be in the United
States court of appeals for the appropriate cir-
cuit (as provided in subsection (b) of this sec-
tion) at the time of the substantive review of
the rule. No lnterlocutory appeals shall be per-
mi~ted with respect to such procedural deter-
m9nations. In reviewing alleged procedural er-
rors; the court may invalidate the rule only if
the errors were so serious and related to matterx
of such central relevance to tha rule that there
is a substantial likelihood that the rule would
have been signifYcantlq changed if such errors
had not been made.

(9) In the case of review of any actioxi of the
Administrator to which this subsection applies,
the court may reverse any such action found to
be--

(A) arbitrary, capricious, an abuse of discre-
tion, or otherwise not in accordance with law;

(B) contrary to constitutional right, power,
privilege, or immunity;

(C) in excess of statutory jurisdiction, au-
thority, or limitations, ar short of statutory
right; or

(D) without observance of procedure re-
quired by law, if (i) such failure to observe
such procedure is arbitrary or capricious, .(ii)
the.requiY~ement of paragraph E7)(B) has been
met, and (iii) the condition of the last sen-
tence of paragraph (8) is met.

(10) Each statutory deadline for promulgation
of rules to which thls subsection applies which
requires promulgation less than six months
after date of proposal may be extended bo not
more than six months after date of proposal by
the Administrator upon a determination that
such extension is necessary to afford the public,
and the agency, adequate opportunity to carry
out the purposes of this subsection.

(11) The requirements of this subsection shall
take effect with respect to any rule the proposal
of which occurs after ninety days after August 7,
1977.
(e) Other methods of judicial review not author•

ized
Nothing in this chapter shall be Construed to

authorize judicial review of regulations or or-
ders of tiie Administrator under this chapter,. ex-
cept as provided in this section.
(t7 Coats

In any judicial proceeding under this section,
the court may award costs of litigation (includ-
ing reasonable attorney and expert witness fees)
whenever it determines that such award is ap-
propriate.
(g) Stay, inJunction, or similar relief in proceed-

inga relating to nonoomplianee penaltfea

In any action respecting the promulgation of
regulations wader section 7420 of this title or the
administration or enforcement of section 7420 of
this title no court shall grant any stay, injunc-
tive, or similar relief before final judgment by
such court in such action.
(h) Public participation
It is the intent of Congress that, consistent

with the policy of subchapter II of chapter 5 of

~~~ •
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(2)(A)(ii) of this subsection [amending this section]
shall take effeot October 1; 2005."

Pub. L• :109-59, tiCle I, § 1113(c), Aug. 10, 2005, 119 Stat.
11?2, provided that the amendment made by section
1113(c) is effeotive Oct. 1, 2005.

Pub. L. 109-59, title I, §1113(e), Aug. 10, 2005, 119 Stat.
1172, provided that the amendment made by eectioxi
1113(e) is effective June 9, 1998.

FiFFF,CtIVE DATE
Section effective Dec. 18, 1881, and agglioable to funds

a.uthorized to be appropriated or made available after
Sept. 30, 1891, and, with certain exceptions, not applica-
ble to funds appropriated or made available on or be-
fore Sept. 30, 1991, eee aectlon 1100 of Pub. L. 10240, set
out as an Effective Date of 1991. Amendment note under
sectioxi 104 of this title.

DIVISION OF STP FUNDS FOR AREAS OF LE&5 THAN
5,000 POPULATION

Pub. L. 105-178, title T, §1108(i~, June 9, 1998, 112 Stat.
141, provided that:

"(1) SPECIAL RULE,-NOtt91Gh8EaridlAg fl8CC10ri 133(C) OL
title 23, United States Code, and except as provided in
paragraph (2), up to lb percettt of the amounts required
to be obligated under section 133(d)'(3)(B) of such title
for each of Ciacal years 1998 through 2003 may be obli-
gated on roads functionally classified as minor collec-
tors.

"(2) SUSPEHS7oN: The Secretary may suspend the ap-
plication of paragraph (1) if the Seoretary determines
that paragraph. (1) 1a being used excessively."

FiNCOSJRAQEMENT OF USE OF YOUTH CON3ERVA'PION OEL
. SERVICE COFLPB

Pub, L. 105-178, title I,.§1308(8), June 9, 1998, 112 Stat.
141, provided that: "The Secretary shall encourage the
States to enter into contracts and cooperative agree-
menta with qualifYed youth conservation or service
corps to perform appropriate transportation enhanee-
menC activities under chapter 1 of title 23, United
States Code."

§ 154. Metropolitan transportation planning

(a) Po1.,icY. It is in the national interest to-
(1) encourage and' promote the safe and effi-

cient management, operation, and de~elop-
ment of surface transportation systems that
will serve the mobility needs of people and

.freight and foster economic growth and devel-
opment within and between States and.rirban-
ized areas, while minimizing transportation-
related fuel consumption and air .pollution
through metropolitaxi and statewide transpor-
tation planning processes identifYed in this
chapter; and

(2) eneaurage the continued improvement
and evolution of the metropolitan and atate-
wide transportation planning processes by
metropolitan planning organizations, State
departments of transportation, and public
transit operators as guided by the planning
factors identified in subsection (h) and section
135(d):
(b) DEFINITIONS.-I11 th18 88CtiOri a,Ad 58Ct3071

135, the following definitiotts apply:
(lj METROPOLITAN PLANI9ING AREA. Th8 teI'Rl

"metropolitan planning area" means the geo-
graphic area determined_ by agreement be-
tween the metropolitan planning organization
for the area and the Governor under sub-
section (e).

(2) METROPOLITAN PLANNING ORC3ANIZATION.-
The term "metropolitan planning organiza-

tion" means the policy board of an organiza-
tion created as a. result of the designation
process in subsection (d).

(3) NONMETROYOLTTAN AREA.-Th8 tBTixl "riOri-
metropolitan area" means a geographic area
outside desigxiated metropolitan planning
areas.

(4) NONMETROPOLPPAN LOCAL OFFICIAL.-The
term "nonmetropolitan local official" means
elected attd appointed offYciais of general pur-
pose local government in a nonmetropolitan
area with responsibility for transportation.

(5) TIP.-The term "TIP" means a transpor-
tation improvement program developed by a
metropolitan plannittg organization under sub-
section (j).

(6J URBANIZED AREA.-The term "urbanized
area" means a geographic area with a popu-
lation of 50,000 or more, as designated by the
Bureau of the Census.
(C) GENERAL REQC7IREMENTS:

(1) .DEVELOPMENT OF LONG-RANGE PLANS AND
Tars.-To accomplish the ob~eetives in sub-
section (a), metropolitan planning organiza-
tions designated under subsection (d), in co-
operatloxi with the State and public tra.nspor-
tation operators, shall develop long-range
transportation plans and transportation im-
provement programs for metropolitan plan-
ning areas of the State.

(2) CONTENTS.-The plans and TIPS for each
metropolStan area shall provide for the.devel-
opment and integrated managemexit and oper-
ation of transportation systems and facilities
(including accessible pedestrian walkways and
bicycle transportation facilities) that will
function as an intermodal transportation sys-
tem for the metropolitan planning area. and as
an integral part of axi intermodal transpor-
tation system for the State. and the United
States.

(3) PROCESS OF DEVELOPMENT.-T116 pI'000S6
for developing the plans and TTPs shall pro-
vide for consideration of all modes of transpor-
tation and shall be continuing, cooperative,
and comprehensive to the degree appropriate,
based on the complexity of the transportation
problems to be addressed.
(d) DESIGNATION OF METROPOLITAN PLANNINQ.

l7RGANIZATIONS.-
(1) IN GENFGRAL: TO C&ITy 011t th8 tT'&ri3pOT'-

tation planning process required by this sec-
tion, a metropolitan planning' organization
shall be designated for each urbanized area
with a population of more than 50,000 individ-
uais--

(A) by agreerpent between the Governor
and units of general purpose local govern-
ment that together represent at least 75 per-
Cent of the affected population (including
the largest incorporated city (based on popu-
lation) as named by the Bureau of the Cen-
sus); or

(B) in accordance with procedures estab-
lisiied by applicable State or local law.
(2) STRUCTURE.-Each metropolitan planning.

organization that serves an area designated as
a transportation management area, when des-
ignated or redesignated under this subsection,
shall consist of-

~ ~ ~ ~
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(A) local elected officials;
.(B) officials of public agencies that admin-

ister or operate major modes of transpor-
tation in the metropolitan area; and

(C) appropriate State officials.
(3) LINIITATlON ON' STATUTORY CONSTRUU-

TToN.—Nothixig in this subsection shall be con-
strued to interfere with the authority, under
any State law in effect on December 18, 1991, of
a public agency with multimodal transpor-
tation responsibilities to—

(A) develop the plans and TIPs for adop-
tion by a metropolitan planning or~aniza-
tion; and

(B) develop long-range capital plans, coor-
dinate transit services and projects, and
carry out other activities pursuant to State
law.
(4)' CONTINUING pESICFNATION.—A desigriati0n

of a ;netropolitan plannixig organization under
this subsection or any other provision. of law
shall remain in effect until the metropolitan
planning organization 1s redeaigxiated under
Paragraph (5).

(5) REDESIGNATTON PROCEDURES.-A metro-
politan planning organization may be redesig-
nated by agreement between the Governor and
units of general purpose local government.
that together represent at least 7.5 percent of
the existing planning area population (includ-
ing the largest incorporated city (based on
population) as named by the Bureau of the
Census) as appropriate to carry out this sec-
tion.

(6) DESIGNATION OF MORD THAN 1 METROPOLI-
TAN . PLANNRdG ORGANIZATION.—MOre than 1
metropolitan planning organization may be
designated within an . existing metropolitan
planning area only 1f the Governor and the ex-
isting metropolitan planning organization de-
termine that the size and complexity of the
existing metropolitan planning area make dea-
ignation of more than 1. metropolitan planning
organization for the area appropriate.
(e) , METROPOLITAN PLANNING AREA BOUND-

ARIES.=
(1) Irr GErrExnL.—For the purposes of this sec-

tioxi, the boundaries of a metropolitan pian-
ning area shall be determined by. agreem9nt
'between the metropolitan plattning organiza-
tion and the Governor.

(2) INCLUDED AREA.—Each metropolitan plan-
ning area—

(A) shall encompass at least the existing
urbanized area and the contiguous area ex-
pected to become urbanized within a 20-year
forecast period for the transportation plan;
and

(B) may encompass the entire metropoli-
tan statistical area or consolidated metro-
politan statistical area, as defined by the
Bureau of the Census.
(3) IDENTIFICATION OF NEW URBANIZED AREA&

WITHIN EXISTIN(# PLANNTNQ AREA BOUNDARIES.—
The designation by the Bureau of the Census
of new urbanized areas within an existing met-
ropolitan planning area shall not require the
redeaignation of the existing metropolitan
planning organization.

`11

(4) EXISRRNG METROPOLITAN PLANNTNC3, AREAS
IN NONATTAINMENT.—NOtWith9t&Ildirig para-
graph (2), in the case of an urbanized area des-
ignated as a nonattainment area for ozone or
carbon monoxide under the Clean Air Act (42
U.S.C. 7401 et seq.) as of the date of enaotment
of the SAFETEA-LU, the boundaries of the
metropolitan plaxining area in existence as of
such date of enactment shall be retained; ex-
cept that the boundaries may be adjusted by
agreement of the Governor and affected met=
ropolitan planning organizations in the man-
ner described ixi subsection (d)(5>.

(5) NEW METRpPOLPTAN PLANNINC3 AREAS IN
NONATTAINMENT.~-7S1 th8 C&S8 of an urbanized
area designated after the date of enactment of
the SAFETEA-LU, ~ as a noriattainment area
for ozone or carbon monoxide, the boundaries
of the metropolitatt planning asea—

(A) shall be established in the inanuer de-
scribed in subsection (d)(1);

(B) shall encompass the areas described in
paragraph (2)(A);

(C) may encompass the areas described in
paragraph (2)(B); and

(D) may address any nonattainment area
identifYed under the Clean Air Act for ozone
ox carbon monoxide.

(f) COORDINATION IN MULTISTATE AREAS.—
(1) IN~CiENERAL.-ThB S0Cr8t&Py Sh&11 BIlC011I'-

age each Governor with responsib9lity for a
portion of a multistate metropolitan area and
the appropriate metropolitan planning organi-
zations to provide coordinated transportation
planrting for the entire metropolitan area,

(2) INTERSTATE COMPACTS.—Th@ COii88rit of
Congress is granted to any two or more
States—

(A) to enter into agreements or compacts,
not in conflict with say law of the United
States, for cooperative efforts and mutual
assistance in support of activities authorized
under this section as the activities pertain
to interstate areas and localities within the
States; and

(B) to establish such agencies, joint or
otherwise, as the Statics may determine de-
sirable for making the agreements and com-
gacts effective.
(3) LAKE TAHOE REGION.—

(A) DEFINITION —In this paragraph, the
term "Lake Tahoe region" has the meaning .
given the term "region" in subdivision (a) of
article II of the Tahoe Regional Planning
Compact, as set Yorth in the fYrst section of
Public Law 9frb61 (94 Stat. 3234).

(B) TRANSPORTATION PLANNING PROCESS.—

The Secretary sh~i1-
(1) establish with the Federal land man-

agement agencies that have jurisdiction
over land in the Lake Tahoe region a.
transportation planning process for the re-
gion; and

~iij coordinate the transportation plan-
ning process with the planning process re-
quired of State and local governments
under this section and section 135.
(C) INTERSTATE COMPACT.—

• (i) Irr GENERAL.—SLibjBCt t0 clause (ii),
and notwithstanding subsectioxi (b), to
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carry out. the transportation planning
process required by this section, the con-
sent of Congress is granted to the States of
California and Nevada to designate a met-
ropolitan planning' organization for the
Lake Tahoe region, by agreement between
the Governors of the States of California
axid Nevada and units of general purpose
local government that together represent
at least 75 percent of the affected popu-
lation (including the Central city or Cities
(as defined by the Bureau of the Census}),
or in accordance with procedures estab-
lished by applicable State or local law.

(ii) INVOLVEMENT OF FEDERAL LAND MAN-
AGEMENT A4ENCIES.—

(I) REPItE$ENTATION.—The pOliCy board
of a metropolitan planning organization
designated under clause (i) shall include
a ,representative of each Federal land
management agency that has jurisdic-
Lion over land in the Lake Tahoe region.

(II) FUNDING.—In addition to funds
made available to the metropolitan plan-
ning organization for the Lake Tahoe re-
~ion under other provisions of this title.
and under chapter 53 of title 49, 1 percent
of the funds allocated under section 202
shall be used to carry out the transpar-
tation planning process for the Lake
Tahoe region under this subparagraph.

(D) AcmrvITlES.—Highway pro3ects in-
ciuded in transportation plans developed
under this paragraph—

(i} shall be selected for funding in a man-
ner that facilitates the participation of
the Federal land management agencies
that have jurisdiction over land iri the
Lake Tahoe region; and

(ii) may, in accordance with chapter 2,
be funded using funds allocated under sec-
tion 202.

(4) RESERVATION OF ItI4HT8.—Th0 right t0
alter, amend, or repeal interstate compacts
entered into under this subsection is expressly
reserved.
(g) MPO CONSULTATION IN PLAN AND TIP CO-

ORDINA'PION.—
(1) NONATTAINMENT AI2EA8.-IF ri10i'e th&ri 1

metropolitan planning organization has au-
thorits within a metropolitan area or an area
which is designated as a nonattainment area
for ozone or carbon monoxide under the Clean
A1r Act, each metropolitan planning organiza-
tion shall consult with the other metropolitan
planning organizations designated for rush
area and the State in the coordination of plane
and TIPS required by this section.

(2) TRANSPORTATION IMPROVEMENTS LOCATED
TN MT7LTIPLE MP08.—If a transportation 1TY3-
provement, ftiinded from the' Highway Trust
Fund or authorized under chapter 53 of title 49,
is located within the boundaries of more than
1 metropolitan planning area, the metropoli-
tan planning organizations shall coordinate
glans and TIPS regarding the transportation
improvement.

(3) RELATIONSHIP WITPI OTHER PLANNING OFFI-
cZAZ;s.—The Secretary sha11 encourage each
metropolitan planning organization to consult

with officials responsible for other types of
planning activities •that are affected by trans-
porta.tion in the area (including State and
local planned growth, economic development,
environmental protection, airport operations,
and freight movements) or to coordinate its
planning process, to the maximum extent
practicable, with such planning activities.
'(Tnder the metropolitan planning process,
traxisportation plans and TIPs.shall be devel-
oped with due consideration of other related
planning activities within the metropolitan
area, and the process shall provide for the de-
sign and delivery of transportation services
within the metropolitan area that are pro-
vided by—

tA) recipients of assistance under chapter
53' of title 49;

(B) governmental agencies and nonprolYt
organizations (including representatives of
the agencies and organizations) that receive
Federal assistance from a source other than
the Department of Transportation to provide
nonemergeney transportation services; and

(C) recipients of assistance under section
204.

(h) SCOPE OF PLANNINq PROCESB.—
(1) IN GENERAL,—The metropolitan planning.

process far a metropolitan planning area
under this section shall provide for consider-
ation of projects and strategies that will—

(A) supgort the economic vitality of the
metropolitan area, especially by enabling.
global competitiveness, productivity, and ef-
ficiency;

(B) increase the safety oY the transpor-
tation system for motorized and non-
motorized users;

(C) increase the security of the transpor-
tation system for motorized and non-
matorized users;

(D) increase the accessibility and mobility
of people and for freight;

(E) protect and enhance the envlrpnment,
promote energy conservation, improve the
quality of lift, and promote consistency be-
tween transportation improvements and
State -and loca3 planned growth and eco-
nomic development patterns;

(F) enhance the integration and connec-
tivity of the transportation system, across
and between modes, for geople and freight;

(G) promote effYcient system management
and operation; and

(FT) emphasize the preservation of the ex-
isting transportation system.
{2) FAILURE TO CONSIDER FACTORS.—Th0 Y211=

ure to consider anY factor specifYed in para-
graph (1) shall not.be reviewable by any court
under this title or chapter 53 of title 49, aub-
chapter IT of chapter 5 of title 5, or chagter 7
of title 5 in any matter affecting a transpor-
tation plan, a TIP, a project or strategy, or
the certifYcation of a planning process.

(1) DEVELOPMENT OF TRANSPORTATION PLAN.—
(1) Irt pErtERnL.—Each metropolitan planning

organization shall prepare and update a trans-
portation plan for its metropolitan planning
area in accordance with the requirements of
this subsection. The metropolitan planning or-

.ADD-32
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ganization shall prepare and update such plan
every 4 years (or more frequently, if the met-
ropolita,n planning organization elects to up-
date more fregnentiy) in the case of each of
the following:

(A) And area designated as nonattainment,
as defined in section 107(d) of the Clean Air
Act (42 U.S.C. 7407(d)).

(B) Any area that was ~xionattaiximent and
subsequently designated to attainment in
accordance with section 107(d)(3) of that Act
(42 U.S.C. 7407(d)(3)) and that is sub3ect to a
maintenance plan under section 175A of that
Act (42 U.S.C. 7505a~.

In the case of any other area required to have
a transportation plan in accordance with the
requirements of this subsection, the metro-
politan planning organization shall prepare
and update such plan every 5 years unless the
metropolitan planning organlzation elects to
update more fY~equently.

(2) TRANSPORTATION PLAN,—A trariSpOrtatiOn
plan under this section shall.be in a form that
the Secretary determines to be .appropriate
and shall contain, at a minimum, the foilow-
ing;

(A) IDENTIFICATION OF TRANSPORTATION FA-
CILITIES.—An identification of transpor-
tation facilities (including major roadways,
transit, multimodal and intermodal facili-
ties, and intermodal connectors) that should
f5znction as an integrated metropolitan
transportation sgstem, giving emphasis to
those facilities that sarve important na-
tional and regional transportation functions.
In formulating the transportation plan, the
metropolitan planning organization shall
consider factors described in subsection (h)
as such factors relate to a 20-year forecast
period.

(B) MITIQATION ACTIVITIES.—
(1) Ix GErr~RnL.—A long-range transpor-

tation plan shall include a discuasiott of
types of potential environmental mitiga-
tion activities and potential areas to carry
out these activities, including activities
that may have the greatest potential to. xe-
store and maintain the environmental
flznctions affected by the plan.

(11) CONSULTATION.—The diSCU&810ri shall
be developed in consultation with Federal,
State, and tribal wildlife, land manage-
ment, and regulatory agencies..
'(C) FINANCIAL PLAN.—A firi&riCi&I pla,A tll&t

demonstrates how 'the adopted transpor-
tation plaxi can be implemented, 1ndiCatea
resources from public and private sources
that are reasonably expected to be made.,
available to carry out the plan, and rec-
ommends any additional financing strate-
gies for needed projects and programs. The
financial plan may include, for illustrative
purposes, additional projects that would be
included in the adopted transportation plan
if reasonable additional resources beyond
those identifYed in the financial plan were
available. For the gurpoae of developing the
transportation plan, the metropolitan plan-
n~ng organization, transit operator, and
State shall cooperatively develop estimates

I' 1 t

of funds that will be available to support
plan implementation.

(A) OPERATIONAL AND MANAGEMENT STRAT-
EciES.—Operational and management strate-
gies to improve the performance of existing
transportation facilities to relieve vehicular
congestion and maximize the safety and mo-
bility of people and goods.

(T,+") CAPITAL INVESTMENT AND OTHER STRAT-
ra~s.-Capital investment and other strate-
gies to preserve the existing and projected
future mexropolitan transportation infY~a-
structure and provide for multimodal capac-
ity increases based on regional priorities and
needs.

(F} TRANSPORTATION AND TRANBTT ENHANCE-
nsErrm ACTIVITIES.-PTOp088d transportation
and transit enhancement activities.
(3) COORDINA7'i0N WTTfI CLEAN AIR. ACT AGEN-

ciES.—In metropolitan areas which are in non-
attainment for ozone or carbon monoxide
under the Clean Air Act, the metropolitan
planning organization shall coordinate the de-
velopment of a transportation plan with the
process for development of the transportation
control measures of the State implementation
plan required by the Clean Air Act,

(4) CONST7LTATTON.—
(A) Irr GENERAL.-Iri each metropolitan

area; the metropolitan planning organiza-
tion shall consult, as appropriate, with State
and local agencies responsible for land. use
management, natural ,resources, environ-
mental protection, conservation, and his-
toric preservation concerning the. develop=
ment of a long-range transportation plan.

(B> Issues.—The consultation shall in-
vdlve, as appropriate—

(i) comparison of transportation plans
with State conservation plans. or maps, if
available; or

(ii) comparison of transportation plans
to inventories of natural or historic re-
sources, if available.

(5) PARTICIPATION BY INTERESTED PARTIE$.—
(A) IN GENERAi..-Each metropolitan plan-

ning organization shall provide citizens, of-.
fected public agencies, representatives of
public transportation employees, freight
shippers, providers of freight transportation
services, private providerof transportation,
representatives of users of public transpor-
tation, representatives of users of pedestrian
walkways and bicycle transportation facili-
ties, representatives of the disabled, and
other interested parties with a reasonable,
opportunity. to comment on the transpor-
tation plan.

(B) CONTENTS OF PARTICIPATION PLAN.—A
participation plan—

(i) shall be developed in consultation
with all interested parties; and

(11) shall provide that all interested par-
ties have reasonable opportunities to com-
ment on the contents of the transportation
plan.
(p) METHODS.-Iri carrying out subpara-

graph (A), the metropolitan planning organi-
zation shall, to the maximum extent prac-
ticabl'a—
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(i) hold any public meetings. at conven-
ient and accessible locations and times;

(~i) employ visualization techniques to
describe plans; and

(iii) make public information available
in electronically accessible format and
means, such as the World Wide Web, as ap-
propriate to afford reasonable opportunity
for consideration of public information
under subparagraph (A).

(6) PusLicnTiorr.
-A 

transportation plan in-
voiving Federal participation shall be .pub-
lished or otherwise made readily available by
the metropolitan planning organization for
public review, including (to the maximum ex-
tent practicable) 1n electronically accessible
formatx and means, such as the World Wide
Web, approved by the' metropolitan planning
organization and submitted for information
purposes to the Governor at such times and in
such manner as the Secretary shall establish:

(7) SELECTION OF PROJECTS FROM ILLUB-
TRATIVE z,isT.-Notwithstanding paragraph
(2)(q), a State or metropolitan planning orga-
I1,12&t].OA shall not be required to select any
project from the illustrative list of additional
projects included in the financial plan under
paragraph (2)(C).
(j) METROPOLITAN TIP,—

(1) DEVELOPMENT.--
(A) IN GENERAL.—In cooperation with the

State and any affected public transportation
operator, the metropolitan planning organi-
zation designated for a metropolitan area
shall develop a TIP for the area for which
the organization is designated.

(B) OPPOItTUNITX FOR COMMENT.—In deVei-
oping the TIP, the metropolitan .planning or-
ganization, in cooperation with the State
and any affected public transportation oper-
ator, shall provide an opportunity for par-
ticipation by interested parties in the devel-
opment of the program, in accordance with
subsection (i)(5).

(C) FUNDING ESTIMATES.—FOT' the gurpose
of developing the TIP, the metropolitan
planning organization, public transportation
agency, and State shall Cooperatively de-
velop estimates of funds that are reasonably
expected to be available to support program
implementation.

(D) UPDATING AND APPROVAL.—The TIP
shall be updated at least once every 4 years
and shall be approved' by the metropolitan
planning organization and the Governor.
(2) CONTENTS.—

(A) PRIORImY LIST.—The TTP shall. include
a priority list of proposed federally sup-
ported projects and strategies to be carried
out within each 4-year period after the ini-
tial adoption of the TIP.

($) FINANCIAL PLAN.
-TYt6 

TTP shall lri-
ciude afinancial plan that—

(i) demonstrates how the TIP can be im-
plemented;

(ii) indicates resources from public and
privaCe souxces that are reasonably ex-
pected to be available to carry out the pro-
gram;

G~1

(iii) identifies innovative financing tech-
niques to finance projects, programs, and
strategies; and

(iv) may include, for illustrative pur-
poses, additional projacts that would be in-
cluded in the approved T1P if reasonable
additional resources beyond those identi-
fYed in the financial flan were available.
(C) DESORIPTIDNS,=E&Ch pPOf 0Ct iri th8 TIP

shall include sufficient descriptive material
(such as type of work, termini, length, a.nd
other similar factors) to identify the project
or phase of the project.
(3) INCLUDED PROJIICTS.—

(A) PROJECTS UNDER THIS TITLE AND CHAP-
TER b3 OF TPi`LE 49 —A TIP d0VC10p6d under
this subaectlon for a metropolitaxi area shall
include the projects within the area that are
proposed for funding under chapter 1 of this
title and chapter 53 of title 49.

(B) PRO.~ECTS UNDER CHAPTER 2.—
(1) REGIONALLY SIQNIFICANT PROJECTS —

Regionally significant projects proposed
for funding under chapter 2 shall be identi-
fied individually in the transportation im-
provemant program.

(ii) OTHER PROJECTS.—Projects proposed
for funding under chapter 2 that are not'
determined to be regionally significant
shall be grouped in one line item or identi-
fied individually in the transportation im-
provement program.
(C) CONSISTENCY WITH LONG-RANGE TRANS-

PORTATION PLAN. Each pI`OjBCt Sh&11 be COri-
sistent with the long-range transportation
plan developed under subsection (i) for the
area.

(D) REQUIREMENT OF ANTICIPATED FULL
FuNDINCi.—The program shall include a
project, or an identified phase of a project,
only if full flzndixig can reasonably be antici-
pated to be available for the project within
the time period contemplated for completion
of the project.
(4) NOTICE AND COMMENT.—BefOTB &ppTOVlrig

a TIF, a metropolitan planning organization,
in cooperation with the State and any affected
public transportation operator, shall provide
an opportuniEp for participation by interested
parties in the development of trie program, in
accordance with subsection (i)(5).

(5) SELECTION OF PROJECTS.—
(A) IN GENERAL,—EXCept &S OthetW198 pro-

vided in subsection (k)(4) and in addition to
the TIP development required under para-
graph (1), the selection of federally funded
projects in metropolitan areas shall be car-
ried out, from the approved TTP—

(i) by—
(T) in the case of projects under this

title, the State; and
(TI) in the case of projects under chap-

ter 53 of title 49, the designated recipi-.
cuts of public transportation funding;
and
(ii) in cooperation with the metropolitan .

planning organization.
(B) MODIFICATIONS TO PROJECT PRIORITY.—

Notwithstanding any other provision. of law,
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action by the Secretary shall not be required
to advance a project included ixi the ap-
proved TIP in place of another project in the
program.
(6) SELECTION OF PROJECT$ FROM TLLUS-

TRATNE LIST.—
(A) NO REQUIRED SELECTION.—NOtwith-

standing paragraph (2)(B)(iv), a State or
metropolitan planning organlzation shall
not be required to select any project from
the illustrative list of additional projects in-
cluded in the financial plan under paragraph
(2)(B)(iv).

(B) REQUIRED ACTION BY THE SECRETARY.—
Action by the Secretary shall be required for
a State or metropolitan glanning organiza-
tion to. select any project from the illus-
traZive list of additional projects included in
the financial plan under paragraph (Z)(B)(iv)
for inclusion in an.approved TIP.
(7) PUBLICATION.---

(A) PUSLrcnTZOx of ~rrPS.—A TIP involving
Federal participation shall be published or
otherwise made readily available by the
metropolitan planning organization for pub-
lic review.

(B) PUBLICATION OF ANNUAL LISTINGS OF
PRO~cTS.—An annual listing of projects, in-
cluding investments in pedestrian walkways
and bicycle transportation facilities, for
which Fedexal funds have been obligated in
.the preceding year shall be published or
oY,herwise made available by the cooperative
effort of the State, transit operator, and
metropolitan planning organization for pub-
lic review, The listing shall be .consistent
with the categories identifYed in the TIP.

(k) TRANSPORTATION MANAt~EMENT AREAS.
(1) IDENTIFICATION AND DESIGNATION.—

(A) TZEQUIRED IDENTIFICATION.—The SeC-
retary shall .identify as . a transportation
management area each urbanized area (as
defined bq the Bureau of the Census) with a
population of over 200,000 individuals.

(B) DESIGNATIONS ON REQIIEST. The S6C-
retary shall designate any additional area as
a tPansgortation management area on the
request of the Governor and the metropoli-
tan planning organi2ation designated for the
area.
(2) TRANSPORTATION PLANS: Iri & ri16tY'Op011-

tan planning area serving a transportation
management axes, transportation plans shall
be based on a continuing and comprehensive
transportation planning process carried oixt by
the metropolitan planning organization in co-
operation with the State and public transpor-
tation operators.

(3) CONGESTION MANAC3EMENT PROCESS,-With-
in a metropolitan planning area serving a
transportation management area,' the trans-
portation planning process under this section
shall address congestion management through
a process that provides for effective manage-
ment and operation, based on a cooperatively
developed and implemented metropolitan-wide
strategy, of new and existing transportation
facilities eligible for funding under this title
and chapter 53 of title 49 through the use of

travel demand reduction and operational man-
agement strategies. The Secretary shall estab-
lish an appropriate phase-in schedule for com-
pliance with the requirements of this section
but no sooner than 1 year after the identifica-
tion of a transportation management area,

(4) SELECTION OF PROJECTS.—
(A) TN .GENERAL.

-All 

federally funded
projects carriers out within the boundaries of
a metropolitan planning area serving a
transportation management area ixnder this
title (excluding projects carried out on the
National Highway System and projects car-
ried out under the bridge program or the.
Interstate maintenance program) or under.
chapter 53 of title 49 shall be selected for im-
plementation from the approved TIP by the
metropolitan planning organization des-
ignated for the area in consultation with the
State and any affected public transportation
operator.

(B) NATIONAL HIGHWAY SYSTEM PROJECTS,—
Projects carried out within the boundaries
of a metropolitan planning area serving' a
transportation management area on the Na-
tianal Highway System and projects carried
out within such boundaries under the bridge
program or the Interstate maintenance pro-
gxam under this title shall be selected for
implementation from the approved TIP by
the State in cooperation with the metropoli-
tan planning organization designated for the
area.
(5) CERTIFTCATION,—

.(A) IN aExERnL.—The Secretary shall—
(i) ensure that the metropolitan plan-

ning process of a metropolitan planning
organization serving a transportation
management area is being Carried out in
:accordance with applicable provisions of
Federal law; and

(ii) subject to subparagraph (B), certify,
not less often than once every 4 years, that
the requirements of this paragraph are
met with respect to the metropolitan glan-
ning process.
(B) REQUIREMENTS FOR CERTIFICATION.—

The Secretary may make the certification
undersubparagraph(A)if—

(i) the transportation planning process
complies with the requirements bf this
section and other applicable requirements
of. Federal law; and

(ii) there is a TIP for the metropolitan
planning area that has been approved by
the metropolitan planning orgattization
and the Governor.
(C) FiFFECT OF FAILURE TO CERTTFY.—

(i) WITHHOLDINQ OF PROJEUT. P+UNDS.—If &
metropolitan planning process of a metro-
politan planning organi2ation serving a
transportation management area is not
certified, the Secretary may withhold up
to 20 percent of the funds attributable to
the metropolitan planning area of the met-
ropolitan .planning organization for
projects flxnded under this title and chap-
ter 53 of title 49.

(11) RESTORATION OF WITHIiELD FUNDS.—
The withheld ftumds shall be restored to the

ADD-35
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metropolitan planning area at such time
as the metropolitan planning process is
certifYed by the Secretary.
(D) REVIEW OF CER.TTFIgATTON.-ITi Tn2.kfrig

certification determinations under this
paragraph, the Secretary shall provide for
public involvement appropriate to the met-
ropolitan area under review.

(l) ABBREVIATED PLANS FOR CERTAIN AREAS.--
(1) IN GENERnL,-Snbject.to paragraph (2), in

the case of a metropolitan area not designated
as a transportation management area under
this section, the Secretary maY provide for
the development of an abbreviated transpor-
tation plan and TIP for the metropolitan plan-
ning area that the Secretary determines is ap-
propriate to achieve the purposes of this sec-
tion, taking into account the complexity of
transportation problems in the area.

(2) NONATTAINMENT AREAS.-TY18 Secretary
may not permit abbreviated plans or TIPs for
a metropolitan area that is in nonattainment
for ozone or carbon monoxide under the Clean
Air Act.
(ril) ADDITIONAL REQUIREMENTS FOR CERTAIN

NONATTAINMENT AREAS,-
(1) TN GENERnL.=,-Notwithstanding anq other

provisions of this title or chapter 58 of tide 49,
for transportation management areas classi-
fYed as nonattainment for ozone or carbon
monoxide pursuant to the Clean Air Act; Fed-
eral i~nds may not be advanced in such area
for anq highway project that will result in a
significant increase iri the carrying capacity
for single-occupant vehicles unless the project
is addressed through a congestion manage-
ment process,

(2) APPLICABILYT^Y.-Thi3 subsection ~ppiieS
to a nonattainment area.within the metropoll-
tan planning area boundaries determined
under subsection (e).
(ri) LIMITATION ON STATUTORY CONSTRUCTION,-

Nothing in this section shall be construed to
confer on a metropolitan planning organization
the authority to impose legal requirements on
any transportation facility, provider, or project
not eligible under this title or chapter 53 of title
49.

(0) F(7NDING,-FU]ld8 set aside under section
104(f) of this title or section 5305(8) of title 49
shall be available to carry out this section.

(p) CONTINUATION OF CURRENT REVIEW PEtAC-
TicE.-Sixice plans and TIPS described in this
section are subject Lo a reasonable opportunity
for public comment, since individual projects in-
eluded in plans and TIPa are sub3ect to review
under the National Environmental Policy Act of
1969 (42 U.S.C. 4321 et seq.), and since decisions
by the Secretary concerning plans and TTPs de-
scribed in this section have not been reviewed
under~sueh Act as of January 1, 1997, any, deci-
sion by the Secretary concerning a plan of TIP
described in this section shall not be considered
to be a Federal action subject to review under
such Act.
(Added Pub. L. 87-866, § 9(a), Oct. 23, 1962, 76 Stat.
1148; amended. Pub. L. 91-605, title I, § 143, Dec.
31, 1970, 64 Stat. 1737; Fub. L. 95-599, title I, § 169,
Nov. 6, 1978, 92 Stat. 2723; Pub. L. 102-240, title I,

§1024(a), Dec. 18, 1991, 105 Stat. 1955; .Pub. L.
10 388, title V, §502(b), Oct. 6, 1992, 106 Stat.
1566; Pub. L. 103-429, § 3(5), Oct. 31, 1994, 108 Stat.
4377; Pub. L. 104-59, title III, §317, Nov. 28, 1995,
109 Stat. 588; Pub. L. 105-178, title I, § 1203(a}-(m),
(o), June 9, 1998, 112 Stat. 170-179; Pub. L. 105-206,
title IX, §9003(c7, July 22, 1998, 112 Stat. 839; Pub.
L. 109-59, title VI, §6001(a), Aug. 10, 2005, 119
Stet. 1839.)

REFERENCES IN 'PEXT

The Clean Air Act, referred to in subsecs. (e)(4),
(5)(D), (g)(1), (1)(3), (t)(2), and (m)(1), is act Ju19 14, 1955,
ch. 360, 69 Stat. 322, as amended, which ie olaesiried gen-
eraily to ohaDter 85 ($7401 et seq.) of Title 42, The Pub-
lic health and Welfare. For complete classification of
this Act to the Oode, eee Short Title note aet out under
section 7401 of R`itle 42 and Tablee.

The date of enactment of the SAFETEA-LU, referred
to in subset. (e)(4), (5), is the date of enactment of Pub.
L. 109-59, which was.approved Aug.,10, 2005.

Public Law 96-551, referred to in aubsee. (i~(3)(A), is
Pub. L. 96 551, Dec. 19, 1980, 94 Stat. 3233, which is not
diaasiried to the Code,

The National Environmental Po11cy Act oT 1869, re-
ferred to in subset. (p), 1s Pub, L. 81-19D, Jan. 1, 1970, 83
Stet, 852, as amended, which is claesiried generally to
chapter 55 ($4321 et aeq.},of Title 42, TLe Public Health
and Welfare. For complete claasirioation of this Act to
the Code, see Short Title note set out .under section
4321 of Title 42 and Tables.

AMENDMENTS

2005--Pub. L. 109-b9 amended section catahline and
text generally,aubstituting provisions relating to met-
ropolitan transportation planning for grovisione relat-
ing to, 1n subset. (a), general requirements for develop-
ment of transportation plans and programs for urban-
ized areas, in subsea. (b), designation of metropolitan
planning organizationa,in subseb.(a), determination of
metropolitan planning area boundaries, in subset, (d),
coordination of transportation planning in multistate
metropolitan areas, in subset. (e), coordination of met-
ropolitan planning organizations, in subset. (f~, scope of
the planning process, to subset. (g), development of a
long-range transportation glen, in subset, (h), develop-
ment of a metropolitan area transportation improve-
ment program, in subset. (i), designation of tranapor-
tation management areas; in subset. (i). abbreviated
plans and programs for asses not designated as trans-
portation management areas, in subset. (k), transfer of
funds, in subaeo, (i), additional requirements for nor,-
attainment areas under .the Clean Air Act,1n subset.
(m), limitation on statutory construction, in subset.
(n), lYixiding, and in subseo. (o), review of plane and pro-
grams under the National Environmental Policy Act of
1969.

1998-Subseo. (a). Pub. L, lOb-178, §1203(x), reenacted
heading without change and amended text of subset. (a)
genera119.. Prior to amendment, text read as follows:
"It !s in the.nationai interest to encourage and gro-
mote the development of transportation systems em-
bracing various modes of transportation in a manner
which will efficiently maximize mobility of people and
~ooda within and through urbanized areas and mini-
mize transportation-related flzel consumption and air
pollution. To accomplish this objective, metroAOlitan
planning organizations, in cooperation with the State,
shall.develop transportation plena and programs for ur-
bani2ed areas of the State. Such plena and programs
shall provide for the development of transportation fa-
cilities (including pedestrian walkways and bicycle
transportation facilities) whloh will funotion as an
intermodai transportation system for the Mate, the
metropolitan areas, and the Nation. The process for de-
veloping suoh plans and programs shall provide for con-
eideratlon of all modes of transportation and shall be
continuing, cooperative, and comprehensive to the de-

~' 1 ~ i
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metropoiltan plaxining organization plan or program
updates shall.rellect changes made by this section."

DEMONSTTtATION PROJECT FOR REBTRICfED ACCE83 TO
CENTRAL BUSINESS AIBTRTCT OF METkOPOLM`AN AREAS

Section 155 of Pub. L. 95-599 authorized Secretary of
Transportation to carry out a demonstration project in
a metropolitan area respecting the restriction of access
of motor vehicles to the central business district dur-
ing peak hours of traffic, authorized the necessary ap-
gropriations, and required progress reports and a rinal
report and recommendations not later than Chree years
after Nov. B, 1978.

REDUCTION OF URBAN .BLIGHT'ADJACENT TO FEDE$AL-
AID PRIMARY AND INTERSTATE HI6I3WAY8 LOCAT&D IN

.CENTRAL BUSINESS DISTRIOTB

SecGion.159 of Pub. L. 95-599 directed Secretary to
conduct's study and submit a report to Congress not
laEer than two years after Nov. 6, 1978, respecting the
potential For reducing urban blight adjacent to Fed-
eral-aid primary and interstate highways located in
central business districts.

URBAN SYSTEM STUllY

Pub. L. 94-280, title I, §149, May 5, 197fi, 90 Stat. 447,
directed Secretary of Transportation to conduct a
study of the factors involved in planning, selection,
etc., of Federal-aid urbaxi system routes including an
analysis of organizations carrying out the planning
process, the status of ~urlsdictian over roads, Drogram-
ing rea~onaibillties ender local and State laws, and au-
thority of local units, such study to be submitted to
Congress within six months of Ma9 5, 1976.

FRINgE PARKING DEMONSTRATION PR.OJEOTS

Pub. L. 90-495, §il, Aug. 23, 1968, 62 Stat. 820, author-
ized Secretary to approve construction of Bublicly
owned parking facilities under this title until June 30,
1971, as'a demonstration project, authorized the Fed-
eral share of any project under this section to be 50%,
prevented approval of grojects by the Secretary unless.
the State or political subdivision thereof where the
protect la located Can construct, maintain, and operate
the facility, unless the Secretary has entered into an
agreemexit with the State or politipai subdivision gov-
erniri$ the lYnancing, maintenance; and operation of
the facility; and unless the Secretary has approved de-
sign standards for construction of the facility, defined
`parking facilities", permitted a SCate or political aub-

division to contract for the operation of such facility,
prohibited approval of the pro}ect by the Secretary un-
less it is carried on in accordance with section 134 of
this title (this section), and required annual reports to
Congress on the demonstration proiaCts approved under
Uhia section, prior to repeal by Pub. L. 9105, title I,
§.134(c), Dec. 31. 1970, 84 Stat. 1734. See section 137 of
this title.

¢ 155. Statewide transportation planning

(&) GENERAL REQUIREMENTS.-
(1) DEVELOPMENT OF PLANS AND PEtOQRAMB.—

To accomplish the objectives stated in section
134(a), each State shall develop a statewide
transportation plan and a statewide transpor-
tation improvement program for all areas of
the State, subject to section 134.

(2) CorrrENTS.—The statewide transportation
plan and the transportation improvement pro-
gram developed for each State shall provide
for the development and integrated manage-
ment and operation of transportation systems
and facilities. (including accessible pedestrian
walkways and bicycle transportation facili-
ties) 'that will f5uiction as an intermodal
transportation system for the State and an in-

~t1

tegral: part of an intermodal transportation
system for the United States.

(3) PRQCF7S8 OF DEVELOPMENT.-The ptOCe88
for developing the statewide plan and the
transportation improvement. program shall
provide for consideration of ali modes of trans-
portation, and the policies stated iri section
134ta}, and shall be continuing, cooperative,
and comprehensive to the degree appropriate,
based on the Complexity of the transportation
problems to be addressed.
(b) COORDINATION WITH METROPOLITAN PLAN-

NTN6; STATE IMPLEMENTATION PLAN —A St&te
shall—

(1) coordinate planning carried out under
this section with the transportation planning
activities carried out under section 134 for
metropolitan areas of the State and with
statewide trade and economic development
planning activities and related multistate
Blanning efforts; and

(2) develoB the transportation portion of the
State implementation plan as required by the .
C1ean.Air Act (42 U.S.C..7401 et seq.).
(C) INTERSTATE ACiREEMENT$.—

(1) IN GENERAL.—The consent of Congress is
granted to two or more States entering into
agreements or oompacts, not in conflict with
any law of the United States, for cooperative
afYorts and mutual assistance in support of ac-
tivities authorized under this section related
to interstate areas and localities in the States
and establishing authorities the States con-
sider desirable for making the agreements and
compacts effective.

(2) RESERVATION OF RIGHTS.—Th8 I'lght t0
alter, amend, or repeal interstate compacts
entered into under this subsection is expressly
reserved.
(d) SCOPE OF PLANNR4G PROCESS.—

(1) Ix a~rrEx,AL.-Each State shall carry out
a statewide transportation Planning process.
that provides for consideration and implemen-
tation of pro~ecta, strategies, and services that
will—

(A) support the economic vitality of the
TJnited States, the States, nonxnetropolitan
•areas, and metropolitan areas, eapecialiy by
enabling global competitiveness, productiv-
itY, and efficiency;

(B) increase the safety of the transpor-
tation system" for motorized and non-
motorized users;

(C) increase the security of the transpor-
tation system for motorized and non-
motorized users;

(D) increase the accessibility and mobility
of people and freight;

(E) protect and enhance the environment,
promote energy conservation, improve the
quality of life., and promote consistency be-
tween transportation improvements and
State and local planned growth and eco-
nomib development patterns;

(F} enhance the integration and connec-
tivity of the transportation system, across
and between modes throughout the State,
for people and freight;

(G) promote efficient s9stem management
and operation; and
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(H) emphasize the preservation of the ex-
isting transportation system.
(2) FAILURE TO CONSIDER FACTOTLS.—T11~ fail-

ure to consider any factor specified in para-
graph (1) shall not be reviewable by any court
under this title or chapter 53 of title 49, sub-
chapter II of chapter 5 of title 5, or chapter 7
of title 5 in and matter affecting a statewide

.transportation plan, the transportation im-
provement program, a project or strategy, or
the certifYcation of a planning process.
(8) ADDT'I'TONAL REQUIREMENTS.-Ill carrying

out planning under this section, each State shall
consider, at a minimum—

(1) with respect to nonmetropolitan areas,
the concerns of affected local officials with re-
sponsibility for transportation;

(2) the concerns of Indian tribal govern-
ments and Federal land management agencies
that have jurisdiction over land within the
boundaries of the State; and

(3) ,coordination of transportation plans, tha
transportation improvement program, and
planning activities with related planning ac-
tivities being carried out outside of metropoli-
tan planning areas axid between States.
(f7 LONQ-RANGE STATEWIDE TRANSPORTATION

PLAN.—
(1) AEVELOPMENT.—Each State shall develop

a .long-range statewide transportation plan,
with a minimum 20-year forecast period for all
areas of the State, that provides for the devel-
opment and implementation of the intermodal
transportation system of the State.

(2) CONSULTATION WPPH 60VERNMENTB.—
(A) METROPOL?TAN AREAS.—The 3t&tBWide

transportatlon plan shall be developed for
each metropolitan area in the State in co-
operation with the metropolitan plattning
organization designated for the metropoli-
tan area under section 134.

(B) NONMETROPOLTTAN AREAS.—W1th re-
spect to nonmetropolitan areas, the state-
wide transportation plan shall be developed
in consultation with affected nonxnetropoli-
tan officials with responsibility for transpor-
tation. The Secretary shall not review or ap-
prove the consultation process in each
State.

(C) INDIAN TRIBAL AREA$.—With respect t0
each area of the State under the jurisdletion
of an Indian tribal government, the state-
wide transportation plan shall be developed
in consultation with the tribal g~overnxnent
and the Secretary of the Interior.

(D) CONSUliTATION, COMPARISON, AND CON-
SIDERATTON,—

(1) IN GENERAL.
-The long-T'&nge trans-

portation plan shall be developed, as ap-
progriate,in consultation with State,trib-
al, and local agencies responsible for land
usa management, natural resources, envi-
ronmental protection, conservation, and
historic preservation.

(il) COMPARISON AND CONSIDERATION.—
Consultation under clause (i) shall involve
comparison of transportation plans to
State and tribal conservation planx or
maps, if availakie, and comparison of
transportation plans to inventories of nat-
ural or historic resources, if available.

'1t

(3) PARTICIPATION BY INTERESTED PARTIES.—
(A) IN GENERAL.—Iri developing the state-

wide transportation plan, Che State shall
provide citizens, affected public agenoies,
representatives of public transportation em-
~ployees, freight shippers, private providers
of transportation,representatives of users of
public transportation, representatives of
users of pedestrian walkways and bicycle
transportation facilities, representatives of
the disabled, providers of freight transpor-
tation services, and other interested parties
with a reasonable opportunity to comment
on the proposed plan.

(B) METHODS.—Iri CBerrying OUt sUbpas&-
graph (A), the State shall, to the maaimum
extent practicable—

(i> hold any public meetings at conven-
ient and accessible locations and times;

(ii) employ visual9zation techniques to
describe plans; and

(iii) make public information available
in electronically accessible format and
means, such as the World Wide Web, as ap-
propriate to afford reasonable opportunity
for consideration of public information
under subparagraph(A).

(4) MITIGATION AOTTVITIES,—
(A) IN QENERAL~ A lOrig-T&rig8 tr&ri8p0I'-

tation plan shall include a discussion of po-
tenGial environmental mitigation activities
and potential areas to carry out these activi-
ties, including activities that may have the
greatest potential to restore and maintain
the environmental f~inetions affected bq the
plan.

(B) CONSULTATION.—The d1SClls8i0n ah&ll be
developed in consultation with Federal,
State, and tribal wildlife, land management,
and regulatory agencies.
(5) FINANCIAL PLAN.—'Th0 8t&t0W1d0 trans-

portation plan may include a financial plan
that demonstrates how the adopted statewide
transportation plan can be implemented, indi-
cates resources fY~om public and private
sources that are reasonably expected to be
made available to carry out the plan, and rec-
ommends any additional financing strategies
for needed projects and programs. The finan-
cial plan may include, for illustrative pur-
poses, additional projects that would be in-
cluded in the adopted statewide transpor-
tation plan if reasonable additional resources
beyond those identified in the financial plan
were available,

(6) SELECTION OF PROJECTS FROM ILLUS-
TRATIVE LIST.—A State sh&11 nOt be r0glllred~t0
select any project from the illustrative 11st of
additional projects included in the financial
plan described in paragraph (5?.

(7) EXISTINGF SYSTEM.—Th8 statewide trans-
portation plan should include capital, opsr-
ations and management strategies, invest-
ments, 'procedures, and other measures to en-
sure the preservation and most efficient use of
the existing transportation system.

(8) PUBLICATION OF LONC3-RANGE TRANSPOR-
TA7'ION PLerrs.-Each long-range transpor-
tation plan prepared by a State shall be pub-
liahad or otherwise made available, including
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(to the maximum extent practicable) in elec-
tronically accessible formats and means, such
&s the World Wide Web.
(g) STATEWIDE TRANSPORTATION IMPROVEMENT

PROGRAM.—
(1) DEVELOPMENT.—E&Ch St&te shall deVelOp

a statewide transportation improvement .pro-
gram for all axeas of the State. Sueh program
shall cover a period of 4 years and be updated
every 4 years or more fY~equently if the Gov-
ernor elects to update more frequently.

(2) CONSULTATION WTTFT GOVETtNMENTB.—
(A) METROPOLITAN AftEAB.—With reBpeCt t0

each metropolitan area in the State, the
program shall be developed in cooperation
with the metropolitan planning organization
designated for the metropolitan area under

.section 134.
(B) NONMETROPOLTTAN AREAS.—With re-

spect to each nonmetropolitan area in the
State, the program shall be developed in
consultation with affected nonmetropolitan
local officials with responsibility for trans-
portation. The Secretary shall not review or
approve the specific consultation process in
the State.

(C) INDIAN TRIBAL AREAS.—With T88peCt t0
each area of the State under the jurisdiction
of an Indian tribal government, the program
shall be developed in consultation with the
tribal government and tha Secretary of the
Interior.
(3) PARTIdIPATION BY INTERESTED PARTIES.—

In developing Che program, the State shall
provide citizens, affected public agencies, rep-
resentatives of public transportation employ-
ees, freight shippers, private providers of
transportation, providers of freight transpor-
tation services, representatives of users of
public transportation, representatives of users
of pedestrian walkways and bicycle transpor-
tation facllities, representatives of the dis-
abied, and other interested parties with a rea-
sonable opportunity to comment on the pro-
posed program.

(4) INCLUDED PROJEC7`3.—
(A) IN GENERAL.—A tY'&113pOZ't&tiOri im-

provement program developed under this
subsection for a State shall include federally
supported surface transportation expendi-
turea within the boundaries of the State.

(B) Lismirra of rROaECrs.—An annual list-
ing of projects for which funds have been ob-
ligated in the preceding year in each metro-
politan planning area shall be published or
otherwise made available by the cooperative
effort of the State, transit operator, and the
metropolitan planning organization for pub-
lic. review. The listing shall be consistent
with the funding categories identified in
each metropolitan transportation improve-
ment program.

(C) PROJECTS UNDER CHAPTER 2.—
(1) REG4IONALLY SIGNIFICANT PROJECTS.-

Regionally slgnificanE projects proposed
for funding under chapter 2 shall be identi-
fied individually in the transportation im-
provement program.

(~l) OTHER PROJECTS.-PI'OjBCtS proposed
for funding under chapter 2 that are not

determined to be regionally significant
shall be grouped in one line item or identi-
fisd individually in the transportation im-
provement program:
(D) CONSISTENCY WITH STATEWIDE TRANS-

PORTATION PLAN,=Each project sha11 be—
(1) consistent with the statewide trans-

portation plan developed under this sec-
tion for the State;

(ii) identical to the groject or phase of
the project as described in an approved
metropolitan transportation plan; and

(iii} in conformance with the. apBlicable
State air quality implementation plan de-
veloped under the Clean Air. Act, if the
project is carried out in an area designated
as nonattainment for ozone, particulate
matter, or carbon monoxida under such.
Act.
(E) REQUIREMENT OF ANTICIPATED FULL

FUNDING.—The transportation improvement
program sk~ail include a project, or an identi-
fied phase of a project, only if full funding

,can reasonably be anticipated to be avail-
able for the pro3ect within the time period
contemplated for completion of trie project.

(F) FINANCIAL PLAN.—The transpoTtatiOn
improvement program may include a firian-
cial plan that demonstrates how the ap-
provad transportation improvement program
can be implemented, indicates resources
fY~om public and private sources that are rea-
sonably expected to be made available to
carry out the transportation improvement
program, and recommends any additional fi-
nancing strategies for needed projects and
programs. The financial plan may include,
for illustrative gurposes, additional projects
that would be included in the adogted trans-
portation plan if reasonable additional re-
souxcas beyond those identified in the finan-
cial plan were available.

(G) SELECT'LON OF PROJECT$ FROM ILLUB-
TRATIV$ LIST:

(i) NO REQUTTtED SELECTION,—NOtWith-
standing subparagraph (F), a. State shall
not be required to select any project from
the illustrative list of additional projects
included in the financial plan under sub-
paragraph (F).

(ii) REQUIRED ACTION BY THE SEC-
RETARY.—Action by the Secretary shall be
required for a State to select any project
from the illustrative list of additional
projects included in the financial plan
under subparagraph (F`) for inclusion in an
approved transportation improvement pro-
gram.
(H) PRTORTTTES.—The transportation im-

provement program shall reflect the prior-
ities for programming and expenditures of
funds, including transportation enhance-
ment activities, required b9 this title and
chapter 53 of title 49.
(5) PROJECT :SELECTION FOR AREAS OF LESS

THAN 50,000 POPULATION:—PtOjeCtS CarP18d Otlt
in areas with populations of less than 50;000 in-
dividuals shall be selected, fY~om the approved
transportation improvement program (exclud-

~~~ •
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Page 143 TITLE 23-HIGIiWAYS § 13b

ing projects carried out on the National Aigh-
way System and projects carried out under the
bridge program or the Interstate maintenance
program 'under this title or under sections
5310, 5311, 5316, and 5317 of title 49); by the
State in cooperation with the affected non-
metropolitan local officials with reaponsibil-
ity for transportation. Profeots carried out in
areas with populations of less than 50,000 indi-
viduals on the National T-Tighway Sgstem or
under the bridge program or the Interstate
maintenance program under this title or under
sections 5310, 5311, 5316, and 5317 of title 48
shall be selected, fY~om the approved statewide
transportation improvement program, by the
State in consultation with the affected non-
metropolitan local officials with responsibil-
ity for transgortatioxi.

(6) TRANSPORTATION IMPROVEMENT PROGRAM
APPROVAL.-Every 4 years, a transportation
improvement program developed under this
subsection shall be reviewed and approved by
the Secretary if based on a current planning
finding.

(7) PLANIIING FINDING.-A finding Sh&11 be
made by the Secretary at least every 4 years
that the transportation planning process
through which statewide transportation plans
and programs are developed is consistent with
this section and section 134.

(8) MODIFICATIONS TO PROJECT PRIORITY.-
Notwithstanding any other provision of law;
action by the Secretary shall not be required
to advance a project included 1n the approved
transportation improvement program in place
of another project in the program.
(h) FurmixG.-Funds set aside pursuant to sec-

tion 104(f7 of this title and section b3.05(g) of title
49, shall be available to carry out this section.

(]) TREATMENT OF CERTAIN STATE LAWS AS
CONGESTION MANAGEMENT PROCESSES.-FOt pur-
poses of this section and section 134, and sec-
tiona 5303 and 5304 of title 49, State laws, rules,
or regulations pertaining to congestion manage-
ment xystems or programs may constitute the
congestion management process under ties seo-
tion and section 134, and sections 5303 and 5304 of
title 49, if the Secretary finds that the State
laws, rules, or regulations are consistent with,
and flilfiil the intent of, the purpoaes.of this sec-
tion and section 134 and sections 5303 and 5304 of
title 49, as appropriate.

(j) CONTINUATION OF CURRENT REVIEW PRAG
TtaE.-Since the statewide transportation plan
and the transportation improvement program
described in this section are subject to a reason-
abie opportunity for public comment, since indi-
vidual projects included in the statewide trans-
portation plans and the transportation improve-
ment program are subject to review under the
National Exivironmental Policy Act of 1969 (42
U.S:C.'4321 et.seq.), and since decisions by the
Secretarg concerning statewide transportation
plans or the transportation improvement pro-
gram described in this section have not been re-
viewed under such Act as of January 1, 5997, any
decision by the Secretary concerning a metro-
politan or statewide transportation plan or the
transportation improvement program described
in this section shall not be considered to be a
Federal action subject to review uttder such Act.

(Added Pub.. L. 90-495, § 10(a), Aug. 23, 1968, 82.
Scat. 820; amended Pub. L. 91-505, title I,
§§106(g), 125, DeC. 31, 1970, 84 Stat. 1718, 1729; Pub.
L. 93-87, title I, §119, Aug. 13, 1973, 87 Stat. 259;
Pub. L. 94-280,. title I, §123(a), May 5, 1978, 90
Stet. 439; Pub. L. 10 240, title I, § 1025(a), Dec.
18, 1991, 105 Stat. 1962; Pub. L. 103-429, § 3(6), Oct.
31, 1994, 108 Stat. 4378; Pub. L. 105-178, title T,
§ 1204(a}-(h), June 9, 1998, 112 Stat. 180-184; Pub.
T,. 109-59, title VI, §6001(a), Aug. 10, 2005, 119
Stet. 1851.)

REFERENCES IN TEXT

The Glean. Air Act, referred to in subeecs. (b)(2) and
(g)(4)(D)(iif), is act July 14, 1955, ch. 360, 69 Stat. 322, as
amended, which is olasaifled generally to nhapter 86
(§7401 et aeq.) of Title 42. The Public Health and Wel-
fare. For complete claesifYcation of thle Act to the
bode, see Short Title note Get out under section 7401 of
Title 42 and Tables.

The National Environmental Policy Act of 1969, re-
ferred to in. subseo. (J), is Pub. L. 91-180, Jan, 1, 1970, 83
Stet. 852, as amended, which is classiried generally to
chapter 55 (§4321 et seq.) of.Titie 42, The Public Health
and Welfare. For complete classification oT this Aot to
the Code, see Short Title note set out under section
4321 of Title 42 and Tabiea.

PRIOR P&OVISIONB

A prior section 135, Pub. L. 89-139, §4(a), Aug. 28, 1965,
79 Stat. b78, called for a hSghway safety program in
each State approved Hy the Secretary, prior to repeal
by Pub. L. 8564, title I; §102(a1, Sept. 9, 1966, 80 StaG.
734. See section 402 of this title.

AMENDMENTS

2oD5-Pub. L. 109-59 amended section catchline and
text generally, substituting provisions relating to
statewide transgortation piannin~ for provisions relat-
ing to, in subaec. fa), development of plans and pro-
grame by, each State, in subaeo. (b), coordination of
State with Federal planning, in subsec. (c), scope of
planning process, In subsec. (d), additional mSnimum
re9uirements Yor each State to consider, in subset. (e),
development of a long-range transportation plan, in
subsea. (i~, development of a State transportation im-
provement program, In subsea (g), funding, in subset.
(h), treatment oS certain State laws as congestion man-
agement a9etema, and, in aubsec. (i), review of plena
and programs under the National Environmental Pot=
lay Act of1969.

199&-Subsea. (a). Pub. L, lOTr178, §1204ta), reenacted
heading without change and amended text of subsea. (a)
generally. Prior to amendment, text read as follows:
"It is in the national interest to encourage and pro-
mote the development of tranaportatioxi systems em-
braeing varioixa modes of transportation in a manner
that will serve all areas of the State efficiently and ef-
fectively. Sub~eet to aectioYi 134 of this title, the State
shall develop transportation plans and programs for all
areas, of the State. Such Blans and groSrams shall pro-
vlde for development of transportation facilities (in-
cluding pedestrian walkways and bicycle tranapor-
tation facilities) which will flxnetion as an intermodal
State transportation system. The process for develop-
ing such plans and, programs shall provide for conaider-
ation of all modes of transportation and shall be.con-
Cinuing, cooperative, and eomprehenaive to the degree
approBriate, based on the complexity of .the transpor-
tation probiema."

Sixbaec, (b). Pub. L. 105-178, §1209(b), inserted "and
sections 5303 through 5305 of title 49" after "aectlon 134
of Chia title".

Subset. (c). Pub. L. 105-178, §1204(c), amended heading
and text of subaec. (c) generally, auhatituting prov!-
sione relating to scope of Blanning process for provi-
siona relating to considerations to be involved in
State's continuous transportation planning process.

't1 ~1
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Pt. 50, App. N
(4) The requirements in paragraphs (b)(1)

through (3) of this section shall be met for 3
consecutive years in order to produce a valid
spatially averaged annual standard design
value. Otherwise, the individual (single) site
attnual standard design values shall be com-
pared directly to the level of the annual
NAAQS.

(c) Seotion 58.12 of this chapter specifies
the required minimum frequency of sampling
for PMx,s. Exceptions to the apecifYed sam-
pling iY~equencies, such as a reduced lYe-
quency during a season of expected low con-
cenUrations ({.e., "seasonal sampling"), are
subiect to the apBroval of EPA. Annual 96th
percentile values are to be calculated accord-
ing to equation b in section 4.6 of this appen-
dix when a site operates on a "seasonal sam-
pling" schedule.

3.0 Requirements Ior Data Used jor Compari-
sons With the PM2,5 NAAQS and D¢ta Report-
2ng Constderattons.
(a) Except as otherwise provided in this ag-

pendix, only valid FRM/FEMIARM PMx.s data
re4uired to be submitted to EPA's Air Qual-
1ty System (AQS) shall be used in the design
value calculations.

(b) PMa.s measurement data (typically
hourly for continuous instruments and daily
for filter-based instruments) shall be re-
ported to AQS in micrograms per cubic
meter (µg/ms) to one decimal place, with ad-
ditional digits to the right being truncated.

(c) Block 24-hour averages shall be com-
puted fY~om available hourly PMzs concentra-
tion data Yor each corresponding da9 of the
year and the result shall be stored in the
fYrs~, or start, hour (i.e.,,midnight, hour '0')
of the 24-hour period. A 24-hour average shall
be considered valid if at least 75 peroent (i.e.,
18) of the hourly averages far the 24-hour pe-
riod are available. In the event that less
than all 29 hourly averages are available (i.e.,
less than 24, but at least 18), the 24-hour av-
erage shall ba computed on the basis of the
hours available using the number of avail-
able hours as the divisor (e.g., 19). 24-hour pe-
riods with seven or more missing hours shall
be considered valid if, after substitutinS zero
for all missing hourly concentrations, the 2fl-
hour average concentration is greater than
the level of the standard. The computed 24-
hour average PIVI:,s concentrations shall be
reported to one decimal place (the additional
digits to the right of the Tirst decimal place
are truncated, consistent with the data han-
dling procedures for the reported data).

(d) Except Fox calculation of spatially aver-
aged annual means and spatially averaged
annual standard design values, all other cal-
culations shown in this appendix shall be im-
plemented on a site-level basis. Site level
data, shall be processed as follows:

(1) The default dataset for a site shall con-
sist of the measured oonaentrations recorded
1Y~om the designated primary FRM/FEM/AiZIVf

40 CFR Ch. i (7-i-10 Edition)

monitor. The primary monitor shall be des-
ignated in the appropriate State or local
agency PM Monitoring Network Description,
All daily values produced by the primary
aamgler are aonaidered part of the site
record (i,e., that site's daily value?; this in-
cludes all creditable samples and all extra
samples.

(2) Data Yor the primary moniWr shall be
augmented as much as possible with data
from collocated FRM/FEM/ARM monitors. If
a valid 24-hour measurement is not produced
from the primary monitor for a P&rticular
day (scheduled or otherwise}, but a valid
sample is generated by a collocated FRM/
FEM/ARM instrument (and recorded 1n
AQS), then that collocated value shall be
considered part oT the site data record (i.e.,
that site's da11y value). If more than one
valid collocated FRM/FF.,NLARM value is
available, the average of those Valid oollo-
cated values shall be used as the daily value.

(e) All daily values in the composite site
record are used in annual mean and 88th Ber-
centile calculations, however, not all daily
values are :give credit towards data com-
pletenesa requirements. Only "creditable"
samples are given credit for data compieGe-
ness. Creditable samples include valid sam-
pies on scheduled sampling days and valid
make-up samples. Ali other types oL daily
values are referred to as "extra" samples.

4.0 Com7~ar{so~cs Wtth the PMZ,s NAAQS.

4.1 Annual PMx.s NAAQS.

(a) The annual PMZ,s NAAQS is met when
the annual standard design value is less than
or equal to 15.0 micrograms per cubic meter
(µg~m9~•

(b) For single site comparisons, 3 years of
valid annual means era required to produce a

.valid annual standard design value. In the
case of spatial averaging, 3 years of valid
spatially averaged annual means are re-
c(uired to produce a valid annual standard de-
sign value. Designated sites with leas than 3
years of data shall be included in annual spa-
tial averages for those years that data com-
gieCenesa requirements are met. A year
meets data completeness requirements when
at least 7b peroent of the scheduled sampling
dais for each quarter have valid data. (Qnar-
terly data Capture rates (expresaefl as a per-
centage) are specitYCally oaloulated as the
number of creditable samples for the quarter
divided by the number of scheduled samples
for the quarter, the result then multiplied by
100 and rounded to the nearest integer.? How-
ever, years with at least it samples in each
quarter shall be considered valid, notwith-
standing quarters with less than complete
data, if the resulting annual mean, spatially
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averaged annual mean conaeatration, or re-
suiting annual standard design value con-
centration (rounded according to the conven-
tione of section A.3 oP this appendix) is great-
er than the level of the standard. Further-
more, where tha explicit 11 sample per quar-
ter requirement is not met, the alts annual
mean shall still be considered valid if, b9
substituting a low value (described below)
for the missing data in the deficlept quarters
(substituting enough to meet the it sample
minimum), the computation still ylelds a re-
calculated annual mean, spatially averaged
annual meaxi concentration, or axinual atand-
ard design value concentration over the level
of the stfa,ndard. The low value used for this
substitution teat shall be the lowest reported
daily value in the site data record for that
calendar quarter over the most recent 3-year
period. If an annual mean is deemed oom-
plete using this test, the original annual
mean (without substituted low values) shall
be consideren the offinial mean value for this
site, not the result of the recalculated test
using the low values.

(c) The use of less than complete data is
subject to the approval of EPA, which may
consider factors such as monitoring alts clo-
sures/moves, monitoring diligence, and near-
by concentrations in determining whether to
use such data.

(d) The equations for calculating the an-
nual standard design values are given in see-
tion 9.4 of this apgendix,

4.2 24-Hour PMz,S NAAQS.

(a) The 24-hour PM2.s NAAQS is met when
the 24-hour standard design value at each
monitoring site is leas than or equal to 35 µg/
ms, Thia comparison shall be based on 3 con-
secutive, compete years of aSr quality data.
A year meets data completeness require-
ments when at least 75 percent of the sched-
uled sampling days for each quarter have
valid data. FIowever, 9eara shall be consid-
ered valid, notwithstanding quarters with
less than complete data (even gparters with
less than 11 samples), if the resulting annual
88th percentile value or resulting 24-hour
standard design value (rounded according to
the conventions of section 4.3 of this appen-
dix) is greater than the level of the.atandard.

(b) The use of less than complete data 1s
subJect to the approval of EPA. which may
consider factors such as monitoring site alo-
suresimovea, monitoring diligence, and near-
by concenQrationsin determining whether to
use such data for comparisons to the
NAAQS.

(c) The procedures and equations for calou-
lating the 24-hour standard design values are
given in section 4,5 of this appendix.

4.3 Rounding Conventions. For the pur
poses of comparing calculated values to the
applicable level of the standard, it is neo-
essary to round the final results of the cai-
culations described in sections fl.4 and 4.5 of

Pt. 50, App. N

this appendix. Results for all intermediate
calculations shall not be rounded.

(a) Annual PMZS standard design values
shall be rounded to the nearest O:L µg/m9
(decimals 0.05 and greater are rounded up to
the next 0.1, and any decimal lower than O.Ob
1s rounded down to the nearest 0.1).

(b) 24-hour PM:.s standard design values
shall be rounded to tha nearest 1µg/ms (deci-
mals 0.5 and greater are rounded up to the
nearest whole number, and any decimal
lower than 0.5 is rounded down to the nearest
whale number).

4.4 Equations jor the Annual PMzs NAAQS.

(a) An annual mean value for PMz.s is de-
termined by first averagSng the daily values
of a calendar quarter using equation 1 of this
appendix:

Equation 1
' ~4

X9.Y~5 _' -- 
~ X~~9.Y,s

nq i—1

Where:
S,,,Yt =the mean for quarter q of the year y

for site s;
n9 = Ghe number of daily values in the quar-

ter; and
x; q,,.,, =the ith value in quarter q for year y

for site s.
(b) Equation 2 of this appendix is then used

to calculate the site annual mean;

Equation 2
1 4

Xr,: _ ~ ~ Xn,r.S

WherB:
Xy,~ = Yi}18 annual mean concentration For

year y (y = 1, 2, or 3} and for site s; and
%a,Y,, =the mean for quarter q of year Y for

site s.
(c) If spatial averaging is utilized, the site-

based annual means will then be averaged to-
gether to derive the sB~tially averaged an-
nuai mean using equation 9 of this appendix.
Otherwise (i.e., for single site comparisons),
skip to equation 4.B of this append.

Equation 3
1 "

X5' --~xYs
ns s=1

Where:
xY =the sgatiaily averaged mean for year y,
xys =the annual mean for year y and site s

for sites designated to be averaged that
mee, completeness criteria ,and
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§50.12

(e) The annual primary standard is
met when the annual average con-
centration in a calendar year is less
than or equal to 53 ppb, as determined
in accordance with Appendix S of this
part for the annual standaxd.

(f~ The 1-hour primarq standard is
met when the three-year average of the
annual 98th percentile of the daily
maximum 1-hour average concentra-
tion is less than or equal to 100 ppb, as
determined in accordance with Appen-
dix S of this part for the 1-hour stand-
ard.

(g) The secondary standard is at-
tained when the annual arithmetic
mean concentration in a calendar yeax
is less than or equal to 0.053 ppm,
rounded to three decimal places (frac-
tionai parts equal to or greater than
0.0005 ppm must be rouxided up). To
demonstrate attainment, an annual
mean must be based upon hourly data
that are at least 7b percent complete or
upon data derived from manual meth-
ods that are at least 75 percent com-
plete for the scheduled sampling days
in each calendar quarter,
[75 FR 6531, Feb. 9, 2010)

§50,12 National primary and sec-
ondary ambient air quality stand-
arda for lead.

(a) National primary and secondary
ambient air quality standards for lead
and its compounds, measured as ele-
mentai lead by a reference method
based on appendix G to this part, or by
an equivalent method, are: 1.5
micrograms per cubic meter, maximum
arithmetic mean averaged over a cai-
endar quarter.

(b) The standards set forth in this
section will remain applicable to all
areas notwithstanding the promulga-
tion of lead national ambient air gnai-
ity standards (NAAQS) in §50.16. The
lead NAAQS set forth in this section
will no longer apply to an area one
year after the effective date of the fles-
ignation of that area, pursuant to sec-
tion 107 of the Clean Air Act, for the
lead NAAQS set forth in § 50.16; except
that for areas designated nonattain-
ment fox the lead NA.A.QS set forth in
this section as of the effective date of
§ 50.18, the lead NAAQS set forth in this
section will apply until that area sub-
mits, pursuant to section 191 of the

io

QO CFR Ch. I (7-1-10 Edition)

Clean Air Act, and EPA approves, an
implementation plan providing for at-
tainment and/or maintenance of the
lead NAAQS set forth in §50.16.

(Secs. 109, 301(a) C31ean Air Act ae amended
(42 U.S.C. 7409. 7601(a)))

[93 FR 46256, Oct. 5, 1978, as amended at 73 FR
67051, Nov. 12, 2008]

§ 60.13 National primary and aec-
ondary ambient air quality stand-
ards for PMz.s.

(a} The national primary and sec-
ondary ambient air quality atandaxds
for particulate matter are 15.0
micrograms ger cubic meter (µg/ms) an-
nual arithmetic mean concentration,
and 35 µg/m~ 24-hour average concentra-
tion measured in the ambient air as
PMzs (particles with an aerodynamic
diameter less than or equal to a nomi-
nal 2.5 micrometers) by either:

(1) A reference method based on ap-
pendix L of thfs part and designated in
accordance with part 53 of this chapter;
or

(2) An equivalent method designated
in accordance with part 53 of this Chap-
ter,

(b) The annual primary and sec-
ondary PM2,, standards are met when
the annual arithmetic mean concentra-
tion, as determined in accordance with
appendix N of this part, is less than or
equal to 15.0 µg/ms.

(c} .The 24-hour primary and sec-
ondary PMz,s standards are met when
the 98th percentile 24-hour concentra-
tion, as determined in accordance with
appendix N of this part, is less than or
equal to 35 µg/m3.
[71 FR 61224, Oct. 17, 2406]

§50.14 Treatment of air guality moni-
toring data influenced by escep-
tional events.

(a) Requirements. (1) A State may re-
quest EPA to exclude data showing
exceedances or violations of the na-
tional ambient air quality standard
that are directly due to an exceptional
event from use in determinations by
demonstrating to EPA's satisfaction
that such event caused a specific air
pollution concentration at a particular
air quality monitoring location.

(2) Demonstration to justify data ex-
clusion may include any reliable and

~ ~ .

USCA Case #10-1105      Document #1307486      Filed: 05/11/2011      Page 46 of 74



Environmental Protection Agency

52.82fr52.827 [Reserved]
b2.828 Enforcement.
52.829-52.832 [Reserved)
52.833 Signiricant deterioration of air qual-

ity.
52.834 Control strategy: Sulfur dioxide.

Subpart R--Kansas
62.869 (Reserved]
52.870 IdentifYcation of plan.
52.871 Classification of regions.
52.872 Operatins permits.
52.873 Agprovaistatue.
52.874 Legal authority.
52.875 Original identlrication of plan sec-

TiSOA.
b2.876 Compliance schedules.
52.677-52.680 [Reserved]
52.881 PM,u state implementation plan de-

velopment in group II areas.
52.88&-52.883 [Reserved)
52.884 Sign7ficant deterioration of air qual-

ity.

5ubparf S-Kentucky
52.919 Identification of plan-condition

proval.
52.820 Identification of plan.
62.921 Classification of regions.
52.922 [Reserved]
52.923 Approval status.
52.924 Legal authority.
52.925 Qeneral re4~rements.
52.926 Attainment dates for national

ards.
52.927 Compliance schedules.
52.928 Control strategy: Sulphur oxide
52.929 [Reaerved7
52.930 Control strategy: Ozone.
52.931 Signiricant deterioration of ai

ity.
52.932 Rules and regulations.
62.933 Control strategy: Sul11u~ oxid

particulate matter.
52.934 VOC rule dafYclency correction.
b2.935 PM,o State implementation pl

velopment 1n group II areas.
52.936 Visibility protection.

§ 52.01

52.964 Interstate pollutant transport provl-
sions; What are the FIP requirements for
decreases in emissions of nitrogen ox-
ides?

52.965 [Reservad]
52.986 Signiricant deterioration of air qual-

ity.
52.987 Oontrol of hydrocarbon emissions,
52.988 LReserved]
52.990 Staok height regulations
52.991 Small business assistance program.
52.992 Area-wide nitrogen oxides exemn-

tions.
52.993 Emissions inventories.
b2.894 [Reserved]
52.995 Enhanced ambient air quality moni-

toring.
52.996 Disapprovais.
52.899 Original IdentiricaGion of plan sec-

tion.
AuTxORimY: 42 U.S.C: 7401 et seq.

Subpart A--General Provisions

SouxCE: 37 FR 10846, May 31, 1972, unless
ap- otherwise npted.

atand-

s.

r qual-

es and

axi de-

b2.937 Review of new sources and modifica-
tlona.

52.938 General conformity.
52.939 Original identirication of plan eec-

tion.

Subpart T-Louisiana
52.970 Identirication of plan.
52.871 ClasaifYcation of regions.
52.972-52.974 [Reserved]
52.975 Redesignations and maintenance

plans; ozone.
32,976 Review of new sources and modiflca-

tion.
52.977 Control strategy and regulations:

Ozone.
52.978-52.983 [Reserved]

§ 62.01 Definitions.
Ali terms used in this part but not

defined herein shall have the meaning
given them in the Clean Air Act and in
parts 51 and 60 of this chapter.

(a) The term stationary source means
any building, structure, facility, or in-
stallation. which emits or may emit an
air pollutant for which a national
standard is in effect.

(b) The term commenced means that
an owner or operator has undertaken a
continuous program of construction or
modification.

(c) The term construction means fab-
rication, erection, or installation.

(d) The phrases modification or modi-
fied source mean anY BhysiCal change
in, or change in the method of oper-
ation of, a stationary source which in-
creases the emission rate of any pollut-
ant for which a national standard has
been promulgated under part 50 of this
chapter or which results in the emis-
sion of any such pollutant not pre-
viously emitted, except that:

(1) Routine maintenance, repair, and
replacement shall not be considered a
physical change, and

(2) The following shall not be consid-
ered achange in the method of oper-
ation:

(i) An increase in the production
rate, if such increase does not exceed

~ ~ ~ . i
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the operating design capacity of the
source;

(ii) An increase in tha hours of oper-
ation;

(iii) Use of an alternative flzel or raw
material, if .prior to the effective date
of a paragraph in this part which im-
poses conditions on or limits modifica-
tions, the source is designed to accom-
modate such alternative use,

(a) The term startup means the set-
ting in operation of a source for any
purpose.

(f) [Reserved]
(g) The term heat input means the

total gross calorific value (where gross
Calorific value is measured by ASTM
Method D2015-66, D240-64, or D1826-64)
of all flxels buxned.

(h) The term total rated capacity
means the sum of the rated capacities
of ail fuel-burning equipment con-
nected to a common stack. The rated
capacity shall be the maximum guar-
anteed by the equipment manufacturer
or the maximum normally achieved
during use, whichever is greater.
[37 FR 19807, Sapt. 22, 1972, as amended at 98
FR 12698, May 14, 1973; 39 FR 42514, Dec. 5,
1874; 43 FR 26410, June 19, 1978]

§ 62.02 Introduction.
(a) This part sets forth the Adminis-

trator's approval and disapproval of
State plans and the Administrator's
promulgation of such plans or portions
thereof, Appr~vai of a plan or any por-
Lion thereof is based upon a deterrnina-
tion by the Administrator that such
plan or portion meets the requirements
of section 110 of the Act and the provi-
sions of part 51 of this chapter.

(b) Any plan or portion thereof pro-
mulgated bq the Administrator sub-
stitutes fora State plan or portion
thereof disapproved by the Adminis-
trator or not submitted by a State, or
supplements a State plan or portion
thereof, The promulgated provisions,
together with any portions of a State
plan approved b9 the Administrator,
constitute the applicable plan for pur-
poses of the Act.

(C) Where nonregulatory provisions of
a plan are disapproved, the disapproval
is noted in this part and a detailed
evaluation is provided to the State, but
no substitute provisions are promul-
gated by the Administrator.

10

40 CFR Ch. I (7-1-10 Edition)

(d) Ali approved plans and plan revi-
sions listed in subparts B through DDD
of this part and on file at the Office of
the Federal Register are approved for
incorporation by reference by the Di-
rector of the Federal Register in ac-
cordance with 5 U.S.C. 552(a) and 1 CFR
part 51. Notice of amendments to the
plans will be published in the FEp~~,nL
REazsTER. The plans and plan revisions
are available for inspection at the Na-
tional Archives and Records Adminis-
tration (NARA), For information on
the availability of this material at
NARA, call 20741-6030, or g~o to: http://
www.archives.gov/federal_register/
code oJ'_federal regulations/
ibr locations.html. In addition the
plans and plan revisions are available
at the following locations:

(1) Office of Air and Radiation, Dock-
et and Information Center (Air Aock-
et), EPA, 401 M St., SW., Room M1500,
Washington, DC 20460.

(2) The appropriate EPA Regional Of-
fice as listed below:

(i) Connecticut, Maine, Massachu-
setts, New I3ampshire, Rhode Island,
and Vermont. Environmental Protec-
tion Agency, Region 1, John F. Ken-
nedy Federal Building, One Congress
Street, Boston, MA 02203.

(11) New York, New Jersey, Puerto
Rico, and Virgin Islands. Environ-
mental Protection Agency, Region 2,
290 Broadway, New York, NS' 10007-1866.

(iii) Delaware, District of Columbia,
Pennsylvania, Maryland, Virginia, and
bleat Virginia. Environmental Protec-
tion Agency, Region 3, 1650 Arch
Street, Philadelphia, PA 19103-2029.

(iv) Alabama, Florida, Ci~eorgia, Ken-
tuCky, Mississippi, North Carolina,
South Carolina, and Tennessee. Envi-
ronmental Protection Agency, Region
4, 61 Forsyth Street, Atlanta, Georgia
30303.

(v} Illinofs, Indiana, Michigan, Min-
nesota, Ohio, and Wisconsin. Environ-
mental Protection Agency, Region 5, 77
West Jackson Boulevard, Chicago, IL
60604-3507.

(vi) Arkansas, Louisiana, New Mex-
ico, Oklahoma, and Texas. Environ-
mental Protection Agency, Region 6,
Fountain Place, 1445 Ross Avenue,
Suite 1200, Dallas T% 75202733.

(vii) Iowa, Kansas, Missouri, and Ne-
braska. Environmental Protection

'~i~
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plan required by §58.10. The plan shall
include a statement of purposes for
each SPM monitor and evidence that
operation of each monitor meets the
requirements of appendix A or an ap-
proved alternative as provided by
§58.11(a)(2) where applicable. The moni-
toring agency may designate a monitor
as an SPM after January 1, 2007 only if
it is a new monitor, i.e., a SLAMS
monitor that is not included in the cur-
rently applicable monitoring plan or,
for a monitor included in the moni-
toring plan prior to January 1, 2007, if
the Regional Administrator has ap-
proved the discontinuation of the mon-
itor as a SLAMS site.

(b) Any SPM data collected by an air
monitoring agency using a Federal ref-
erence method (FRM), Federal equiva-
lent method (FEM), or approved re-
gional method (ARM) must meet the
requirements of § 58.11, § 58.12, and ap-
pendix A to this part or an approved al-
ternative to appendix A to this part.
Compliance with appendix E to this
part is optional but encouraged except
when the monitoring agency's data ob-
jectives are inconsistent with those re-
quirements. Data collected at an SPM
using a FRM, FEM, or ARM meeting
the requirements of appendix A must
be submitted to AQS according to the
requirements of §58.16. Data collected
by other SPMs may be submitted. The
monitoring agency must also submit to
AQS an indication of whether each
SPM reporting data to AQS monitor
meets the requirements of appendices
A and E to this part.

(c) All data from an SPM using an
FRM, FEM, or ARM which has oper-
ated for more than 24 months is eligi-
ble for comparison to the relevant
N.AAQS, subject to the conditions of
§ 58.30, unless the air monitoring agen-
cy demonstrates that the data came
fxom a particular period during which
the requirements of appendix A, appen-
dix C, or appendix E to this part were
not met in practice,

(d) If an SPM using an FRM, FEM, or
ARM is discontinued within 24 months
of start-up, the Administrator will not
base a NAAQS violation determination
for the PMZS or ozone NA.AQS solely on
data from the SPM.

(e) If an SPM using an FRM, FEM, or
.ATi,M is discontinued within 24 months

§ 58.30

of start-up, the Administrator will not
designate an area as nonattainment for
the CO, SOz, N01, or 24-hour PM,o
IVAAQS solely on the basis of data from
the SPM. Such data are eligible for use
in determinations of whether a non-
attainment area has attained one of
these NAAQS.

(f~ Prior approval from EPA is not re-
quired for discontinuance oFan SPM.

[71 FR 61298, Oct. 17, 2006, as amended at 72
FR 32210, June 12, ?A07; 73 FR 67060, Nov. 12,
20087

Subpart D—Nafionai Air
Monitoring Stations (NAMS)

SovxcE: 71 FR 81302, Oct. 17, 2006, unless
otherwise noted.

$ 58.30 Special considerations for data
comparisons to the NAAQS.

(a) Comparability of PM2,s data. (1)
There are two forms of the PMZ.S
NAAQS described in part 50 of this
chapter. The PM2.5 monitoring site
characteristics (see appendix D to this
part, section 4.7.1} impact how the re-
suiting PMz.s data can be compared to
the annual PM,,$ NAAQS form. PMZ,s
data that ase representative, not of
areawide but rather, of relatively
unique population-oriented microscale,
or localized hot spot, or unique popu-
lation-oriented middle-scale impact
sites are only eligible for comparison
to the 24-hour PMZ.S NAAQS. F'or exam-
ple, if the PN12.5 monitoring site is adja-
cent to a unique dominating local
PMz.s source or can be shown to have
average 24-hour concentratigns rep-
resentative of a smaller than neighbor-
hood spatial scale, then data from a
monitor at the site would only be eligi-
ble for comparison to the 24-hour PM2.5
NAAQS.

(2) There are cases where certain pop-
ulation-oriented microscale or middle
scale PMZ.S monitoring sites axe deter-
mined by the Regional Administrator
to collectively identify a larger region
of localized high ambient PM~.S con-
centrations. In those cases, data from
these population-oriented sites would
be eligible for comparison to the an-
nual PMZ.S NAAQS.

(b) [Reserved]

255
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93.122 Procedures for determining regional
transportation-related emissions.

93.123 Procedures for determining locali2ed
CO, PM,o, and PMz.s concentrations (hot-
spot analysis).

93.124 Using the motor vehicle emissions
budget in the applicable implementation
plan (or implementation Blan submis-
8ion>.

93.125 Enforceability of design concept and
scope and project-level mitigation and
control measures.

99.126 Exemgt projects.
93.127 Projects exempt fY~om regional emis-

siona axialyaes.
93.128 Traffic signal synchronization

grojects.
93.129 Special exemptions fY~om conformity

requirements for pilot program areas.

Subpart B—Determining Conformity of
General Pederai Actions to State or
Federal Implementation Plans

93.150 Prohibition.
83.151 State implementation plan (SIP) re-

vision,
93.152 Aefinitions.
93.153 Applicability.
95.154 Conformity analysis.
95.155 Reporting requirements.
93.156 Public partioipation.
93.157 Frequency of oonfgrmitY determina-

tions.
93.158 Criteria for determining conformity

of general Federal actions.
93.159 Procedures for conformity determina-

tions of general Federal aotions.
93.160 Mitigation of air quality impacts.
93.161 Conformit9 evaluation for Federalin-

atallations with facility-wide emission
budgets.

93.182 Emissions beyond the time period
coVerad by the SIP,

93.163 Timing of offsets and mitigation
measures.

93.184 Inter-precursor mitigatioxi measures
and offsets.

93.165 Early emission reduction credit pro-
grams at Federal facilities and installa-
tlon subject to Federal oversight.

AU'PCiORxTY: 42 U.S.C. 7401-7671q.

SouItCE: 58 FR 62235, Nov. 24, 1993, unless
otherwise noted,

§93.]01

Subpart A—Conformity fo State or
Federcl Implementation Pians
of Transportation Plans, Pro-
grams, and Projects Devel-
oped, Funded ar Approved
Under Title 23 U.S.C. or the
Federal Transit Laws

SOVCtCr: 82 FR 43801, Aug. 15, 1997, unless
otherwise noted.

§ 93.100 Purpose.
The purpose of this subpart is to im-

plement section 176(c) of the Clean Air
ACt (CAA), as amended (42 U.S.C. 7401
et seq.), and the related requirements of
23 iJ.S.C. 109(j), with respect to the con-
form3ty of transportation plans, pro-
grams, and protects which are devel-
oped, flinded, or approved by the
United States Department of Transpor-
tation (DOT), and by metropolitan
planning organizations (MPOs) or other
recipients of funds under title 23 U.S.C.
or the Federal Transit Laws (49 U.S.C.
Chapter 53). This subpart sets forth
policy, criteria, and procedures for
demonstrating and assuring con-
formity of such activities to an appli-
cable implementation plan developed
pursuant to section 110 and Part D of
the CAA.

§ 93.101 DeSnitions,
Terms used but not defined in this

subpart shall have the meaning given
them by the CAA, titles 23 and 49
U.S.C., other Environmental Protec-
tion Agency (EPA) regulations, or
other DOT regulations, in that oxder of
priority.

Applicable implementation plan is de-
fYned in section. 302(q) of the CAA and
means the portion (or portions) of the
implementation plan, or most recent
revision thereof, which has been ap-
proved under section 110, or promul-
gated under section 110(c), or promul-
gated or approved pursuant to regula-
tions promulgated under section 301(d)
and which implements the relevant re-
quirements of the CAA..

CAA means the Clean Air Act, as
amended (42 U.S.C. 7401 et seq.).

Cause or contribute to a new violation
for a project means:

555

~~~ ,

USCA Case #10-1105      Document #1307486      Filed: 05/11/2011      Page 50 of 74



§93.101

(1) To cause or contribute to a new
violation of a standard in the area sub-
stantiaily affected by the project or
over a region which would otherwise
not be in violation of the standard dur-
ing the future period in question, if the
project were not implemented; or

(2) To contribute to a new violation
in a manner that would increase the
frequency or severity of a new viola-
tion of a standard in such area.

Clean data means air quality moni-
toring data determined by EPA to
meet the requirements of 40 CFR part
58 tb.at indicate attainment of the na-
tional ambient air quality standard.

Control strategy lmplementatton plan
revision is the implementation plan
which contains specific strategles for
controlling the emissions of and reduc-
ing ambient levels of pollutants in
order to satisfy CAA requirements for
demonstrations of reasonable further
progress and attainment (including im-
plementation plan revisions submitted
to satisfy CAA sections 172(c), 182(b)(i),
182(c)(2)(A}, 182{c)(2)(B), 187(a)(7), 187(8),
189(a)(1)(B), 189(b)(1)(A), and 189(d); sec-
tions 192(a) and 192(b), :Por nitrogen di-
oside; and any other applicable CAA
provision requiring a demonstration of
reasonable further progress or attain-
ment).

Design concept means the type of fa-
cility ldentifYed by the project, e.g.,
fY~eeway, expressway, arterial highway,
grade-separated highway, reserved
right-of-way rail transit, mixed-traffic
rail transit, exclusive busway, etc.

Des4gn scope means the design aspects
which will affect the prpposed facility's
impact on regional emissions, usually
as they relate to vehicle or person car-
rying capacity and control, e.g., num-
ber of lanes or tracks to be constructed
or addefl, length of project, signaliza-
tion, access control including approxi-
mate• number and location of inter-
changes, preferential treatment for
high-occupancy vehicles, etc.

DOT means the United States De-
partment of Transportation.

Donut areas are geographic areas out-
side a metropolitan planning area
boundary, but inside the, boundary of a
nonattainment or maintenance area
that contains any part of a metropoli-
tan area(s). These areas are not iso-

40 CFR Ch. I p-t-10 Edition)

lated rural nonattainment and mainte-
nance areas.

EPA means the Environmental Pro-
tection Agency.

FHWA means the Federal Highway
Administration of DOT,

FHWA/FTA project, for the purpose of
this subpart, is any highway or transit
project which is proposed to receive
funding assistance and approval
through the Federal-Aid Highway pro-
gram or the Federal mass transit pro-
gram, or requires Federal Highway Ad-
miniatration (FFIWA) or Federal Tran-
sit Administration (FTA) approval for
some aspect of the project, such as con-
nection to an interstate highway or de-
viation fY•om applicable design stand-
axds on the interstate system.

Forecast period with respect to a
transportation plan is the period cov-
ered by the transportation plan pursu-
ant to 23 CFR part 450.

FTA means the Federal Txansit Ad-
ministration of DOT.

Highway project is an undertaking to
implement or modify a highway facil-
ity or highway-related program. Such
an undertaking consists of all required
phases necessaxy for implementation.
For analytical purposes, it must be de-
fYned aufflciently to:

(1) Connect logical termini and be of
sufficient length to. address environ-
mexital matters on a broad scope;

(2) Have independent utility or s1g-
nifYcance, i.e., be usable and be a rea-
sonab~e expenditure even if no addi-
tional transportation improvements in
the area are made; and

(3) Not restrict consideration of ai-
ternatives for other reasonably foresee-
able transportation improvements.

Horizon year is a year for which the
transportation piais describes the envi-
sioned transportation system accord-
ing to § 93.106.

Hot-spot analysis is an estimation of
likely flzture localized CO, PM,o~ andlor
PM2,5 pollutant concentrations and a
comparison of those concentrations to
the national ambient air quality stand-
ards. Hot-spot analysis assesses im-
gacts on a scale smaller than the entire
nonattainment or maintenance area,
including, for example, congested road-
way intersections and highways or

556
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transit terminals, and uses an air quai-
ity dispersion model to determine the
effects of emissions on air quality.

Increase the frequency or severity
means to cause a location or region to
excaed a standard more often or to
cause a violation at a greater eon-
centration than previously eacisted and/
or would otherwise exist during the fu-
ture period in question, if the project
were not implemented.

Isolated rural nonattainment and main-
tenance areas axe areas that do not con-
tain or are not part of any metropoli-
tan planning area as designated under
the transportation planning regula-
tions. Isolated rural areas do not have
Federally required metropolitatt trans-
portation plans or TIPS and do not
have projects that are part of the emis-
sions analysis of any NlPO's metropoli-
tan transportation plan or TIP.
Projects in such areas are instead in-
cluded ixi statewide transportation im-
provement programs. These areas are
not donut areas.

Lapse means that the conformity de-
termination for a transportation plan
or TIP has expired, and thus there is no
Currently conforming transportation
plan and TIP.

Limited maintenance plan is a mainte-
nance plan that EPA has determined
meets EPA's limited maintenance plan
policy criteria for a given NAAQS and
pollutant. To qualify for a limited
maintenance plan, for example, an area
must have a design value that is sig-
nificantly below a given NAAQS, and it
must be reasonable to expect that a
NAAQS violation will not result from
any level of future motor vehicle emis-
sions growth.

Maintenance area means any geo-
graphic region of the United States
previously designated nonattainment
pursuant to the CAA Amendments of
1990 and subsequently redesignated to
attainment subject to the requirement
to develop a maintenance plan under
section 175A of the CA.A, as amended.

Maintenance flan means an imple-
mentation plan under section 175A of
the CA.A, as amendad.

Metropolitan planning organization
(MPO) means the policy board of an or-
ganization created as a result of the
designation process in 23 U.S.C. 134(4).

§ 93.101

Milestone has tha meaning given in
CAA sections 182(8)(1) and 189(c) for se-
rious and above ozone nonattainment
areas and PM,o nonattainment areas,
respectively. For ail other nonattain-
ment areas, a milestone consists of an
emisslons level and the date on which
that level is to be achieved as required
by the applicable CAA provision for
reasonable further progress towards at-
tainment.

Motor vehicle emissions budget is that
portion of the total allowable emis-
sions defYned in the submitted or ap-
proved control strategy implementa-
tion plan revision or maintenance plan
for a certain date for the purpose of
meeting reasonable further progress
milestones or demonstrating attain-
ment or maintenance of the NAAQS,
for any criteria pollutant or its precur-
sors, allocated to highway and transit
vehicle use and emissions.

National ambient air quality standards
(NAAQS) are those standards estab-
lished pursuant to section 109 of the
CAA.

(1) I-hour ozone NAAQS means the 1-
hour ozone national ambient air qual-
ity standard codified at 40 CFR 50.9.

(2) 8-hour ozone NAAQS means the 8-
hour ozone national ambient air qual-
ity standard codified at 40 CFR 50.10.

(3) 24-hour PM,o NAAQS means the 24-
hour PM,o national ambient air quality
standard codified at 40 CFR 50.6.

(4) 1997 PMz.s NAAQS means the PM25
national ambient air quality standards
codified at 40 CFR 50.7.

(5) 2006 PM,.s NAAQS means the 24-
hour PMx.s national ambient air qual-
ity standard codified at 40 CFR 50.13.

(6) Annual PMlo NAAQS means the
annual PM,o national ambient air qual-
ity standard that EPA revoked on De-
cember 18, 2006.

NEPA means the National Environ-
mental Policy Act of 1969, as amended
(42 U.S.C. 4321 et seq. ).

NEPA process completion, for the pur-
poses of this subpart, with respect to
FHWA or FTA, means the point at
which there is a specific action to
make a determination that a project is
categorically excluded, to make a
Finding of No Significant Impact, or to
issue a record of decision on a Final
Environmental Impact Statement
under NEPA.

557
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Nonattatnment area means any geo-
graphic region of the United States
which has been designated as non-
attainment under section 107 of the
CAA for any pollutant for which a na-
tional ambient air quality standard ex-
ists.

Projeci means a highway project or
transit project.

Protective finding means a determina-
tion by EPA that a submitted control
strategy implementation plan revision
contains adopted control measures or
written commitments to adopt enforce-
able control measures that flzliy,satisfy
the emissions reductions requirements
relevant to the statutory provision for
which the impiementa,tion glan revi-
sion was submitted, such as reasonable
fuxther progress or attainment.

Recipient of funds designated under
title 23 U.S.C. or the Federal Transit
L¢ws means any agency at any level of
State, county, city, or regional govern-
ment that routinely receives title 23
LT.S.C, or Federal Transit Laws funds
to construct FFiWA/FTA projects, oper-
ate FT-IWA/FTA projects or equipment,
purchase equipment, or undertake
other services or operations via con-
tracts or agreements. This defYnition
does not include private landowners or
developers, or contractors or entities
thz~t are only paid for services or prod-
ucts created by their own employees.

Regionally significant project means a
transportation project (other than an
exempt project) that is on a facility
which serves regional transportation
needs (such as access to and from the
area outside of the region, major activ-
ity centers in the region, mayor
planned developments such as new re-
tail malls, sports complexes, etc., or
transportation terminals as well as
most terminals themselves) and would
normally be inoluded in the modeling
of a metropolitan area's transportation
network, including at a minimum ail
principal arterial highways and all
fYxed guideway transit facilities that
offer an alternative to regional high-
way travel.

Safety margin means the amount by
which the total projected emissions
from all sources of a given pollutant
are less than the total emissions that
would satisfy the applicable require-

40 CfR Ch. I (7-1-10 Edition)

ment for reasonable further progress,
attainment, or maintenance.

Standard means a national ambient
air quality standard.

Transit is mass transportation by
.bus, rail, or other conveyance which
provides general or special service to
the public on a regular and continuing
basis, It does not include school buses
or charter or sightseeing services.

Trans£t project is an undertaking to
implement or modify a transit facility
or transit-related program; purchase
transit vehicles or equipment; ox pro-
vide financial assistance for transit op-
erations. It does not include actions
that are solely within the jurisdiction
of local transit agencies, such as
changes in routes, schedules, or fares.
It may consist of several phases. For
analytical purposes, it must be defYned
inclusively enough to:

(1) Connect logical termini and be of
sufficient length to address environ-
mental matters on a broad scope;

(2) Have independent utility or inde-
pendent signifYcance, i.e., be a reason-
able expenditure even if no additional
transportation improvements in the
area are made; and

(3) Not restrict consideration of al-
ternatives for other reasonably foresee-
able transportation improvements.

Transportation control measure (TCM)
is any measure that is specifYcally
identified and Committed to in the ap-
plicabie implementation glare, includ-
ing a substitute or additional TCM
that is incorporated into the applicable
SIP through the process established in
CA.A section 176(c)(8), that is eithar one
of the types listed in CAA section 108,
or any other measure for the purpose of
reducing emissions or concentrations
of air pollutants from transportation
sources by reducing vehiole use or
changing traffic flow or congestion
conditions. Notwithstanding the first
sentence of this definition, vehicle
technology-based, flzei-based, and
maintenance-based measures which
conCrol the emissions from vehicles
under fixed traffic conditions are not
TCMs for the purposes of this subpart.

Transportation .Improvement program
(TIP) means a transportation improve-
ment program developed by a metro-
politan planning organization under 23
U.S.C. 134(j ).
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Transportation Plan means the affYoial
intermoda,l metropolitan transpor-
tation plan that is developed through
the metropolitan planning procass for
the metropolitan planning area, devel-
oped pursuant to 23 CFR part 450.

Transportation project is a highway
project or a transit project.

Written commitment for the purposes
of this subpart means a written com-
mitment that includes a description of
the action to be taken; a schedule for
the completion of the action; a dem-
onstration that f\isiding necessary to
implement the action has been author-
ized by the appropriating or author-
izing body; and an acknowledgment
that the commitment is an enforceable
obligation under the applicable imple-
mentation plan.
[62 FR 43801, Aug. 15, 1997, as amended at 69
FR 90072, July 1, ?A04; 71 FR 12510, Mar. 10,
2006; 73 FR, 4439, Jan. 24, 2008; 75 FR 14283,
Max. 24, 2010]

§ 83.102 Applicability.
(a) Action applic¢bility. (1) Excegt as

provided for in paragraph (c) of this
section or §93.126, conformity dete.-
minations are required for:

(i) The adoption, acceptance, ap-
proval or support of transportation
plans and transportation plan amend-
ments developed pursuant to 23 CFR
part 450 or 49 CFR part 613 by an MPO
or DOT;

(ii) The adoption, acceptance, ap-
proval or support of TIPs and TIP
amendments developed pursuant to 23
CFR part 450 or 49 CFR part 613 by an
MPO or DOT; and

(iii) The approval, Yunding, or imple-
mentation of FHWA/FTA projects.

(2) Conformity determinations are
not required under this subpart for in-
dividuai projects which are not FIiWA/
FTA projects. However, § 93.121 applies
to such projects if they are regionally
significant.

(b) Geographic applicability. The provi-
siona of this subpart shall apply in all
nonattainment and maintenance axeas
for transportation-related criteria pol-
lutants for which the area is des-
ignated nonattainment or has a main-
tenance plan.

(1) The provisions of this subpart
apply with respect to emissions of the
following criteria pollutants: ozone,

§ 93.102

carbon monoxide (CO), nitrogen dioxide
(NOZ), particles with an aerodynamic
diamater less than or equal to a nomi-
nal 10 micrometers (PM,o)~ and par-
ticles with an aerodynamic diameter
less than or equal to a nominal 2.b mi-
crometers (PMZ,S).

(2) The provisions of this subgart also
apply with respect to emissions of the
following precursor pollutants:

(1) Volatile organic compounds (VOC)
and nitrogen oxides (NOx) in ozone
areas;

(11) NOx in NOZ areas;
(iii) VOC and/or NOx in PM~o areas if

the EPA Regional Adnninistrator or the
director of the State air agency has
made a finding that transportation-re-
lated emissions of one or both of these
precursors within the nonattainment
area ara a significant contributor to
the PMio nonattainment problem and
has so notifYed the MPO and DOT, or if
the applicable implementation plan (or
implementation plan. submission) es-
tabiishes an approved (or adequate)
budget for such emissions as part of
the reasonable f5zrther progress, attain-
ment or maintenance strategy;

(iv) NOx in PMz.s areas, unless both
the EPA Regional Administrator and
tha director of the state air agency
have made a finding that transpor-
tation-related emissions of NOx within
the nonattainment area are not a sig-
nifYcant contributor to the PMz.s non-
attainment problem and has so notified
the MPO and DOT, or the applicable
implementation plan (or implementa-
tion plan submission) does not estab-
lish an approved (or adequate) budget
for such emissions as part of the rea-
sonable flzrther progress, attainment or
maintenance strategy; and

(v) VpC, sulfhr dioxide (SOZ) and/or
ammonia (NH3) in PMz,s areas either if
the EPA Regional Administrator or the
director of the state air agency has
made a fYnding that transportation-re-
lated emissigns of any of these precur-
sors within the nonattainment area are
a significant contributor to the PMz,s
nonattainment problem and has so no-
tified the MPO and DOT, or if the ap-
plicable implementation plan (or im-
plementation plan submission) estab-
lishes an approved (or adequate). budget
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the criteria and procedures of §§93.109
through 93.119.

(d) Timeframe of co~cjormity determina-
tion. (1) Unless an election is made
under paragraph (d)(2) or (d)(3) of this
section, the timeframe of the con-
formity determination must be
through the last year of the transpor-
tation plan's forecast period.

(2) For axeas that da not have an ade-
quate or approved CAA section 175A(b)
maintenance plan, the MPO may elect
to shorten the timefY~ame of the trans-
portation plan and TIP Conformity de-
termination, after consultation with
state and local air quality agencies, so-
licitation of public comments, and con-
sideration of such Qomments.

(i) The shortened timeframe of the
conformity determination must extend
at least to the latest of the following
years:

(A) The tenth year of the transpor-
tation plan;

(B) The latest year for which an ade-
quate or approved motor vehicle emis-
sions budgets) is established in the
submitted or applicable implementa-
tion plan; or

(C) The year after the completion
date of a regionally significant project
if the project is included in the TIP or
the project requires approval before the
subsequent conformity determination.

(ii) The conformity determination
must be accompanied by a regional
emissions analysis (for informational
purposes only) for the last year of the
transportation plan and for any year
shown to exceed motor vehicle emis-
sions budgets in a prior regfonal emis-
sions analysis, if such a year extends
beyond the timeframe of the con-
formity determination.

(3) For areas that have an adequate
or approved CAA section 175A(b) maln-
tenance plan, the MPO may elect to
shorten the timeframe of the con-
formity determination to extend
through the last year of such mainte-
nance plan after consultation with
state and local air quality agencies, so-
licitation of public comments, and con-
sideration of such comments.

(4) Any election made by an MPO
under paragraphs (d)(2) or (d)(3) of this
section shall continue in effect until
the MPO elects otherwise, after con-
sultation with state and local air qua1-

§ 93.109

ity agencies, solicitation of pixblic
comments, and consideration of such
comments.

(e) Savings. Tha requirements of this
section supplement other requirements
of applicable law or regulation gov-
erning the format or content of trana-
portation plans.

[62 FR 43801, Aug. 1S, 1987, as amended at 69
FR 40073, July 1, 2004; 73 FR 4439, Jan. 24,
?A08]

§ 83.107 Relationship of transportation
plan and TIP conformity with the
NEPA process.

The degree of specificity required in
the transportation plan and the spe-
cific travel network assumed for air
quality modeling do not preclude the
consideration of alternatives in the
NEPA process or other profeet develop-
ment studies. Should the NEPA process
result in a project with design concept
and scope significantly different from
that in the transportation plan or TIP,
the project must meet the criteria in
§§93.109 through 93.119 for pro3ects not
fY~om a TIP before NEPA process com-
pletion.

$ 93.1OS Fiscal constraints for trans-
portation plans and TIPS.

Transportation plans and TIPs must
be fYscally conatrainad consistent with
DOT's metropolitan planning regula-
tions at 23 CFR part 450 in order to be
found in conformity.

~ 93.109 Criteria and procedures for
determining conformity of trans-
portation plane, programs, and
projects: General.

(a) In order for each transportation
plan, program, and FHWAIFTA project
to be found to conform, the MPO and
DDT must demonstrate that the appli-
cable criteria and procedures in this
subpart are satisfied, and the MPO and
DOT must comply with all applicable
conformity requirements of imp2emen-
tatlon plans and of court orders for the
area which pertain specifically to con-
formity. The criteria for making con-
formity determinations differ based on
the action under review (transpor-
tation plans, TIPs, and FHWA/FTA
projects), the relevant pollutant(s), and
the status of the implementation plan.
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(b) Table 1 in this paragraph indi-
cates the criteria and procedures 1n
§§ 93.110 through 93.119 which apply for
transportation plans, TIPS, and FIiVJA/
FTA projects. Paragraphs (c) through
(k) of this section explain when the
budget, interim emissions, and hot-
spot tests are required for each gollut-
ant and NAAQS. Paragraph (1) of this
section addresses conformity require-
menta for areas with approved or ade-
quate limited maintenance plans.
Paragraph (m} of this section addresses
nonattainment and maintenance areas
which EPA has determined have insig-
nificant motor vehicle emissions, Para-
graph (n) of this section addresses iso-
lated rural nonattainment and mainte-
nance areas. Table 1 follows:

TABLE 1--CONFOFMITY CRITERIA
All Actions at ail times:

§93.110 Latest planning assumptions
§93.111 Latest amfssions model
§93J 12 Consultatlon

Transportation Plan:
§93.Y13(b) TCMs
§83.118 or §93.719 Emissions budget and/or Interim

emiss(ons
TIP:

§93.113(c) TCMs
§83.118 or §93.179 Emissions budget and/or Interim

emissions
ProJeot (From a Con-

torming Plan and TIP):
§ 93.114 Currently confortnfng plan and

TIP
§93.115 Project from a conforming plan

and TIP
§ 83.116 CO, PMin, end PMz,s hoFSpOts.
$93.717 PM~u and PMz.s control mess•

ores
Pro)act (Not From a Con-

forming Plan and TIP):
§93.113(d) TCMS
§83.114 Currently conforming plan and

TIP
§93.116 CO, PMio, and PM~,s hot-spoGS.
§83.117 PM~o and PMZ,~ control mess•

ores
§93.1t8and/or Emissions budget and/or Interim

§93.119 emissions

(c) Y-hour ozone NAAQS nonattatnment
and maintenance areas. This paragraph
applies when an area is nonattainment
or maintenance for the 1-hour ozone
NAAQS (i.e., until the effective date of
any revocation of the 1-hour ozone
NAAQS for an area). In addition t6 the
criteria listed in Table 1 in paragraph
(b) of this section that are required to
be satisfYed at all times, in such ozone
nonattainment and maintenance axeas
conformity determinations must in-
ciude ademonstration that the budget

QO CFR Ch. 1 (7-1-10 Edition)

and/or interim emissions tests are sat-
isfied as described in the following:

(1) In ail 1-hour ozone nonattainment
and maintenance areas the budget test
must be satisfYed as required by §93.118
for conformity determinations made on
or after:

(i) The effective date of EPA's find-
ing that a motor vehicle emissions
budget in a submitted control strategy
implementation plan revision or main-
tenance plan for the 1-hour ozone
NAAQS is adequate for transportation
conformity purposes;

(ii) The publication date of EPA's ap-
proval of such a budget in the FEDERnz
REGISTER; OT

(iii) The effective date of EPA's ap-
proval of such a budget in the FEDExnL
REGISTER, if such approval is com-
pleted through direct final rulemaking.

(2) In ozone nonattainxnent areas
that are required to submit a control
strategy implementation plan revision
for the 1-hour ozone NAAQS (usually
moderate and above areas), the interim
emissions tests must be satisfied as re-
quired by § 93.119 for conformity deter-
minations made when there is no ap-
proved motor vehicle emissions budget
from an applicable implementation
plan for the 1-hour ozone NAAQS and
no adequate motox vehicle emissions
budget from a submitted control strat-
egy implementation plan revision or
maintenance plan for the 1-hour ozone
NAAQS.

(3) A.n ozone nonattainment area
must satisfy the interim emissions test
fox NOx, as required by § 93.119, if the
implementation plan or plan submis-
sion that is applicable for the purposes
of conformity determinations is a 15%
glen or Phase I attainment demonstra-
tion that does not include a motor ve-
hicie emissions budget for NOx• The
implementation plan for the 1-hour
ozone NA.AQS will be considered to es-
tablish a motor vehicle emissions
budget for NOx if the implementation
plan or. plan submission contains axi ex-
piicit NOx motor vehicle emissions
budget that is intended to act as a ceil-
ing on future NOx emissions, and the
NOx motor vehicle emissions budget is
a net reduction fY~om NOx emissions
levels in 1990.

(4) Ozone nonattainment areas that
have not submitted a maintenance plan
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applies for any State air agency com-
ments on a conformity determination.

[82 FR 43801, Aug. 15, 1997, ae amended at 69
FIt 40093, July 1, 2004; 71 FR 12510, Mar. 10,
2006; 73 FR 4440, Jan. 24, 7A08; 75 FR 14284,
Mar. 24, 2010]

§83.rro Criteria snd procedvres: I.at-
est planning assumptions.

(a) Except as provided in this para-
graph, the conformity determination,
with respect to all other applicable cri-
taria in §§93.111 through 93.119, must be
based upon the most recent planning
assumptions in force at the time the
Conformity analysis begins. The con-
formity determination must satisfy the
requirements of paragraphs (b) through
(f~ of this section using the planning
assumptions available at the time the
conformity analysis begins as deter-
mined through the interagency con-
sultation process required in
§93.105(c)(1)(i). The "time the con-
formity analysis begins" fora trans-
portation plan or TIP determination is
the point at which the MPO or other
designated agency begins to model the
impact of the proposed transportation
plan or TIP on travel and/or emissions.
New data that becomes available after
an analysis begins is required to be
used in the conformity determination
only if a significant delay in the anal-
ysis has occurred, as determined
through interagency consultation,

(b) Assumptions must be derived
~'Om the estimates of current and fLi-
ture population, employment; travel,
and congestion most recently devel-
oged by the MPO or other agency au-
thorized to make such estimates and
apBroved b;' the MPO. The conformity
determination must also be based on
the latest assumptions about current
and future background concentrations.

(c) The conformity determination for
each transportation plan and TIP must
discuss how transit operating policies
(including fares and service levels) axzd
assumed transit ridership have changed
since the previous conformity deter-
mination,

(d) The conformity determination
must include reasonable assumptions
about transit service and increases in
transit fares and road and bridge tolls
over time.

§ 93J 11

(e) The conformity determination
must use the latest existing informa-
tion regarding the effectiveness of the
TCMs and other implementation plan
measures which have already been im-
plemented.

(f~ Key assumptions shall be specified
and included in the draft documents
and supporting materials used for the
interagency and public consultation re-
quired by § 93.105.
[62 FR 438p1, Aug. 16, 1997, as amended at 69
FR 40077, July 1, 20047

~93.iii Criteria and procedures: Lat-
est emissions model:

(a) The conformity determination
must be based on the latest emission
estimation model available. This cri-
terion is satisfYed if the most current
version of the motor vehicle emissions
model specified by EPA for use in the
preparation or revision of implementa-
tion plans in that State or area is used
for the conformity analysis. Where
EMFAC is the motor vehicle emissions
model used in preparing or revising the
applicable implementation plan, new
versions must be approved by EPA be-
fore they are used in the conformity
analysis.

(b) EPA will consult with DOT to es-
tablish a grace period fallowing the
specifYcation of any new model,

(1) The grace period will be no less
than three months and no more than 24
months after notice of availability is
gUb1iS118d iri th8 FEDERAL REGISTER.

(2) The length of the grace period will
depend on the degree of change in the
model and the scope of re-planning
likely to be necessary by MPOs in
order to assure conformity. If the grace
period will be longer than three
months, EPA will announce the appro-
priate grace period in the FEDERAL
REQI3TER.

(c) Transportation plan and TIP con-
formity analyses for which tha emis-
sions analysis was begun during .the
grace period or before the FEDERAL
REGis~R notice of availability of the
latest emission model may continue to
use the previous version of the model.
Conformity determinations for pro~eCts
may also be based on the previous
model if the analysis was begun during
the grace period or before the FEnE~
REGisTF.~t notice of availability, and if
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the final environmental document for
the project is issued no more than
three years after the issuance of the
draft environmental document.

§93.112 Criteria and procedures: Con-
sultation.

Conformity must be determined ac-
cording to the consultation procedures
in this subpart and in the applicable
implementation plan, and according to
the public involvement procedures es-
tablished in compliance with 23 CFR
part 450. L7nti1 the implementation
plan revision required by §51,390 of this
chapter is fully approved by EPA, the
conformity determination must be
made according to §93.105 (a)(2) and (e)
and the requirements of 23 CFR part
450.

~ 93.113 Criteria and procedures:
7Ymely implementation of TCMs.

(a) The transportation plan, TIP, or
any FHWA/FTA project which is not
fY~om a conforming plan and TIP must
provide far the timely implementation
of TCMs from the applicable implemen-
tation glare.

(b) For transportation pians,this cri-
terion is satisfied if the following two
conditions are met:

(1) The transportation plan, in de-
scribing the envisioned future trans-
portation sgstem, provides for the
timely completion or implementation
of all TCMs in the applicable imple-
mentation plan which are eligible for
funding under title 23 U.S.C, or the
Federal Transit Laws, consistent witfl
schedules included in the applicable
implementation plan.

(2) Nothing in the transportation
plan interferes with the implementa-
tion of any TCM in the applicable im-
piementation plan.

(c) For TIPs, this criterion is satis-
fied if the following conditions are
met:

(1) An examination of the specifYc
steps and funding sources) needed to
fully implement each TCM indicates
that TCMs which ass eligible for fund-
ing under title 23 U.S.C. or the Federal
Transit Laws are on or ahead of the
schedule established in the applicable
i2n~le~nentation flan, or, if such TOMS
are behind the schedule established in
the applicable implementation plan,

40 CFR Ch. I (7-1-10 Edition)

the MPO and DOT have determined
that past obstacles to implementation
of the TCMs have been identified and
have been or are being overcome, and
that all State and local agenCles with
influence over approvals or flznding for
TCMx are giving maximum priority to
approval or Handing of TCMs over other
projects within their control, including
projects in locations outside the non-
attainment or maintenance area.

(2) If TCMs in the applicable imple-
mentation plan have previously been
programmed for Federal funding but
the funds have not been obligated and
the TCMs axe behind the schedule in
the implementation plan, then the TIP
cannot be found to conform if the funds
intended for those TCMs are reallo-
cated to projects in the TIP other than
TCMs, or if there are no other TCMs in
the TIP, if the funds are reallocated to
projeots in the TIP other than projects
which are eligible for Federal funding
intended for air quality improvement
projects, e.g., the Congestion Mitiga-
tion and Air Quality Improvement Pro-
gram.

(3) Nothing in the TIP may interfere
with the implementation of any TCM
in the applicable implementation plan.

(d) For FHWAJF'PA projects which
are not from a conforming transpor-
tation plan and TIP, this criterion is
satisfied if the project does not inter-
fere with the implementation of any'
TCM in the applicable implementation
plan.

§ 93.114 Criteria and procedures: Cur-
rently conforming transportation
plan and TII'.

There must be a currently con-
forming~ transportation plan and cur-
rently conforming TIP at the time of
project agproval, or a project must
meet the requirements in § 93.104(f~ dur-
ing the 12-month lapse grace period.

(a) Only one conforming transpor-
ta,tion plan or TIP may exist in an area
at any time; conformity determina-
tions of a previous transportation plan
or TIP expire once the current glare or
TIP is found to conform by DOT. The
conformity determination on a trans-
portation plan or TTP will also lapse if
conformity is not determined accord-
ing to the tY~equenCy requirements
specified in §93.104.
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(b) This criterion is nat required to
be satisfied at the time of project ap-
proval for a TCM specifically included
in the applicable implementation glan,
provided that all other relevant cri-
teria of this subpart are satisfied.
[62 FR 43801, Aug. 15, 1997, as amended at 73
FR 4440, Jan. 24, 2008]

§ 83.1 lb Criteria and procedures:
Frojects from a transportation plan
and TIP.

(a) The project must come from a
conforming plan and program. If this
criterion is not satisfied, the project
must satisfy all criteria in Table i of
§33.109(b) for a project not from a con-
forming transportation plan and TIP.
A project is considered to be from a
conforming transportation plan if it
meets the requirements of paragraph
(b) of this section and from a con-
forming program if it meets the re-
quirements of paragraph (c) of this sec-
tion. Special provisions for TCM» in an
applicable implementation plan are
provided in paragraph (d) of this sec-
tion.

(b) A project is considered to be from
a conforming transportation plan if
one of the following conditions applies;

(1) For projects which are required to
be identifYed in the transportation plan
in order to satisfy §93.106 (~~Content of
transportation plans"), the project is
specifically included in the conforming
transportation plan and the projec~,'s
design coneapt and scope have not
changed signifYeantly from those which
were described in the transportation
plan, or in a manner which would sig-
nificantly~ impact use of the facility; or

(2) For projects which are not re-
quired to be specifically identified in
the transportation plan, the project is
identified in the conforming transpor-
tation plan, or is consistent with the
policies and purpose of the transpor-
tation plan and will not interfere with
other projects specifYcally included in
the transportation plan.

(c) A project is considered to be from
a conforming program if the following
conditions are met:

(1) The project is included in the con-
forming TIP and the design concept
and scope of the project were adequate
at the time of the TIP conformity de-
termination to determine its contribu=

§ 93. l 16

tion to the TTP's regional emissions,
and the project design concept and
scope have not changed significantly
from those which were described in the
TIP; and

(2) If the TIP describes a project de-
sign concegt and scope which includes
project-level emissions mitigation or
control measures, written commit-
ments to implement such measures
must be obtained from the project
sponsor and/or operator as required by
§ 93.125(a) in order for the project to be
considered from a conforming grogram.
Any change in these mitigation or con-
trol measures that would signifYcantly
reduce their effectiveness constitutes a
change in the design concept and scope
of the project.

(d) TCMs. This criterion is not re-
quired to be satisfied for TCMs specifi-
cally included in an applicable imple-
mentation plan.

(e) Notwithstanding the require-
ments of paragraphs (a), (b), and (c) of
this section, a project must meet the
requirements of §93.104(f~ during the 12-
month lapse grace period.
(B2 FR 43801, Aug. 15, 1997, as amended at 73
FR 4440, Jan. 24, 2008)

~ 93.116 Criteria and procedures: Lo•
calized CO, PM~o, and PMz,S viola-
tiona (hoE-spots).

(a) This paragraph applies at all
times. 'The FHWAJFTA project must
not cause or contribute to any new lo-
calized CO, PM,a, and/or PMz,s viola-
tions, increase the frequency or sever-
ity of any existing CO, PM,o, and/or
PMz.s violations, or delay .timely at-
tainment of any NAAQS 'or any re-
quired interim emission reductions or
other milestones in CO, PM,o., and PMz.s
nonattainment and maintenance areas.
This criterion is satisfied without a
hot-spot analysis in PMio and PMz.s
nonattainment and maintenance areas
for FHWA/FTA projects that are not
identified in §93.123(b)(1). This eri-
terion is satisfied for all other F'HWA/
FTA projects in CO, PM,o and PMZ.s
nonattainment and maintenance areas
if it is demonstrated that during the
time fY~ame of the transportation plan
no new local violations will be created
and the severity or number of existing
violations will not be increased as a re-
suit of the project, and the project has
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been included in a regional emissions
analysis that meets applicable §§93,118
and/or 93.119 requirements. The dem-
onstratlon must be performed accord-
ing to the consultation requirements of
§ 93.1Ob(a)(1)(i) and the methodology re-
quirements of § 93.123.

(b) This paragraph applies for CO
nonattainment areas as described in
§93.109(f)(1). Each FFIWA/FTA project
must eliminate ox reduce the severity
and number of localized CO violations
in the arcs substantially affected by
the project (in CO nona,ttainment
areas). This criterion is satisfYed with
respect to existing localized CO viola-
tions if it is demonstrated that during
the time fY~ame of the transportation
plan (or regional emissions analysis}
existing localized CO violations will _be
eliminated or reduced in severity an@
number as a result of the project. The
demonstration must be performed ac-
cording to the consultation require-
ments of §93.105(c)(1)(i) and the meth-
odology requirements of § 93.123.
[69 FR 40077, July 1, 2004, as amended at 71
FR 12510, Mar. 10, 2006; 73 FR 4940, Jan. 24,
2008; 75 FR 14285, Mar. 24, 2010]

§ 83.117 Criteria and procedures: Com-
pi3ance with PM,o and PMZS control
measures.

The FFIWA/FTA project must comply
with any PM,u and PMz.s control meas-
ures in the applicable implementation
plan. This criterion is satisfYed if the
project-level conformity determination
contains a written commitment from
the project sponsor to include in the
final plans, specifications, and esti-
mates -for the project those control
measures (for the purpose of limiting
PM,o and PMz,s emissions from the con-
struction activities and/or normal use
and operation associated with the
project) that are contained in the ap-
plicable implementation plan.
[69 FR 40078, Jixly 1, 2004]

§ 83.118 Criteria and procedurea:
Motor vehicle entissione budget.

(a) The transportation plan, TIP, and
project-not from a conforming trans-
portation plan and TIP must be con-
sistent with the motor vehicle emis-
sions budgets) in the applicable imple-
mentation plan (or implementation
plan submission). This criterion applies

40 CFR Ch. I (7-1-10 Edition)

as described in § 93.109(c) through (n).
This criterion is satisfied if it is dem-
onstrated that emissions of the pollut-
ants or pollutant precursors described
1n paragraph (c) of this section are less
than or equal to the -motor vehicle
emissions budgets) established in the
applicable implementation plan or im-
plementation glan submission.

(b) Consistency with the motor vehi-
cle emissions budgets) must be dem-
onstrated for each year for which the
applicable (and/or submitted) imple-
mentation plan specifYcally establishes
motor vehicle emissions budget(s), for
the attainment year (if it is within. the
timeframe of the transportation plan
and conformity determination), for the
last year of the timaframe of the con-
formity determination (as described
under § 93.106(d)), and for any inter-
mediate years within the timeframe of
the conformity determination as nec-
essary so that the years for which con-
sistency is demonstrated are no more
than ten years apart, as follows:

(1) Until a maintenance plan is sub-
mitted:

(i) Emixsions in each year (such as
milestone years and the attainment
year) for which the control strategy
implementation plan revision estab-
lishes motor vehicle emissions budg-
et(s) must be less than or equal to that
year's motor. vehicle emissions budg-
et(s); and

(ii) Emissions in years for which no
motor vehicle emissions budgets) are
specifically established must be less
than or equal to the motor vehicle
emissions budgets) established for the
most recent prior year. For example,
emissions in years after the attain-
ment year for which the implementa,-
tion.plan does not establish a budget
must be less than or equal to the motor
vehicle emissions budgets) for the at-
tainxrtent year.

(2) When a maintenance plan has
been submitted:

(i) Emissions must be less than or
equal to the motor vehicle emissions
budgets) established for the last year
of the maintenance plan, and for any
other years for which the maintenance
plan establishes motor vehicle emis-
sions budgets. If the maintenance plan
does not establish motor vehicle emis-
sions budgets for any years other than
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the last year of the maintenance plan,
the demonstration of consistency with
the motor vehicle emissions budgets}
must be accompanied by a qualitative
finding that there are no factors which
would cause or contribute to a new vio-
lation ox exacerbate an existing viola-
tion in the years before the last year of
the maintenance plan. The interagency
consultation process required by
§ 93.105 shall determine what must be
considered in order to make such a
finding;

(11) For years after the last year of
the maintenance plan, emissions must
be less than or equal to the mainte-
nance plan's motor vehicle emissions
budgets) for the last gear of the main-
tenance plan;

(iii) If an approved and/or submitted
control strategy implementation plan
has established motor vehicle emis-
sions budgets for years in the time
frame of the transportation plan, emis-
sions in these years must be less than
or equal to the control strategy imple-
mentation plan's motor vehicle emis-
sions budgets) for these years; and

(iv) For any analysis years before the
last year of the maintenance plan,
emissions must be less than or equal to
tha motor vehicle emissions budgets)
established for the most recent prior
year.

(c) Consistency with the motor vehi-
eie emissions budgets) must be dem-
onstrated for each pollutant or pollut-
ant precursor in §93.102(b) for which
the area is in nonattainment or main-
tenance and for which the applicable
implementation plan (or implementa-
tion plan submission) establishes a
motor vehicle emissions budget.

(d) Consistency with the motor vehi-
cle emissions budgets) must be dem-
onstrated by including emissions from
the entire transportation system, in-
Ciuding all regionally significant
projects contained in the tranxpor-
tation plan and all other regionally
significant highway and transit
projects expected in the nonattainment
or maintenance area in the timeframe
of the transportation glan.

(1) Consistency with the motor vehl-
cle emissions budgets) must be dem-
onstrated with a regional emissions
analysis that meets the requirements
of §§93.122 and 93.105(c)(1)(i).

§93.118

(2) The regional emissions analysis
ma9 be performed for any years in the
timeframe of the conformity deter-
mination (as described under §93.106(d))
provided they are not more tktan ten
years agast and provided the analysis
is performed for the attainment year
(if it 9s in the timeframe of the trans-
portation plan and conformity deter-
mination) and the last year of the
timeframe of the conformity deter-
mination. Emissions in years for which
consistency with motox vehicle emis-
sions budgets must be demonstrated, as
required in paragraph (b) of this sec-
tion, may be determined by inter-
polating between tha years for which
the regional emissions analysis is per-
formed.

(3) When the timefY~ame of the con-
formity determination is shortened
under §93.106(d)(2), the conformity de-
termination must be accompanied by a
regional emissions analysis (for infor-
mational purposes only) for the last
year of the transportation plan, and for
any year shown to exceed motor vehi-
cle emissions budgets in a prior re-
gional emissions analysis (if such a
year extends beyond the timefY~ame of
the conformity determination).

(e) Motor vehicle emissions budgets in
submitted control strategy implementation
plan revisions and submitted maintenance
plans. (1) Consistency with the motor
vehicle emissions budgets in submitted
control strategy implementation plan
revisions or maintenance plans must be
demonstrated if EPA has declared the
motor vehicle emissions budgets) ade-
quate for transportation conformity
purposes, and the adequacy finding is
effective. However, motor vehicle emis-
sions budgets in submitted implemen-
tation plans do not supersede the
motor vehicle emissions budgets in ap-
proved implementation plans for the
same Clean Air Act requirement and
the period of years addressed by the
previously approved implementation
plan, unless EPA specifYea otherwise in
its approval of a SIP.

(2) The emissions predicted in the
"Action" scenario are not ,greater
than:

(i) 2002 emissions, in areas designated
nonattainment for the 1997 PMz,s
NAAQS; or
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(11) Emissions in the most recent
year for which EPA's Air Emissions
Reporting Requirements (40 CFR part
51, subpart A) requires submission of
on-road mobile source emissions inven-
tories, as of the effective date of non-
attainment designations for any PMz,s
NAAQS other than the 1997 PMz.s
NAAQS.

(3) Tf EPA declares an implementa-
tion plan submission's motor vehicle
emissions budgets) inadequate for
transportation conformity purposes
after EPA had previously found the
budgets) adequate, and conformity of
a transportation plan or TIP has al-
ready been determined by DOT using
the budget(s), the conformity deter-
mination will remain valid. Projects
included in that transportation plan or
TIP could still satisfy §§93.114 and
93.115, which require a currently con-
forming transportation plan and TIP to
be in place at tha time of a project's
conformity determination and that
projects come from a conforming
transportation plan and TIP.

(4) EPA will not find a motor vehicle
emissions budget in a submitted con-
trol strategy implementation plan re-
vision or maintenance plan to be ade-
quate for transportation conformity
purposes unless the following minimum
criteria are satisfied:

(i) The submitted control strategy
implementation plan revision or main-
tenance plan was endorsed by the Gov-
ernor (or his or her designee) and was
subject to a State public hearing;

(ii) Before the control strategy im-
plementation plan or maintenance plan
was submitted to EPA, consultation
among federal, State, and local agen-
Cies occurred; full implementation plan
documentation was provided to EPA;
and EPA's stated concerns, if any, were
addressed;

(iii) The motor vehicle emissions
budgets) is clearly identified and pre-
cisely quantified;

(iv) The motor vehicle emissions
bud~et(s), when considered together
with all other emissions sources, is
consistent with applicable require-
ments for reasonable further progress,
attainment, or maintenance (which-
ever is relevant to the given implemen-
tation plan submission);

40 CFR Ch. I (7-1-10 Edition)

(v) The motor vehicle emissions
budgets) is consistent with and clearly
related to the emissions inventory and
the control measures in the submitted
control strategy implementation plan
xevision or maintenance plan; and

(vi) Revisions to previously sub-
mitted control strategy implementa-
tion plans or maintenance plans ex-
plain and document any changes to
previously submitted budgets and con-
trol measures; impacts on point and
area source emissions; any changes to
established safety margins (see §93.101
for defYnition); and reasons for the
changes (including' the basis for any
changes related to emission factors or
estimates of vehicle miles traveled).

(5) Before determining thg adequacy
of a submitted motor vehicle emissions
budget, EPA will review the State's
compilation of public comments and
response to comments that are re-
quired to be submitted with any imple-
mentation plan. El'A will document its
consideration of such comments and
responses in a letter to the State indf-
cating the adecivacy of the submitted
motor vehicle emissions budget.

(6) When the motor vehicle emissions
budgets) used to satisfy the require-
ments of this saction are established by
an implementation plan submittal that
has not yat been approved or dis-
approved by EPA, the MPO and AOT's
conformity determinations will be
deemed to be a statement that the
MPO and DOT are not aware of any in-
formation that would indicate that
emissions consistent with the motor
vehicle emissions budget will cause or
contribute to any new violation of any
standard; increase the frequency or se-
verity of any existing violation of any
standard; ox delay timely attainment
of any standard or any required in-
terim emission reductions or other
milestones.

(~ Adequacy review process for imple-
mentatton plan submissions. EFA will
use the procedure listed in paragraph
(f~(i) or (f~(2) of this section to xeview
the adequacy of an implementation
plan submission:

(1) When EPA reviews the adequacy
of an implementation plan submission
prior to EPA's final action on the im-
piementation plan,
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(i} EPA will notify the public
through EPA's website when EPA re-
ceives an implementation plan submis-
sion that will be reviewed for ade-
quaCy.

(ii) The public will have a minimum
of 30 days to comment on the adequacy
of the implementation plan submis-
sion. If the complete implementation
plan is not accessible electronically
through the Internet and a copy is re-
quested within 15 days of the date of
the website notice, the comment period
will be extended for 30 days 4om the
date that a copy of the implementation
plan is mailed.

(iii) After the public comment period
closes, SPA will inform the State in
writing whether EPA has found the
submission adequate or inadequate for
use in transportation conformity, in-
cluding response to any Comments sub-
mitted directly and review of com-
ments submitted through the State
process, or EPA will include the deter-
mination of adequacy or inadequacy in
a proposed or final action approving or
disaggroving the implementation plan
under paragraph (f~(2)(iii) of this sec-
tion.

(iv) EPA will publish a ~'EDExnL REa-
zsmEx. notice to inform the public of
EPA's finding. If EPA finds the submis-
sion adequate, the effective date of this
finding will be 15 days from the date
the notice is published as established
1n the FDDERAL RE6I3TER riOtiCe, Un-
less EPA is taking a final approval ae-
tion on the SIP as described in para-
graph (#~(2)(iii) of this section.

(v) EPA will announce whether the
implementation plan submission is
adequate or inadequate for use in
transportation conformity on EPA's
website. The website •will also include
EPA's response to comments if any
comments were received during the
public comment period.

(-~i) If after EPA has found a submis-
sion adequate, EPA has cause to recon-
sider this finding, EPA will repeat ac-
tions described in paragraphs (f~(1)(i)
through (v) or (f~(2) of this seetion un-
Iess EPA determines that there is no
need for additional public comment
given the deficiencies of the implemen-
tation plan submission. In all cases
where EPA reverses its previous find-
ing to a finding of inadequacy under

§93.119

paragraph (f~(1) of this section, such a
fYnding will become effective imme-
diately upon the date of EPA's letter
to the State.

(vii) If after EPA has found a submis-
sion inadequate, EPA has cause to re-
consider the adequacy of that budget,
EPA will repeat actions described in
paragraphs (f~(1)(i) through (v) ar (f~(2)
of this section.

(2) When EPA reviews the adequacy
of an implementation plan submission
simultaneously with EPA's approval or
disapproval of the implementation
plan,

(i} ~pA's FEDERAL REGISTER notice
of proposed or direct final rulemaking
will serve tc notify the public that
EPA will be reviewing the implementa-
tion plan submission for adequacy.

(11) The publication of the notice of
proposed rulemaking will start a public
comment period of at least 30 clays.

(iii) EPA will indicate whether the
implementation plan submission is
adequate and thus can be used for con-
formity either in EPA's final rule-
making or through the process de-
scribed in paragraphs (f~(;)(iii) through
(v) of this section. If EPA makes an
adequacy finding through a tYnal rule-
making that approves the impiementa-
tion plan submission, such a fYnding
will become effective upon the pnbllca-
tion date of EPA's approval in the FED-
ERAL REGISTER, or upon the effective
date of EPA's approval if such action is
conducted through direct final rule-
making. EPA will respond to com-
ments received directly and review
comments submitted through the State
process and include, the response to
comments in the applicable docket.

[62 FR 43801, Aug. 15, 1997, as amended at 89
FR 40078, July 1, 2004; 73 FR 4440, Jan. 24,
2006; 75 FR 14285, Mar. 24, 2010]

§ 93.119 Criteria and procedures: ~ In•
terim emissions in areas without
motor vehicle emissions budgets..

(a) The transportation plan, TIP, and
project not from a conforming trans-
portation plan and TZP must satisfy
the interim emissions tests) as da-
scribed in §93.109(c) through (n). This
criterion agplies to .the net effect of
the action (transportation plan, TIP,
or project not from a conforming plan
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and TIP) on motor vehicle emissions
from the entire transportation system.

(b) Ozone areas. The requirements of
this paragraph apply to all 1-hour
ozone and 8-hour ozone NAAQS areas,
except for certain requirements as in-
dicated. This criterion may be met:

(1) In moderate and above ozone non-
attainment areas that are subject to
the reasonable further progress re-
quirements of CAA section 182(b)(1) if a
regional emissions analysis that satis-
fies the- requirements of §93.122 and
paragraphs (g) through (j) of this sec-
tion demonstrates that for each anal-
ysis yeax and for each of the pollutants
described in paragraph (t~ of this sec-
tion:

(i) The emissions predicted in the
"Action" scenario are less than the
emissions predicted in the "Baseline"
scenario, and this can. be reasonably
expected to be true in the periods be-
tween the analysis years; and

(ii) The emissions predicted in the
"Action" scenario are lower than:

(A) 1990 emissions by any nonzero
amount, in areas for the 1-hour ozone
NAAQS as described in §93.108(e); or

(B) 2002 emissions by any nonzero
amount, in areas for the 8-hoax ozone
NAAQS as described in §93.109(d) and
(e).

{2) In marginal and below ozone non-
attainment areas and other ozone non-
attainment areas that are not subject
to the reasonable further progress re-
quirements of CAA section 182(b)(1) if a
regional emissions analysis that satis-
fies the requirements of §93.122 and
paragraphs (g) through (j) of this sec-
tion demonstrates that for each anal-
ysis year and for each of the pollutants
described in paragraph (~ of this sec-
tion:

(i) The emissions predicted in the
"Action" scenario are not greater than
the emissions predicted in the "Base-
line" scenario, and this can be reason-
ably expected to be true in the periods
between th8 analysis years; or

(ii) The emissions predicted in the
"Action" scenario are not greater
than:

(A) 1990 emissions, in areas for the 1-
hour ozone NAAQS as described in

40 CPR Ch. I (7-t-10 Edition)

(B) 2002 emissions, in areas for the 8-
hour ozone NAAQS as described in
§93.109(d) and t~)•

(c) CO areas. This cxiterion may be
met:

(1) In moderate areas with design
value greater than 12,7 ppm and serious
CO nonattainment areas that are sub-
ject to CAA section 187(a)(7~ if a re-
gionai emissions analysis that satisfies
the requirements of §93.122 and para-
graphs (g) through (j) of this section
demonstrates that for each analysis
year and for each of the pollutants de-
seribed in paragraph (f~ of this section:

(i) The emissions predicted in the
`Action" scenario are less than the

emissions predicted in the "Baseline"
scenario, and this can be reasonably
expected to be true in the periods be-
tween the analysis years; and

(ii} The emissions predicted in the
`Action" scenario are lower than 1990

emissions by any nonzerp amount.
(2) In moderate areas with design

value less than 12.7 ppm and not classi-
fYed CO nonattafnment areas 1f a re-
gional emissions analysis that satisfies
the requirements of § 93.122 and para-
graphs (g) through (j) of this section
demonstrates that for each analysis
year and for each of the pollutants de-
scribed in paragraph (f~ of this section:

(i) The emissions predicted in the
"Action" scenaxio are not greater than
the emissions predicted in the "Base-
line" scenario, and this can be reason-
ably expected to be true in the periods
between the analysis years; or

(ii) The emissions predicted in the
"Action" scenario are not greater than
1990 emissions.

(d) PM,o and NOz areas. This criterion
may be met in PNl,o and NOz non-
attainment areas if a regional emis-
sions analysis that satisfYes the re-
quirements of §93.122 and paragraphs
(g) through (~) of this section dem-
onstrates that for each analysis year
and for each of the pollutants described
in paragraph (f~ of this section, one of
the following requirements is met:

(1) The emissions predicted in the
"Action" scenario are not greater than
the emissions predicted in the "Base-
line" scenario, and this can be reason-
ably expected to be true in the periods
between the analysis years; or
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(2) The emissions predicted in the
"Action" scenario are not greater than
baseline emissions. Baseline emissions
are those estimated to have occurred
during calendar year 1990, unless the
conformity implementation plan revi-
sion required by § 51.390 of this chapter
defines the base;ine emissions for a
PM,o area to be those occurring in a
different calendar year for which a
baseline emissions inventory was de-
veloped for the purpose of developing a
control strategy implementation plan.

(e) PMz,s areas. This criterion may be
met in PMZ.s nonattainment areas if a
regional emissions analysis that satis-
fYes the requirements of §93.122 and
paragraphs (g) through (j) of this sec-
tion demonstrates that for each anal-
ysis year and for each of the pollutants
described in paragraph (f~ of this sec-
tion, one of the following requirements
is met:

(1) The emissions predicted in the
"Action" scenario are not greater than
the emissions predicted in the "Base-
line" scenario, and this can be reason-
abiy expected to be true in the periods
between the analysis years; or

(2) The emissions predicted in the
"Action" scenario are not greater
than:

(i) 2002 emissions, in areas designated
nonattainment for the 1997 PMa.s
NAAQS; or

(ii) Emissions in the most recent
year for which EPA's Air Emissions
Reporting Requirements (40 CFR part
bl, subpart A) requires submission of
on-road mobile source emissions inven-
tories, as of the effective date of non-
attainment desig~iations fvr any PMz.S
NAAQS other 'than tine 199? PMz.s
NAAQS.

(f) Pollutants. The regional emissions
analysis must be performed for the foi-
lowing pollutants:

(1) VOC in ozone areas;
(2) NOx in ozone areas, unless the

EPA Administrator determines that
additional reductions of NOx would not
contribute to attainment;

(3) CO in CO areas;
(4) PMIO in PM,o areas;
(5) VOC a~}d/or NOx in PM,o areas if

the EPA Regional administrator or the
director of the state air agency has
made a finding that one or both of such
precursor emissions i~om within the

§93.119

area axe a signifYcant contributor to
the PM,o nonattainment problem and
has so notified tha MPO and DOT;

(6) NOx in NO2 areas;
(7) PMZ,S in PMz.s areas;
(8) Reentrained road duet in PM2,5

areas only if the EPA Regional Admin-
istrator or the director Qf tha State air
agency has made a finding that emis-
sions from reentrained road dust with-
in the area are a significant contrib-
utor to the PMZ.$ nonattainment prob-
lem and has so ~ notified the MPO and
DOT;

(8) NOx in PMz.s areas, unless the
EPA Regional Administrator and the
director of the state air agency have
made a finding that emissions of NOx
from within the area are not a signifi-
cant conEributar to the PMz,s nan-
attainment problem and has so notifYed
the MPO and DOT; and

(30) VOC, SOz and/or ammonia in
PMz.s areas if the EPA Regional Ad-
ministrator or the director of the State
air agency has made a finding that any
of such precursor emissions from with-
in the area are a significant contrib-
utor to the PMz.s nonattainment prob-
lam and has so notified the MPO and
DOT.

(g) Analysis years. (1) The regional
emissions analysis must be performed
for analysis years that are no more
than ten years apart. The fYrst analysis
year must be no more than five years
beyond the year in which the con-
formity determination is being made.
The last year of the timefY~ame of the
conformity determination (as described
under §93.106(d)) must also be an anal-
ysis year,

(2) For areas using paragraphs
(bj(2)(i), (c)(2)(i), (d)(1), and (e)(1) of
this section, a regional emissions anal-
ysis that satisfYes the requirements of
§93.122 and paragraphs (g) through (j)
of this section would net be required
for analysis years in which the trans-
portation projects and planning as-
sumptions in the "Action" and "Base-
line" scenarios are exactly the same.
In such a case, paragraph (a) of this
section can be satisfied by docu-
menting that the transportation
projects and planning assumptions in
both scenarios are exactly the same,
and consequently, the emissions pre-
dicted in the "Action" scenario_are not
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greater than the emissions predicted in
the "Baseline" scenario for such anal-
ysis years'.

(3) When the timeframe of the con-
formity determination is shortened
under § 93.106(d)(2), the conformity de-
termination must be accompanied by a
regional emissions analysis (for infor-
mational purposes only) for the last
year of the transportation plan.

(h) "Baseline" scenario. The regional
emissions analysis required by para-
grapha (b) through (e) of this section
must estimate the emissions that
would result fY~om the "Baseline" sce-
nario in each analysis year. The
"Baseline" scenario must be defYned
for each of the analysis years. The
"Baseline" scenario is the future trans-
portation system that will result from
currant programs, including the fol-
lowing (except that exempt projects
listed in § 93.126 and projects exempt
from regional emissions analysis as
listed 1n §93.127 need not be explicitly
considered):

(1) Ali in-place regionally significant
highway and transit facilities, services
and activities;

(2) All ongoing travel demand man-
agement or transportation system
management activities; and

(3} Completion of all regionally sig-
nificant projects, regardless of funding
source, which axe cixrrently under con-
struction or are undergoing right-of-
way acquisition (except for hardship
acquisition and protective buying);
come &~om the fYrst year of the pre-
viously conforming transportation plan
and/or TIP; or have completed the
NEPA process.

(i) "Action" scenario. The regional
emissions analysis required by para-
graphs (b) and (c) of this section must
estimate the emissions that would re-
sult from the "Action" scenario . in
each analysis year. The "Action" sce-
nario must be defined for each of the
analysis years. The "Action" scenario
is the transportation system that
would result from the implementation
of the proposed action (transportation
plan, TIP, or project not from a con-
forming transportation plan and TTP)
and all other expected regionally sig-
nifieant projects in the nonattainment
area. The "Action" scenario must in-
clude the following (except that ex-

40 CFR Ch. I (7-1-10 Edition)

empt projects listed in § 93.126 and
projects exempt from regional emis-
sions analysis as listed in § 93.127 need
not be explicitly considered:

(1) All fac111ties, services, and activi-
tiea in the "Baseline" scenario;

(2) Completion of ail TCMa and re-
gionaily significant projects (including
facilities, services, and activities) spe-
cifically identified in the proposed
transportation plan which will be oper-
ational or in effect in the analysis
year, except that regulatory TCMs may
not be assumed to begin at a future
time unless the regulation is already
adopted by the enforcing jurisdiction
or the TCN! is identified in the applica-
ble implementation plan;

(3) All travel demand management
grograms and transportation system
management activities known to the
MPO, but not included in the applica-
ble implementation plan or utilizing
any Federal fUxiding or approval, which
have been fully adopted and/or funded
by the enforcing jurisdiction or spon-
soring agency since the last, Conformity
determination;

(4) The incremental effects of any
travel demand management programs
and transportation system manage-
ment activities known to the MPO, but
not included in the applicable imple-
mentation plan or utilizing any Fed-
eral flznding or approval, which were
adopted and/or funded prior to the date
of the last conformity determination,
but which have been modified since
then to be more stringent or effective;

(5) Completion of all expected region-
ally signifYcant highway and transit
projects which are not from a con-
forming transportatfott plan and TIP;
and

{6) Completion of all expected region-
ally signifYcant non-FEiWA/FTA high-
way and transit projects that have
clear ftuiding sources and commit-
ments leading toward their implemen-
tation and completion by the analysis
year.

(j) Projects not from a conforming
transportation flan and TIP. For the re-
gional emissions analysis required by
paragraphs (b) through. (e) of this sec-
tion, if the project which is not from a
conforming transportation plan and
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TTP is a modification of a project cur-
rently in the plan or TIP, the `Base-
line' scenario must include the project
with its original design concept and
scope, and tha `Action' scenario must
include the project with its new design
concept and scope.
[62 FR 43801, Aug. 15, 1997, as amended at 69
FR fl0079, July 1, 204; 70 FR 24291, May 6,
?A05; 73 FR 4441, Jan. ?A, 2008; 75 FR 14265,
Max. ?A, 2010]

§ 93.120 Consequences of control strat-
egy implementation plan failures.

(a) Disapprovads. (1) If EPA dis-
approves any submitted control strat-
egy implementation plan revision
(with or without a protective fYnding),
the conformity status of the transpor-
tation plan and TIP shall lapse on the
date that highway sanctions as a result
of the disapproval are imposed on the
nonattainment area under section
179(b)(1) of the CAA. No new transpor-
tation plan, TIP, ar project may be
found to conform until another control
strategy implementation plan revision
fulfilling the same CAA requirements
is submitted and conformity to this
submission is determined.

(2) If EPA disapproves a submitted
control strategy implementation plan
revision without making a protective
finding, only projects in the first four
years of the currently conforming
transportation plan and TIP or that
meet the requirements of §93.104(t~ dur-
ing the 12-month lapse grace period
may be found to conform. This means
that beginning on the effective date of
a disapproval without a protective
fYnding, no transportation plan, TIP, or
project not in the first four years of
the Currently conforming transpor-
tation plan and TIP or that meets the
requirements of §93.104(f) during the 12-
month lapse grace period may be found
to conform until another control strat-
egy implementation plan revision ful-
filling the same CAA requirements is
submitted, EPA fYnds its motor vehicle
emissions budgets) adequate pursuant
to §93.118 or approves the submission,
and conformity to the implementation
plan. revision is determined.

(3) In•disapproring a control strategy
implementation plan revision, EPA
would give a protective finding where a
submitted plan contains adopted con-

§93.121

trol measures or written commitments
to adopt enforceable control measures
that fully satisfy the emissions reduc-
tions requirements relevant to the
statutory provision for which the im-
plementation plan revision was sub-
mitted, such as reasonable flzrther
progres8 or attainment.

(b) Failure to submit and incomptete-
ness. In areas where EPA notifies the
State, MPO, and DOT of the State's
failure to submit a control strategy
implementation plan or submission of
an incomplete control strategy imple-
mentation plan revision (either of
which initiates the sanction process
under CAA xections 179 or 110(m)), the
confornnity status of the tranapor-
tation plan and TIP shall lapse an the
date that highway sanctions are im-
posed on the nonattainment area for
such failure under section 179(b)(1) of
the CAA, unless the failure has been
remedied and acknowledged by a letter
fY~om the EPA Regional Administrator.

(c) Federal implementation plans. Tf
EPA promulgates a Federal impiemen-
tation plan that contains motor vehi-
cle emissions budgets) as a result of a
State failure, the conformity lapse im-
posed by this section because of that
State failure is removed.

[62 FR 43801, Aua. 15, 1997, as amended at 69
FR 40080, July 1, 2004; 73 FR, 4441, Jan. 24,
?AO87

§ 93.121 Requirements for adoption or
approval of projects by other recipi-
ettts of funds designated under title
2S U.S.C. or the Federal 1Y~ansit
Laws.

(a) Except as provided in paragraph
(b) of this section, no recipient of Fed-
eral funds designated under title 23
U.S.C. or the Federal Transit Laws
shall adopt or approve a regionally sig-
nifYCant highway or transit project, re-
gardless of funding source, unless the
recipient fYnds that the requirements
of one of the following are met:

(1) The project comes from the cur-
rently conforming transportation plan
and TIP (or meets the requirements of
§ 83.104(f) during the 12-month lapse
grace period), and the project's design
concept and scope have not changed
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significantly from those that were in-
cluded in the regional emissions anal-
yais for that transportation plan and
TIP;

(2) The project is included in the re-
gional emissions analysis for the cur-
rently conforming transportation plan
and TIP conformity determination (or
meets the regniremants of §93,104(f~
during the 12-month lapse grace pe-
riod), even if the project is not strictly
included in the transportation plan or
TIP fox the purpose of MPO project se-
lection or endorsement, and the
pro~ect'e design concept and scope have
not changed significantly fY~om those
that were included in the regional
emissions analysis; or

(3) A new regional emissions analysis
including the project and the currently
Conforming transportation plan and
TIP demonstrates that the transpor-
tation glen and TIP would still con-
form if the project were implemented
(consistent with the requirements of
§§93,118 and/or 83.118 Yor a project not
from a conforming transportation plan
and TIP).

(b) Ln isolated rural nonattainment
and maintenance areas subject to
§93.109(n), no recipient of Federal funds
designated under title 23 U.S.C. or the
Federal Transit Laws shall adopt or ap-
prove aregionally significant highway
or transit project, regasdlesa of fluiding
source, unless the recipient finds that
the requirements of one of the fol-
lowing are met:

(1} The project was included in the
regional emissions analysis supporting
the most recent conformity determina-
tion that reflects the portion of the
statewide transportation plan and
statewide TIP which are in the non-
attainment or maintenance area, and
the project's design concept and scope
has zaot changed signifYcantly; or

(2) A new regional emissions analysis
including the project and all other re-
gionaliy significant gro~ects expected
in the nonattainment or maintenance
area demonstrates that those projects
in the statewide transportation plan
and statewide TIP which are in the
nonattainment or maintenance area
would still conform if the project were
implemented (consistent with the re-
quirements of §§ 93.118 and/or 93.119 for

40 CFR Ch. ! (7-1-10 Edition)

pro]ects not from a conforming trans-
portation plan and TIP).

(c) Notwithstanding paragraphs (a)
and (b) of this section, in nonattain-
ment and maintenance areas subject to
§93.169(1) or (m) for a given pollutant/
precursor and NAAQS, no recipient of
Federal flznds designated under title 23
U.S.C. or the Federal Transit Laws
shall adopt or approve a regionally s1g-
nifYcant highway ar Lranait project, re-
gardiess of funding source, unless the
recipient finds that the requirements
of one of the following are met for that
pollutant/precursor and NAAQS:

(1) The project was included in the
most recent conformity determination
for the transportation plan and TIP
and the project's design concept and
scope has not changed eignifica,ntly; or

(2) The project was included in the
most recent conformity determination
that reflects the portion of the state-
wide transportation plan and statewide
TIP which are in the nonattainment or
maintenance area, and the project's de-
sign concept and scope has not changed
signlfYcantly.

[62 FR 43801, Aug. 15, 1997, ss amended at 69
FIt 40080, Ju19 1, 2004; 73 FR 44A1, Jan. 24,
2006; 75 FR 14285, Mar. 24, 2010)

§95.122 Procedures for determining
regional transportation-related
emissions.

(a) General requirements. (1) The re-
gional emissions analysis required by
§§93.118 and 93.119 for the transpor-
tation plan, TIP, or gro~eat not from a
conforming plan and TIP must include
all regionally signifYcant projects ex-
pected in the nonattainment or main-
tenance area. The analysis shall in-
clude FHWA/FTA projects proposed in
the transportation plan and TIP and
all other regionally significant projects
which are disclosed to the MPO as re-
quired by §93.105. Projects which are
not regionally signifYcant are not re-
quired to be explicitly modeled, but ve-
hicle miles traveled (VMT) from such
projects must be estimated in accord-
ance with reasonable professional prac-
tice. The effects of TCMs and similar
projects that are not regionally signifi-
cant may also be estimated in accord-
ance with reasonable professional prac-
tice.
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(2) The emissions analysis may not
include for emissions reducCion credit
any TCMs or other measures in the ap-
plicabie implementation plan which
have been delayed beyond the sched-
uled dates) until such time as their
implementation has been assured. If
the measure has been partially imple-
mented and it can be demonstrated
that it is providing quantifiable emis-
sion reduction benefits, the emissions
analysis may include that emissions
reduction credit.

(3) Emissions reduction credit from
projects, programs, or activities which
require a regulatory action in order to
be implemented may not be included in
the emissions analysis unless:

(i) The regulatory action is already
adopted by the enforcing jurisdiction;

(i1) The project, program, or activity
is included in the applicable implemen-
tation plan;

(iii) The control strategy implemen-
tation plan submission or maintenance
plan submission that establishes the
motor vehicle emissions budgets) for
tha purposas of §83.118 contains a writ-
ten commitment to the project, pro-
gram, or activity by the agency with
authority to implement it; or

(iv) EPA ha,s approvad an opt-in to a
Federally enforced program, EPA has
promulgated the program (if the con-
trol program is a Federal responsi-
bility, such as vehicle tailpipe stand-
ards), or the Clean Air Act requires the
program without need for individual
State action and without any discre-
tionary authority for EPA to set its
stringency, delay its effective date, or
not implement the program.

(4) Emissions reduction credit fY~om
control measures that are not inciuded-
in the transportation plan and TIP a,nd
that do not require a regulatory action
in order to be implemented may not be
included iri the emissions analysis un-
less the conformity determination in-
eludes written commitments to ample-
mentation 4om the appropriate entl-
ties.

(i) Persons or entities voluntarily
committing to control measures must
comply with the obligations of such
commitments.

(ii) the conformity implementation
plan revision required in § 51.390 of this
chapter must prpvide that. written

§ 93.122

commitments to control measures that
are not included in tha transportation
plan and TIP must be obtained prior to
a conformity determination and that
such commitments must be fulfilled.

(5) A regional emissions analysis for
the purpose of satisfying the require-
ments of § 93.119 must make the same
assumptions in both the "Baseline"
and "Action" scenarios regarding con-
trol measures that axe external to the
transportation system itself, such as
vehible tailgipe or evaporative emis-
sion standards, limits on gasoline vola-
tility, vehicle inspection and mainte-
nance programs, and oxygenated or re-
formulated gasoline or diesel fuel.

(6) The ambient temperatures used
for the regional emissions analysis
shall be consistent with those used to
establish the emissions budget in the
applicable implementation plan. All
other factors, for example the fraction
of travel in a hot stabilized engine
mode, must be consistent with the ap-
plicable implementation plan, unless
modified after interagQncy consulta-
tion according to §93.105(c)(i)(i) to in-
corporate additional or more geo-
graphically specific information or rep-
resent alogically estimated trend in
such factors beyond the period consid-
ered in the applicable implementation
plan.

(7) Reasonable methods shall be used
to estimate nonattainment or mainte-
nance area VMT on off-network road-
waya within the urban transportation
planning area, and an roadways outside
the urban transportation planning
area.

(b) Regional emissions analysis in se-
rious, severe, and extreme ozone non-
attainment areas and serious CO non-
attainment areas must meet the re-
quirementS of paragraphs (b) (1)
through t3) of this section if their met-
ropolitan planning area contains an ur-
banized area population over 200,000.

(i) By January 1, 1997, estimates of
regional transportation-related emis-
sions used to support conformity deter-
minations must be made at a minimum
using network-based travel models ac-
cording to prooedures and methods
that are available and in practice axid
supported by current and available dos
umentation. These procedures, meth-
ods, and practices are available from

b87
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DOT and will be updated periodically.
Agencies must discuss these modeling
procedures and practices through the
interagency Consultation process, as
regixired by §93.105(c)(1)(i). Network-
based travel models must at a min-
imum satisfy the following require-
menta:

(i) Network-based travel models must
be validated against observed counts
(peak and off-peak, if possible) for a
base year that is not more than 10
yeaxs prior to the date of the con-
formity determination. Modes forecasts
must be analyzed for reasonableness
and compared to historical trends and
other factors, and the results must be
documented;

(ii) Land use, population, employ-
ment, and other network-based travel
model assumptions must be docu-
mented and based on the beat available
information;

(iii) Scenarios of land development
and use must be consistent with the fu-
ture transportation system alter-
natives for which emissions are being
estimated. Tha distribution of employ-
ment and residences for different trans-
portation options must be reasonable;

(iv) Acapacity-sensitive assignment
methodology must be used, and emis-
sions estimates must be based on a
methodology which differentiates be-
tween peak and off-peak link volumes
and speeds and uses speeds based on
final assignad volumes;

(v) Zone-to-zone travel impedances
used to distribute trips between origin
and destination pairs must be in rea-
sonable agreement with the travel
times that are estimated from fYnal as-
signed traffic volumes. Where use of
transit currently is anticipated to be a
signifYcant factor in satisfying trana-
portation demand, these times should
also be used for modeling mode splits;
and

(vi) Network-based travel models
must be reasonably sensitive to
changes in the time(s), coat(s), and
other factors affecting travel choices.

(2) Reasonable methods in accordance
with good practice must be used to es-
timate traffic speeds and delays in a
manner that is sensitive to the esti-
mated volume of travel on each road-
way segment represented in the net-
work-based travel model.

40 CfR Ch. I (7-t-10 Edition)

(3) Aighway Performance Monitoring
System (HPMS) estimates of vehicle
miles traveled (VMT) shall be consid-
ered the primary measure of VMT
within the portion of the nona,ttain-
ment or maintenance area and for the
functional classes of roadways included
in IiPMS, for urban areas which are
sampled on a separate urban area basis.
For areas with network-based travel
models, a factor (or factors) may be de-
veloped to reconcile and calibrate the
network-based travel model estimates
of VMT in the base year of its valida-
tion to the HPMS estimates for the
same period. These factors may then be
applied to model estimates of future
VMT. In this factoring process, consid-
eration will be given to differences be-
tween HPMS and network-based travel
models, such as differences in the facil-
ity coverage of the HPMS and the mod-
eled network description. Locally de-
veloped count- based programs a,nd
other departures from these procedures
are permitted subject to the inter-
a~ency consultation procedures of
§ 93.105(c)(1)(i).

(c) Two-year grace period Jor regional
emissions analysis requirements in certain
ozone and CO areas. The requirements
of paragraph (b) of thix section apply to
such areas or portions of such areas
that have not previously been required
to meet these requirements for any ex-
isting NAAQS two years from the fol-
lowing;

(1) The effective date of EPA's reclas-
sification of an ozone or CO nonattain-
ment axes that has an urbanized area
population greater than 200,000 to seri-
ous or above;

(2) The official notice by the Census
Bureau that determines the urbanized
area population of a serious or above
ozone or CO nonattainment area to be
greater than 200,000; ar,

(3) The effective date of EPA's action
that classifies a newly designated.
ozone or CO nonattainment area that
has an urbanized area population
greater than 200,000 as serious or above.

(d) In all areas not otherwise subject
to paragraph (b) of this section, re-
gional emissions analyses must use
those procedures described in para-
graph (b) of this section if the use of
those procedures has been the previous
practice of the MPO. Otherwise, areas

588

11 •

USCA Case #10-1105      Document #1307486      Filed: 05/11/2011      Page 70 of 74



Environmental Protection Agency

not subject to paragraph (b) of this sec-
tion may estimate regional emissions
using any appropriate methods that ac-
count for VMT growth by, for example,
extrapolating historical VMT or pro-
jecting future VMT by Considering
growth in population and historical
growth trends for VMT per person.
These methods must also consider fu-
ture economic activity, transit alter-
natives, and transportation system
policies.

(e) PM~o jrorre construction-related fugi-
tive dust. (1} For areas in which the im-
plementation plan does not identify
construction-related fugitive PM,o as a
contributor to the nonattainment
problem, the fhgitive PM,o emissions
associated with highway and transit
prpject construction are not required
to be considered in the regional emis-
sions analysis.

(2) In PM,o nonattainment and main-
tenance areas with implementation
plans which identify construction-re-
lated fugitive PM,,, as a contributor to
the nonattainment problem, the re-
gior_aY PMio emissions analysis shall
consider construction-related fugitive
PM,o and shall account for the level of
construction activity, the fugitive
PIVt~o control measures in the applica-
ble implementation plan, and the flust-
producing capacity of the proposed ac-
tivities.,

(f~ PM?.s jram construction-related jugi-
tive dust. (1) For PNlz.s areas i~z which
the' implementation plan does not iden-
tify .construction-related fugitive PMz.s
as a signifYcant contributor to the non-
attainment problem, the fugitive PMz,s
emissions associated.with highway and
transit pxoject construction are not re-
quired to be considered in the regional
emissions analysis.

(2) Iri PMZ,S nonattainment and main-
tenance areas with implementation
plans which Identify construction-re-
lated tlxgitive PM2,5 as a .significant
contributor to the nonattainment
problem, the regional PM2.5 emissions
analysis shall consider construction-re-
lated fugitive PM~.s and shall account
for the level of construction activity,
the fugitive PMZ,S control measures in
the applicable implementation plan,
and the dust-producing capacity of the
proposed activities.

§ 93.122

(g) Reliance on previous regional emis-
sions analysis. (1) Conformlty deter-
minations for a new transportation
plan and/or TIP may be demonstrated
to satisfy the requirements of §§ 93.118
("Motor vehicle emissions budget") or
93.119 ("Interim emissions in areas
without motor vehicle emissions budg-
ets") without new regional emissions
analysis if the previous regional emis-
sions analysis also applies to the new
plan and/or TIP. This requires a dem-
onstration that:

(i) The new plan and/or TIP contain
aii pro9ects which must be started in
the plan and TIP's timeframes in order
to achieve the highway and transit sys-
tem envisioned by the transportation
plan;

(ii) All glen a,nd TIP projects which
are regionally significant are included
in the transportation plan. with design
concept and scope adequate La deter-
mine their contribution to the trans-
portation plan's and/or TIP's regional
emissions at the time of the previous
conformity determination;

(1ii) The design concept and scope of
each regionally significant project in
the new plan andlor TIP are not signifY-
cantly different from that described in
the previous transportation plan; and

(iv) The previous regional emissions
analysis is consistent with the requlre-
ments of §§ 93.118 (including tYLat con-
formity to all currently agpiicable
budgets is demonstrated) and/or 93.119,
as applicable.

(2) A project which is not fxom a con-
forming transportation plan and a con-
forming TIP may be demonstrated to
satisfy the requirements of § 93.118 or
§93.119 without additional regional
emissions analysis if allocating funds
to the project will not delay the imple-
mentation of projects in the transpor-
tation plan or TIP which are necessary
to achieve the highway and transit sys-
tem envisioned by the transportation
plan, the previous regional emissions
analysis is still Consistent with the re-
quirements of § 93.118 (including that
conformity to all currently applicable
budgets is demonstrated) andlor
§93.119, as applicable, and if the project
is either:

(i) Not regionally signifYcant; or
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(ii) Included in the conforming trans-
portation plan (even if it is not specifi-
caily included in the latest conforming
TIP) with design concept and scope
adequate to determine its contribution
to the transportation plan's regional
emissions at the time of the transpor-
tation plan's conformity determina-
tion, and the design concept and scope
of the project is not signifYcantly dif-
ferent from that described in the trans-
portation plan.

(3) A conformity determination that
relies on paragraph (g) of thix seetiott
does not satisfy the frequency require-
ments of §93.104(b) or (c).
[82 FR 43801, Aug. 15, 1997, as amended at 69
FR 40080, July 1, 2009]

§ 93.125 Procedures for determining
localized CO PMio, and PMa.s con•
centrations (~ot~spoE analysis).

(a) CO hot-spot analysis. {1) The dem-
onetrations required by §93.116 ("Lo-
calized CO, PM,o, and PM2s viola-
tiona") must be based on quantitative
analysis using the applicable air qual-
ity models, data bases, and other re-
quirements specified in 40 CFR part 51,
Appendix W (Guideline on Air Quality
Models). These procedures shall be used
in the following cases, unless different
procedures developed through the
interagency consultation process re-
quired in §93.105 and approved by the
EPA Regional Administrator are used:

(1) For projects in or affecting loca-
tions, areas, or categories of sites
which are identified in the applicable
implementation plan a,s sites of viola-
tion ar possible violation;

(ii) For projects affecting intersec-
tions that are at Level-of-Service A, E,
ox F, or those that will change to
Level-of-Service D, E, or F because of
increased traffic volumes related to the
project;

(111) For any project affect9ng one or
more of the top three intersections in
the nonattainsnent or maintenance
area with highest traffic volumes, as
idantifYed in the applicable implemen-
tation plan; and

(iv) For any project affecting one or
more of the tap three intersections in
the nonattainment or maintenance
area with tha worst level of service, as
identified in the applicable implemen-
tation plan.

40 CFR Ch. 1 t7-1-10 Edition)

(2) In cases other than those de-
scribed in paragraph (a)(1) of this sec-
tion, the demonstrations required by
§93.116 may be based on either:

(i) Quantitative methods that rep-
resent reasonable a.nd common profes-
sional practice; or

(ii) A qualitative consideration of
local factors, if this can provide a clear
demonstration that the requirements
of §93.116 are met.

(3) DOT, in consultation with EPA,
may also ohoose to make a categorical
hot-spot finding that (93.116(aj is met
without further hot-spot analysis for
any project described in paragraphs
(a)(1) and (a)(2) of this section based on
appropriate modeling. DOT, in con-
sultation with EPA, may also consider
the current air quality circumstances
of a given CO nonattainment or main-
tenance area in categorical ho~spot
fYndings for applicable FHVJA or FTA
projects.

(b) PM,o and PMzs hot-spot analyses.
(1) The hot-spot demonstration xe-
quired by §93.116 must be based on
quantitative analysis methods for the
following types of projects:

(i) New highway projects that have a
significant number of diesel vehicles,
and expanded highway projects that
have a significant increase in the num-
ber of diesel vehicles;

(ii) Projects affecting intersections
that are at Level-of-Service D, E, or F
with a significant number of diesel ve-
hiclea, or those that will change to
Level-of-Service D, E, or F because of
increased traffic volumes from a sig-
nificant number of diesel vehicles re-
lated to the project;

(iii) New bus and rail terminals and
transfer points that have.a significant
number of diesel vehicles congregating
at a single location;

(iv) Expanded bus and rail terminals
and transfer points that significantly
increase the number of diesel vehicles
congregating at a single location; and

(v) Projects in or affecting locations,
areas, or categories of sites which are
identified in the PM,o or PM2.s applica-
bla implementation plan or implemen-
tation plan submission, as appropriate,
as sites of violation or possible viola-
tion.

4'f:I~
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(2) Where quantitative analysis
methods are not available, the dem-
onstration required by § 93.116 for
projects described in paragraph (b)(1) of
this section must be based on a quali-
tative consideration of local factors.

(3) DOT, in Consultation with EPA,
may also choose to make a categorical
hot-spot fYnding that . § 83.116 is met
without further hot-spot analysis for
azyy project described in paragraph
(b)(1) of this section based on appro-
priate modeling. DOT, in consultation
with EPA, may also consider the cur-
rent air quality circumstances of a
given PM2,5 or PM,o nonattainment or
maintenance area in categorical hot-
spot findings for applicable FFIWA or
FTA projects.

(4) The requirements for quantitative
analysis contained in this paragraph
(b) will not take effect until EPA re-
leases modeling guidance on this sub-
jeat and announces in the FEDERAL
REGisTEx that these requirements are
in effect.

(c) General requirements. (i) Estimated
pollutant concentrations must be based
on the total emissions burden which
may result from the implementation of
the project, summed together with fu-
ture background concentrations. The
total concentration must be estimated
and analyzed at appropriate receptor
locations in the area substantially af-
fected by the project..

(2) Hot-spot analyses must include
the entire pro3ect, and may be per-
formed only after the major design fea-
tures which will sigttifYCantly impact
concentrations have been identified.
The future background concentration
should be, estimated by multiplying
current background by the ratio of fu-
ture to currexit traffic and the ratio of
future to current emission factors.

(3) Hot-spot analysis assumptions
must be consistent with those in the
regional emissions analysis for those
inputs which are required for both
analyses.

(4) CO, PM,o, or PMz.s mitigation or
control measures shall be assumed in
the hot-spot analysis only where there
are written commitments from the
project sponsor and/or operator to im-
plement such measures, as required by
§ 93.125(a).

§ 93.124

(5) CO, PM,o, and PMz.s hot-spot anal-
yses are not required to consider con-
struction-related activities which
cause temporary 'increases in emis-
sions. Each site which is affected by
construction-related activities shall be
considered separately, using estab-
lished "Guideline" methods. .Tem-
porary increases ase defYned as those
which occur only during the construc-
tion phase and last five years or less at
any individual site.

[58 FR 62235, Nov. 24, 1993, as amended at 71
FR 12510, Mar. 10, 2008; 73 FR 4441, Jan, 2A,
?AOa]

~ 93.124 Using the motor vehicle emir•
sions budget in the applicable im-
plementation plan (or implementa-
tion plan submission).

(a) In interpreting an applicable im-
plementation plan (or implementation
plan submission) with respect to its
motor vehicle emissions budget(s), the
MPO and DOT may not infer additions
to the budgets) that are not explicitly
intended by the implementation plan
(or submission). Unless the implemen-
ta,tion plan explicitly quantifYes the
amount by which motor vehicle emis-
siona could be higher while still allow-
ing a demonstration of compliance
with the milestone, attainment, or
maintenance requirement and explic-
itly states an intent that some or all of
this additional amount should ba avaii-
able to the MPO and DOT in the emis-
sions budget for conformity purposes,
the MPO may not interpret the budget
to be higher than the implementation
plan's estimate of future emissions.
This applies in particular to applicable
implementation plans (or submissions)
which demonstrate that after impie-
mentation of control measures in the
implementation plan;

(1) Emissions from all sources will be
less than the total emissions that
would be consistent with a required
demonstration of an emissions reduc-
tion milestone;

(2) Emissions from all sourceswill re-
sult In achieving attainment prior to
the attainment deadline and/or ambi-
ent concentrations in the attainment
deadline year will be lower than needed
to demonstrate attainment; or

5si
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(3) Emissions will be lower than need-
ed to provide for continued mainte-
nance.

(b) A conformity demonstration shall
not trade emissions among budgets
which the applicable implementation
glen (or implementation plan submis-
sion) allocates for different pollutants
px grecursors, or among budgets allo-
cated to motor vehicles and ether
sources, unless the implementation
plan establishes appropriate mecha-
nisms for such trades.

(c) If the applicable implementation
plan (pr implementation plan submis-
sion) estimates fixture emissions by ge-
ograghie subarea of the nonattainment
area, the MPO and DOT are not re-
quired to consider this to establish sub-
area budgets, unless the applicable im-
plementation plan (or implementation
plan submission) explicitly indicates
an intent to create such subarea budg-
ets for the purposes of conformity.

(d) If a nonattainment area includes
more than one MPO, the implementa-
tion plan may establish motor vehicle
emissions budgets for each MPO, ox
else the MPOs must collectively make
a conformity determination for the en-
tire nonattainment area.
[62 FR 43801. Aug. 15, 1997, as amended at 69
FR 40081, July 1, 2004]

~ 93.126 Enforceability of design con-
ce~t aad scope •and project-level
mitigation and control measures.

(a) Prior to determining that a trans-
portation project 1s fn conformity, the
MPO, other recipient of funds des-
ignated under title 23 U.S.C. or the
Federal Transit Laws, FIiWA, or FTA
must obtain from the project sponsor
and/or operator written commitments
to implement in the construction of
the project and operation of the result-
ing facility or service any project-level
mitigation or control measures which
are identifYed as conditions for NEPA
process completion with respect to
local CO, PM~o, or PMZ.s impacts. Be-
fore a conformity determination is
made, written commitments must also
be obtained for project-level mitigation
or control measures which are condi-
tions for making conformity deter-
minations for a transportation plan or
TIP and are included in the project de-
sign concept and scope which is used in

40 CFR Ch. 1 (7-1-10 Edition)

the regional emissions analysis re-
quired by §§93.118 ("Motor vehicle
emissions budget") and 93.119 ("Interim
emissions in areas without motor vehi-
cle emissions budgets") or used in the
project-level hot-spot analysis required
by § 93.116.

(b) Project sponsors voluntarily com-
m3tting to mitigation measures to fa-
cilitate positive conformity determina-
tions must comply with the obligations
of such commitments.

(c) The implementation plan revision
required in §51.390 of this chapter shall
provide that written commitments to
mitigation measures must be obtained
prior to a positive conformity deter-
mination, and that project sponsors
must comply with such commitments.

(d) IY the MPO or project sponsor be-
lievea the mitigation or control meas-
ure is no longer necessary for con-
formity, the project sponsor or oper-
ator may ba relieved of its obligation
to implement the mitigation or control
measure if it can demonstrate that the
applicable hot-spot requirements of
§93.116, emission budget requirements
of § 93.118, and interim emissions re-
quirements of §93.119 are satisfied
without the mitigation or control
measure, and so notifies the agencies
involved in the interagency consulta-
tion process required under §93.105. The
MPO and DOT must find that the
transportation plan and TIP still sat-
isfy the applicable requirements of
§§ 93.118 and/or 93.119 and that the
project still satisfies the requirements
of § 93.116, and therefore that the con-
formity determinations for the trans-
portation plan, TIP, and project are
still valid. This finding is subject to
the applicable public consultation re-
quirements 1n §93.105(e) for conformity
determinations for projects.
[62 FR 43801, Aug., 15, 1987, as amended at 69
FR 40081, July 1, 2004; 71 FR 12510, Mar. 10,
aoosl
§ 93.126 Exempt projects.

Notwithstanding the other require-
ments of this subpart, highway 'and
transit projects of the types listed in
table 2 of this section are exemgt 4om
the requirement to determine con-
formity. Such projects may proceed to-
ward implementation even in the ab-
sence of a conforming transportation
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