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28 EPA Advisory Circular 17F, ‘‘General Criteria
for the Carryover and Carry-across of Certification
Data and the Carryover of Fuel Economy Data for
Light-Duty Vehicles and Light-Duty Trucks’’ dated
November 16, 1982.

this standardization in any future
emission standards regulations.

3. Corrections and Changes
The language prohibiting crankcase

emissions has been modified to prohibit
crankcase emissions from all light-duty
vehicles, rather than from Otto-cycle
and methanol-fueled diesel light-duty
vehicles. This is being done to
standardize light-duty vehicle
regulations with those for light-duty
trucks, which currently prohibit
crankcase emissions from all light-duty
trucks, regardless of fuel or duty cycle.

CAA section 206(f) establishes the
requirement that all vehicles meet the
requirements of section 202 of the Act
regardless of the altitude at which they
are sold. In promulgating the regulations
for this requirement, EPA included high
altitude exemption provisions for those
vehicles and trucks meeting specific
design limitation criteria (see 40 CFR
86.094–8(h) and (i). EPA has reviewed
the last five years of certification
activity which shows that no
manufacturer requested the use of high
altitude exemptions, indicating that the
design limitation elements needed to
qualify for the exemption no longer
exist. Therefore, EPA is proposing to
eliminate the high altitude exemption
provisions.

In the current regulations, 40 CFR
86.094–16(a) specifically prohibits
gasoline-fueled LTDs and LDVs from
being equipped with defeat devices.
This regulation was promulgated as part
of the cold CO emission standards (57
FR 31900), which are applicable only to
gasoline-fueled vehicles; hence the
regulation excluded all but gasoline
from the defeat device prohibition.
However, the Agency believes that
defeat devices should be prohibited
regardless of the fuel consumed,
consistent with longstanding EPA
policy as outlined in EPA Advisory
Circular 24 ‘‘Prohibition of use of
Emission Control Defeat Devices.’’
Therefore, EPA is proposing to
incorporate its defeat device policy into
regulatory language which applies to all
types of fuels rather than just to
gasoline. This language is found in
section 86.1809–01 in the proposed
regulation.

L. Harmonization With California Air
Resources Board Compliance
Procedures

The Agency worked closely with
California ARB as it developed today’s
CAP 2000 procedures. Currently, EPA
and California ARB have procedures for
certification which, while similar in
nature, have a few fundamental
differences which add to the

manufacturers’ testing, paperwork and
reporting burdens. When California
ARB, EPA, and automotive
manufacturers signed the statement of
principles for redesigning the
compliance program, it was understood
that the two agencies would work
together to reduce these burdens, by
harmonizing the certification
procedures to the fullest extent possible.
In today’s proposal, virtually all features
have been coordinated with those of
California ARB, including the durability
and emission data vehicle selection
procedures; the concepts of test groups
and durability groups; low and high
mileage in-use verification testing;
confirmatory in-use testing; and
paperwork and information collection.
California ARB has also indicated to
EPA that it intends to issue separate
regulations based on the final outcome
of today’s proposed regulations that can
be implemented at the same time as the
EPA regulations.

M. Implementation
EPA is proposing that CAP 2000 be

implemented in the 2001 model year
(MY) for light-duty vehicles and light-
duty trucks. EPA is proposing to give
manufacturers the option of
participating in the CAP 2000 program
one year early (2000 MY) with all or
some of their product offering, provided
that the program is adopted in its
entirety. Thus, early opt-in must include
all provisions of CAP 2000. In MY 2001,
all manufacturers would be required to
comply with CAP 2000 regulations.

EPA considered providing a phase-in
period; however, the Agency believes
that concurrent administration of two
certification programs would present an
unacceptable burden to EPA and
manufacturers. For example, it would
entail two sets of applications, computer
data, confirmatory testing procedures,
and certificates of confirmatory for each
program. In addition, the grouping
procedures of CAP 2000 were designed
to cover the manufacturer’s entire
product lines. Applying these
procedures to a portion of a
manufacturer’s product line would
result in little savings and could result
in more cost for manufacturers than the
current program, in some
circumstances.

In spite of the logistical concerns with
administering two different programs,
EPA believes that the proposed early
opt-in provision is beneficial overall.
Early opt-in would allow manufacturers
to take earlier advantage of the time and
cost savings from the reduced testing
requirements, less paper work, and
broader certification groups of CAP
2000. EPA also anticipates that the rate

of early opt-in participation would be
small and would most likely occur
when the savings outweigh any
administrative difficulties. The overall
reduction in pre-certification activities
would offset the cost and
implementation requirements needed
for CAP 2000. Finally, the Agency
believes that early opt-in of CAP 2000
is beneficial because it would push
forward by one year the in-use feedback,
thus enabling manufacturers to identify
and fix any problems one year sooner.

Special consideration was given to
implementing the proposed durability
procedures. The Agency believes the
proposed new durability process, while
improving upon the current procedures,
requires some lead time to implement.
Therefore, the Agency is proposing to
allow manufacturers to continue using
durability data they may have already
generated using either the AMA
procedure or the manufacturer-
determined light-duty truck procedures
for model years 2001 through 2003. The
Agency is also proposing to accept the
procedures approved under the current
RDP–1 provisions for use in CAP 2000
without further Agency approval.

The Agency is proposing that
manufacturers wishing to carry over
AMA, alternate service accumulation
durability or light-duty truck durability
data to the 2001 through 2003 model
years be responsible for determining
that their new durability groups are
eligible to utilize that data using good
engineering judgement. The Agency
believes that sufficient documentation
exists to assist the manufacturers in
reaching accurate decisions.28 The
Agency can make specific eligibility
rulings if requested by a manufacturer,
and would review such determinations
when making decisions on an
application for certification.

The MY 2001 implementation date
takes into consideration the time needed
for manufacturers to plan, implement,
contract, and/or build facilities needed
for performing in-use testing and
meeting other provisions required by
CAP 2000. EPA is aware of a concern
expressed by some manufacturers
associated with the cost to
manufacturers in creating additional
space or facilities for in-use testing. The
Agency believes that the associated cost
savings arising from the proposed
reductions in pre-production testing
would offset the costs added by the in-
use testing requirements. For
manufacturers with laboratories in the
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United States, the emission data and
durability testing saved by the reduced
certification requirements under CAP
2000 should provide the necessary test
capacity to conduct the required in-use
testing. For manufacturers without
laboratories in the United States, the
money saved from the reduced
certification testing in their laboratories
should be sufficient to fund their in-use
testing at a contractor facility in the
United States. To accommodate the
special test facility requirements of the
evaporative/refueling procedures, EPA
is proposing not to require in-use testing
for those procedures until the 2004 MY.

The Agency is proposing to allow
manufacturers to forgo the low-mileage
in-use testing requirement for three
model years to allow additional time for
test facility preparation.

N. Incentives to Encourage Better In-Use
Emission Performance

Consideration of incentives to
encourage better in-use emission control
performance was a feature of the
aforementioned Statement of Principles
signed by EPA, California ARB, and
manufacturers. The Agency believes
that encouraging good in-use emissions
performance can serve to improve air
quality in the long run. To be effective,
any incentives offered should motivate
manufacturers to produce vehicles
which are cleaner and more durable
than they would have otherwise been
built.

The current recall program actually
acts as an incentive program because
manufacturers would rather invest in
assuring that vehicles meet standards in
use rather than risk future testing and
possibly an expensive recall. The in-use
testing proposed for CAP 2000 will
serve to bolster this incentive. Recall is
effective because of the large cost and
public image risk of recall. However, the
recall program is a negative incentive, in
that no rewards are given for good
performance. The Agency would like to
propose positive incentives for both
good performance (e.g., consistent in
use compliance at high mileage in the
as-received condition) and exemplary
performance (consistent in use
performance at high mileage that is
significantly below the standards). This
is a significant challenge because
rewards will have to be of such value as
to offset the manufacturers’ costs of
changing vehicle designs or
manufacturing practices. The Agency
does not currently have the information
necessary to assess the levels of reward
needed to offset these costs, or what
these costs might be. Therefore, the
Agency requests specific information
from manufacturers on what incentives

would motivate them to achieve various
levels of improvements to in-use
emission control performance.

The Agency would also like comment
on an incentive program concept that
involves at least two levels of in-use
achievement. The first level would be
that of good, solid in-use compliance.
The second level would be that of
exemplary in-use performance. Each of
these levels would carry rewards that
would be of increasing benefit for
manufacturers. The benefits would
involve more cost savings and flexibility
in certification and information
requirements submittal, as well as
potential reductions in the in-use testing
requirements for exemplary
performance. The Agency believes it
would be able to offer these benefits
without significant increased risk of
noncompliance in cases where the
manufacturer has a proven track record
of solid compliance or exemplary
performance. The more confidence the
Agency has in a manufacturer’s likely
performance, the more oversight EPA
could forego without significant added
risk.

An example of Level 1 incentives
could be criteria such as passing results
for all CAP 2000 high mileage in-use
testing for two consecutive model years,
or, alternatively, an average high
mileage compliance level of no more
than 75% of the standards for two
consecutive model years. Added to
either of these could be a record of two
consecutive model years of no emission
related recalls, either ordered or
voluntary (for any reason), and of no
significant violations of the prohibited
acts found in section 203 of the Clean
Air Act. These criteria would represent
a convincing case that the manufacturer
would likely continue such
performance. Therefore, the Agency
would be willing to forego a significant
amount of oversight for that
manufacturer, as long as this record of
compliance is achieved. Some types of
rewards, for example, could be wider
flexibility in choosing durability groups
(within the technical constraints of good
engineering judgement), a lower
confirmatory test random rate by EPA,
or the virtual elimination of certification
audits.

The Level 2 incentives would be for
manufacturers exhibiting exemplary
emissions performance. In making this
determination, the Agency could
consider the same criteria as for level 1,
but with a stronger demonstration of in-
use compliance (such as 2-year average
high mileage compliance of 50% of the
standard, as proposed to 75% of the
standard). The Agency also believes that
it would be appropriate to consider in-

use data and information obtained apart
from the in-use verification and recall
programs, such as OBD data, I/M data or
other credible in-use information
sources. EPA would expect that
manufacturers wishing to be considered
‘‘exemplary’’ would provide such
information to EPA. The rewards for
such exemplary performance might be:
all level 1 rewards, plus the elimination
of low mileage in-use testing, reductions
in high mileage in-use testing, and
public recognition for the manufacturer
by the Agency.

Although the specific procedures for
the above concept have not been
developed, it is intended that the
criteria be evaluated for each model
year. That is, the most recently available
in-use data would be evaluated prior to
awarding the benefits for the upcoming
model year. The Agency would like
comments on other procedural problems
that would have to be solved, as well as
on the criteria and rewards.

Many of the rewards in the above
example do not require regulatory
change or the addition of regulatory
authority. Nevertheless, the Agency
would like comments on this concept,
and any other ideas for incentives.
Today’s proposal contains regulatory
language that will allow the Agency to
waive or modify certain other regulatory
requirements to allow the structuring of
an incentive program. The Agency
would use this authority along with
other discretionary actions to design
incentive programs. To retain program
flexibility, and to allow time to learn
what level of in-use performance to
expect once the program is underway,
the Agency is not proposing specific
performance criteria or rewards at this
time. Rather, the Agency would prefer
to establish the regulatory basis in this
rulemaking and establish specific
incentive packages by guidance.

O. Good Engineering Judgment and
Decision Making Under the Regulations

The regulations proposed today
require that many different decisions be
made leading up to and following the
certification of a group of vehicles. In
each case, the regulations specify the
criteria that apply to these decisions.
For example, the vehicles within a
manufacturer’s product line must be
divided into durability groups with
vehicles exhibiting similar emissions
deterioration throughout their useful life
(§ 86.1816–01); within each durability
group the vehicle configuration
expected to generate the highest level of
exhaust emission deterioration must be
selected (§ 86.1818–01); an approved
durability program must be applied to
those durability groups, including those
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in future model years, whose
deterioration is accurately predicted by
the durability program (§ 86.1819–01);
emissions data vehicles from a test
group must be selected based on the
vehicle configuration which is expected
to exhibit the worst in-use emissions
(§ 86.1824–01); the vehicle or engine
parameters which would be subject to
adjustment must be determined, based
on various specified criteria (§ 86.1829–
01); and so on.

Unless otherwise specified in the
regulations, the manufacturers would
initially make all of these decisions.
This allows manufacturers to most
efficiently structure their programs to
apply for certification, and allows EPA
to reserve its resources for appropriate
review and auditing of decisions made
by the manufacturer. EPA reserves the
authority in all cases to reject the
decision made by the manufacturer if
the regulatory criteria are not properly
applied. In general, issuance of a
certificate of conformity by EPA would
reflect EPA’s decision to accept for
purposes of that certification the
decisions made by the manufacturer.
However, if EPA later determines that
incorrect or misleading statements were
made by a manufacturer, EPA may void
a certificate ab initio. EPA reserves the
right not to issue a certificate where a
manufacturer’s decision is not
consistent with the regulations.

This process has been employed
under the current regulations for many
years for various regulatory
requirements. For example,
manufacturers routinely divide their
product line into engine families, using
the criteria specified in the regulations.
Prior approval by the Administrator is
not required; however, EPA may reject
this determination and not issue a
certificate if the Administrator
determines that the regulatory criteria
were not properly applied. Today’s
proposal takes this approach and
extends it throughout the regulations.

EPA is also proposing an explicit
requirement that manufacturers exercise
good engineering judgment in making
the decisions required under the
regulations. This would ensure that
manufacturers routinely review and
update their internal decision making
processes, so that the best available data
and information are brought to play in
making the decisions called for under
the regulations. Failure to apply good
engineering judgment may result in EPA
overruling the manufacturer’s decision.
As long as manufacturers do not
deliberately overlook information, use
incorrect information, or make decisions
without using a rational decision
process, EPA is limiting the

consequences of making incorrect good
engineering judgments to future
corresponding decisions. Also, the
Agency is proposing that such overruled
decisions be applied as soon as
practicable. In the case of some
durability decisions, a practical
implementation for a new decision may
require notice of a whole model year.
For example, if a durability problem
regarding selection of the appropriate
durability calibration reaches a final
Agency decision to require a change in
the manufacturer’s decision process in
December of 2002 calendar year, the
2003 model year vehicles will already
be certified and could not be affected by
this decision. Also, the 2004 model year
durability vehicles may have completed
the durability process by that time, in
which case it would not be practical to
apply this decision until the 2005 model
year.

The Agency is proposing harsher
remedies for intentional and deliberate
acts or decisions made without a
rational basis. Intentional disregard for
good engineering judgment could result
in voiding certificates ab initio, with
provisions for an administrative
hearing, in addition to any civil or
criminal enforcement actions which
may result.

P. Optional Applicability for Heavy
Duty Engines

EPA is proposing to modify the option
available to manufacturers of heavy-
duty engines to certify heavy-duty
vehicles up to 10,000 pounds GVWR as
light-duty trucks, in accordance with
the light-duty standards and procedures.
The modification consists of raising the
weight limit to 14,000 pounds GVWR.
EPA believes this change is appropriate
because (a) it is strictly optional; (b) it
is environmentally beneficial, because
any engines utilizing it will be subject
to the more stringent light-duty truck
emission standards; (c) it provides more
flexibility to manufacturers of heavy-
duty engines, in that they may
incorporate more engines into their
light-duty program, potentially
eliminating the need to run two separate
compliance programs; and (d) the
14,000 pound weight limit is common
to that of California’s mandatory
Medium Duty Vehicle program, thus
enabling more harmonization.

III. Cost Effectiveness
The Agency estimates that

manufacturers should realize a total
annual savings of about $55 million as
a direct result of today’s proposal. These
figures include savings gained from
streamlined certification activities, such
as fewer durability and emission data

demonstrations, and accounts for the
new costs incurred by the proposed in-
use verification testing requirements. A
detailed discussion and table of costs/
savings are contained in the Support
Document to this proposed regulation
and are filed in the Docket.

The Agency is not claiming any
environmental benefits for this proposal
because no new emission standards are
being proposed. The anticipated
outcome of the proposed requirements
should, however, result in some benefits
because of improvements to durability
demonstration requirements, and
because of the potential to identify and
improve upon vehicle emission
performance based on the in-use
verification test results.

IV. Public Participation

A. Comments and the Public Docket

EPA welcomes comments on all
aspects of this proposed rulemaking.
Commenters are especially encouraged
to give suggestions for changing any
aspects of the proposal. All comments,
with the exception of proprietary
information should be addressed to the
EPA Air Docket Section, Docket No. A–
96–50 (see ADDRESSES).

Commenters who wish to submit
proprietary information for
consideration should clearly separate
such information from other comments
by (1) labeling proprietary information
‘‘Confidential Business Information’’
and (2) sending proprietary information
directly to the contact person listed (see
FOR FURTHER INFORMATION CONTACT) and
not to the public docket. This would
help insure that proprietary information
is not inadvertently placed in the
docket. If a commenter wants EPA to
use a submission labeled as confidential
business information as part of the basis
for the final rule, then a non-
confidential version of the document,
which summarizes the key data or
information, should be sent to the
docket.

Information covered by a claim of
confidentiality will be disclosed by EPA
only to the extent allowed and by the
procedures set forth in 40 CFR Part 2.
If no claim of confidentiality
accompanies the submission when it is
received by EPA, the submission may be
made available to the public without
notifying the commenters.

B. Public Hearing

Anyone wishing to present testimony
about this proposal at the public hearing
(see DATES) should notify the contact
person (see FOR FURTHER INFORMATION
CONTACT) no later than five days prior to
the day of the hearing. The contact



39679Federal Register / Vol. 63, No. 141 / Thursday, July 23, 1998 / Proposed Rules

person should be given an estimate of
the time required for the presentation of
testimony and notification of any need
for audio/visual equipment. Testimony
will be scheduled on a first come, first
serve basis. A sign-up sheet will be
available at the registration table the
morning of the hearing for scheduling
those who have not notified the contact
earlier. This testimony will be
scheduled on a first come, first serve
basis to follow the previously scheduled
testimony.

EPA requests that approximately 50
copies of the statement or material to be
presented be brought to the hearing for
distribution to the audience. In
addition, EPA would find it helpful to
receive an advanced copy of any
statement or material to be presented at
the hearing at least one week before the
scheduled hearing date. This is to give
EPA staff adequate time to review such
material before the hearing. Such
advanced copies should be submitted to
the contact person listed.

The official records of the hearing will
be kept open for 30 days following the
hearing to allow submission of rebuttal
and supplementary testimony. All such
submittals should be directed to the Air
Docket Section, Docket No. A–96–32
(see ADDRESSES). The hearing will be
conducted informally, and technical
rules of evidence will not apply. A
written transcript of the hearing will be
placed in the above docket for review.
Anyone desiring to purchase a copy of
the transcript should make individual
arrangements with the court reporter
recording the proceedings.

If no one indicates to EPA that they
wish to present oral testimony by the
date given, the public hearing will be
cancelled.

V. Administrative Requirements

A. Executive Order 12866

Under Executive Order 12866 (58 FR
51735, October 4, 1993), the Agency
must determine whether the regulatory
action is ‘‘significant’’ and therefore
subject to OMB review and the
requirements of the Executive Order.
The Order defines ‘‘significant
regulatory action’’ as one that is likely
to result in a rule that may:

(1) Have an annual effect on the
economy of $100 million or more or
adversely affect in a material way the
economy, a sector of the economy,
productivity, competition, jobs, the
environment, public health or safety, or
State, local, or tribal governments or
communities;

(2) Create a serious inconsistency or
otherwise interfere with an action taken
or planned by another agency;

(3) Materially alter the budgetary
impact of entitlements, grants, user fees,
or loan programs or the rights and
obligations of recipients thereof; or,

(4) Raise novel legal or policy issues
arising out of legal mandates, the
President’s priorities, or the principles
set forth in the Executive Order.

It has been determined that this rule
is not a ‘‘significant regulatory action’’
under the terms of the Executive Order
12866 and is therefore not subject to
OMB review.

B. Unfunded Mandates Act
Section 202 of the Unfunded

Mandates Reform Act of 1995 (signed
into law on March 22, 1995) requires
that EPA prepare a budgetary impact
statement before promulgating a rule
that includes a federal mandate that
may result in expenditure by state, local
and tribal governments, in aggregate, or
by the private sector, of $100 million or
more in any one year. Section 203 of the
Unfunded Mandates Reform Act
requires EPA to establish a plan for
obtaining input from and informing,
educating and advising any small
governments that may be significantly
or uniquely affected by the rule.

Under section 205 of the Unfunded
Mandates Act, EPA must identify and
consider a reasonable number of
regulatory alternatives before
promulgating a rule for which a
budgetary impact statement must be
prepared. EPA must select from those
alternatives the least costly, most cost-
effective, or least burdensome
alternative that achieves the objectives
of the rule, unless EPA explains why
this alternative is not selected or the
selection of this alternative is
inconsistent with law.

Because this proposed rule is
expected to result in the expenditure by
state, local and tribal governments or
private sector of less than $100 million
in any one year, EPA has not prepared
a budgetary impact statement or
specifically addressed selection of the
least costly, most cost-effective or least
burdensome alternative. Because small
governments will not be significantly or
uniquely affected by this rule, EPA is
not required to develop a plan with
regard to small governments.

C. Regulatory Flexibility Act
The Regulatory Flexibility Act

generally requires an agency to conduct
a regulatory flexibility analysis of any
rule subject to notice and comment
rulemaking requirements unless the
agency certifies that the rule will not
have a significant economic impact on
a substantial number of small entities.
Small entities include small businesses,

small not-for-profit enterprises, and
small governmental jurisdictions. This
proposed rule would not have a
significant adverse impact on a
substantial number of small entities
because it relates to requirements
applicable only to manufacturers of
motor vehicles, a group which does not
contain a substantial number of small
entities. See 1996 World Motor Vehicle
Data, AAMA, pp. 282–285.

Therefore, I certify that this action
will not have a significant impact on a
substantial number of small entities.

D. Executive Order 13045
This proposed rule is not subject to

E.O. 13045, entitled Protection of
Children from Environmental Health
Risks and Safety Risks (62FR19885,
April 23, 1997), because it does not
involve decisions on environmental
health risks or safety risks that may
disproportionately affect children.

E. Paperwork Reduction Act
The information collection

requirements in this proposed rule have
been submitted for approval to the
Office of Management and Budget
(OMB) under the Paperwork Reduction
Act, 44 U.S.C. 3501 et seq. An
Information Collection Request (ICR)
document has been prepared by EPA
(ICR No. 1872.01) and a copy may be
obtained from Sandy Farmer by mail at
OPPE Regulatory Information Division;
U.S. Environmental Protection Agency
(2137); 401 M St., S.W.; Washington
D.C. 20460, by email at
farmer.sandy@epa.gov, or by calling
(202)260–2740. A copy may also be
downloaded off the internet at http://
www.epa.gov.icr.

The information collection burden
associated with this rule (testing, record
keeping and reporting requirements) is
estimated to total 700,154 hours
annually for the manufacturers of light-
duty vehicles and light-duty trucks. The
hours spent annually on information
collection activities by a given
manufacturer depends upon
manufacturer-specific variables, such as
the number of test groups and durability
groups, production changes, emissions
defects, and so forth.

Burden means the total time, effort, or
financial resources expended by persons
to generate, maintain, retain, or disclose
or provide information to or for a
Federal agency. This includes the time
needed to review instructions; develop,
acquire, install, and utilize technology
and systems for the purposes of
collecting, validating, and verifying
information, processing and
maintaining information, and disclosing
and providing information; adjust the
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existing ways to comply with any
previously applicable instructions and
requirements; train personnel to be able
to respond to a collection of
information; search data sources;
complete and review the collection of
information; and transmit or otherwise
disclose the information.

An Agency may not conduct or
sponsor, and a person is not required to
respond to a collection of information
unless it displays a currently valid OMB
control number. The OMB control
numbers for EPA’s regulations are listed
in 40 CFR Part 9 and 48 CFR Chapter
15.

Send comments on the Agency’s need
for this information, the accuracy of the
provided burden estimates, and any
suggested methods for minimizing
respondent burden, including through
the use of automated collection
techniques to the Director, OPPE
Regulatory Information Division; U.S.
Environmental Protection Agency
(2136); 401 M St., S.W.; Washington, DC
20460; and to the Office of Information
and Regulatory Affairs, Office of
Management and Budget, 725 17th St.,
N.W., Washington, DC 20503, marked
‘‘Attention: Desk Officer for EPA.’’

Include the ICR number in any
correspondence.

List of Subjects in 40 CFR Part 86

Environmental protection,
Administrative practice and procedure,
Confidential business information,
Labeling, Motor vehicle pollution,
Reporting and recordkeeping
requirements.

Dated: July 15, 1998.
Carol M. Browner,
Administrator.
[FR Doc. 98–19403 Filed 7–22–98; 8:45 am]
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