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DISCLAIMER

The statements in this document are intended solely as guidance. This document is not intended,
nor can it be relied on, to create any rights enforcedble by any party in litigation with the United
States. The U.S. Environmenta Protection Agency (EPA) and State officials may decide to

follow the guidance provided in this document, or to act a variance with the guidance, based on

an andysis of gspecific-gte circumstances. This guidance may be revised without public notice to
reflect changes in EPA’s poalicy.




Executive Summary

A criticd aspect of implementing the New Source Performance Standards (NSPS) and Nationd
Emisson Standards for Hazardous Air Pollutants (NESHAP) under the Clean Air Act (CAA) is
responding to requests for applicability determinations and monitoring dternatives. The
Environmental Protection Agency (EPA, or the Agency) currently issues over 100 memoranda
per year petaning to NSPS and NESHAP gpplicability and monitoring reguirements, and
handles countless telephone and electronic mail requests. Given this volume of activity, the
reorganizations across the Agency, and the large number of new NESHAP regulations, the
chalenge to ensure nationdly consistent responses is greater than ever.

This guidance on How to Review and Issue CAA Applicability Determinations and Alterndive
Monitoring clarifies the necessary roles and procedures for issuing nationally consistent
responses. It is directed to Agency staff and management involved in responding to NSPS and
NESHAP applicability and monitoring questions. This guidance will adso be a useful tool for
personnel in State and Locad Agencies involved in implementing the NSPS and NESHAP.

Today’s guidance is the culmination of three Agency initigtives on implementation of the NSPS
and NESHAP programs. This guidance addresses recommendations from a review of the
Applicability Determination Index (ADI) performed by the Manufacturing, Energy, and
Transportation Divison (METD) issued on July 23, 1998. Today’s guidance aso responds to a
need identified a the 1997 Air Toxics Implementation Working Mesting for guidance on how to
develop applicability determinations. Third, today’'s guidance reflects a July 10, 1998 policy
from the Office of Air Qudity Planning and Standards (OAQPS) on which discretionary
authorities in the Pat 63 NESHAP Generd Provisons may be delegated to State and Locd
Agencies.

For purposes of this guidance, applicability determinations under the NSPS (40 CFR Part 60),
NESHAP (40 CFR Parts 61 and 63), and CAA section 11 I(d) (40 CFR Pat 60, subparts B & C)
programs are source-specific, written responses to questions on whether certain equipment or
activities are subject to the regulaions. Applicability determinations are issued by persons
holding delegated authority within State or Loca Agencies, EPA Regiond Offices or EPA
Headquarters.  State and Local Agencies are the first stop for questions from the public on
goplicability. EPA Regiond Offices have the primary role within EPA for providing
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Executive Summary, continued

applicability determinations when an EPA response is necessary. There are aso four divisions in
Headquarters'  delegated the authority to issue NSPS and NESHAP applicability determinations,

Requests for aternative monitoring also must be approved or disapproved in writing by persons
delegated such authority. Within EPA, only the Regiona Offices are delegated the authority to
issue dternative monitoring for the NSPS and NESHAP. However, Headquarters provides
assistance to Regional Offices in their development of responses as necessary. The role of State
and Loca Agencies in the review and approva of dternative monitoring has generaly been
limited to reviewing minor changes in monitoring methodology; however, the degree of
delegation varies. Pursuant to the July 10, 1998 policy statement by OAQPS and today’s
guidance, delegations of authority to issue intermediate aternatives to monitoring may aso be
delegated to State and Local Agencies under certain conditions.

Today's guidance fulfills the following needs for implementation of the NSPS and NESHAP
program identified by METD’s review of the ADI, and the 1997 Air Toxics Working Meeting:

' basc terminology is clarified, such as what congtitute applicability determinations,
monitoring  alternatives, and regulatory interpretations,

' delegated authorities and lead offices for issuing applicability determinations and
dternative monitoring responses are identified:;

’ procedures for handling informal requests, such as telephone inquiries and electronic
mail, are presented;

' consultation procedures for use in the development of applicability determinations and
dternative monitoring responses are established;

' necessary deps in issuing applicability determinations are identified; and,

' drafting pointers to improve the clarity of applicability determinations and aternative
monitoring responses are  provided.

‘The Manufacturing, Energy and Transportation Divison (METD), the Chemical,
Commercial Services and Municipal Divison (CCSMD), and the Agriculture and Ecosystems
Divison (AgED) in the Office of Compliance (OC), and the Air Enforcement Divison (AED) in.
the Office of Regulatory Enforcement (ORE). Both OC and ORE are in the Office of
Enforcement and Compliance Assurance (OECA). (See Attachment 5, “Organizationd Charts)
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Executive Summary, continued

Further, today’s guidance answers basic questions on how the applicability and monitoring
review process will interface with operating permits; discusses Smal Business Regulatory
Enforcement Fairness Act (SBREFA) requirements as they pertain to informa Agency responses
on applicability and monitoring; and provides guidance on responding to applicability inquiries
posed after the action in question has aready occurred (post hoc situations).

Today's guidance also sets forth new policy in several areas. This guidance:

dlows consistency between the new Part 63 and existing Part 60 and 61 programs in the
delegation of authority to State and Loca Agencies for applicability determinations and
dternative  monitoring;

incorporates new time frames for OECA and OAQPS for reviewing draft applicability
determinations and monitoring  responses,

provides consultation procedures for OAQPS in the drafting of regulatory interpretations
on NSPS and NESHAP applicability;

establishes OC sector leads as the focal points and leads within OECA for questions on
NSPS and NESHAP applicability;

sets forth OC’s new policy of publishing notification of availability of applicability
determinations in the Federd Register.

Implementation of this guidance should improve accuracy and clarity of applicability
determinations and alternative monitoring responses. Adherence to the policies and principles
presented will ensure national consistency in the implementation of the NSPS and NESHAP
programs.
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Section 1

Background

The Environmental Protection Agency (EPA, or the Agency) currently issues over 100 letters or
memoranda per year on Clean Air Act (CAA) applicability or monitoring issues under the New
Source Performance Standards (NSPS) and the Nationd Emisson Standards for Hazardous Air
Pollutants (NESHAP) programs. As a means of promoting national consistency, EPA
Headquarters has maintained a compilation of EPA applicability determinations since the first
determinations were issued in the early 1970's . Revisons to monitoring and recordkeeping
requirements (aternative monitoring) are aso part of this compilation. These memoranda are
currently avallable through the Applicability Determination Index (ADI). The ADI is an
electronic index on the Internet with over one thousand EPA memoranda pertaining to the
applicability, monitoring, recordkeeping and reporting requirements of the NSPS (40 CFR
Pat 60) and NESHAP (40 CFR Parts 6 1 and 63). The memoranda may be searched by date
office, subpart, citation or by string word searches.

As pat of its charge to oversee the ADI, the Manufacturing, Energy, and Transportation Division
(METD) in the Office of Compliance (OC) reviewed the NSPS memoranda posted on the ADI
snce the 1994 reorganization of the larger Office of Enforcement and Compliance Assurance
(OECA). As a result of the review, METD issued a report on July 23, 1998° which identified
key areas in which the clarity and consistency of applicability determinations and monitoring
dternatives could be improved. The report recommended reinforcement of interna consultation
procedures and adherence to drafting principles.

The April 1997 Air Toxics Implementation Working Meeting a Brown Summit aso identified a
need to enhance the clarity and effectiveness of applicability determinations for the Part 63
NESHAP program. That working group recommended the development of guidance clarifying the
roles and steps in making applicability determinations, addressing basic issues such as what
congtitutes an applicability determination, and which office has the lead in issuing determinations.

‘Report  entitled, “Review of the Applicability Determination Index; NSPS Memoranda,
issued July 23, 1998. by John B. Rasnic, Director, METD, OC.
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Section 1: Background, continued

On July 10, 1998, the Office of Air Qudity Planning and Standards (OAQPS) issued guidance
(Attachment 1) on the extent to which applicability determination and aternative monitoring
review and approva authority for the Pat 63 NESHAP program may be delegated to State and
Loca Agencies. That guidance addresses what Part 63 General Provisions discretionary
authorities may be delegated to State and Local Agencies through straight delegation of the
General Provisions. The Part 63 guidance creates three categories of changes to monitoring and
testing: minor, intermediate, and maor. The guidance indicates that the authority to issue minor
and intermediate changes in monitoring, and applicability determinations may be delegated to
State and Local Agencies, given proper notification, oversight, and consideration of State and
Locd  capabilities.

The Part 63 delegable authorities guidance potentially alows State and Local Agencies to be
delegated greater authority for applicability determinations and monitoring revisions for the
Part 63 program than was alowed under previous guidance for the Parts 60 and 61 programs.
EPA Regiona Offices will ultimately determine the extent to which authority to issue
applicability determinations and aternative monitoring should be delegated to any one particular
State or Local Agency.

Today's guidance on How to Review and Issue CAA Applicability Determinations and
Alternative Monitoring for NSPS and NESHAP is designed to address the findings of METD’s
review of the ADI, and the needs identified by the Air Toxics Implementation Working Meeting.
It clarifies the roles, consultation, issuance, and drafting procedures for the development of
applicability determinations and aternative monitoring responses. It is aso reflective of the
Part 63 delegable authorities guidance by providing that EPA may delegate applicability
determination and aternative monitoring authority to State and Local Agencies for the Parts 60
and 61 programs to the same extent as is alowed under Part 63. Ultimately, today’s guidance
provides procedures by which the Agency can ensure nationally consistent responses to
applicability and monitoring inquiries in the NSPS and NESHAP programs.




Section 2

Description of Terms
What is an Applicability Determination or
Alternative Monitoring Response

Overview

This guidance pertains to the drafting of CAA applicability determinations and dternaive
monitoring responses under the NSPS (40 CFR Part 60), and the NESHAP (40 CFR Parts 61
and 63) programs. The procedures as they relate to CAA section 11 I(d) plans, under 40 CFR
Pat 60 Subpats B and C, which implement the Emisson Guidelines (e.g., for Municipd Waste
Combusters (MWCs) and Municipd Landfills) are aso addressed.

This section defines the terms “gpplicability determination” and “dternative monitoring.” These
terms are distinguished from smilar authorities, aso defined in this section, such as regulatory
interpretations, dternative testing, and responses to informa inquiries.

Applicability Determinations

The term “gpplicability determination” as used in this guidance refers to decisons issued

in writing by a recipient of the Administrator's delegated authority as to whether certain
activities by a specific source would trigger applicability of the regulation in question.
Applicability determinations involve evaluation of whether actions taken by the source congtitute
construction, reconstruction or modification, and often involve a determination of whether the
source meets the definition of the regulated entity, i.e., the affected facility for NSPS, the affected
source for Part 63, or the designated facility for section 11 I(d) plans.

The term “applicability determination” is being used broadly in this guidance as shorthand for a
variety of written documents pertaining to source-specific applicability-related issues, for the
purpose of establishing roles and respongibilities within the Agency. Although this guidance




Section 2: Description of Terms -- Applicability Determinations, continued

restricts use of the term “gpplicability determination” to documents issued by a recipient of the
Adminigrator's delegated authority, many of these documents (such as internad EPA
memoranda) would not be considered applicability determinations in the legd sense. Precisdy
speaking, the term “gpplicability determination” is limited to the Agency’s forma, written
decisons, issued to a source in response to a question from that source, regarding source-specific
applicability issues. The broader use of the term in this guidance, which includes internd EPA
memoranda and responses to inquiries generated within a State or Local Agency, is not intended
to create any legd rights.

In some instances, regulaions contain procedures that source owners or operators may use to
receve a response regarding applicability issues. The Genera Provisons of the NSPS and

Part 61 NESHAP provide at 40 CFR Sections 60.5 and 61.06 that a source owner or operator can
request a determination of whether certain actions congtitute congtruction (including
recongtruction), modification, or the commencement thereof.

Although the Pat 63 NESHAP and section 11 I(d) regulations contan no specific regulatory
provison that sources may request applicability determinations®, EPA does respond to written
inquiries regarding applicability for the Part 63 and section 11 I(d) programs. EPA has delegated
the authority to respond to such inquiries to the same persons within the Agency who are
delegated the authority to issue NSPS and Pat 61 NESHAP determinaions. Therefore, today's
guidance applies the term gpplicability determination to the Part 63 and section 11 I(d) programs
to mean a written determination provided by a recipient of the Adminisrator's delegated
authority as to whether a particular activity, facility, or source is subject to the regulaions.

Applicability determinations are issued in the form of a letter or memorandum from EPA, or the
State or Locd Agency to which the program has been delegated, and must be signed bv a nerson
to whom the authoritv_has been delegated.

Applicability determinations may be issued either before or after the action in question has
occurred. However, the means for responding to inquiries in the post hoc setting requires specia
condderation given the potentid for an enforcement action, and is discussed separately in
Section 5.1, “Lead Offices for Applicability Determinations.”

*The Pat 63 Generd Provisons do use the term gpplicability determination in sections
63.1 (b)(3) & 63.10(h)(3). However, these sections refer to decisons made by the Source that
they are not subject to a standard under Part 63. This source-generated decision is distinct from
the applicability determinations discussed in this document, which are issued by the EPA or a
delegated State or Local Agency.




Section 2: Description of Terms, continued

EPA determinations are posted through quarterly updates to the Applicability Determination
Index (ADI), avalable on the Internet at:

http://ttnwww.rtpnc.epa.gov/cfdocs/adiwww/adiwww.html-ssi

The AD1 is dso accessible through METD’s home page, http://www.epa.gov/oeca/metd. A
description of the AD1 update procedures is provided in Attachment 4. In the future, EPA plans
to periodicaly post summaries of the Agency's applicability determinations in the Federd
Register.

State and Locad Agency determinations are not posted on the ADI, since their programs to
implement Parts 60, 61 & 63 may be more expansive or more dringent than the federa
regulaions. The EPA’s Unified Air Toxics Website is being expanded to contain links to State
or Loca Agency bulletin boards for Pat 63 determinations. The address for the Unified Air
Toxics Website is:  http://www.epa.gov/ttn/uatw

Regulatory Interpretations

In contrast to applicability determinations which are source-specific, EPA recelves numerous
inquiries about the broad range of regulatory requirements as they pertain to the whole source
category. These questions may pertain, for example, to the type of testing, monitoring,
recordkeeping or reporting that applies to the source category, such as how often sources are
required to sample fuel, or wha the deadline is for performance testing. EPA’S responses to
these inquiries can broadly be characterized as regulatory interpretations.

Regulatory interpretations are issued in the form of a letter, memorandum, or guidance. Such
interpretations are typicaly issued by ether the divison with the lead for implementing the
regulation (within OECA or Regiond Offices), or the lead Headquarters divison responsible for
drafting the regulation (within OAQPS). Legd counsd has dso issued these interpretations.
Regulatory interpretations for the NSPS and NESHAP program are posted on the ADI.

It may not dways be easy to distinguish a request for a regulatory interpretation pertaining to
applicability criteria, from a request for an agpplicability determination. In such cases it may be
useful to request clarification from the source if they are in fact requesting a source-specific
applicability determination under sections 60.5 or 61.06, to ensure the response is issued from an
office with the proper authority.




Section 2: Description of Terms, continued

Alternative Monitoring

The NSPS and NESHAP programs alow sources to seek permisson to use monitoring or
recordkeeping which is different from the promulgated requirements. These provisons are Set
forth a 40 CFR 60.13(i), 61.14(g), 63.8(b)(1), 63.8(f) & 63.10(f). Although the language in each
of these paragraphs varies somewhat, they dl dlow dternatives to the monitoring requirements
ranging from minor changes in monitoring and recordkeeping, to mgor changes, including
entirely different monitoring systems. This guidance will use the term “alternative
monitoring” to refer to any change in the promulgated monitoring and recor dkeeping
requirements, regardless of the magnitude of the change Bear in mind that changes in
reporting requirements may be necessary as a result of aternative monitoring.

Higoricdly in the NSPS and Pat 61 NESHAP program, EPA reviews mgor changes in
monitoring, including those changes which have broad application, whereas States and
sometimes Locd Agencies review source-specific minor changes. However, delegations of
authority to State and Local Agencies vary.

The Part 63 delegable authorities guidance issued by OAQPS on July 10, 1998 (Attachment 1)
defines and categorizes proposed changes in monitoring as minor, intermediate, and mgor.
These terms are summarized as follows, but please refer to Attachment 1 for a more complete
description of the terms.

. Minor changes to monitoring are those that have no potentiad to decrease the stringency
of the compliance monitoring measures, have no nationa sSgnificance, and are source-
specific.

] Intermediate changes to monitoring involve a proven technology, and apply on a site-
specific basis, however, the proposd may have the potentid to be less stringent than the
exising monitoring. As such, proposed intermediate changes in monitoring must
undergo a rigorous review to ensure that any approved changes do not decrease the
gringency of the compliance or enforcement measures.

' Major changes to monitoring use unproven technology or procedures, or congtitute an
entirely new method; they may be ste-specific or apply broadly. Proposed mgor
changes dso have the potentiad to decrease the stringency of the source’'s monitoring.
These proposals must aso undergo rigorous review to ensure that they are of the same or
higher dringency as the method or procedure specified in the gpplicable regulation.




Section 2: Description of Terms, continued

Pursuant to the Part 63 delegable authorities guidance, both minor and intermediate changes in
monitoring may be delegated to State and Locd Agencies with gppropriaie oversight. Today’s
guidance confirms that Regions may delegate the review and approva of source-specific, minor
and intermediate monitoring aternatives for the NSPS and Pat 61 NESHAP, congstent with the
Part 63 guidance (see Section 4.2, “Delegations to State and Locd Agencies’). This condtitutes
an expansion of authority delegable to States, since intermediate changes in monitoring were not
previoudy deegable to Staes.

Requests for NSPS and NESHAP dternaive monitoring are usudly source-specific in nature;
however, EPA has given broad gpproval to some monitoring aternatives for use by any source
which meets defined criteria. Alternative monitoring is typicaly approved or disgpproved in a
letter or memorandum, signed by a person to whom the authority has been delegated.

EPA has posted numerous responses to requests for aternative monitoring on the ADI, and some
dternative methods with broad application have been published in the Federd Register. Through
today's guidance, EPA is confirming that Regiona Offices should continue to post Agency-
issued dternative monitoring approvals and disapprovals on the ADI. Further, OAQPS is
requesing that al State-issued intermediate changes in monitoring be sent to the Emission
Monitoring and Anadysis Divison (see Section 5.3 on “Where to Send Requests and Issuance of
Responses’).

Revisons to State-adopted and EPA-gpproved section 11 I(d) plans for designated facilities are
permissble pursuant to 40 CFR 60.29. Such revisons require EPA gpprovd, as well as notice
and opportunity for public comment.




Section 2: Description of Terms, continued

Alternative Testing

NSPS and NESHAP provisons on dternaive testing are found a 40 CFR 60.8(b), 61.13(h),
63.7(€)(2), & 63.7(f). Testing dternatives may be source-specific, or may apply broadly, but
must be signed by a person to whom authority has been delegated. Approvals that have broad
application have been published in the Federal Register. Testing aternaives are currently
publisned on the Agency’s Technology Transfer Network (TTN) Emission Measurement Center
(EMC) web site, under “Methods” The Internet address is: http://www.epa.gov/ttn/emc

As with alternative monitoring, the delegations of authority to review and approve aternative test
methods depend on the nature of the proposed change, including whether that change is minor or
major. The Pat 63 delegable authorities guidance (Attachment 1) defines changes in testing
based on the new three levels of changes (minor, intermediate, and major). Mgor revisions to
testing and revisions of a broad nature must be reviewed by EPA. State or Loca Agency
authority to review testing is limited to source-specific minor and intermediate changes.

Different procedures for review and approva apply for testing changes than apply for monitoring
changes, For example, intermediate changes to testing must meet EPA Method 301 criteria;
whereas, Method 301 is not used to evaluate monitoring changes. Further, maor changes to test
methods may only be approved by OAQPS; whereas, maor changes to monitoring are approved
by Regional Offices. The reader is referred to Attachment 1 for a more complete description of
the three levels of testing changes.

Since there are different procedures for reviewing aternative testing and aternative monitoring,
it isimportant to understand whether a proposal involves the test method, or the
monitoring method. Test methods are designated in the standard as the means for determining
compliance with the emission standard during a performance test. The regulation may require
periodic performance tests, or where Continuous Emisson Monitoring Systems (CEMS) are
employed, may specify that CEMS are the test method (i.e, a designated means of determining
continuing compliance with the emission standard). Proposed changes to these requirements are
reviewed under aternative testing authority.




Section 2: Description of Terms, continued

Some Pat 63 NESHAP regulations specify that parameter monitoring, in addition to a specific
reference test method, is used to determine compliance with the standard. Although these
parameter monitoring requirements are means for determining continuing compliance with the
dtandard, revisions to the parameter monitoring requirements would be reviewed under
dternative monitoring procedures. The dternative testing procedures would be used to review
revisons to the performance test method.

Revisons to State section 111 (d) plans would require EPA approva and notice and opportunity
for public hearing.




Section 2: Description of Terms, continued

Informal Discussions

States and EPA frequently receive questions over the telephone, and incressingly via eectronic
mal (e-mail), related to applicability, monitoring and recordkeeping reguirements. This type of
correspondence is consdered an informal discussion, and does not congtitute a request for a
determination.  Any answer provided in that forum is not consdered an applicahility
determination or dternative monitoring response.  Applicability determinations and  dternative
monitoring decisons must follow the forma process discussed in this document. Because
applicability determinations and dternative monitoring decisons are source-specific and hinge
on the detalls of the specific Situation, it is necessary that requests be in writing and not based on
hypotheticd scenarios. It is equaly important that the agency’s determination or approva be in
writing, in response to a specific fact-based written request, and be signed by a person to whom
authority has been delegated.

Other Revisons, Waivers, and Extensions

The NSPS and NESHAP programs provide flexibility from the promulgated requirements in a
number of ways, as specified in individua subparts, the Generd Provisions, and the datute itself.
Examples include compliance extensons under section 112(i) of the CAA, innovative
technology waivers for NSPS under section 111 (j) of the CAA, and equivalency determinations
for NESHAP under section 112(h) of the CAA. The level of EPA review for these provisons is
reflected in EPA’s delegations of authority, and the method for agpplication and approva varies as
specified in guidance or regulaions. Discusson of the many means of adapting the regulations
to source-specific conditions is beyond the scope of this guidance.
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Section 3

| nterface with Title V Operating Permits

Overview

The CAA title V operating permit program provides for the implementation of al CAA
requirements that have been determined to apply to the source. This section briefly addresses the
interface between the operating permit progran and the NSPS/NESHAP applicability
determinations and monitoring review  process.

Applicability Determinations and Title V Operating Permits

In preparing a title V permit application, a source must identify &l of the applicable requirements
that apply to the source. As such, owners or operators may find it useful to request a NSPS or
NESHAP applicability determination. As described in Section 2, NSPS and NESHAP
applicability determinations are source-specific, written determinations, signed by persons to
whom authority has been delegated, and must specifically address whether a particular activity or
process is subject to the regulation in question. The process of seeking an applicability
determination under the Parts 60,6 1, or 63 programs is, however, a separate process from the
development of the operating permit.

If it is determined that an operating permit does not correctly reflect a source’s applicable
requirements, EPA has several courses of action that may be taken. These include objecting to or
reopening the permit for cause, as appropriate. In general, an operating permit shield regarding
Pat 60,6 1, or 63 requirements can only be created to the extent that the applicable requirements
ae included and specificaly identified in the permit, or the permit includes a written
determination from the permitting authority that specifically identified requirements are not
applicable to the source.

Sources should direct any questions pertaining to permitting obligations to their permitting

authority. Questions on the applicability of the NSPS or NESHAP should be directed to the
agency delegated the authority to issue applicability determinations (the permitting authority

11




Section 3: Interface with Title V, continued

should be aerted, if not aready involved). Usualy States are the first stop for applicability
issues, as discussed in Section 5, “Who has the Lead’; however, the extent of delegation varies.

Questions of first impresson which pertain broadly to implementation of the Part 70 program,
should be directed by permitting authorities to the appropriste EPA Regiona Office, which in
turn should discuss the questions with EPA Headquarters. Given that the title V permitting

program is designed to bring applicable regulations together in the operating permit, it may

become chalenging to distinguish a title V applicability question from a NSPS or NESHAP

applicability  question.

Given the close tie between the programs, OECA and OAQPS (both the Operating Permits
Group in the Information Transfer and Program Integration Divison in OAQPS, and the
Emisson Standards Divison in OAQPS) need to closely coordinate al applicability-related
inquiries which come to their attention.

Changes to Monitoring and Title V Operating Per mits

The NSPS and NESHAP procedures for reviewing monitoring changes continue to be used to
evduate and approve changes in monitoring for sources with operating permits. The operating
permit must be revised to incorporate any approved changes in monitoring requirements.
Alternative monitoring requirements reviewed and approved using the NSPS/NESHAP
dternative monitoring review process (as provided in 40 CFR sections 60.13,6 1.14,63.8 &
63.10, and discussed in this document) become applicable requirements which must be
incorporated into the permit in place of the prior monitoring requirements. For changes in
monitoring which are approved consistent with the NSPS/NESHAP procedures and delegations,
the monitoring terms in the operating permit may generaly be revised using the minor permit
modification procedures.

12




Section 4

Who has Authority

Overview

This section explains who is delegated the Administrator's NSPS and NESHAP authority to
issue applicability determinations and approve dternative monitoring. The first subsection (4.1)
reflects the current delegations of authority within EPA. The second subsection (4.2)
summarizes issues pertaining to delegations to State and Local Agencies. Information on who
among those agencies delegated authority has the lead is addressed in Section 5, “Who has the
Lead.”

4.1. Delegated Authorities within EPA

The text and table which follow summarize the current delegations of the Administrator's
authority within  EPA  for applicability determinations and aternative monitoring.  This
subsection also addresses regulatory interpretations and alternative testing, to distinguish these
functions from applicability determinations and dternative monitoring. Delegations of the
Adminigtrator's authority are compiled in the “EPA Delegations Manual” maintained by the
Office of Administration and Resources Management, and are avallable on the Agency’s Intranet
at:

http://intranet.epa.gov/rmpolicy

The relevant delegations of authority are provided in Attachment 3.
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Section 4.1: Delegated Authorities within EPA, continued

Applicability Determinations

Applicability Determingtion Delegation 7- 127 pertains to NSPS, section 11 I(d) plans, and
Part 61 & Pat 63 NESHAP.

Delegation 7- 127 deegates authority from the Adminidrator to Regiond] Administrators and the
Assgant Adminisrator for OECA. Applicability determination authority is redelegated within
OECA to divison directors and branch chiefs via memoranda dated June 6, 1994, and

Augugt 31,1995 (Attachment 3).

Applicability determination authority is delegaied to:

Regional Offices-delegable to branch chief level or equivdent, conditioned upon
auarterlv_submisson of summaries and conies of applicability determinaions to the ADL

OECA/Office of Compliance (OC)--delegated to divison directors and branch chiefs in
the Manufacturing, Energy and Transportation Divison (METD), the Chemicd,
Commercia  Services, and Municipd Divison (CCSMD), and the Agriculture and
Ecosysem Divison (AgED).

OECA/Office of Regulatory Enforcement (ORE)--delegated to divison director and
branch chief in the Air Enforcement Divison (AED).
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Section 4.1: Delegated Authorities within EPA, continued

Regulatory Interpretations

The authority to issue regulatory interpretations does not require delegation, per se. It is part of
EPA’s responsibility in implementing the standards to resolve differing views and establish a
definitive pogtion on the issue & hand by issuing a regulaory interpretation.

Regulaory interpretations of the NSPS and NESHAP are most often issued by OAQPS or OC,
depending on the nature of the question; however, Regionad Offices, AED and OGC dso issue
regulatory interpretations. Early consultation between offices should resolve any concerns about
which office would best serve as the lead. Given the broad nature of regulatory interpretations, it
is recommended that they be issued from the division director level or higher.
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Section 4.1: Delegated Authorities within EPA, continued

Alternative Monitoring
Alternative Methods Delegation 7-121 pertains to NSPS, Pat 61 & Pat 63 NESHAP*.

Delegation 7-121, authority 1 .a, delegates authority from the Administrator to Regiond
Adminigrators  (Attachment  3).

Alternative Monitoring authority is delegated to:
Regional Offices, delegable to branch chief level or equivaent.
Unlike previous delegations for dternative monitoring (superseded delegation 7-14), the

current delegation makes no digtinction between minor or mgor revisons to monitoring,
and delegates this authority in whole to the Regiond Offices only.

‘Revisions to State section 11 1(d) plans require adoption by the State, notice and
opportunity for public hearing, and EPA gpprova.
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Section 4.1: Delegated Authorities within EPA, continued

Alternative Testing

Alternative Methods Delegation 7-12 1, and Performance Test Deegation 7- 119 pertain to NSPS,
Part 61 & Part 63 NESHAP.

Delegation 7- 12 1, authority 1 .b., delegates authority for aternative testing from the
Adminigrator to the Director of OAQPS. Delegaion 7-1 19 delegates authority for minor
changes in tet methodology and waivers from the Adminigrator to Regiond Adminigtrators
(Attachment 3).

Minor Tet Revisons & Performance Test Walver authority is delegated to:

Regional Offices, delegable to the branch chief level or equivaent.

Alternative Test Method authority is delegated to:

OAQPS, office director, delegable to the branch chief level or equivaent.

‘Delegetion 7- 12 1 will be updated to reflect the three levels of testing changes described
in the Pat 63 delegable authorities guidance (Attachment 1) so as to delegate authority to issue
intermediate changes in testing to Regiond Offices. (Intermediate changes would be classified
gs rT&SSqu(rg Pcshf)alnges in the current delegations of authority, which may currently be approved only
y .
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Section 4.1: Delegated Authorities within EPA, continued

Delegations of Authority within EPA

Authoritz Delegation # Application Persons Delegated
Applicability EPA 7-127 NSPS Regiond Offices
Deter minations

OECA NESHAP OECA/OC:
redelegations | (Part 61 & 63) METD
6/94 and 8/95 CCSMD
Section 11 (d) AgED
plans
OECA/ORE:
AED
Regulatory not applicable | dl regulations not applicable,
I nter pretations
but usualy issued by
OECA or OAQPS
Alternative EPA 7-121 NSPS Regiona Offices
Monitoring
NESHAP
(Part 61 & 63)
Minor Test EPA 7-119° | NSPS Regiona Offices
Changes &
Performance Test NESHAP
Waivers (Part 61 & 63)
Alternative EPA 7-121 NSPS OAQPS
Test Methods
[Minor & Major NESHAP
Test Changes) (Part6l & 63)

The authority for minor changes to tet methods will be folded into Delegation 7- 12 1,
Alternative Methods, and will be expanded to include delegaion of intermediate test changes to

Regionad  Offices.
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Section 4: Who has Authority, continued

Section 4.2. Delegationsto States and L ocal Agencies

Delegable Authorities

States, and in some cases Local Agencies, are typicaly delegated those authorities which do not
dter the stringency of the standard, which do not require Federa oversight for nationa
consistency, and which do not require Federal rulemaking. EPA developed guidance in the
1980's (Attachment 2)” on the types of authorities which State and Local Agencies should
exercise for the NSPS and Pat 61 NESHAP programs. That guidance lists specific Generd
Provision authorities which should not be delegated beyond EPA. The Part 63 delegable
authorities guidance issued on July 10, 1998 (Attachment 1) indicates which Part 63 Genera
Provision authorities are and are not appropriate to delegate to State or Local Agencies.

The 1998 Pat 63 delegable authorities guidance differs dightly from the 1980's guidance on
NSPS and Pat 61 NESHAP in that it potentialy alows the delegation of more authority to State
and Loca Agencies for applicability determinations and aternative monitoring. The 1980's
guidance recommended that State or Local Agencies perform only routine applicability
determinations based on an established precedent. The Part 63 guidance contains no such
limitation on State or Local authority. The Part 63 guidance does however specificaly indicate
that EPA Regiona Offices should be notified when State or Locad Agencies make applicability
determinations.

‘The guidance consists of EPA’'s 1983 Good Practices Manual for Delegation of NSPS
and NESHAPS, a memorandum from the Assistant Administrator for Air, Noise and Radiation
dated March 24, 1982, and four memoranda from OAQPS dated February 24, 1983,

December 17, 1984, September 11, 1986 and November 12, 1986. The memoranda comprise
Attachment 2.

The Pat 61 NESHAP delegation procedures referenced in the 1983 Good Practices ‘
Manual are now superceded by the procedures in Part 63, Subpart E. See discussion on page 22,
on the “Delegation Process.”
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Section 4.2: Delegations to States, continued

The 1980's guidance on NSPS and NESHAP delegation restricted State and Loca authority for
dternative monitoring to acting on minor changes in methodology. The Pat 63 delegable
authorities guidance expands the delegable authority to State and Loca Agencies for dternative
monitoring to include intermediate changes in monitoring, again with notification to the Regiond
Office.

Today’s guidance allows conformity between the extent to which applicability
determination and alternative monitoring authority may be delegated to State and L ocal
Agenciesfor Part 60 NSPS, and Parts 61 and 63 NESHAP.? Consistent with the

July 10, 1998 Pat 63 delegable authorities guidance, applicability determination authority may
be delegated to State and Loca Agencies for the NSPS and Pat 61 NESHAP, without restriction
to “routing’ determinations. Likewise, authority to issue intermediate changes in monitoring
may be delegated to State and Loca Agencies for the NSPS and Pat 61 NESHAP. However,
consstent with the Part 63 guidance, it is recommended that Regiond Offices require
notification when these decisons are made, and that authority not be delegated for decisions
which are likely to be nationaly significant or dter the stringency of the underlying standard.

Implementation of the Part 63 delegable authorities guidance involves darifying with State and
Loca Agencies which Pat 63 Generd Provison authorities have and have not been delegated.
Today's guidance does not envison that Regiond Offices necessarily revist the exigting
delegations of authority for the NSPS and Pat 61 NESHAP programs. EPA Regiond Offices
will continue to use their discretion when determining which authorities, within the list of
delegable authorities, should be delegated to any particular State or Loca Agency, and whether
to attach any redtrictions or forma natification requirements to those delegations.

Note that some regulations specificaly list authorities which may only be performed by EPA.
For example, NSPS Subpart RRR for SOCMI Reactor Processes specifies in section 60.708 that
provisons related to dternative means of control cannot be delegated to States. Subpart E of
Pat 63 lists CAA section 112 authorities which may not be delegated to State or Locd Agencies,
such as the authority to add or delete pollutants from the list of hazardous ar pollutants. These
regulatory provisons in addition to the referenced guidance documents (Attachments 1 & 2)
contain the authorities which may not be delegated to State or Loca Agencies.

®The delegation of authority to make revisions to test methods for the Parts 60 and 61
programs may aso follow the recommendations of the Part 63 delegable authorities guidance.
See Attachment 1 for an explanation of the extent to which authority to gpprove dternative
testing may be delegated, and restrictions on implementation of that authority.
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Section 4.2: Delegations to States, continued

Nature of State Deter minations

Decisons which State and Local Agencies make, such as State applicability determinations, are
not binding on the EPA. Delegation of authority to State and Local Agencies is not intended to
give those agencies the authority to issue interpretations of Federal law that are subsequently
binding on the Federa Government. EPA through its oversight of State and Local Agencies
confirms proper use of these delegated authorities. During oversight, if the EPA Regionad Office
determines that a State or Loca Agency made decisions that decreased the stringency of the
standard, then corrective actions should be taken, and the source(s) should be notified.

Ultimately, only EPA can make a determination as to the applicability of a Federal standard or
the appropriateness of a revision to a Federal standard.

Through the title V operating permit program, State or Local Agency determinations would be
reflected in the operating permit. However, if it is determined that an operating permit does not
correctly reflect a source's applicable requirements, EPA has several courses of action, as
discussed in Section 3, “Interface with Title V Operating Permits” These actions include
objecting during EPA’s 45 day review period to an improper determination reflected in the
permit. In States where permit shields are provided which cover applicability determinations,
EPA may reopen the permit for cause, and require the improper applicability determinations to
be changed hence forth in the permit. In States without permit shields, EPA has the authority to
enforce violations of the underlying regulations, notwithstanding the State's issuance of a permit
reflecting an incorrect determination.
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4.2: Delegations to States, continued

Delegation  Process

The mechanism which is used to delegate authority to $tate and Loca Agencies is separate from
the EPA internd delegations discussed in Section 4.1. ‘Typicdly, the Governor of a State or his
or her designee submits a written request for delegation of authority to implement and enforce
the NSPS and NESHAP. Upon EPA approva, States may either implement the NSPS and
NESHAP regulations directly, adopt the regulations bylreference, or develop and implement
State regulations which are identical to or a least as st}r’ngent as the Federa regulations. EPA’s
approval of the delegation is published in the Federa Register.

Procedures for EPA review and approval of NSPS pro grais are discussed in Guideine S. 13,
“Delegation of Authority to the States--NSPS and NESHAPs” issued by the Division of
Stationary Source Enforcement in the 1970's, and in the Good Practices Manua. Procedures for
delegation of Pat 61 and Pat 63 NESHAP programs now follow the procedures in Subpart E of
Part 63. Prior to the 1990 CAA Amendments, delegation procedures for the Pat 6 1 NESHAP
followed Guideline S. 13 and the Good Practices Manual.’

States (or Local Agencies) implement EPA’s Emission iGuidelines for Designated Facilities
through a State plan which is adopted by the State and approved by EPA in accordance with
section 11 I(d) of the Clean Air Act. Each State plan must show that the State has legal authority
to carry out the plan (40 CFR 60.26). Revisions to requirements in the plan would necessitate
notice and opportunity for public hearing, and EPA review and approval.

The origind authority on which the Pat 61 NESHAP delegations were based
(CAA section 112(d)( 1)) was removed in the 1990 CAA Amendments and replaced by CAA
section 112(1). Pat 63 Subpat E now implements CAA section 112(1). Therefore, any revisions
to existing Pat 61 delegations would follow Part 63 Subpart E.
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Section 5

Who has the Lead

Overview

This section addresses which of the offices with delegated authority hes the lead in issuing
applicability determinations and aternative monitoring responses. Separate  subsections are
devoted to applicability and monitoring. Both subsections discuss which office assumes the lead,
and how and where requests and responses are to be sent. Flow diagrams illustrate the course of
the lead responshility. The unique issue of how to respond to applicability issues after the
activity in question has occurred, is the subject of an ‘inset a the end of subsection 5.1.

5.1. Lead Offices for Applicability Determinations

Whose Lead--State or EPA Region

Although the extent to which authority for issuance of applicability determinations has been
delegated to State and Loca Agencies varies, State o}r Local Agencies are the first stop for
applicability questions, and generdly issue determinations which are routine in nature. Regions
may, in their delegations of authority to the State or Loca Agency, specify the type of
determinations that should be forwarded to the Region for response. Examples of determinations
that are typicdly forwarded to EPA Regiond Offices for response include those that:

J ae unusudly controversa or complex
have bearing on more than one State or didlrict (are multi-Regiond)
gopear to create a conflict with previous policy or determinations
ae a legd issue which has not previousdy been considered (a matter of first impression)
rase new policy questions.




Section 5.1: Lead Offices for Applicability Determinations, continued

In response to the Part 63 delegable authorities guidance, the existing delegations of authority to
issue applicability determinations may, within the discretion of the Regional Office, be
expanded. Since the type of determination which State or Loca Agencies may issue varies, the
reader should consult with the appropriate Regional Office for questions on how this process
works for a particular State or Local Agency.
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Section 5.1: Lead Offices for Applicability Determinations, continued

Whose Lead--EPA Region or Headquarters

Within EPA, the Regional Offices have the primary responsbility and lead role in issuing
applicability determinations. The August 1995 delegations of the Administrator's authority
under which the Agency currently operates allow Regions to act on al applicability issues,
including those which are nationally significant or multi-Regional in nature. In the course of
developing their responses, Regiond Offices are encouraged to consult with EPA Headquarters,
other Regional Offices, and the State or Loca Agency that has jurisdiction for the source (see
Section 6, “EPA  Consultations’).

Communication within EPA, research of the issug, and review of memoranda posted on the ADI,
are essential to ensuring national consistency (see Section 8, “Basic Steps in Developing
Applicability Determinations’). Improved access to previous determinations through the ADI,
and rapid electronic dissemination of drafts for review by Headquarters and other Regiona
Offices has enabled Regions to take the lead in issuing determinations, and has obviated the need
for determinations to be issued from a centralized office in the vast mgority of cases.

There are, however, limited circumstances under which a Regional Office may request a
written response from Headquarters to assist the Region in their response back to the State or
source. Headquarters is typicaly involved in drafting responses where:

. the source chalenges a Regional determination which has aready been issued;

. the determination is multi-Regiona and controversia in nature (it affects a decision being
made in another Region and there is some question or conflict as to how the issue should
be resolved);

. conflicting policies or determinations are identified;

. the question involves a legal issue which has not been previously considered.

Although it is not necessary that Headquarters take the lead in these cases, Regiona Offices may
request a written Headquarters response in these cases at the Region's discretion. In such cases,
the Region sends a memorandum to the appropriate Headquarters division director, explaining
the facts at hand, posing a specific question for response, and expressing the Region's position
on the issue.
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Section 5.1: Lead Offices for Applicability Determinations, continued

Lead within Headquarters

Within Headquarters, the Office of Compliance (OC) in OECA is the focd point for questions
concerning NSPS and NESHAP goplicability. OC is the Headquarters lead for issuing
applicability determinations, except in those cases wher e the Regional Officeis preparing a
civil judicial action for referral to the Department of Justice (DOJ) for the sourcein
question. The Air Enforcement Divison (AED) in the OECA’s Office of Regulatory
Enforcement (ORE) is the Headquarters lead when a civil judicid referrd is being prepared.

This condtitutes a change and clarification in the lead role of OC and ORE/AED in addressing
source-specific gpplicability issues. Prior to today’s guidance, ORE/AED was the lead within
Headquarters for applicability issues which pertained to an enforcement action. Today's
guidance focuses AED’s lead role on those questions involving a civil judicid referrd. For other
questions referred to Headquarters, including those where an adminidrative action is being
prepared, and where the Region has not decided in which forum (adminigrative or judicia) to
pursue an enforcement action, OC would have the lead. Likewise, OC will continue to be the
Headquarters lead for gSituations where no enforcement action is warranted.

OC staff isalso responsible for posting notes on the AD1 for any deter minations which
need clarification (see aso Section 8, Step 5). OC would also be the lead within OECA for
resolving apparent or actua inconsstencies between determinations.

This policy will smplify the assgnment of applicability determinations by eiminating guess
work as to which OECA office (ORE versus OC) should be the lead. It will have the benefit of
increasing the OC sector leads active involvement in issues pertaining to their sector, while
retaining AED’s oversight of civil actions.

Within OC, applicability issues are handled by the sector lead for the affected industry, which
may resde in ether the Manufacturing, Energy and Transportation Divison (METD), the
Chemicd, Commercid Services, and Municipd Divison (CCSMD), or the Agriculture and
Ecosystem Divison (AgED). If a Regiond Office is unsure of who to contact, they may inquire
with the ar media lead for OC, resding in METD.

In accordance with 40 CFR sections 60.5(b) and 61.06, EPA should issue gpplicability
determinations within 30 days of receipt of the request. Therefore, it is recommended that OC
and AED divison directors begin tracking the timeliness of responses sent to Regiond Offices,
and urge that staff finalize responses to Regional Office applicability-related inquiries well
within one month of receipt of the Region’s written request.
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Section 5.1 Lead Offices for Applicability Determinations, continued

Requests-Where to Send

As depicted in following diagram, “Lead Offices for Applicability Determinations” requests for
applicability determinations should be sent by the source directly to the State or Locd Agency
which has been delegated the authority to issue determinations; this is consistent with the

primary role of States in implementing the Clean Air Act. In the event that the State or Locd
Agency has not been delegated authority to issue applicability determinations, the request should
be sent directly to the EPA Regiond Office. A lig of the delegated State and Locd Agencies and
their addresses is located in 40 CFR sections 60.4 and 61.04. Section 63.13(b) instructs sources
to contact the appropriaie Regional Office to obtain the malling address of the State or Loca

Agency.

Requests sent to the State or Loca Agency may be responded to by the State or Locad Agency, if
the issue is within the scope of the State or Loca Agency’s delegated authority. Otherwise, the
request is forwarded to the EPA Regiond Office for response. If the source bypasses this process
and sends the request to EPA Headquarters, the request should be immediately forwarded from
Headquarters to the appropriate Regionad Office, so that the Region may decide whether the State
or the Region should teke the lead in responding.

Sometimes a question regarding a source's applicability originates within a State or Locd
Agency. To claify for the State how the regulations should apply, the State should forward a
written request to the EPA Regiond Office. Agan, if EPA Headquarters receives a request
which has bypassed the Regiond Office, it should generdly be forwarded to the gppropriate
Regionad Office for response.
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Section 5.1: Lead Offices for Applicability Deter minations, continued

Lead Offices for Applicability Determinations

: Delegated State**
Written Request g S_tate_ .
Applicability
from Source S
Local Agency Determination

Exceeds State's delegated authority State
Case-Specific decision for Regional Office Lead chue.st to
Region
Applicability
. Determination
EPA Region or

Guidance to State

Limited _
Circumstances egional
Request
to HQ

Civil Referral All Others

In  Progress

Guidance to Guidance to
. OECA/OC Region
Region OECA/ORE g
or -— METD » or
AED CCSMD N
Applicability AgED Applicability
Determination** Determination**

* If the State is not delegated the authority to issue applicability determinations, the source should send the written
requet diredly to the EPA Regond Office

* * Hesdouatars rady isses deamingions diredly to the source Usudly the Headouaters response is in the
form of a memorandum to the EPA Regional Office.
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Section 5.1: Lead Offices for Applicability Deter minations, continued

Responses--Type and Where to Send

State or Locad Agency applicability determinations are issued directly to the source or party
which has requested the determination. As discussed previoudy (Section 4.2, on “Nature of
State Determinations’), State and Loca Agency determinations are not hinding on the EPA.

Regiond Offices may issue ether an applicability determination or regulatory interpretation
depending on whether a source-specific or generic response is appropriate. In cases where the
action in question has dready occurred, Regions need to consder whether an gpplicability
determination is the most appropriate response, given the pre-enforcement context of the issue
(see inset, “Responding to Post Hoc Requests’). Typically, the Regionad Office sends its
response to the State, where it is used to form the basis of a State determination or response back
to the source. The Region may respond directly to the source, but in accordance with the States
primary role in implementing the Clean Air Act, most responses are sent through the State or
Locd Agencies.

Headquarters responds in writing to requests pertaining to applicability with a regulatory
interpretation or an applicability determination. Based on the Headquarters response, the Region
either issues an applicability determination to the source, or forwards the information to the

State, who in turn responds to the source. Headquarters may issue an gpplicability determination
directly to a source; however, this is rarely necessary or gppropriate given the Regions and
States lead roles in implementing the regulatory programs.

EPA-issued applicability determinations must be posted on the ADI. Update procedures for
the AD1 ae provided in Attachment 4.

State-issued Part 63 applicability determinations should be posted by States on therr State
webstes, and linked to the Unified Air Toxics Website (UATW). Questions on UATW links
may be directed to the Information Transfer and Program Integration Divison in OAQPS
(contacts provided in Attachment 6). Links to State websites are located on the Comprehensive
Rule Pages on the UATW a: http://www.epa.gov/ttn/uatw/eparules.html
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Section 5.1: Lead Offices for Applicability Deter minations, continued

Responding to Post Hoc Requests

For applicability inquiries where the source has dready taken the action in
question, it is important to condder the dternaives to issuing an applicability
determination.  There are potentiadl enforcement ramifications for these post hoc
requests. In some cases, it may be desrable to proceed directly with an
enforcement  action.

If the source has sent a written inquiry to the Agency after congtruction or after the
physicd or operationd change has commenced, consider the following options for
a response;

. A letter of acknowledgment to the source of their inquiry, pending further
action.

. A preliminary warning letter to the source that puts the source on notice that
the action as described may condtitute a violation, without finaly deciding
the issue.

. An goplicability determination that findly decides the issue.

For requests sent to OECA from the Regions, another option is an internd
memorandum to the Region, marked “enforcement sendtive’ and not intended for
release to the source.

Conault the Office of Regiond Counsd (ORC) or ORE/AED enforcement
atorneys, as appropriate, for advice on the best option to choose in a particular
circumstance, and the best wording of the response letter.
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Section 5: Who has the L ead, continued

Section 5.2. Lead Officesfor Regulatory I nterpretations

Requests for generic regulatory interpretations pertaining to applicability criteria may be difficult
to distinguish from requests for applicability determinations. In such cases, the requestor should

be asked if ther intent is to recelve a source-specific applicability determination, pursuant to
section 60.5 or 61.06.

Regulatory interpretations posed to EPA which require clarification or smplification of the
regulatory requirements should generaly be issued by the EPA Regiond Offices. However,
interpretations which pertain to unforeseen gaps in the regulaion should generaly be issued from
EPA Headquarters. OECA/OC and OAQPS should consult to determine who should take the
lead in responding to issues raised to Headquarters. Although OC generdly takes the lead in
issues pertaining to applicability, there may be circumstances where OAQPS would be better
suited to respond. Regardless of which office assumes the lead, the critical component in issuing
the interpretation is that both offices concur.
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Section 5: Lead Offices, continued

Section 5.3. Lead Offices for Alternative Monitoring

Whose L ead--State or EPA Region

Minor monitoring aternatives are generally acted on by the State or Locad Agency to whom
authority has been delegated. Maor monitoring aternatives, including entirely new monitoring
sysems, are generdly handled by the EPA Regiona Office. The July 10, 1998 Part 63 delegable
authorities guidance describes three types of changes in monitoring: minor, intermediate, and
major. That guidance indicates that both minor and intermediate monitoring aternatives may be
delegated to State or Loca Agencies, with appropriate oversight by Regiona Offices. Today's
guidance enables Regiona Offices to apply those same three distinct levels of monitoring
changes to State and Loca Agency delegations for the Part 60 NSPS and Part 61 NESHAP
programs.

The following diagram, “Sample Lead Offices for Changes in Monitoring,” depicts the most
common division of authorities, whereby minor aternative monitoring requests are acted upon
by the State. Sources should check with their State or EPA Regional Office to determine the

level of State delegation for monitoring alternatives and where to send requests.

Lead within EPA

Within EPA, Regionad Offices have the lead for reviewing, approving, or disapproving
dternative monitoring. Headquarters is no longer delegated the authority to issue aternative
monitoring; however, Headquarters provides assistance to Regional Offices upon request.

Regions are encouraged to consult with Headquarters, particularly OAQPS, where additional
technical expertise is necessary for evauating the request. It is aso suggested that OAQPS
routinely be consulted with to ensure national consistency (see Section 6.3, “Consultation
Procedures for Regional Offices’). Regions should aways review the ADI to discern the
Agency’s action on any similar requests.

32




Section 5.3: Lead Offices for Alternative Monitoring, continued

Sample Lead Offices for Changes in Monitoring

Minor
Written Request Delegated State o
from Source for or Monitoring Change
Monitoring Change Local Agency A_pproval
or Disapproval
Maor Chaﬁge/ State
Broad Change Request
to Region
7
Written Request ‘ Monitoring
from Source \ Change
for Mgjor EPA Region Approval
Monitoring Change or Disapproval

This diagram depicts a common division of authority in the delegated role for reviewing and approving
monitoring dternatives. The lead office for any one State may vary depending on State-specific
delegated authorities. States may additionally be delegated the authority to issue intermediate changes in
monitoring. If a State is not delegated the authority to act on minor changes, written requests should be
sent directly to the EPA Regiona Office.
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Section 5.3: Lead Offices for Alternative Monitoring, continued

Whereto Send Requests and | ssuance of Responses

As with applicability issues, State or Loca Agencies are usualy the first stop for source
inquiries. States typicaly respond to minor aternative monitoring inquiries, and forward other
monitoring issues to the EPA Regiona Office according to their State-specific delegations or due
to a need for technical or policy assistance. Consistent with the Part 63 delegable authorities
guidance, States may also respond to intermediate changes in monitoring where delegated.

The Region may respond directly to the source, or send a response or guidance to the State or
Local Agency who in turn responds to the source. The preceding diagram, Sample Lead Offices
for Changes in Monitoring, depicts a common division of authorities.

Responses take the form of a letter of approval or disapproval, and should include the Agency’s
rationale (see Section 9, “Drafting Points’). For disapprovals, the response may spell out or
suggest revisions to the proposal which would make the aternative acceptable. Whether to
attach or suggest such conditions is at the Agency's discretion, since it is the source’s
responsibility to propose acceptable aternatives if they do not wish to follow the methods
aready developed by the Agency.

As discussed previously (see Section 4.2, regarding “Nature of State Determinations’), State and
Local Agency decisons on daternative monitoring are not binding on the EPA. However, EPA’s
response back to the State on a specific monitoring inquiry is a binding EPA decision, within the
limitations of the information provided to the EPA.

EPA-issued alternative monitoring decisons should be posed on the AD1 (see Attachment 4
for information on AD1 update procedures). Intermediate changes to monitoring issued by State
or Loca Agencies should be sent to the Emisson Measurement Center in OAQPS via mail or
facsimile. 10

"YAll State-issued intermediate changes to monitoring (as well as intermediate changes to
testing issued by States or Regional Offices) should be copied to: Chief, Source Characterization
Group A, US. EPA (MD-19), Research Triangle Park, NC, 27711; Facsmile Telephone Number
919-541-10309.
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Section 6

EPA Consaultations

Overview

When developing applicability determinations or responses to monitoring proposas, the draft
response should be discussed with EPA offices that have relevant expertise and interests.
Although the current delegations of authority do not require concurrence or consultation with
other offices, consultation is imperative to ensuring national consstency.

In a few cases, there are informal work groups which can be used to accomplish this consultation.
The Municipal Waste Combuster and Continuous Emission Monitoring Systems workgroups are
examples. Otherwise, the staff lead for developing the response will need to individualy contact
each affected office.

This section details the recommended consultation procedures for each lead office (OECA,
OAQPS, and Regiona Offices) for applicability determinations, regulatory interpretations, and
dternative monitoring. This section includes regulatory interpretations of applicability and
monitoring requirements since these more generic interpretations impact the source-specific
applicability and dternative monitoring determinations.  Given their far-reaching  affect,
regulatory interpretations should undergo the same consultations as are recommended for
Headquarters  applicability  determinations.

In situations where staff cannot readily reach agreement on an application-related issue, the issue
should be quickly elevated to management for resolution. OAQPS and OECA have established a
forum to expedite management-level issue resolution between OAQPS and OECA (see Section 8,
Step 5, “Resolve Issues’).

Proper treatment of correspondence drafted during deliberations is highlighted in an inset at the
end of this section.
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Section 6: EPA Consultations, continued

Section 6.1. Consultation Procedures for OECA--
Applicability Determinations and Regulatory Interpretations

OECA saff should routinely consult with other offices when developing NSPS or NESHAP
applicability determinations or regulatory interpretations. Consultation should consst of a
heads up phone call from the OC sector or AED staff lead to the reviewing office' s lead
daff, folowed by an emailed draft of the reponse The purpose of the initid phone cal is to
obtain preliminary input from other offices, and to let the office know when to expect a draft,
The OC sector lead (or AED dtaff lead, for cases involving a civil referrd) is responsible for
performing the background research on the assigned question prior to providing a draft response
for review (see adso Section 8, “Steps in Developing Applicability Determinations’).

Staff in the OECA must consult with the following offices/divisons:

. Office_of Air Quality Planning and Standards (OAQPS) « the Emisson Standards
Divison (ESD) in OAQPS has a stake in the accuracy of determinations and regulatory
interpretations given their lead role in developing the NSPS and NESHAP. ESD daff
should be consulted on al determinations and regulatory interpretations. Informal
concurrence (ora or emailed) from the ESD oaff person should be received prior to
issuing the final response. OAQPS has agreed to generaly provide input within one
calendar week. If no input is received after affirming receipt of the draft by the proper
OAQPS staff, OECA may assume OAQPS concurrence.

' Office of Generd Counsdl (OGC) - given OGC’s expertise in interpreting regulations
and role in defending applicability determinations in the Courts of Appeas, the OGC lead
for NSPS & NESHAP should be consulted on al headquarters applicability
determinations and  regulatory  interpretations.

’ Regional Offices - it is essentid that OECA consult with the Region in which the source
is located since the Region is responsible for implementing the determination. Other
Regions may be consulted on an asheeded basis given Region-specific expertise (for
exanple Region 5 has experience with steel plants, Region 7 with roek crushers). The
Lead Region for ar enforcement is a useful contact for general Regiona feedback (see
contacts in Attachment 6). Established working groups may aso provide a vehicle for
Regiona feedback, such as the monthly air toxic telephone conferences.
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Section 6.1: OECA Conaultation Procedures, continued

. Office_of Compliance (QC) -- OC daff may consult with the air media leads within OC
on an asneeded basis; however, the ar media leads do not routinely review al NSPS and
NESHAP determinations. Any determinations or interpretations pertaining to more than
one sector should be coordinated with the other affected sector leads.

AED staff must consult with the OC sector leads in al cases. AED staff must aso
consult'with the OC ar media lead in cases which include interpretation of the Generd
Provisions.

OC daff should provide their input within one calendar week.

. Office of Regulatory Enforcement (ORE) -- the Air Enforcement Division in ORE
should be consulted on al OC applicability determinations and regulatory interpretations.
AED should be alerted immediately when the question involves a potential violation,
such aswhen the sour ce has already constructed or modified (a post hoc
determination). AED staff should provide their input within one calendar week.

Any disagreements with OECA’s draft position can usualy be resolved at the staff level. Any
remaining substantive differences should be quickly elevated to management for resolution.
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Section 6: EPA Consultations, continued

-—

Section 6.2. Consultation Procedures for OAQPS
Regulatory Interpretations

For regulatory interpretations on applicability or monitoring issues for which OAQPS is the lead,
it is imperative that OAQPS consult with the following affected offices. Often a regulatory
interpretation has bearing on enforcement actions and implementation practices in the Regions
which are dready underway.

The consultation procedures for regulatory interpretations are anadogous to those presented for
OECA in Section 6.1, consisting of a heads up phone cal and an e-mailed draft of the
memorandum. For questions pertaining to Part 63, OAQPS maintains a “MACT Issue
Resolution Process’ which may be the apprdpriate means of aerting reviewers to the issue, and
obtaining reviewers position (contact provided in Attachment 6). Differences which cannot be
resolved at the staff level should quickly be elevated for resolution by management.

. OECA/Office of Compliance (QC) -- sector leads should aways be consulted in the
development of NSPS and NESHAP regulatory interpretations. The leads for air issues
within METD should be contacted on issues pertaining strictly to the Genera Provisions.
OC «aff should provide their input within one week of receiving the inquiry.

OC g«aff are the focal point for coordination of comments within OECA. As such,
OC staff areresponsible for involving ORE’s Air Enforcement Division as

appropriate.

Office of Genera Counsdl (OGC) - given OGC’s expertise in interpreting regulations
and defending the Agency’s implementation of thdse regulations, the OGC lead for NSPS
& NESHAP should be consulted on al Headquarters regulatory interpretations.

Regional Offices -- it is essentia that OAQPS consult with affected Regions since
Regions are ultimately responsible for implementing regulatory interpretations, and since
Regional Offices would be aware of established practices in interpreting the provision in
question. Because regulatory interpretations are broad in nature, it may not be possible to
identify only one or two affected Regions. In these cases, OAQPS should rely on the
Lead Region for ar enforcement. Established working groups may aso provide a vehicle
for Regiona feedback, such as the monthly ar toxic telephone conferences.
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Section 6: EPA Conaultations, continued

Section 6.3. Consultation Procedures for Regional Offices—
Applicability Determinations and Alternative Monitoring

To ensure nationally consistent responses, Regional Offices are encouraged to consult with OC,
OAQPS, and legal counsel on a routine basis. Although Regional Offices need only consult with
Headquarters on precedent-setting issues, consultation with al the offices listed results in the
best quality responses.” Regulatory interpretations must include consultation with the listed
Headquarters offices, given the far-reaching effect of regulatory interpretations. Communication
between Regions is also essentiad to ensuring national consistency.

To enable routine consultation without delaying responses, OAQPS and OC have
committed to a one week review of draft applicability determinations. If no responseis
received within one week of providing a draft to the appropriate headquarters contact(s), the
Region may move forward with issuing their response. OAQPS has committed to providing
consultation within these time frames for alternative monitoring responses as well. '

. OECA/Office of Compliance - the ‘Regiona Office should consult with sector leads in
OC in the development of precedent-setting applicability determinations The leads for
ar issues within METD should also be contacted on precedent-setting issues pertaining
grictly to the Genera Provisons. OC daff should provide ther input within one
week of recelving the inquiry.

OC dtaff are the focal point for coordination of comments within OECA. As such, OC
daff are responsible for involving ORE's Air Enforcement Divison in applicability
questions as appropriate. OC staff are expected to det AED immediately if the question
involves a potential violation, such as when the source has aready constructed or
modified (post hoc determinations).

QAQPS -the Emission Standards Division has technical expertise and interest in
applicability and monitoring issues given their lead role in developing the NSPS and
NESHAP. OAQPS should be consulted on all precedent-setting issues, and where their

"The “Review of the Applicability Determination Index; NSPS Memoranda” issued by

METD on July 23, 1998 noted that responses that were clearly coordinated with other offices
were among the highest quality.
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Section 6.3: Regional Office Consultation Procedures, continued

technical expertise is needed. Where Regions request routine consultation, OAQPS will
provide input within one week of receiving the inquiry.

' Offices of Regiona Counsel (ORC) - Regional staff should routinely consult with their
ORC in the development of applicability determinations. [f there is a potentia violation
(Le., when the source has aready proceeded with construction or modification),
consultation with ORC should include a discussion of whether issuance of an
applicability determination is the best course of action (see inset in Section 5.1,
“Responding to Post Hoc Requests’).

. Other Regional Offices -- communication between Regions is essentid to ensuring
national consistency. Although the ADI is the principle means of reviewing EPA's
applicability and monitoring decisions across the country. there is an inherent time lag of
up to three months before memoranda are avallable on the ADI. Regions may need to
consult with the Lead Region for enforcement, or with other Regions to determine
whether there has been any recent activity on a related issue. OC staff may be useful in
identifying other Regions which have recently dealt with similar questions.

J State or Local Agencies -- consultation with the State or Local Agency that has

jurisdiction for the source is encouraged, as they may have crucia information bearing on
the  determination.
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Section 6: EPA Consultations, continued

Correspondence During Deliberations

Written materids generated during deliberations, i.e,
drafts for review
comments from reviewers

- recommended postions from non-lead offices
should be clearly labeled:

“NOT FOR EXTERNAL DISTRIBUTION"
and

“DELIBERATIVE PROCESS’ or “PREDECISONAL" or “DRAFT”

These labels put the public on notice that the discussion within the document is not
an Agency decison which creates any rights.

The reason such labels should accompany drafts is sdlf-evident-they are works in
progress that might otherwise be mistaken as an Agency postian,

It is equaly important that written correspondence from reviewing offices contan
these labels. Comments provided by reviewers are not forma Agency postions.
Reviewers must label the postion of their office as “predecisional” or “deliberative
process’ since only the office with delegated authority may issue the forma Agency
determination.

Regulatory interpretations pertaining to applicability should not be issued while
the Agency is developing an applicability determination on a related subject. Proper
consultation in-the development of regulatory interpretations will identify any related
source-specific inquiries under review by the Agency.
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Section 7

Informal  Inquiries

Overview

EPA recaves many telephone inquiries from sources, therr consultants and counsd. E-mail is
used increesngly for soliciting ideas and input. It is important to distinguish these informa
discussons from forma, signed applicability determinations and dternative monitoring
responses.

Requests for gpplicability determinations or dternative monitoring must be sent to the delegated
agency in writing, and responses must be signed by a person to whom authority has been

delegated.  Responses provided over the phone or through or e-mail discussions are considered -
informal  guidance. |

This section covers points to consider when responding to telephone and e-mail inquiries, and
how informa inquiries are addressed by SBREFA.

Responding to Phone Inquiries

It is a useful and necessary public service to provide information about the regulaions to the
public over the phone. It is equaly important that the caler understand that the Agency cannot
provide determinations or approve dternatives over the phone. Agency dtaff responding to
phone cdls should provide whatever generd information is on point, but inform the caler that a
written inquiry is necessary if the caler wishes to pursue an applicability determination or
dterndtive monitorihg. Calers should be referred to the State or Regional Office with the
primary responghility for implementing the NSPS and NESHAP.
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Section 7: Informal Inquiries, continued

Bear the following points in mind when responding to telephone inquiries:

Avoid the discusson of hypotheticd scenarios that lack enough specific details to give an
accurate  response.

Refer the cdler to the Applicability Determination Index and other background
documents that may be useful to them. Give the cdler basic information on how to use
and search for documents on the ADI.

The Internet address for the AD1 is:
http://ttnwww.rtpnc.epa.gov/cfdocs/adiwww/adiwww.html-ssi

The AD1 can dso be accessed through METD’s home page d:
http://www.epa.gov/oeca/metd

Respond in genera to the question by helping the caller understand determinations or
guidance that have aready been issued on topics relaied to the inquiry.

Remind the caler that a request for a determination of agpplicability, or a request for
dternative monitoring, needs to be submitted in writing to the Agency.

' Determine the location of the facility, and refer the caler to the appropriate Regiond
Office or State or Locad Agency.

The staff person should follow up with a cdl to the State or Regiona Office. This alows the

State or Region to be better prepared to handle the question. It is dso useful for the Regiond
Office and State to know who the source has consulted.
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Section 7: Informal Inquiries, continued

Responding to E-mail

E-mal is a useful way for staff to consult with each other on NSPS and NESHAP questions, and
is an efficient means for inter-office review of draft determinations and monitoring responses.

E-mall inquiries from Regiona Offices on NSPS and NESHAP applicability issues should be
directed to the OC sector lead. OC staff need to be responsive to these requests to help ensure
national consistency, and need to involve ORE/AED immediately if the applicability issue
involves an action which the source has aready taken. OC staff should provide their response to
informal  applicability-related inquiries from the Regiond Offices within one week (see

Section 6, “EPA Consultations’).

When communicating via e-mail, label the response:
“NOT FOR EXTERNAL DISTRIBUTION” and
“DELIBERATIVE PROCESS’ or “PREDECISIONAL.”
These cautionary statements will prevent confusion in the event that the message is viewed
outside of the Agency.

In general, EPA staff should not respond to sources through e-mail, since the message could be
mistaken for a forma written determination. Also, Headquarters should not respond directly to
State or Local Agencies via e-mail without involving or copying the Regiona Office which has
oversight responsibility for that State or Local Agency.
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Section 7: Informal Inquiries, continued

Small Business Regulatory Enforcement Fairness Act (SBREFA)
Requirements for Informal Inquiries

Under SBREFA section 2 13, EPA has desgnated the Informal Guidance Program to respond to
fact-specific, compliance-related inquiries from smal entities. This Informal Guidance Program
draws on the resources of Smal Business Ombudsman, Regiond smal business liaisons,
technicd and program saff, and the related hotlines and clearinghouses. EPA designed this
program to ensure accesshility of the informa guidance to the smal entity community, and to
avoid duplication with exiging activities.

The procedures discussed in this section form an important part of the Informa Guidance
Progran. OC sector leads and Regiond Qffice technica and program staff provide informal
guidance when responding to phone inquiries from the regulated community. However, written -
requests for applicability determinations, monitoring dternatives, and regulatory interpretations -
are not consdered informal, and must be handled through the forma written procedures
addressed elsewhere in this document. It is important to remind the public of the digtinction
between the forma applicability determinationg/dternative monitoring and informa  guidance.
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Section 8

Steps in Developing Applicability Determinations

Overview
There are eight basc steps in developing an accurate applicability determination. These are

1. Clarify the request
Research (regulations, preambles, ADI, background information documents)
Consult
Prepare Draft (either before or after consultation)

Issue Determination from Delegated Authority (carbon copy reviewers)
Post Determination on ADI

2.

3

4

5. Resolve Issues
6

7

8 Publish Notice of Avalability in the Federd Regider

Implicit in this discussion is an understanding that the Agency has decided that issuing an
applicability determination is the best course of action for the particular case. When an
applicability question pertains to an action which the source has aready taken (a post hoc
gtuation) there are obvious enforcement implications which may cause the Agency to proceed
with a different type of response. See the inset in Section 5.1 for how to respond to applicability
inquiries in post hoc Stuations.
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Section 8: Steps in Developing Applicability Determinations, continued

The Eight Steps

1. Clarify the Request

The first step in preparing an gpplicability determination is to make sure the question is clearly
understood. This may require contact with the person who sent the inquiry. For Headquarters,
this typicdly means discussing the inquiry with the Regiond Office; for Regions it is usudly the
State or source.

2. Resear ch

The next step is to research the topic. The obvious place to start is to carefully read the ;
regulation, paying particular attention to the “gpplicability” and “definitions’ sections. Based on :
reading the regulation adone, the staff person should be able to formulate a tentative position.

The saff person should then check the AD1 to search for information on related topics-the word
search function is particularly useful for this purpose, The preamble for both the proposad
and promulgated rulemaking should be read to determine if EPA has clarified its intent with
respect to the provison in question. The Background Information Document (BID) should aso
be reviewed to see how EPA characterized the affected facility or source. Sometimes there are
ingpection manuas or enabling documents for the subpart which may aso be relevant.

This background information (preamble, BIDs, etc) may help clarify the Agency's intent where
the regulatory language does not directly address the question. However, it is the regulatory
language by which sources must abide.

3. Consult -

After completing the basic research, the staff person is ready to formulate a draft postion and
consult with the appropricte EPA offices and management. It is important that the research be
completed before the consultations so as to make the best use of the other office’s time, and to
dlow the staff person to learn the regulations first hand. Consultations are best done oraly

initidly to dert the reviewer to the issue and necessary time frame, and then via a draft memo.
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Section 8. Steps in Devedoping Applicability Determinations, continued

4. Prepare the Draft

After receiving preliminary input from other offices, the staff person should draft the
memorandum or letter, clearly laying out the question, the answer, and the rationale (see
Section 9, “Drafting Points’). The draft must be circulated for review, continuing the
consultations. Drafts should be clearly labeled as such, with a header or footer stating,
“NOT FOR EXTERNAL DISTRIBUTION” and
“DRAFT” or “DRAFT POSITION FOR EPA REVIEW".

5. Resolve Issues

If a potentia inconsistency or differing of opinions in EPA’s implementation or interpretation of
a provision is identified, that issue should be flagged for management and reviewers. For
applicability questions where management has differing opinions, OAQPS and OECA have
established an issue resolution’ forum to expedite the decision-making process (contacts provided
in Attachment 6). Any seemingly inconsistent determinations that have aready been issued
should be raised to OECA/OC for clarification and resolution. OC staff may need to post a note
in the comment field of the AD1 to explain any apparent or actua discrepancy presented by a
determination. Any such notes should undergo review by AED, the ar leed in OC, ad the
affected Regiond  Office.

6. Issue Deter mination

After incorporating comments and resolving with management how to proceed if conflicting
positions are presented, the determination should be issued and signed by a person to whom the
authority has been delegated. Signature by the person to whom the authority has been delegated
becomes critical should the Agency be challenged on the substance and validity of a
determination. Carbon copies should be sent to al reviewers.

s

7. Post on ADI

The EPA saff contact for the determination is responsible for posting the memorandum on
the ADI. This entals summarizing the determination, and electronicaly sending the abstract,
the determination, and a header (listing the name of the person who signed the memo, the date
issued, the subject, the affected subpart, and any relevant regulatory citations) to the EPA
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Section 8: Stepsin Developing Applicability Deter minations, continued

contractor for posting on the ADI Headers, abstracts, and determinations should be converted to
three separate ASCII files, and named according to the procedures in Attachment 4, “AD1 Update
Procedures” The AD1 is updated quarterly; however, memoranda with their headers and
abstracts should be sent as soon as possible to the contractor, to ensure timely posting of
determinations. The current address for submitting headers, abstracts, and memoranda is:

pqa@pqa.com

The AD1 is an invauable tool for ensuring national consistency, used widely by regulatory
agencies and the public. It is the responsibility of al staff involved in drafting determinations to
ensure that the AD1 is complete and current. Questions regarding the AD1 can be directed to the
Manufacturing, Energy, and Transportation Division in OC (see contact in Attachment 6).

8. Publication in the Federal Register

Starting in 1999, OC plans to publish notice of the avallability of applicability determinations in .
the Federd Register (FR). Publication in the FR provides fair notice to other companies of the
Agency’s interpretation, and sets in motion a 60-day period for judiciad review.

OC will be performing this function for al EPA Regiona Office and Headquarters-issued
applicability determinations, provided the determinations are submitted to the ADI. Current
plans are to publish the AD1 headers and abstracts for applicability determinations in the FR, and
to batch publication quarterly. As such, OC will rely on the Regional Offices to perform timely
updates to the ADI. Publication would be limited to applicability determinations as described in
this document, ie., case-specific determinations that apply previousy promulgated regulations to
a particular set of facts at a particular source.
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Section 9

Drafting Points for Applicability Determinations and
Alternative Monitoring Responses

Overview

Applicability determinations and dternative monitoring responses must include enough
information that the quegion, the answer, and the rationale ae dl clear from reading the
response done. The following pointers are provided to help avoid the most common drafting
pitfals, this is not intended to be a comprehensve list of issues to address.

For applicability questions involving a source where a violation may have occurred, there needs
to be some decison as to whether issuance of an applicability determination is the best course of
action. For example, a source may inquire whether an action they have dready taken condtituted
congruction or modification, If the source is subject to the regulations and has not been mesting
the regulatory requirements, there are obvious enforcement implications. Section 5.1 addresses

how to respond to gpplicability inquiries in post hoc Stuations.

Drafting Pointers

. Resate the question. Remember that only EPA’s response will be posted on the AD1
and not the incoming question. To make determinations and decisions useful for future
guidance, it is necessary that the question be accurately restated or summarized.

' Sate the applicable subpart. Reiterate in the response the NSPS or NESHAP subpart
to which-the source is potentidly subject. This helps people find the memo on the ADI,
and provides basc clarity. There is a tendency in testing and monitoring responses to
answer the specific technical question a hand, without indicating which subpart applies.
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Section 9: Drafting Pointers, continued

Specify what is being approved. It is essentid to clearly dtate what are the new
requirements. The reader may not have the same interpretation of the proposed or
approved monitoring as does the author. For example, if the monitoring frequency or
method is changing, reiterate in the approval what is the new frequency or the name of
the method. If the protocol is very lengthy and is being approved in its entirety, atach or
specificdly cite the new method.

' Say why. Sate the rationde for the determination, approva, or disapprova, and be more
specific than “based on your submission” or “it is acceptable upon review.” Usudly the
submission is not attached to the finad response, and even if it is, the reader does not
know what arguments in the submission were persuasive or in error. In approving
dternate span values, for example, state why the quaity of data is not compromised.

' Build the record to support the determination or decision. Cite and summarize
documents which support the determination. If basing the determination on “information
provided by OAQPS” date what information specificdly, e.g., a Background
Information Document, or a specific economic analyss. If concurring with a Region’s
recommended interpretation, be specific as to what information within their argument is

paticulaly  compdling.

Cite the appropriate dtatutory and regulatory provisions, guidance documents, policy
datements, determinations, and interpretations. When referring to a previous
determination, cite a a minimum the date, author, and origin (office) of the
determination. Where preamble language exists that is on point, identify, quote or
pargphrase the Federal Register notice.

Leaving out this background information forces future readers of the determination to
redo the background research, and weakens the determination. If a previous
determination seems to contradict our current determination, explain how the current case
is different; such issues should be brought to the attention of OC.

Read the draft memo and try to find the auestion, the answer, and the rationale.
After drafting the response, re-read the response and see if these three basic questions can
be answered, without relying on the incoming materials.
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Part 63 Delegable Authority Memorandum

“Delegation’of 40 CFR Pat 63 Generd Provisions Authorities to State and Locd
Air Pollution Control Agencies,” from John S. Satz, Director, Office of Air
Quality Planning and Standards, July 10, 1998.

Parts 60 and 61 Delegable Authorities Memoranda for NSPS and
NESHAP Applicability Determinations and Alternative Monitoring

Selected EPA Delegations of Authority

Applicability Determination Index Update Procedures
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Attachment 1

Part 63 Delegable Authority Memorandum

“Delegation of 40 CFR Pat 63 Generd Provisons Authorities to State and Locd Air Pollution
Control Agencies,” from John S. Seitz, Director, Office of Air Qudity Planning and Standards,
July 10, 1998.
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é" n 3 UNITED STATES ENVIRONMENTAL PR QTECTION AGENCY
§ § RESEARCH TRIANGLE PARK, INC 27711
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“ | 0 1998 OFFICE OF
AIR QUALITY PLANNING
AND STANDARDS

SUBJECT: Ddegaion of 40 CFR Pat 63 Generd Provisons Authorities to State and Local
Air Pollution Control Agencies

FROM: John S. Seitz, Director
Office of Air Qudity P1 g¥nd Stan -10)
TO: See Addressess

This memorandum is to provide guidance to the EPA Regiond Offices on deegation of
discretionary authorities relating to ar toxics in 40 CFR part 63, subpat A (the Generd
Provisons) to State and Locd Air Pollution Control (S/L) agencies through 40 CFR part 63,
subpat E (Approvd of State Programs). Under the General Provisons, the EPA Administrator .
has the authority to approve certain changes to, or make decisions under, specific Genera
Provisons requirements. Questions have been raised by the Regions about whether Sl agencies
may make the same discretionary decisions when they are delegated the Generad Provisons.

In explaining the dtraight delegation process for delegating ar toxics provisons to S/L
agencies under 40 CFR part 63, subpart E, we did not clarify what discretionary authorities are
delegated to S/L agencies when they seek straight delegationof the Genera Provisions.
Although this is briefly discussed in the proposed General Provisons preamble (Eederal
Register, August 11, 1993, page 42775-42777), the forthcoming proposed subpat E revisions
will fill that gap by clarifying which discretionary authprities mesebe-delegated to S/L agencies
through sraight delegation of the Genera Provisioms. At your discretion, the Regional Offices
must then specify in delegation agreements or documents which of the subpart A authorities are
being delegated to each State. We recommend that you begin implementing these changes as
soon as posshle. Therefore, this memorandum is intended to explan the changes and provide
guidance for you to begin implementing the changes mpw. Neither this memorandum nor the
subpart E rulemaking changes any source-specific  decisions that have dready been made under
the Genera Provisions, but the guidance in this memorandum should be used as guidance for dl
future decisions regarding the Generd Provisions’ authorities.

To implement these changes, you will need to ¢larify with your S/L agencies which
Generd Provisions authorities have and have not beem delegated. In cases where you may have
delegated authorities in the past that should nolonger be delegated, you will need to inform your
SL agencies that delegation of these authorities will ‘be revoked.




with Previous Policies: This guidance is intended to be consigtent with

previous policies developed for new source performance standards (NSPS) under 40 CFR
part 60, nationd emission standards for hazardous ar pollutants (NESHAP) under 40 CFR

‘Seg for example, February 24, 1983 Memorandum on Delegation of New Source
Performance Standards Authority to Statesfrom Jack Farmer, Acting Director, Emission
Standards and Engineering Divison, OAQPS, to Allyn Davis, Director, Air and Waste
Management Divison, Region VI; and March 24, 1982 Memorandum on Delegation of
Authority to States: NESHAPS, from Kahleen M. Bennett, Assstant Administrator for Air,
Noise and Radiation to Regiond Adminigrators, Regions I-X.




































































































































