U.S. Environmental Protection Agency

Region 2
_____________________________________________________________________ X
In the Matter of . Approval for Risk-Based
. Clean-up/Disposal of Polychlorinated
Flushing Town Center lll, L.P. : BiphenyliRediation Waste
Flushing, New York :
_____________________________________________________________________ X

This document is the United States Environmentaidtion Agencys (EPA) response to, and
approval of, the request for a risk-based PCB diapapproval submitted by Flushing Town
Center Ill, L.P., in a letter dated March 3, 200his approval is for portions of the Flushing
Industrial Park located in Queens, New York anthier identified in Section 2, below. This
approval is done in accordance with the federalleggns for polychlorinated biphenyls (PCBs)
promulgated pursuant to the Toxic Substances CloAttd TSCA), 15 U.S.C§ 2601 et seq.,
and set forth in Part 761 of Title 40 of the Codl&ederal Regulations (40 C.F.R. Part 761).

The complete Application that EPA considered iniisg this approval includes the following
documents (hereinafter collectively referred tdres‘Application’) which are incorporated by
reference into this approval.

J June 6, 2008 correspondence from Sive, Paget &RR<C.;

J March 3, 2008 correspondence with attachments Flushing Town Center 11l L.P. to
EPA, Region 2;

. January 17, 2008 correspondence from AKRF to ERgidh 2;

J December 8, 2006 correspondence with attachments AKRF to EPA, Region 2 ;

. October 26, 2006 correspondence with attachmems AKRF to EPA, Region 2;

J August 22, 2006 correspondence with attachmenis AKRF to EPA, Region 2; and

J September 1, 2005 correspondence with attachmemsAKRF to EPA, Region 2.

Based on the information provided in the Applicati&PA has determined that implementation of

the cleanup actions described herein and in théiggbion will not pose an unreasonable risk of
injury to human health or the environment.
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EPA hereby issues approval for the risk-based dalpaf soils contaminated with PCBs located
at the Flushing Industrial Park Site, subject ® ¢bnditions specified herein. This approval is
being issued under the authority granted to EP#byloxic Substances Control Act (TSCA) as
codified in 40 C.F.R§ 761.61(c). This approval also constitutes anmouteer the authority of
Section 6 of TSCA, 15 U.S.§2605.

1. Effective Date and Review Date

This approval shall become effective on the dagéeRagional Administrator of EPA Region 2
receives written notification from Flushing Townr@er Ill, L.P., signed by an official of the
company authorized to do so, indicating acceptahead intention to comply with the
conditions of this approval. This offer may behdlitawn if EPA Region 2 does not receive
written notification from Flushing Town Center IL,P. of its acceptance of, and intention to
comply with, the conditions and terms of this ap@atavithin 45 days of the date of its signature.

The EPA will review this approval no later thandays from its effective date. At that time, if the
EPA finds that the continued implementation oftdxmedy granted by this approval presents an
unreasonable risk to human health or the environte® EPA may modify, suspend, or revoke
this approval. Alternatively, the EPA may requesther information to make such a
determination.

2. Description of the Flushing Industrial Park Site and the Extent of PCB Contamination

The Flushing Industrial Park Site (the “Site”)agéted at 40-22 College Point Boulevard,
Flushing, NY 11354 (corner of College Point Boulelvand 4¢ Road). In 2000, C.E. Flushing,
LLC entered into a Voluntary Cleanup Agreement whité New York State Department of
Environmental Conservation (NYSDEC) to remediaté E&res of real estate property,
identified as Parcels 1, 2, 3 and 4 (refer to Attaent 1 for a sketch of the parcels). In
December 2004 this site remediation transitionethéoNew York State Brownfield Cleanup
Program. This approval addresses Parcels 1, 3.afthrcel 1 consists of the eastern portion of
the property and comprises approximately 5.42 adragcel 2 consists of approximately 6.99
acres of the western portion of the property. &&@8aconsists of approximately 0.88 acres of the
waterfront portion of the property. The propertgssformerly owned by the Con Edison
Company of New York and past uses included fudhedgities, maintenance of transformers, and
storage of transformer oil. All structures and ofanturing equipment have been removed from
the Site. Commercial and residential use is pregdsr Parcels 1 and 2. This development will
include retail and parking structures occupyingrtiagority of the property, with residential
towers above these structures. Parcel 3 will sbidia waterfront esplanade. The request for
this approval was originally made in a letter dafedober 26, 2006 by AKRF Engineering
(AKRF) on behalf of C.E. Flushing, LLC. Parcels2]and 3, however, were sold to Flushing
Town Center Ill, L.P in April 2007. AKRF Enginerg remained the technical representative for
Flushing Town Center lll, L.P.

Self-implementing cleanup notification, per 40 C&R61.61(a) was provided by letter dated
September 1, 2005 and approved by EHétter dated November 15, 2005. The cleanup ajoal
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the self-implementing cleanup involved excavatiod aff-site disposal of all PCB contaminated
soils with concentrations above 10 parts per mil{ppm). Post-excavation bottom endpoint
sampling showed PCB contamination up to 39 ppm iren@n the Site, with a total of 11 sample
results greater than 10 ppm.

Sidewall PCB sampling showed results in exces®gddm in nine locations along the northern
and southern Site boundary with the highest lew2B8 ppm. Off-site remediation is not
required; however, these Site boundary levels mmeisecorded on the Deed Notice discussed
below.

3. Remedial Action and Cap Remedy

This risk-based PCB disposal approval is for tleaaiof the Site contaminated with PCBs at
concentrations of 1 ppm or greater. Those portiwdriee Site with PCB contamination at
concentrations less than 1 ppm, and which are durieased under Federal regulations are subject
to, and shall be addressed in accordance with, NG Eequirements.

Flushing Town Center lll, L.P. shall excavate comteated on-site materials, dispose of said
materials, and construct a cap for remaining soiteccordance with the documents that comprise
the Application described above, and this appravagss EPA Region 2 provides written
approval of any additional proposed modificatidkrequest of intent from Flushing Town

Center I, L.P. to modify the remedy must be reediby EPA at least 60 calendar days prior to
the proposed implementation of the modificatiorihe Pprovisions of this approval supersede any
inconsistent provisions which may be containedoowents that are part of the Application.

According to the Application, from 2006 through Z0@medial excavation was performed at the
Site. Over 22,174 tons of soils with PCB conceirs greater than 50 ppm were disposed of.
The remediation of Parcel 1 consisted of the retoivdelineated hot spots (soils above 10 ppm
PCBs). The remediation on Parcels 2 & 3 consistexkcavation of all soils to the water table,
and for one sheeted area, excavation extended>amately five to six feet below the water table
with dewatering.

The areas with residual concentrations of PCBs é&etwml0 and 39 ppm were backfilled with a
minimum of two feet of clean fill. Outside of tipdanned building footprint, a geotextile fabric
demarcation layer was placed at the base of thevaxon prior to backfiling. As part of the
final cap remedy, all areas of residual PCB contation will be covered with either at least four
feet of clean compacted fill, six inches of asppalting, and/or six inches of concrete slabs
associated with the new building. The cap remeitlextend over the entirety of Parcels 1, 2
and 3. The cap remedy must be designed and cotedrin accordance with 40 CFR §
264.310(a), and must comply with the permeabifitgye, liquid limit, and plasticity index
parameters in 40 CFR 8§ 761.75(b)(1)(ii) throughX)gv). The cap remedy must be of sufficient
strength to maintain its effectiveness and intgghiring the use of the cap surface which is
exposed to the environment.
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Within thirty (30) days of completing the cap remedr within thirty (30) days of the effective
date of this approval, whichever is later, Flushifggvn Center 11, L.P. shall submit to EPA
Region 2 a certification, signed by a professi@mgjineer, verifying that the work was completed
in accordance with this approval and the Appliaatio

4. Recording of Approval and Deed Notice

Institutional controls will be implemented to enstihat no unacceptable exposure to residual
contamination will occur in the long-term. A deaatice will be filed to ensure the following:
that any future excavation activities are conduateztcordance with the Site Management Plan
which will be prepared as part of the Final RemigmiieReport required by NYSDEC to control
any potential future exposure; that the soil casénspected and maintained; and that
groundwater on the property is not used for anppse.

Within sixty (60) days of construction of the cags,described in the Application, or no later than
sixty (60) days after this approval becomes effectiFlushing Town Center IIl, L.P. shall prepare
and record a Deed Notice, in accordance with 40 €FR1.61(a)(8) and New York law, with
the County Clerls Office, Queens County, New York. The Deed Nogicall be consistent with
NYSDEC requirements and shall include: a descmptibthe extent of contamination found at
the Site; a description of the excavation and df-disposal activities; a description of the cap
remedy; survey information necessary to identify phecise locations of soils with PCBs greater
than 1 ppm; restrictions on use; and a copy ofgpmoval, appended as an attachment. Within
10 days of receipt of a stamped, filed Deed No#tdeshing Town Center lll, L.P. shall submit a
copy of same to EPA Region 2.

5. Inspection and M aintenance Obligations, Annual Report to EPA.

The cap shall be maintained in perpetuity to preaeness to the contaminated material (e.qg.,
soil) under the cap and to prevent such mateopahfoeing released. Flushing Town Center IlI,
L.P. shall also, by July 1 of each year, submERA Region 2 an annual written summary report
covering the previous reporting period (Januarguligh December of the previous year). The
Annual Report shall provide the following inforn@ti reports of visual inspections and
maintenance needed to maintain the as-built irtiegfithe cap; and information regarding any
problems maintaining, or apparent breach of, asyeht of the remedy.

6. Sale of the Site

If at any time, Flushing Town Center Ill, L.P. intks to sell or lease any portion of the property
that is the subject of this approval, Flushing Ta®enter I1l, L.P. shall notify EPA Region 2, in
writing, no later than 30 days prior to such saléease. This notification shall include the name,
address and telephone number of the proposed neer(sy or lessee(s). Flushing Town Center
[, L.P. shall visually inspect the cap within 8@ys prior to sale or lease of any such property,
and shall, thereatfter, provide a written reporthef results of inspection, and any as yet
unreported inspections and/or maintenance on héccBPA Region 2 and to the buyer or lessee
no later than 10 days prior to such sale or le&sehe event that Flushing Town Center lll, L.P.
sells or leases any portion of the Site, it shatitmue to be bound by all the terms and conditions
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of this approval, unless the following occurs:

1) the new owner or lessee requests, in writingt, BPA Region 2 reissue this approval to
the new owner or lessee, transferring all respdibgitm comply with the terms and
conditions of this approval to the new owner osées

2) EPA Region 2 reissues this approval to the neweo or lessee, transferring all
responsibility to comply with the terms and coradig of this approval to the new owner
or lessee; and

3) the new owner or lessee provides written natiitn to EPA Region 2 of its acceptance
of and intention to comply with the terms and ctiods of the reissued approval. The
reissued approval may be withdrawn if EPA Regia2s not receive written notification
from the new owner or lessee of their acceptancaraf intention to comply with, the
conditions and terms of the reissued approval widlsi days of the date of the reissued
approval. Under such circumstances, this appr@agled to Flushing Town Center lll,
L.P., will remain in effect. In such case, Flughifiown Center lll, L.P. shall provide
EPA, in writing, documentation that Flushing Towartter IIl, L.P. will be afforded
access to the Site, as necessary, to fulfill anyadirobligations included in this approval.

7. Modificationsand Changesin Use

Any modification(s) in the plan, specifications,ioformation submitted in the Application, based
on which this approval has been issued, will besctamed by EPA to be major modification(s)
and must receive prior written approval from theebior of the Division of Enforcement and
Compliance Assistance, EPA Region 2. Other madibns to this approval, which EPA
determines to be minor, may be authorized, in mgjtby the Chief of the Pesticides and Toxic
Substances Branch of the Division of Enforcemedt@ompliance Assistance, EPA Region 2.
Flushing Town Center lIll, L.P. shall inform EPA Reg 2 of any proposed change, in writing, at
least 60 days prior to the effective date of theppised change. No action may be taken to
implement any such modification unless EPA Regida approved of the modification, in
writing. EPA Region 2 may request additional infiation in order to determine whether or not it
approves of the modification. If such modificatiomolves a change in the use of the Site, EPA
may revoke, suspend and/or modify this approvafiiids that the Flushing Town Center I,
L.P. remedy may pose an unreasonable risk to hinealth or to the environment due to the
change in use, or if EPA Region 2 does not redafeemation it deems appropriate from
Flushing Town Center lll, L.P. to make a determorategarding such potential risk. Flushing
Town Center lll, L.P. shall prepare and record amgndment to the Deed Notice and/or this
approval, resulting from any modification(s), witt60 days of such changes(s).

8. EPA Entry and Inspection

By accepting this approval, Flushing Town Centg&rlIP. is also providing access to EBA
representatives to enter the Site at reasonabds tion the purposes listed below:

1) to inspect the Site to assess compliance wishegbproval and/or the federal PCB



regulations;
2) to inspect any records related to this apprawmdfor federal PCB regulations; and

3) to collect samples for the purpose of assessingpliance with this approval and/or the
federal PCB regulations. Flushing Town CenterlIR. will be given the opportunity to
split samples collected by EPA representativesyigeal this does not compromise EBA
sampling activities or the samples which EPA cédlec

Any refusal to allow any of the above actions nesuit in the suspension and/or revocation of
this approval.

By accepting this approval, Flushing Town CentgrLIP. is also certifying that it has provided
EPA Region 2 with complete, accurate and forthrdjstlosure of all material facts. Any
misrepresentation or omission by Flushing Town €ehit, L.P. of any material fact in the
Application or other documents associated with &apisroval may result in EP#\revocation,
suspension and/or modification of this approvafddition to any other legal or equitable relief
or remedy EPA may choose to pursue under applitable

Flushing Town Center llI, L. acceptance of this approval constitutes Flushongn Center
lll, L.P.’s agreement to comply with:

1) all conditions and terms of this approval; and

2) all applicable provisions of federal, state &l law. This approval specifies the
requirements applicable under TSCA and does noteraal determination regarding
requirements which may be applicable under othaertd, state or local law. TSCA
disposal requirements do not supersede other, stongent, applicable federal, state or
local laws, including any applicable requiremenmtder the Solid Waste Disposal Act and
its amendments, including the Resource ConservatidrRecovery Act. Any failure by
Flushing Town Center lll, L.P. to comply with anyrlition or term of this approval shall
constitute a violation of this approval, which te®n issued pursuant to 40 CFR
§ 761.61(c); such violation is made unlawful by 8stt15(1)(C) of TSCA, 15 U.S.C.

§ 2614(1)(C). Any such violation(s) may result maction by EPA for any legal or
equitable relief or remedy available under apple#ov. Any such violation may also
result in EPA revoking, suspending and/or modifytinig approval.

9. Confidential Business I nformation

Information supplied to EPA is generally availatdethe public under the Freedom of Information
Act, 5 U.S.C§ 552, and the regulations issued thereunder, 40E#R2. As Provided in
Section 14(c) of TSCA, Flushing Town Center IlIPLmay claim information provided to EPA
to be Confidential Business Information (CBI), ihiah case the information so designated will
be disclosed by EPA only to the extent, and by mednhe procedures, set forth in 40 CFR Part
2.

The following guidelines are used by EPA in detemgj if a claim of CBI is valid in the event the



claim is challenged:

1) The company has taken measures to protect tifeleotiality of the information, and it
intends to continue to take such measures;

2) The information is not, and has not been, realslgrobtainable without the company's
consent by other persons (other than governmeotié®) by use of legitimate means
(other than discovery based on showing of speeidinn a judicial or quasi-judicial
proceeding);

3) The information is not publicly available elsexxb; and

4) Disclosure of the information would cause sufitiéhharm to the company's competitive
position.

Most of the information requested under this apalewencerns the proper handling of PCB
material and is not expected to involve CBI. Wharmation is claimed as CBI, it must be
clearly identified on the material submitted.

10. Addressfor Correspondence
a. Correspondence with EPA, Region 2

All correspondence to be submitted to EPA, Regioex2ept as indicated above for specific
correspondence, shall be sent to:

PCB Approvals
Pesticides and Toxic Substances Branch
United States Environmental Protection Agency, Be@i
2890 Woodbridge Avenue (MS-105)
Edison, New Jersey 08837-3679
Telephone: (732) 906-6179 Facsimile: (732) 321-6788

b. Correspondence with Flushing Town Center IIB.L.
All correspondence to be submitted to Flushing T&enter 111, L.P, shall be sent to:
Flushing Town Center lll, L.P.
118-35 Queens Boulevard
Forest Hills, New York 11375
Telephone: (718) 263-3800

Flushing Town Center lll, L.P, shall notify EPA, ¢ien 2 in writing, within seven (7) calendar
days of any changes to the above address and @aeleplumber.



11. Conclusion

Based on the information included in the Applicati&PA Region 2 finds that the PCB disposal
authorized under this approval will not presentiareasonable risk to human health or the
environment. Permitted levels of PCB concentratiomrmaterial remaining on-site under this
approval are based on a site-specific risk detetiin pursuant to TSCA, and are not applicable
to any other site. Notwithstanding, this apprawal be revoked, suspended and/or modified
after Flushing Town Center Ill, L.B.acceptance thereof at any time if EPA Regiont@rdenes
that implementation of this approval may presentirar@asonable risk of injury to human health
or the environment. Nothing in this approval emded or is to be construed to prejudice any
right or remedy concerning the operation of the Stherwise available to EPA under Section 6
of TSCA, 15 U.S.C§ 2605 and/or 40 CFR Part 761.

Dore LaPosta, Director Date
Division of Enforcement and Compliance Assistance
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