
UNITED STATES ENVIRONMENTAL PROTEcnON AGENCY
REQION IX

15 H .~ St....
s.n F••ncl-. CA~

CERTIFIED MAIL NO. 7000 OS2QOO2S 37)3 4ns
RETIJRN RECEIPT REQUESTED

IN REPLY: AlR-S
REFER TO: Docket No. CAA-09-2006-0 0 , 1

William Garnett, Manager
BR 1IarnaL:ua. LLC. General Partner
BR Landing. LtC. General Partner
Hamakua Energy Panners, L.P.
6000 Fairview Rd., Suite 600
Charlene, NC 28210

Dear Mr. Gamel:

Enclosed is a copy ofa Complainl and Notice of Opportuni ty for Hearin g ("Complaint")
filed pursuant to Section 113(d}of lite Clean Air Act. 42 U.S.c. §§ 740 1"7671q (I ',l',l1) (the
"Act"). The Complaint alleges thai Harnakua Energy Partners, L.P. ("Hamakua") violated the
New Source Performance Siamlanis and certain conditions of its Prevention of Sign ilicant
Deterioration Permit at ilS liquid fuel cogeneration power plant located at the Hamakua Sugar
Mill in Haina, Ilawaii (me "Facility"), These violations are set forth more specifically in me
Complaint.

You should be aware oflhe pan of the Complaim entitled ' Opponunit)" 10 Request a
lleari ng.• You are required 10 respond 10 this Complaint within thirty (30) day'Sof re.;eipt of the
Complainl. Hyou fail 10 tile an Answer to this Complaint with the Regional Hearing Clm
within thirty (30) da~"S of receipt, ~.OW" failure shall o;onstilUte an admission ofall facts alleged in
the Complaint and a waiver ofyour right to a hearing.

A copy of the Consolidated Rules o f Pr.teticc Governing lhe Admlnistratlve Assessment
ofCi,-jJ Pcaanies or S~QIl of Permits is alClosed with the Complaint. The Clean Air Act
Stationary Source Civil Penalty Policy is located at:
hll(!:lI"'....'W.epa_govICQmpliauce!~licicslci,·illcaa/slation.arv/palpol.J!!;!f .

http://www.epa.gov/compliance/resources/policies/civil/caa/stationary/penpool.pdf


Ifyou wish 10 discuss this Complaint or to continue on~ing seulement discuss ions, }U11
may contact Charles Aldred. (415) 9n·3986, of our Air Enforcement Office, or have your
anorney contact Ivan Lichen, of the Office of Regional Counse l at (4 15) 972-3914. "Thank )'00
for your cooperation in this matter.

Sincerely,

ErJelosures

I

cc w/ene Wilfred Nagamin~ , IIDOH



UNITED STATES

ENVI RONMENTAL PROTECT I ON AGENCY ~ , - --" ~'5 "'10 2
REGI ON IX ""l. , ;,':"- c ,i U: 0

SAN FRAN CI SCO, CALI FORNI A

IN THE MATTER OF:

-

Hamakua En e r g y Partner s, L .P.
BR Landi n g , LLCC, and
BR Hama kua , LLCC,

RES PONDENTS.

Do c k e t No . CAA- 0 9- 2006- 002 1

COMPLAI NT AND
OPPORTUNI TY FOR HEARING

PRELIMI NARY STATEMEnT

Compl ain a nt, t h e Di r e c t o r o f t he Ai r Div i s i o n , Un i t ed

Stat es Environmenta l Protect i on Age ncy ( "EPAH or uComplainant" l.

Reg i on I X, i s sues t hi s Complaint and Not ice of Opportuni ty for

Hearing (vcomp La Lnt"] agai nst Responden ts , Ha makua Ene rgy

Par tne r s , L . P., and i t s g en e r a l par tne r s, BR Landing , LLCC an d

BR Hamakua , LLCC, (collectiv ely "Hamakua " j , pursuant to Sect i o n

113 (d ) of the Clea n Air Ac t, as amended (t h e "Act " o r "eM") , 4 2

u.s. c . § 74 13 (d ) . The Administrato r o f EPA ("Admi n i s t r a tor")

delegat ed to the Reg ional Adminis t r a tor o f Region IX t h e

author i ty to issue complaint s s uch as t h i s ons ~n t h e state of

Hawa i i, and t he Regi ona l Admi nist r at or , i n turn , re -del egated

that authority to t h e Complainant . I n addi t i on , p u r s u a n t t o

Sec t i o n 113(d) o f t he Act, the Admini s t r ato r of EPA and the

Uni t ed Stat es Attorney General have joint l y determi ned that this

ma t t s r is a p p rop r iate f or c i v i l administrat i v e pena l t y action .



I

complainant wi l l show t ha t Respondent s violated the eM a t

the ir liquid fue l cogene r a tion power plant located in Ha ina,

Hawaii ( t he - Faci l i t y-) by violating the =onditions of t heir

f e de ral l y e n f orc e a ble prevention of signi ficant deterior a t ion

(-1'SD-) perm i t , includ ing e missions limi t s f o r nitrogen oxides

(~NOx" ) and r equi reme n t s to cont inuou!,lly moni t o r carbon mono x ide

(-CO·) and opacity and by fai ling to s ubmi t exc e s s e mi ss i o n s

reports to EPA on a quar t e r ly basis, as r e qui r e d by the CAA's

new source pe rf o rma n c e s t ar.dards (-NSPS-).

STATUTORY AND REGULATORY AUTHORITY

National ~ient Air Quality Standard.

1 . Pursuant to a u t ho r ity under Section 109 of the Act, 42

U.S.C. § 7409, the Adminis trator promulgated the national ambi e n t

air quali ty stand ards (-NMQS-) fo r cer t a i n c ri teria pollu t a nts,

inclu ding p a r t i cu late ma t ter ( " 1'MI0·) , CO and n i t r og en diox ide

(-NO,·) , cod i fi ed a t 40 C.F. R . §§ 50.7 , 50.8 and 50.11.

2 . Pursuant to Sect i on 107(d) o f ea e Act, 42 U.S.C . §

7407 (d ) , t he Administrator also p romulgated l i s t s of a t t a i nme n t

status designations f or e ach air quali ty cont rol region

3. The Faci l i t y ~s located in Hawai i County, which at all

CAA Adminis t ~a~ive Coaplaint
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t ime s r e l e v a n t t o this complai n t has been de s i g na t e d a s

attainmen t /unclass i f iable for t he NMQS for PM10 , c o a nd NO.. 40

C . F . R. § 81 .312 .

Preven tio n of Signi fic ant De ter i o r a t i on

4 . Sec t i o n 110 of the Act, 42 U.S .C . § 7410, requi re s e a ch

state t o a d op t and submit to EPA a p l a n which p rov ides for the

impleme ntation, ma i n t e n a n c e , a nd e n f o r c ement o f p r i mary and

s e condar y NAAQS in t he s tat e. Upo n approval by EPA , the plan

bec ome s part of t he stat e i mplemen t a t ion plan ("S IP") .

5 . The Hawai i Dep a r t me n t o f Heal th ("DOH" ) ha s p rimary

jurisdict i o n for crafting , i mpl e men t i ng , a nd enforc ing CAA

program r equirements , inc l uding SI P r equirements, in Hawaii

County .

6 . Sec tion 110(a) (2) (C) of t he Act, 42 U.S.C . §

74 10 (a ) (2) (C), r equires that eac h "a p p li c a b l e implemen tation

p lan" include a PSD pe nni t p rogram as provid ed in Part C of Tit le

I of t he Act, 42 U. S .C. §§ 74 7 0 - 74 91. Part C, in pa r t , requires

t h e issuance o f pe r mits p rior t o t he c on st ruction or operation

o f a new maj or s ource.

7 . On Jun e 19 , 1 9 7 8 , pur suant to Sections 160 t hrough 1 6 9

o f the Act , 42 U.S.C . §§ 7470 -74 79, EPA promulgate d PSD

CAA Administrat ive Compl a int
I n Re ~amakua En ergy Partners, L.P.
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r egulations a t 40 C. F. R . § 52. 21. 4 3 Fed. Reg . 26. 402 .

8 . The p r o v i e i ons of 40 C. P. R. §§ 52. 21 1b l t hrough Iw)

were i n co rporated by r efe rence a nd made part o f t he a ppl i cable

-implementat i o n plan- f or t he St ate o f Hawai i at 4 0 C . F . R. §

52 . 6 3 2 . 43 Fed. Reg . 26 41 0 (J une 19. 1978 ), a s a mended at 4 5

Fed. Reg . 527411 (Aug . 7, 1 98 0 ) , 68 Fed. Reg. 11316, 1 13 2 2 (Mar.

10, :200 3), 6 8 Fed. Reg. 7 4483 , 7 4 4 8 8 (De c . 24 , 20 03 ) .

9 . The PSD r eg ul a t ions de fine a "major stationa ry sourc e "

to i nc l ude , wi t h some e x c e p t i o n , any sta tionary source which

emi ts or has t he potential to emi t ( - PTE-) 2 50 tons per ye ar

(- t py- ) o f any ai r pollutant subject t o regulat i o n under t he

Ac t . '; 0 C. F. R. § 5 2 . 21 Ib } OJ ( i l .

10. Under the PSO program. NO. l evel s are u s ed a s a

surroga t e f o r N01 l eve l s . See , e. g . , 4 0 C.F .R . § 52 . 21(bJ( 2 3} (il

( identifying NO. and not NOl as a po l lutan': for PSO purposes).

11 . An owner or operator mus t obta i n a PSD permit for al l

pol l u t a n t s e mitted ~n "signi f i cant " a mounts b efore eommen c i ng

const ruc t ion o f a ne w maj or sta t ionary sOurce . 40 C.F. R.

§§ 5 2 . 21 ( j ) a nd Lrl .

12. For pol lutant s emi t ted i n s i gni f icant a moun t s , the P50

permitting p rocess r equi re s, among othe r things, the applicatio n

CAA Administrative ~1.'nt
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of best avai lable control t e chno l o g y to control emissions, 4 0

C.F .R. § 52.21(j ); air qua lity mod e l i ng by t he s ource, 40 C. F . R .

52 .2 1 (1 ) ; and a detailed impact analys is rega r d i ng both the

NAAQS a n d a l lowable i ncreme n t s , 4 0 C . F . R. 52. 21 (k ) .

13 . EPA orig i na lly delegated the author ity to implement

a nd enf o r c e the fede ral PSD p rogram and i t s impl eme n t i ng

regulations to DOH On October 1 3 , 1 983, and a mended the

delegat i o n on De cembe r 1 2, 1 988. Under t he delegat ion, DOH has

t he p r imar y respons ibility of issuing f edera l l y enforceab le PSD

pe rm i t s pursuan t to 40 C.F. R. § 52 .2 1 .

14 . Failu r e t o comply with the PSD r e gulat ions o r a n y

condition in a perm i t i ssue d p u rsuant to s u c h r eg u lat i o n s .

i nc lud ing a n y PSD p ermit issued by a delegated ag ency such as

DOH, s ubj e c t s the source to e n f o r cement under Section 113 o f t he

Ac t. 4 0 C. F.R . § 52. 2] .

New Source Performance Standards

15. Pursu ant t o Section III of t he Act, 42 U . S . C . § 74 1 1 ,

the Administrator promulgated t he NSP S Gene r a l Pr ov i s i o ns , 40

C,f , R , POIrt GO subpart A, on De c e mbe r 23, 1 :> 71 , 36 Fed . Reg .

2 4 877 , as amended, and the NSPS S tandards of Perform a nce for

Stat ionar y Ga s Turbine s, 4 0 C.F.R . Part 60 Subpa r t GG. on

CAA Admin istra tiv~ Complaint
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