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contractors and subcontractors, which delays or prevents performance of any obligation
under this Settlement Agreement despite Respondent’s best efforts to fulfill the
obligation. Force majeure does not include financial inability to complete the Work or
increased cost of performance.

46. If any event occurs or has occurred that may delay the performance of any
obligation under this Settlement Agreement, whether or not caused by a force majeure
event, Respondent shall notify U.S. EPA orally within 72 hours of when Respondent first
knew that the event might cause a delay. Within 7 calendar days thereafter, Respondent
shall provide the following to U.S. EPA in writing: 1) an explanation and description of
the reasons for the delay; 2) the anticipated duration of the delay; 3) all actions taken or
to be taken to prevent or minimize the delay; 4) a schedule for implementation of any
measures (0 be taken to prevent or mitigate the delay or the effect of the delay; )
Respondent’s rationale for attributing such delay to a force majeure event if it intends to
assert such a claim; and 6) a statement as to whether, in the opinion of Respondent, such
event may cause or contribute to an endangerment to public health, welfare or the
environment. Failure to comply with the above requirements shall be grounds for
U.S. EPA to deny Respondent an extension of time for performance. Respondent shall
have the burden of demonstrating by a preponderance of the evidence that the event is a
force majeure, that the delay is warranted under the circumstances, and that best efforts
were exercised to avoid and mitigate the effects of the delay.

47. If U.S. EPA agrees that the delay or anticipated delay is attributable to a force
majeure event, the time for performance of the obligations under this Settlement
Agreement that are affected by the force majeure event will be extended by U.S. EPA for
such time as is necessary to complete those obligations. An extension of the time for
performance of the obligations affected by the force majeure event shall not, of itself,
extend the time for performance of any other obligation. If U.S. EPA does not agree that
the delay or anticipated delay has been or will be caused by a force majeure event, U.S.
EPA will notify Respondent in writing of its decision. If U.S. EPA agrees that the delay
is attributable to a force majeure event, U.S. EPA will notify Respondent in writing of the
length of the extension, if any, for performance of the obligations affected by the force
majeure event.

XVIII. STIPULATED PENALTIES

48. Respondent shall be liable to U.S. EPA for stipulated penalties in the amounts
set forth in Paragraphs 49 and 50 for failure to comply with the requirements of this
Settlement Agreement specified below, unless excused under Section XVII (Force
Majeure) or as otherwise approved by U.S. EPA. “Compliance” by Respondent shall
include completion of the activities under this Settlement Agreement or any work plan or
other plan approved under this Settlement Agreement identified below in accordance
with all applicable requirements of this Settlement Agreement within the specified time
schedules established by and approved under this Settlement Agreement.



49, Stipulated Penalty Amounts - Work.

a. The following stipulated penalties shall accrue per violation per day for
any noncompliance identified in Paragraph 49(b):

Penalty Per Violation Per Day Period of Noncompliance
$500 I'st through 14th day
$1000 15th through 30th day
$2,500 31st day and beyond

b. Compliance Milestones

1.

Respondent shall submit each of the plans required by this
Settlement Agreement, including the Removal Work Plan
in accordance with the schedules established in this
Settlement Agreement.

Respondent shall complete each of the tasks required by the
plans, including the Removal Work Plan in accordance
with the schedules established in the plans, including the
Removal Work Plan.

Respondent shall implement the Work as prescribed in this
Settlement Agreement, and the plans, including the
Removal Work Plan.

Respondent shall pay Future Response Costs as provided in
this Settlement Agreement.

50. Stipulated Penalty Amounts - Reports. The following stipulated penalties

shall accrue per violation per day for failure to submit timely or adequate reports pursuant
to Paragraphs 21, 22,37, and 73 :

Penalty Per Violation Per Day Period of Noncompliance
$500 I'st through 14th day
$1000 15th through 30th day
$2,500 31st day and beyond

S1. All penalties shall begin to accrue on the day after the complete performance
is due or the day a violation occurs, and shall continue to accrue through the final day of
the correction of the noncompliance or completion of the activity. However, stipulated
penalties shall not accrue: 1) with respect to a deficient submission under Section VIII
(Work to be Performed), during the period, if any, beginning on the 31st day after U.S.
EPA’s receipt of such submission until the date that U.S. EPA notifies Respondents of
any deficiency; and 2) with respect to a decision by the Director of the Superfund
Division, Region 5, under Paragraph 43 of Section XVI (Dispute Resolution), during the
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period, if any, beginning on the 21st day after U.S. EPA submits its written statement of
position until the date that the Director of the Superfund Division issues a final decision
regarding such dispute. Nothing herein shall prevent the simultaneous accrual of separate
penalties for separate violations of this Settlement Agreement. U.S. EPA shall consider
Respondent’s good faith and best efforts in seeking to meet the terms and conditions of
this Settlement Agreement and associated Work Plans and schedules.

52. Following U.S. EPA’s determination that Respondent has failed to comply
with a requirement of this Settlement Agreement, U.S. EPA may give Respondent written
notification of the failure and describe the noncompliance. U.S. EPA may send
Respondent a written demand for payment of the penalties. However, penalties shall
accrue as provided in the preceding Paragraph regardless of whether U.S. EPA has
notified Respondent of a violation.

53. All penalties accruing under this Section shall be due and payable to U.S.
EPA within 30 days of Respondent’s receipt from U.S. EPA of a demand for payment of
the penalties, unless Respondent invokes the dispute resolution procedures under Section
XVI (Dispute Resolution). All payments to U.S. EPA under this Section shall be paid by
certified or cashier’s check(s) made payable to “U.S. EPA Hazardous Substances
Superfund,” shall be mailed to U.S. Environmental Protection Agency, Fines and
Penalties, Cincinnati Finance Center, PO Box 979077, St. Louis, MO 63197-9000, shall
indicate that the payment is for stipulated penalties, and shall reference the U.S. EPA
Site/Spill ID Number BSKF, the U.S. EPA Docket Number, and the name and address of
the party making payment. Copies of check(s) paid pursuant to this Section, and any
accompanying transmittal letter(s), shall be sent to U.S. EPA as provided in Paragraph
39(h).

54. The payment of penalties shall not alter in any way Respondent’s obligation
to complete performance of the Work required under this Settlement Agreement.

55. Penalties shall continue to accrue during any dispute resolution period, but
need not be paid until 20 days after the dispute is resolved by agreement or by receipt of
U.S. EPA’s decision.

56. If Respondent fails to pay stipulated penalties when due, U.S. EPA may
institute proceedings to collect the penalties, as well as Interest. Respondent shall pay
Interest on the unpaid balance, which shall begin to accrue on the date of demand made
pursuant to Paragraph 52. Nothing in this Settlement Agreement shall be construed as
prohibiting, altering, or in any way limiting the ability of U.S. EPA to seek any other
remedies or sanctions available by virtue of Respondent’s violation of this Settlement
Agreement or of the statutes and regulations upon which it is based, including, but not
limited to, penalties pursuant to Sections 106(b) and 122(/) of CERCLA, 42 U.S.C. §§
9606(b) and 9622(/), and punitive damages pursuant to Section 107(c)(3) of CERCLA,
42 U.S.C. § 9607(c)(3). Provided, however, that U.S. EPA shall not seek civil penalties
pursuant to Section 106(b) or 122(/) of CERCLA or punitive damages pursuant to
Section 107(c)(3) of CERCLA for any violation for which a stipulated penalty is
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provided herein, except in the case of a willful violation of this Settlement Agreement.
Should Respondent violate this Settlement Agreement or any portion hereof, U.S. EPA
may carry out the required actions unilaterally, pursuant to Section 104 of CERCLA, 42
U.S.C. §9604, and/or may seek judicial enforcement of this Settlement Agreement
pursuant to Section 106 of CERCLA, 42 U.S.C. §9606. Notwithstanding any other
provision of this Section, U.S. EPA may, in its unreviewable discretion, waive in writing
any portion of stipulated penalties or interest that have accrued pursuant to this
Settlement Agreement.

XIX. COVENANT NOT TO SUE BY U.S. EPA

57. In consideration of the actions that will be performed and the payments that
will be made by Respondent under the terms of this Settlement Agreement, and except as
otherwise specifically provided in this Settlement Agreement, U.S. EPA covenants not to
sue or to take administrative action against Respondent pursuant to Sections 106 and
107(a) of CERCLA, 42 U.S.C. §§ 9606 and 9607(a), for the Work and Future Response
Costs. This covenant not to sue shall take effect upon the Effective Date and is
conditioned upon the complete and satisfactory performance by Respondent of all
obligations under this Settlement Agreement, including, but not limited to, payment of
Future Response Costs pursuant to Section XV. This covenant not to sue extends only to
Respondent and does not extend to any other person.

XX. RESERVATIONS OF RIGHTS BY U.S. EPA

58. Except as specifically provided in this Settlement Agreement, nothing herein
shall limit the power and authority of U.S. EPA or the United States to take, direct, or
order all actions necessary to protect public health, welfare, or the environment or to
prevent, abate, or minimize an actual or threatened release of hazardous substances,
pollutants or contaminants, or hazardous or solid waste on, at, or from the Site. Further,
nothing herein shall prevent U.S. EPA from seeking legal or equitable relief to enforce
the terms of this Settlement Agreement. U.S. EPA also reserves the right to take any
other legal or cquitable action as it deems appropriate and necessary, or to require the
Respondent in the future to perform additional activities pursuant to CERCLA or any
other applicable law.

59. The covenant not to sue set forth in Section XIX (Covenant Not To Sue By
U.S. EPA) above does not pertain to any matters other than those expressly identified
therein. U.S. EPA reserves, and this Settlement Agreement is without prejudice to, all
rights against Respondent with respect to all other matters, including, but not limited to:

a. claims based on a failure by Respondent to meet a requirement of this
Settlement Agreement;

b. liability for costs not included within the definition of Future Response
Costs;
c. liability for performance of response action other than the Work;
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d. criminal liability;

e. liability for damages for injury to, destruction of, or loss of natural
resources, and for the costs of any natural resource damage assessments;

f. liability arising from the past, present, or future disposal, release or
threat of release of Waste Materials outside of the Site; and

g. liability for costs incurred or to be incurred by the Agency for Toxic
Substances and Disease Registry related to the Site.

XXI. COVENANT NOT TO SUE BY RESPONDENT

60. Except as specifically provided in this Settlement Agreement, Respondent
covenants not to sue and agrees not to assert any claims or causes of action against the
United States, or its contractors or employees, with respect to the Work, Future Response
Costs, or this Settlement Agreement, including, but not limited to:

a. any direct or indirect claim for reimbursement from the Hazardous
Substance Superfund established by 26 U.S.C. § 9507, based on Sections 106(b)(2), 107,
111, 112, 0or 113 of CERCLA, 42 U.S.C. §§ 9606(b)(2), 9607, 9611, 9612, or 9613, or
any other provision of law;

b. any claim arising out of response actions at or in connection with the
Site, including any claim under the United States Constitution, the Michigan
Constitution, the Tucker Act, 28 U.S.C. § 1491, the Equal Access to Justice Act, 28
U.S.C. § 2412, as amended, or at common law; or

c. any claim against the U.S. EPA pursuant to CERCLA, 42 U.S.C. §§
9601, et seq., relating to the Work or Future Response Costs.

Except for the claims described in Paragraph 60.c., Respondent specifically reserves any
and all claims that it may have under CERCLA, 42 U.S.C. §§ 9601, et seq., against the
United States to recover response costs in connection with the Work or Future Response
Costs and/or to recover natural resources damages at the Site.

61. These covenants not to sue shall not apply in the event the United States
brings a cause of action or issues an order pursuant to the reservations set forth in
Paragraphs 59(b), (c), and (e) - (g), but only to the extent that Respondent’s claims arise
from the same response action, response costs, or damages that the United States is
seeking pursuant to the applicable reservation. Further, nothing in this Settlement
Agreement shall prevent Respondent from secking legal or equitable relief to enforce the
terms of this Settlement Agreement.
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62. Nothing in this Agreement shall be deemed to constitute approval or
preauthorization of a claim within the meaning of Section 111 of CERCLA, 42 U.S.C. §
9611, or 40 C.F.R. § 300.700(d).

XXII. OTHER CLAIMS

63. By issuance of this Settlement Agreement, the United States and U.S. EPA
assume no liability for injuries or damages to persons or property resulting from any acts
or omissions of Respondent. The United States or U.S. EPA shall not be deemed a party
to any contract entered into by Respondent or its directors, officers, employees, agents,
successors, representatives, assigns, contractors, or consultants in carrying out actions
pursuant to this Settlement Agreement.

64. Except as expressly provided in Section XIX (Covenant Not to Sue by U.S.
EPA), nothing in this Settlement Agreement constitutes a satisfaction of or release from
any claim or cause of action against Respondent or any person not a party to this
Settlement Agreement, for any liability such person may have under CERCLA, other
statutes, or common law, including but not limited to any claims of the United States for
costs, damages and interest under Sections 106 and 107 of CERCLA, 42 U.S.C. §§ 9606
and 9607.

65. No action or decision by U.S. EPA pursuant to this Settlement Agreement
shall give rise to any right to judicial review, except as set forth in Section 113(h) of

CERCLA, 42 U.S.C. § 9613(h).

XXII. CONTRIBUTION

66. a. The Parties agree that this Settlement Agreement constitutes an
administrative settlement for purposes of Section 113(f)(2) of CERCLA, 42 U.S.C. §
9613(f)(2), and that Respondent is entitled, as of the Effective Date, to protection from
contribution actions or claims as provided by Sections 113(f)(2) and 122(h)(4) of
CERCLA, 42 US.C. §§ 9613(f)(2) and 9622(h)(4), for “matters addressed” in this
Settlement Agreement. The “matters addressed” in this Settlement Agreement are the
Work and Future Response Costs,

b. The Parties agree that this Settlement Agreement constitutes an administrative
settlement for purposes of Section 113(f)(3)(B) of CERCLA, 42. U.S.C. § 9613(H(3)(B),
pursuant to which the Respondent has, as of the Effective Date, resolved its liability to
the United States for the Work and Future Response Costs.

c. Nothing in this Settlement Agreement precludes the United States or
Respondent from asserting any claims, causes of action, or demands for indemnification,
contribution, or cost recovery against any persons not Parties to this Settlement
Agreement. Nothing herein diminishes the right of the United States, pursuant to Section
113(f)(2)and (3), 42 U.S.C. § 9613()(2) and (3), to pursue any such persons to obtain
additional response costs or response action, and to enter into settlements that give rise to
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contribution protection pursuant to Section 113(f)(2) of CERCLA, 42 U.S.C. §
9613(H)(2).

XXIV. INDEMNIFICATION

67. Respondent shall indemnify, save and hold harmless the United States, its
officials, agents, contractors, subcontractors, employees and representatives from any and
all claims or causes of action arising from, or on account of, negligent or other wrongful
acts or omissions of Respondent, its officers, directors, employees, agents, contractors, or
subcontractors, in carrying out actions pursuant to this Settlement Agreement. In
addition, Respondent agrees to pay the United States all costs incurred by the United
States, including but not limited to attorneys fees and other expenses of litigation and
settlement, arising from or on account of claims made against the United States based on
negligent or other wrongful acts or omissions of Respondent, its officers, directors,
employees, agents, contractors, subcontractors and any persons acting on its behalf or
under its control, in carrying out activities pursuant to this Settlement Agreement. The
United States shall not be held out as a party to any contract entered into by or on behalf
of Respondent in carrying out activities pursuant to this Settlement Agreement. Neither
Respondent nor any such contractor shall be considered an agent of the United States.
The Federal Tort Claims Act (28 U.S.C. §§ 2671, 2680) provides coverage for injury or
loss of property, or injury or death caused by the negligent or wrongful act or omission of
an employee of U.S. EPA while acting within the scope of his or her employment, under
circumstances where U.S. EPA, if a private person, would be liable to the claimant in
accordance with the law of the place where the act or omission occurred.

68. The United States shall give Respondent notice of any claim for which the
United States plans to seek indemnification pursuant to this Section and shall consult
with Respondent prior to settling such claim.

69. Respondent waives all claims against the United States for damages or
reimbursement or for set-off of any payments made or to be made to the United States,
arising from or on account of any contract, agreement, or arrangement between any one
or more of Respondent and any person for performance of Work on or relating to the
Site, including, but not limited to, claims on account of construction delays. In addition,
Respondent shall indemnify and hold harmless the United States with respect to any and
all claims for damages or reimbursement arising from or on account of any contract,
agreement, or arrangement between any one or more of Respondent and any person for
performance of Work on or relating to the Site, including, but not limited to, claims on
account of construction delays.

XXV. MODIFICATIONS

70. The OSC may make modifications to any plan or schedule in writing or by
oral direction. To the extent practicable, and only to the extent consistent with the NCP,
EPA shall first provide Respondent one request for modification and an opportunity to
submit the requested modification(s) within 5 calendar days before EPA modifies such
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plan or schedule. Any oral modification will be memorialized in writing by U.S. EPA

promptly, but shall have as its effective date the date of the OSC’s oral direction. Any

other requirements of this Settlement Agreement may be modified in writing by mutual
agreement of the parties.

71. If Respondent seeks permission to deviate from any approved work plan or
schedule, Respondent’s Project Coordinator shall submit a written request to U.S. EPA
for approval outlining the proposed modification and its basis. Respondent may not
proceed with the requested deviation until receiving oral or written approval from the
OSC pursuant to Paragraph 70.

72. No informal advice, guidance, suggestion, or comment by the OSC or other
U.S. EPA representatives regarding reports, plans, specifications, schedules, or any other
writing submitted by Respondent shall relieve Respondent of its obligation to obtain any
formal approval required by this Settlement Agreement, or to comply with all
requirements of this Settlement Agreement, unless it is formally modified.

XXVI. NOTICE OF COMPLETION OF WORK

73. When U.S. EPA determines, after U.S. EPA’s review of the Final Report, that
all Work has been fully performed in accordance with this Settlement Agreement, with
the exception of any continuing obligations required by this Settlement Agreement,
including, e.g., post-removal site controls, payment of Future Response Costs, and record
retention, U.S. EPA will provide written notice of completion to Respondent, at which
time this Settlement Agreement shall be deemed satisfied. Such notice shall not be
unreasonably withheld. If U.S. EPA determines that any such Work has not been
completed in accordance with this Settlement Agreement, U.S. EPA will notify
Respondent, provide a list of the deficiencies, and require that Respondent modify the
Removal Work Plan if appropriate in order to correct such deficiencies. Respondent shall
implement the modified and approved Removal Work Plan and shall submit a modified
Final Report in accordance with the U.S. EPA notice. Failure by Respondent to
implement the approved modified Removal Work Plan shall be a violation of this
Settlement Agreement,

XXVII. FINANCIAL ASSURANCE

74. Within 30 days of the Effective Date, Respondent shall establish and
maintain financial security in the amount of $3,000,000 in one or more of the following
forms:

a. A surety bond guaranteeing performance of the Work;

b. One or more irrevocable letters of credit equaling the total estimated
cost of the Work;

¢. A trust fund;



45

d. A guarantee to perform the Work by one or more parent corporations
or subsidiaries, or by one or more unrelated corporations that have a substantial business
relationship with at least one of Respondents; or

e. A demonstration that Respondent satisfies the requirements of 40
C.F.R. Part 264.143(f). For these purposes, references in 40 C.F.R. § 264.143(f) to the
“sum of current closure and post-closure costs estimates and the current plugging and
abandonment costs estimates” shall mean the amount of financial security specified
above. If Respondent seeks to provide a demonstration under 40 C.F.R. § 264.143(f) and
has provided a similar demonstration at other RCRA or CERCLA sites, the amount for
which it is providing financial assurance at those other sites should generally be added to
the estimated costs of the Work for this Paragraph.

75. If Respondent seeks to demonstrate the ability to complete the Work through
a guarantee by a third party pursuant to Paragraph 74(d) of this Section, Respondent shall
demonstrate that the guarantor satisfies the requirements of 40 C.F.R. Part 264.143(f). If
Respondent seeks to demonstrate its ability to complete the Work by means of the
financial test or the corporate guarantee pursuant to Paragraph 74(d) or (e) of this
Section, Respondent shall resubmit sworn statements conveying the information required
by 40 C.F.R. Part 264.143(f) annually, on the anniversary of the Effective Date. In the
event that U.S. EPA determines at any time that the financial assurances provided
pursuant to this Section are inadequate, Respondents shall, within 30 days of receipt of
notice of U.S. EPA’s determination, obtain and present to U.S. EPA for approval one of
the other forms of financial assurance listed in Paragraph 74 of this Section.
Respondent’s inability to demonstrate financial ability to complete the Work shall not
excuse performance of any activities required under this Settlement Agreement.

76. If, after the Effective Date, Respondent can show that the estimated cost to
complete the remaining Work has diminished below the amount set forth in Paragraph 74
of this Section, Respondent may, on any anniversary date of the Effective Date, or at any
other time agreed to by the Parties, reduce the amount of the financial security provided
under this Section to the estimated cost of the remaining Work to be performed.
Respondent shall submit a proposal for such reduction to U.S. EPA, in accordance with
the requirements of this Section, and may reduce the amount of the security upon
approval by U.S. EPA. In the event of a dispute, Respondent may reduce the amount of
the security in accordance with the written decision resolving the dispute.

77. Respondent may change the form of financial assurance provided under this
Section at any time, upon notice to and approval by U.S. EPA, provided that the new
form of assurance meets the requirements of this Section. In the event of a dispute,
Respondent may change the form of the financial assurance only in accordance with the
written decision resolving the dispute.



46

XXVII. INSURANCE

78. At least 7 days prior to commencing any on-Site work under this Settlement
Agreement, Respondent shall secure, and shall maintain for the duration of this
Settlement Agreement, comprehensive general liability insurance and automobile
insurance with limits of one-million dollars ($1,000,000), combined single limit. Within
the same time period, Respondent shall provide U.S. EPA with certificates of such
insurance. In addition, for the duration of the Settlement Agreement, Respondent shall
satisfy, or shall ensure that its contractors or subcontractors satisfy, all applicable laws
and regulations regarding the provision of worker’s compensation insurance for all
persons performing the Work on behalf of Respondent in furtherance of this Settlement
Agreement. If Respondent demonstrates by evidence satisfactory to U.S. EPA that any
contractor or subcontractor maintains insurance equivalent to that described above, or
insurance covering some or all of the same risks but in an equal or lesser amount, then
Respondent need provide only that portion of the insurance described above which is not
maintained by such contractor or subcontractor.

XXIX. SEVERABILITY/INTEGRATION/ATTACHMENTS

79. If a court issues an order that invalidates any provision of this Settlement
Agreement or finds that Respondent has sufficient cause not to comply with one or more
provisions of this Settlement Agreement, Respondent shall remain bound to comply with
all provisions of this Settlement Agreement not invalidated or determined to be subject to
a sufficient cause defense by the court’s order.

80. This Settlement Agreement and its attachments constitute the final, complete
and exclusive agreement and understanding among the Parties with respect to the
settlement embodied in this Settlement Agreement. The parties acknowledge that there
are no representations, agreements or understandings relating to the settlement other than
those expressly contained in this Settlement Agreement. The following attachments are
incorporated into this Settlement Agreement:

Attachment A - Site Map
Attachment B - Site Areas Map

Attachment C — Action Memorandum
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XXX. EFFECTIVE DATE

81. This Settlement Agreement shall be effective upon receipt by Respondent of a
copy of this Settlement Agreement signed by the Regional Administrator, U.S. EPA

Region 5.

The undersigned representative of Respondent certifies he/she is fully authorized to enter
into the terms and conditions of this Settlement Agreement and to bind the Respondent to
this document.

Agreed this 11th day of July, 2008.

For Respondent: The Dow Chemical Company

ALy

Greg G7Cochran
Direqfdr, Michigan Dioxin Initiative
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IN THE MATTER OF:

The Dow Chemical Company
Midland, Michigan, 48667

It is so ORDERER and Agreed this /S day of ¢ (gzég , 2008.

B

y: : A

- Ry .Karl, D rector!
J € Superfund Division
United States Environmental Protection Agency
Region 5
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ATTACHMENT A

Site Map
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ATTACHMENT B

Site Areas Map
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ATTACHMENT C

Action Memorandum



