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We write on behalf of the Lac du Flambeau Band of Lake Superior Chippewa
Indians. In October, 2005, the Tribe applied for treatment as a state (“TAS”) under the
Clean Water Act (“CWA”). The Wisconsin Department of Natural Resources (“DNR”)
submitted its own comments to EPA, and transmitted numerous comments it received
from members of the public, regarding the Tribe’s application. This letter, with the

attached Appendix I, responds to the DNR and public comments.

As we discuss in more detail below 1) most of the comments are not relevant to the
issue of tribal authority, 2) many of the comments misperceive the scope of the Tribe’s
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application, and 3) the remaining two comments seek to render TAS generally
unavailable under the CWA, in a manner that is fundamentally inconsistent with
controlling law and longstanding EPA practice.

I. The largest group of comments has no relevance to the issue before EPA.

As EPA’s regulations provide, “[cJomments [on TAS applications] shall be limited
to the Tribe’s assertion of authority.” 40 C.F.R. § 131.8(c)(3). The largest number of
comments submitted to EPA on the Tribe’s TAS application are simply not relevant to
this issue. Comments of this kind include (among other things) expressions that (in the
commenter’s view) it is unfair for Tribes to have jurisdiction over non-Indians, that non-
Indians should have voting rights in the Tribe, that property values will decrease if TAS 1is
granted, and that DNR (not the Tribe) should regulate on the Reservation.

EPA has no authority to ignore section 518(e) of the CWA in response to
individuals who wish that provision had not been enacted (or that it not be applied to
affect them). Instead, as EPA emphasized in the preamble to the regulations, issues of
this kind “must be properly dealt with in the Courts or in Congress,” and not by EPA. 56
Fed. Reg. 64,876, 64,885 (Dec. 12, 1991). At the same time, we recognize EPA’s
obligation to review and address all comments. For this reason, we have categorized and
responded to these comments (as well as other comments not addressed in the text of this
letter) in Appendix I, submitted along with this letter.’

II. The Tribe is seeking nothing more than what is authorized under the CWA.

The common premise of the second largest category of comments is that the Tribe
is seeking to use the TAS process to address things outside the framework of the CWA,
like shoreline development, regulation of motor boats, and non-point source activities
such as cranberry operations. This reflects a basic misunderstanding of the scope of the
Tribe’s application. On behalf of the Tribe, we wish to again assure EPA and the public
that in applying for TAS, the Tribe is seeking authorization only to develop water quality
standards for point source discharges (as point source is defined by EPA) and to regulate
wetland fills, both in a manner consistent with the CWA.*

" The Tribe’s October, 2005 submission included Attachments A through AT. Additional
attachments, submitted with this letter are labeled Attachment AU through Attachment BA.

2 DNR recognizes it has no authority regarding these two matters on the Reservation.
DNR Comments at 2 (State has “no authority” regarding ““point source discharges” and “wetland
fills” on the Reservation). Moreover, as DNR itself explains, its overall objection to the TAS
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We recognize that concerns about the scope of the Tribe’s application were, to
some degree, raised in response to the Tribe’s inclusion in the TAS application of two
versions of water quality standards — a 1999 version that applies to Tribal members, and a
newer draft version that has never been implemented. TAS application, Attachment N.8.

Neither version was intended to reflect any kind of determination regarding tribal water
quality standards as to non-Indians, since no such standards could become final, much
less be implemented, without broad public input and EPA approval. 40 C.F.R. pt. 25.
The former version was included in the Tribe’s TAS submission, along with several other
Tribal ordinances on various topics, only to demonstrate the Tribe’s experience in
administering and managing programs. It was not intended as an expression of how the
Tribe would proceed now in regulating Indian or non-Indian activities affecting
Reservation waters if TAS status is granted.

The Tribe now recognizes that the versions of water quality standards that were
submitted with the Tribe’s TAS application have been the cause of some concern. As
various commenters have correctly pointed out, certain provisions, particularly in the
1999 version, may address matters outside the scope of the CWA. While the Tribe
certainly has authority to impose such requirements on its own members, that is different
from seeking TAS under the CWA.

Whatever the source of the initial confusion, the Tribe believes it should be
resolved. To clarify, the Tribe seeks TAS for purposes of sections 303 and 401 of the
CWA. The Tribe’s TAS application is not intended and should not be construed as
seeking 1) to impose a different definition from EPA’s definition on what constitutes a
point source discharge, on cranberry growers or anyone else, 2) to impose any kind of
general zoning restrictions or pier regulations on fee lands along the shoreline, 3) to ban
motorboats from the Reservation, or 4) to take other action that is not within the authority
conferred under the CWA. To the extent that anything in the Tribe’s application may be
viewed as potentially suggesting any other position, this letter stands as a clarification of
the Tribe’s application in this regard.

application is “primarily aimed at the water quality standards authority sought by the Tribe
beyond these two narrow areas [that is, point source discharges and wetland fills].” /d. In other
words, the basis of DNR’s objection here is a fundamental misperception regarding the scope of
the Tribe’s application. The clarification contained here removes the key cornerstone of the
DNR’s objection.
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Finally, we emphasize that this issue demonstrates that the EPA’s TAS comment
process works. The Tribe’s submission was evaluated by various commenters, who
raised the issue of the scope of the Tribe’s application. The Tribe has taken the
comments seriously, and recognizes and agrees that TAS must conform to the terms of
the CWA. Likewise, the Tribe is committed, if TAS is granted, to affording a full and
fair process for public input on proposed water quality standards. The Tribe will consider
all the comments received in the TAS process prior to proposing water quality standards.
The Tribe will reach out to the public and give due consideration to all comments
regarding proposed water quality standards before seeking EPA approval. The Tribe
feels strongly that public input, properly directed, is an important element in the overall
process.

III. The Tribe has demonstrated its authority over Reservation water resources.

The third and smallest category of comments involves legal arguments concerning
the Tribe’s authority over water resources. Only two sets of comments substantially
address that issue, those submitted by the DNR (“DNR Comments”), and by lawyers for a
group of cranberry growers, non-Indian fee landowners and others (“Kent Comments”).3
In the main, these comments rehash arguments that were rejected by the decision of the
7" Circuit in the Mole Lake case,” and plead EPA to abandon its well-established
standards, as articulated in its regulations and uniformly upheld by the federal courts, for
determining whether a tribe should be granted TAS status.

A. The equal footing doctrine does not undermine EPA’s authority to
grant TAS.

Both the DNR Comments and the Kent Comments rely on the equal footing
doctrine in their arguments against granting the Tribe TAS status. DNR Comments at 4-
7; Kent Comments at 29-36. Both argue that the ownership of waters by the State arising
from the equal footing doctrine defeats any Lac du Flambeau claim to TAS. This
argument has been expressly repudiated by the 7" Circuit in the Mole Lake case.

* The DNR Comments are contained in a letter from Scott Hassett, Secretary of the
Wisconsin DNR to Jo Lynn Traub, EPA Region 5 (Feb. 21, 2006). The Kent Comments are
contained in a document entitled “Comments in Opposition to the Lac du Flambeau Application
for Treatment as a State Status by Lac du Flambeau Area Lake Property Owners, et al.”
(Prepared by attorneys Paul G. Kent and Ron Kuehn, Feb. 10, 20006).

* Wisconsin v. EPA, 266 F.3d 741 (7" Cir. 2001).
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Mole Lake was a challenge to the EPA’s granting of TAS to another Chippewa
Tribe in Wisconsin. The State, in virtually the identical manner it does here, argued in
Mole Lake that since it gained ownership of the lands underlying reservation waters upon
statehood, the Tribe could not establish the authority to gain TAS approval. Relying
heavily on Wisconsin v. Baker, 698 F.2d 1323 (7" Cir. 1983), the State contended that its
title to lakebeds and riverbeds was inconsistent with Tribal authority over those waters
under the CWA. The 7" Circuit squarely rejected the State’s equal footing doctrine
argument, including its reliance on Baker.

The Mole Lake Court found that Baker was not on point on three primary grounds.
First, Baker did not involve the CWA, or any other statute “under which Congress
specified that tribes would be entitled to be treated as states . .. .” Id. at 746. Second,
Baker did not implicate the Montana test, as no argument was made in that case regarding
the impact of non-Indian activities on the political integrity, economic security or health
and welfare of the Tribe. Id at 747. Third, Baker did not involve water quality standards,
an area as to which the “ultimate authority” to set standards is federal, not state. /d. In
summing up its view of the equal footing doctrine and Baker, the 7" Circuit stated:

Baker therefore has little or no application to the case before
us. We find pertinent instead a number of legal principles all
of which support the EPA’s determination that a state’s title to
a lake bed does not in itself exempt the waters from all
outside regulation. First, “the power of Congress to regulate
commerce among the states involves the control of the
navigable waters of the Unites States.” Coyle v. Smith, 221
U.S. 559, 573, 31 S.Ct. 688, 55 L.Ed. 853 (1911). This power
has not been eroded in any way by the Equal Footing Doctrine
cases, which “involved only the shores of and lands beneath
navigable waters. [The doctrine] cannot be accepted as
limiting the broad powers of the United States to regulate
navigable waters under the Commerce Clause.” Arizona v.
California, 373 U.S. 546, 597-98, 83 S.Ct. 1468, 10 L.Ed.2d
542 (1963).

Id. (emphasis added).

While Mole Lake is controlling on this point, it is also significant that the
Executive Branch is on record in the Supreme Court supporting the Mole Lake court’s
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analysis. As set forth in the “Brief for the Federal Respondents in Opposition” in the
Mole Lake case, filed in May, 2002, the government’s position is that:

The court of appeals correctly rejected petitioner’s novel
claim (Pet. 15-22) that tribal TAS status pursuant to a federal
statute regulating water quality is incompatible with a State’s
ownership of lands underlying navigable waters pursuant to
the Equal Footing Doctrine.

Brief for the Federal Respondents in Opposition to Petition for Writ of Certiorari at 14,
Wisconsin v. EPA, 535 U.S. 1121 (No. 01-1247) As the government emphasized, the
State’s equal footing doctrine argument is based on a fundamentally mistaken view of the
scope of federal authority over water quality standards for navigable waters:

Congress, which indisputably has authority to empower the
EPA to set water quality standards for navigable waters
without regard to who owns the underlying submerged lands,
directed EPA to allow qualifying Indian Tribes to make those
determinations (within the parameters of the federal statutory
Clean Water Act program) for all waters within the exterior
boundaries of their reservations. As the court of appeals
correctly observed, “[bJecause [petitioner] does not contend
that its ownership of the beds would preclude the federal
government from regulating the waters within the reservation,
it cannot now complain about the federal government
allowing tribes to do so.” Pet. App. 9a-10a.

Id. at 15-16 (footnote omitted).

In short, the 7" Circuit’s decision and the established federal position supporting
that ruling (taken at a time when the issue was still potentially in play) are controlling. It
is also clear that the 7" Circuit and the federal government are correct. It is well settled
that all states entered the union subject to federal authority over Commerce and Indian
affairs, and those powers are not diminished by the equal footing doctrine.

* The federal government’s Brief in Opposition is included as Attachment AU.
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As the Supreme Court long ago made clear, “[t]hat the power of Congress to
regulate commerce among the states involves the control of the navigable waters of the
United States over which such commerce is conducted is undeniable.” Coyle v. Smith,
221 U.S. 559, 573 (1911). Itis also well settled that “‘[t]he Commerce Clause confers a
unique position upon the Government in connection with navigable waters,”” United
States v. Cherokee Nation of Okla., 480 U.S. 700, 704 (1987) (quoting United States v.
Rands, 389 U.S. 121, 122 (1967)), and that the federal government’s authority over
navigable waters extends to all such waters, whether the bed is held privately, by the
State, or by an Indian tribe. Cherokee Nation at 703-704, 704 n.3 (citing United States v.
Chicago, M., St. P. & P.R. Co., 312 U.S. 592, 596 (1941).

The breadth of federal authority in Indian affairs is equally well-established. “The
Constitution vests the Federal Government with exclusive authority over relations with
Indian tribes.” Montana v. Blackfeet Tribe of Indians, 471 U.S. 759, 764 (1985); Bryan v.
Itasca County, 426 U.S. 373, 376 n.2 (1976); United States v. Mazurie, 419 U.S. 544, 554
n.11 (1975); Morton v. Mancari, 417 U.S. 535, 551-552 (1974); Board of County
Comm ’rs v. Seber, 318 U.S. 705, 715-716 (1943). Indeed, “[i]f anything, the Indian
Commerce Clause accomplishes a greater transfer of power from the States to the Federal
Government than does the Interstate Commerce Clause.” Seminole Tribe of Fla. v.
Florida, 517 U.S. 44, 62 (1996). The Supreme Court has also made clear that Congress’
Commerce powers are not restrained by the equal footing doctrine, by a State’s claim of
ownership of the beds of navigable waters under that doctrine, or by a State’s admission
to the Union. E.g., Arizona v. California, 373 U.S. 546, 597-600 (1963); Menominee
Tribe of Indians v. United States, 391 U.S. 404, 411 n.12 (1968); Antoine v. Washington,
420 U.S. 194, 201-206 (1975); Minnesota v. Mille Lacs Band of Chippewa Indians, 526
U.S. 172, 202-204 (1999); United States v. 43 Gallons of Whiskey, 93 U.S. 188, 193-194
(1876).

As these cases demonstrate, whether the State owns the lands under navigable
waters under the equal footing doctrine does not limit, much less nullify, Congress’
powers under the Interstate and Indian Commerce Clauses. The power of Congress,
before or after statehood, to regulate navigable waters, reserve waters for Indian tribes,
secure rights to fish and hunt on ceded lands and waters, establish Indian reservations,
and regulate Indian commerce on state lands is well-established. Congress has properly
excrcised this power in enacting the CWA, and as these cases establish, the lawful
application of that power simply does not conflict with or implicate the equal footing
doctrine.
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B. Treatment as a state applies to all waters on the Reservation.

Perhaps recognizing that a direct attack under the equal footing doctrine is
foreclosed by Mole Lake, the Kent Comments seek to invoke equal footing cases to assist
in a statutory argument regarding tribal ownership of water. The Kent Comments argue
that “§ 518 [of the CWA] also requires that the waters are ‘held” by or on behalf of a
Tribe[,]” and that this 1s a “live issue given the extensive case law development
concerning State sovereignty over waters under the Equal Footing Doctrine.” Kent
Comments at 29.° This attempt to bootstrap the equal footing doctrine onto a statutory
argument fails for two reasons. First, the equal footing doctrine does not limit federal
authority over water quality standards for navigable waters, as just shown. Second, the
plain meaning of the statutory language defeats this claim in any event.

Under Section 518(e)(2) of the CWA, EPA may treat a tribe as a state for water
resources that are:

held by an Indian Tribe, held in trust for Indians, held by a
member of an Indian Tribe if such property interest is subject
to a trust restriction on alienation, or otherwise within the
borders of an Indian reservation . . .. (emphasis added)

33 U.S.C. § 1377(e)(2). The language of this provision covers four categories of water,
three of which arc “held” by a tribe on various terms, and a fourth, which includes waters
“otherwise within the borders of an Indian reservation.” EPA has long construed this
provision in this manner, as the preamble to the regulations makes clear:

EPA has consistently read the phrase ‘or otherwise within . . .
as a separate category of water resources and also as a
modifier of the preceding three categories of water resources,
thus limiting the Tribe to acquiring treatment as a State status
for the four specified categories of water resources within the
borders of the reservation.

56 Fed. Reg. at 64,881. Moreover, the same statutory argument made here in the Kent
Comments was made by a commenter in connection with the proposed regulations, and
rejected by the EPA:

®The DNR Comments do not make any such argument.
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