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We write on behalf of the Lac du Flambeau Band of Lake Superior Chippewa
Indians. In October, 2005, the Tribe applied for treatment as a state (“TAS”) under the
Clean Water Act (“CWA”). The Wisconsin Department of Natural Resources (“DNR”)
submitted its own comments to EPA, and transmitted numerous comments it received
from members of the public, regarding the Tribe’s application. This letter, with the

attached Appendix I, responds to the DNR and public comments.

As we discuss in more detail below 1) most of the comments are not relevant to the
issue of tribal authority, 2) many of the comments misperceive the scope of the Tribe’s
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application, and 3) the remaining two comments seek to render TAS generally
unavailable under the CWA, in a manner that is fundamentally inconsistent with
controlling law and longstanding EPA practice.

I. The largest group of comments has no relevance to the issue before EPA.

As EPA’s regulations provide, “[cJomments [on TAS applications] shall be limited
to the Tribe’s assertion of authority.” 40 C.F.R. § 131.8(c)(3). The largest number of
comments submitted to EPA on the Tribe’s TAS application are simply not relevant to
this issue. Comments of this kind include (among other things) expressions that (in the
commenter’s view) it is unfair for Tribes to have jurisdiction over non-Indians, that non-
Indians should have voting rights in the Tribe, that property values will decrease if TAS 1is
granted, and that DNR (not the Tribe) should regulate on the Reservation.

EPA has no authority to ignore section 518(e) of the CWA in response to
individuals who wish that provision had not been enacted (or that it not be applied to
affect them). Instead, as EPA emphasized in the preamble to the regulations, issues of
this kind “must be properly dealt with in the Courts or in Congress,” and not by EPA. 56
Fed. Reg. 64,876, 64,885 (Dec. 12, 1991). At the same time, we recognize EPA’s
obligation to review and address all comments. For this reason, we have categorized and
responded to these comments (as well as other comments not addressed in the text of this
letter) in Appendix I, submitted along with this letter.’

II. The Tribe is seeking nothing more than what is authorized under the CWA.

The common premise of the second largest category of comments is that the Tribe
is seeking to use the TAS process to address things outside the framework of the CWA,
like shoreline development, regulation of motor boats, and non-point source activities
such as cranberry operations. This reflects a basic misunderstanding of the scope of the
Tribe’s application. On behalf of the Tribe, we wish to again assure EPA and the public
that in applying for TAS, the Tribe is seeking authorization only to develop water quality
standards for point source discharges (as point source is defined by EPA) and to regulate
wetland fills, both in a manner consistent with the CWA.*

" The Tribe’s October, 2005 submission included Attachments A through AT. Additional
attachments, submitted with this letter are labeled Attachment AU through Attachment BA.

2 DNR recognizes it has no authority regarding these two matters on the Reservation.
DNR Comments at 2 (State has “no authority” regarding ““point source discharges” and “wetland
fills” on the Reservation). Moreover, as DNR itself explains, its overall objection to the TAS
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