U, S. ENVIRONMENTAL PROTECTION AGENCY
REGION 7 ' 03 IR IR TI
901 N. 5" STREET DA
KANSAS CITY, KANSAS 66101 ERYiL

ILN

' BEFORE THE ADMINISTRATOR

In the Matter of

GREG AND PAMELA GIBSON

Docket No. TSCA-07-2009-0006
Neosho, Missouri . ‘ ‘

Respoﬁdents .
CONSENT AGREEMENT AND FINAL ORDER

The U.S. Environmental Protection Agency (EPA), Region 7 and Greg and Paméla
Gibson (Respondents) have agrée& to a settlement of this action befﬁre ﬁling of a complaint, and
thus thié action is simultaneously conmmenced and .concluded pursuant to Rules 22.13(b) and
22. 18(b)(2) of the Consolidated Rules of Practice Governing the A.dministrative Assessment of
Civil Penalties, Issuance of Compliance or Corrective Actiéri Orders, and the Renovation,
Termination or Suspension of Permits (Consol.idated Rules), 40 C.F.R. §§ 22; 13(b) and
22.18(b)(2).

FACTUAL ALLEGATIONS

1. This proceeding is an administrative action for the assessment of civil penalties
instituted pur.sgant to Section 16(#1) of the Toxic Substances.Control Act (TSCA), 15 U.S.C. |
§ 2615(). | | |

2. This Consent Agreement and Final Order serves as notice that EPA has reason to
believe that ResPOndents have violated Section 409 of TSCA, 15 U.S.C. § 2689, by failing to

comply with the regulatory requirements of 40 C.F.R. Part 745, Subpart F, Disclosure of Known
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Lead-Based Paint and/or Lead-Based Paint Hazards Upon Sale or Lease of Residential
Property, promulgated pursuant to Section 1018 of the Residential Lead—Baséd Paint Hazard
Reduction Act of 1992, 42 U.S.C. § 4852d.
Parties

3. Thé Cofnpiainant, by delegation from the Administrator of the EPA, is the Chief,
Toxics and i’esticides Branch, EPA, Region 7. | |

4. The Respondgnts are Greg and Pamela Gibson, 11213_Nighthawk Road, Neosho,
Missouri 64850. |

Statutory and Regulatory Background

| 5. Congress passed the Residential Lead-Based Paint Hazard Reduction Act of 1992 (the
Act), 42 U.S.C. §§ 4851 to 4856, to address the need to control exposure to lead;based paint
hazards. The Act amended TSCA by adding Sections 401 to 412, 15 U.S.C. §§ 2681 to 2692.
| Section 1018 of the Act required EPA and the Department of Housing and Urban DeVeiopment
(HUD) to jointly issue regulations requiring the disclosure‘of known lead-based paint and/or
lead-based paint hazards by persoﬁs selling or leasing housing constructed before the phaseout of
residential lead-based paint use in 1978. The regulations, issued March 6, 1996, and codified ét
40 C.F.R. Part 745 Subpart F, require that sellers and 1_essbrs of most residential housing Built
beforé 1978: a) disclose the presence of known .lead.-—based paint and/or lead-based paint hazards
in the target housing; b) providepurchasérs and lessees with any avaiiable records or reports
pertaining to the presence of lead-based paint and/or lead-based paint hézards; ¢) provide
purchasers and lessees iwith a federally approve_d lead haiard information pamphlet; d) provide

purchasers with a 10-day opportunity to conduct a risk assessment or inspection for the presence
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of lead-based paint and/or lead-based paint hazards before the purchaser is obligated under any
purchase contract; and e) include certain disclosure and acknowledgment language in the sales or
leasing contract. The failure or refusal to comply with the regulations is a violation éf Section
1018 of the Act and Section 409 of TSCA.

Alleged Violations

6. The Complainant hereby states and alleges that Respondents have violated TSCA and

federal regulations promulgated thereunder, as folloﬁs:
- Count 1

7. Respondents are, an& at all timés referred to hérein were, “persons” within the
meaning of TSCA.

8. The Properties leased by Réspondents were‘_constructed before 1978; therefore, they
are “target héusing” as that term is defined by 40 C.F.R. § 745.103. |
| 9, Respondents are the “iessérs,” as that term is defined by 40 C.F.R. § 745.103, of a
residential housing unij: located at 216 S. Lafayette St., #1 (“the Property™).

10. Information collected during an EPA review of Respondents’ records on August 19,
2)008, shows that Respondents eﬁtcred into a coﬁtract to lease the Property on March 1.1, 2007.

11. Information collected shows that Respondenfs failed to provide the lessee of the
Property managéd by Réspondents with an EPA-approved lead hazard information pamphlet or
to perform any other lead-based paint ciisclosure activities before lessee was obiigated under the
cbntrapt to lease the target housing units managed by Respondents.

12. Respondents ,. failure to provide an EPA-approved lead hazard iﬁfo@ati011 pamphlet

is a violation of 40 C.F.R.§ 745.107(a)(1) and, in accordance with 40 C.F.R. § 745.118(e), a
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violation of Section 1018 of the Act, 42 U.S.C. § 4852d, and Se;tion 209 of TSCA, 15 U.S.C.
§ 2689, aﬁd thus Respondents afe subject to civil penalties under Section 16 of TSCA, 15 U.S.C.
§ 2615. |
Count 2

13. Respondents ér'e, and at all times referred to herein were, “persons” within the
meaning of TSCA.

14. Tﬁe Properties leased by Respondents were constructeci before 1978; thérefore, they
‘are “farget houéing” aé that term is deﬁne(f by 40 C.F.R. § 745. 103';

15, Respondents are the “lessors,” as that term is defined by 40 C.F.R. § 745, 103, of a -
residential hot;sihg unit located at _12() S. Jefferson St., #2 (“the Property”). |

- 16. Information collected during an EPA review of Respondents’ r:ecords on August 19, .

2008, shows that Respondents entered into a contract to lease .the Property on March 18, 2006.

17. Information collected shows that Respondents faiiéd tb provide the lessee of the
Property managed by Resﬁondents with an EPA—appféved lead hazard information pamphlet or
~ to perform any other lead-based paint disclosure activities before lessee was obligated under ‘the
contract to lease the target housing unitsl managed by Réspondent.

18. Respondents’ failure to provide an EPA~appr0Ved lead hazard information pamphlet
is a violation of 40 C.F.R. § 745.107(a)(1) and, in accordance with 40 C.F.R. § 745.118(¢), a
violation of Section 1018 of the Act, 42 U.S.C. § 4852d, and Section 209 of TSCA, 15 U.S.C.
§ 2689, and thus Rcspondents are sﬁbject to civil penalties under Section 16 Qf TSCA, 15 U.S.C.

§ 2615.
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CONSENT AGREEMENT

19. For pui‘posés of this proceeding, Respondents admit the jurisdictioriai allegations set
forth above.

20. Rgspondents admit the factual allegations set forth above.

21. Respondents waive their right to a judicial or administrative hearing on any issue of
fact or law set forth above and its right to appeal the Final Order accompanying this Consent
Agreement.

22. Respondents and EPA agree to conciliate this matter without the necessity of'a
formal hearing and to bear their respective costs and attorney’s fees.

23. Respondents cert‘if’y by the signing of this Consent Agreement and Fin_al Order that
to the best of Respondents’ knowledge, they are presently in compliance with all requirements of
40 C.F.R. Part 745, Subpart F.

24. In settlement of this matter, Respond¢nts agree to complete the following
Supplemeﬁtal EnVironr_nentai Project (SEP), which the parties agree is intended to sécure
significant environmental and/or public health benefits at 1 20' Soﬁth_ Jefferson, Neosho, Missouri
64850, which is target housing bwne& by Respdnde’nts. Respondents shall by and through a
certified lead abatement contractor, at the cost of not less Thirteen Thousand Eight Hundred and
Sixty Dollaré (813,860), remove and replace windows within the target housing in accordance
with the Respondents’ SEP Work Plan (attacﬁed hereto as Attachment A and incorporateé by
referen_ce). | |

25. Within thirty (30) days of the effective date of'the Final _Order, Respondents will

provide EPA with a copy of the letter sent to Missouri Department of Health & Senior Services
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Lead Licensing Program informing the State of its intent to perform a lead-based paint
abatement SEP and requesting procedural information pertaining to performancé of the SEP.

26. The total expenditure for the SEP shall be not less than Thirteen Thousand Eight
Hundred and Sixty Dollars ($13,860) and the SEP shall be completed ﬁo later than 120 days
from the effective date of the Final O‘rder.- All work required to complete the SEP shall be
pefformed in compliance with all federal, state, and local laws and regulations.

27. Respondents agree that the .constrﬁction work on all SEPs referenced in Paragraph 24
above will be performed by entities licensed and/or certified to handle, inspect, and/or dis.p(.)se‘ of
lead-based-paint contaminated wéste.

28. Within thirty (30) days of completion of the SEP, Respondents shall éubmit a SEP
Complétion Report to EPA, with a copy to the state agency identified below. The SEP
Cémpletion Report shall contain the following: |

(i} A detailed description of the SEP as implemented;

(ii) Itemized costs, documentéd by copies of purchase orders, receipts or canceled

checks;

(iii) The final abatement report, as required by state law; and

(iv) The following certification signed by Respondents:

We certify under penalty of law that we have examined and are familiar -
with the information submitted in this document and all attachments and
that, based on our inquiry of those individuals immediately responsible for
obtaining the information, the information is true, accurate, and complete.
We are aware that there are significant penalties for submitting false
information, including the possibility of fines and imprisonment.

(Signature)

(v) The report shall be directed to the following:
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As to EPA: ‘

Stephven Richard, WWPD/TOPE

U.S. Environmental Protection Agency, Region 7

901 N. 5" Street |

Kansas City, Kansas 66101.

As to the state:

Brandon Rekus

Department of Health & Senior Services

Lead Licensing Program

Post Office Box 570 :

Jefferson City, Missouri 65102-0570
29. If the SEP referenced in Péragraph 24 above is not timely completed to the

satisfaction of EPA in accordance with the terms of this Final Order, Respondehts shall pay‘a
stipuléted penalty in the amount of Sixteen Thousand Six Hundred and Thirty-Two dollars

($16,632), minus any documented expendituresldgtermined by EPA to be acceptable for the
SEP, for a total'eqﬁal to 120% of the projected costs of the SEP, For the SEP, the following
instances constitute a failure to complete the project in accordance with the terms of this Final
Order:

(i) Failure to expend the funds in a manner acceptable to EPA or otherwise
to complete the project pursuant to the terms of this consent agreement.

(i), Failure to ensure, through good faith and timely efforts, that the SEP
broject is completed by the anticipated completion date of within ninety (90) days of
the effective date of the Final Order. In the event of circumstances beyond its control
rendering the anticipated completion date unfeasible, Respondents may demonstrate |
good faith by promptly notifying the EPA Region 7 contact identified in Paragraph 28

above of the change in circumstances and proposing a new completion date acceptable

to EPA for the SEP.
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(ili)  Any stipulated penalties for which Respondents are liable under this

agreement shall be due and payable within ten (10) days of Respondents’ receipt of a

written demand from Complainant.

30. Respondents certify that they are not required to perform or develop the SEP by any
federal, state or local law or regulation; nor are Respondents require.d to perform or develop the -
SEP by agreement, grant or as injunctive relief in this or any other case or to comply with staté
or local re'quirements. Respondénts further certify that Respondents have not received, and are
not presently negotiating to receive, credit in any other enforcement action for the SEP,

31. Any public statement,roral or wfitt’_én, in print, film or other media, made by
Respondents making reference to the SEP shall include the following language: l“This’ project
was undertaken in connection withA the settlement of an enforcement action taken by the United
States Environmental Protection Agency.”

32, Resﬁondents consent to the issuance of fhe Final Order hereinafter recited and
consents to the payment of a civil penaity in the amoﬁnt of One Thousand Five Hundred and
Forty Doiiars ($1,540) to be paid within thirty (30) days of the effective date of the Final Order.
Payment of this civil penalty shall resolve all civil and administrative claims for all violations of
Section 409 of TSCA, 15 U.S.C. 2689 and 40 C.F.R. Subpart F alleged in this document. |

33. Respondents understand that their failure to timely pay any portion of the mitigated
civil penalty stated in Parag;aph 32 ab.ove or any portion of a stipulated penalty as stated in
Paragraph 24 above may result in the commenéeme‘nt of a civil action in Federal District Court to
recover the full remaining balance, aloﬁg with penalties and accumulated interest. In such case,

- interest shall accrue thereon at the applicable statutory rate on the unpaid balance until such civil
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or stipulated penalty and any accrued interest are paid n full. A late payment handling charge of
$15 will be imposed after thirty (30) days and an additiénal $15 will B'e charge for each sullnse'quent
thirty (30) day period. Additionally, as pfovided by 31 U.S.C. § 3717(e)(2), a six percent (6%) per
annum penalty (late charge) may be assessed on any ainount not paid within ninety (90) days of
the due date.

34. No portion of the civil penalty or interest paid or monies expeﬁéed on the SEP by
Respondents pursuant to the requirements of this Consent Agreement and Final Order shall be
claimed by Respondents as a deduction for federal, state, or 1ocal‘ihcome téx purposes.

35. The undersigned represgntat_ive of Respondénts certify that he or she is fully .
authorized to énter into the terms and conditions of this Consent Agreement and Final Order and
to execute and legaliy bind Respondents to it.

FINAL ORDER

Pursuant to the provisions of t.he Toxic Substances Control Act (TSCA), 15.U.8.C.
§§ 2601-2692, and based upon the information set forth in the Consent Agreement accompanying
this Final Order, IT IS HEREBY ORDERED THAT:
1. Respondents shall pay a mitigated civil penalty of One Thousand Five Hundred and
Forty Dollars (81,540) within thirty (30) days of the effective date of this Final Ordér. Such.
payment shall idenfify the Respondents by name and docket number and shaél be by Cértiﬁed
or Cashier’S Check made payable to the "United States Treasury" and sent to:
US Environmental Pr(l)teCtion Agency
Fines and Penalties
Cincinnati Finance Center

PO Box 979077
St. Louis, MO 63197-9000
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2. A copy of fhe check or other information confirming payment shall Simultaﬁeously_be
sent to the following:
Reglona} Hearmg Clerk
U.S. Environmental Protection Agency, Reglon 7
901 N. 5" Street
Kansas City, Kansas 66101; and
Kristen Nazar, Attorney
Office of Regional Counsel
- U.S. Environmental Protection Agency, Region 7
901 N. 5" Street
Kansas City, Kansas 66101,
3. Respondents shall complete the Supplemental Environmental Project in accordance
with the provisions set forth in the Consent Agreement and shall be liable for any stip_ulated
penalty for failure to complete such project as specified in the Consent Agreement.

4, Respondents and Complainant shall each bear their own costs and attorneys' fees

incurred as a result of this matter.
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RESPONDENTS
GREG AND PAMELA GIBSON

Date: | | ‘ By: /fﬁ,« ./%vZ

Q‘QQ Qm\oﬁcn\& &\M

Print Name ' Title

Date:l o By: @Mkm

Q—\«w@\q = C‘) Lo QAM\QH)

Print Name Title
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COMPLAINANT |
U. S. ENVIRONMENTAL PROTECTION AGENCY -

Date: Z,////é 7 By W{/"ﬂ ML,
| ' ¢ ‘ @ﬁc Green, Chief
: : ' xics and Pesticides Branch
Water, Wetlands, and Pesticides Division

Date: ;2_/”’/97 . By: V7 '/'/;Z”f—"y/

Kristen Nazar, Attorney
Office of Regional Counsel
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IT IS SO ORDERED. This Order shall become effective immediately.

Date: /%%, / g/ Z@ﬁ ?

ROBERT L. PATRICK
Regional Judicial Officer
U.S. Enwronmen’tal Protection Agency, Region 7
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Abatement SEP Work Plan

Respondents: Greg and Pamela Gibson

1. Address Of Target Housing: 120 South Jefferson, Neosho, MO 64850

2. Property Qwner: Greg and Pamela Gibson, 11213 Nighthawk Road, Neosho, MO 64850

3. Property is currently occupied, .

4, Scope of work:  Lead-based paint abatement work to be performed af the target housing identified above

will include the removal and replacement of all first level lead-based painted windows with lead free windows. All
work must be performed by and/or under the supervision of licensed/certified lead-based paint professionals,
following the required safe work practices and all other requirements. All work must be performed in accor dance
with all applicable federal, state, and local laws and regulations.

3. Licensed Jead-based professionals/firm:
Gerken Environmental Enterprises, Inc, 1528 W. Vernon Street, Sprmgf teld, MO 65802 (417) 863-7254

6. Cost Estimate: $13,860

7. Work Start: The Missouri Department of Health and Human Services Lead Licensing Program must
receive written notice before the work is started on a lead-based paint abatement project. Within thirty days of the
effective date of the consent agreement/final order, this written notification musé be provided to the state, and copies
must be provided to the Saint Louis County Health Department and EPA Region 7.

8. Work Completion Date: All work must be completed within one hundred and twenty days of the effective
date of the consent agreement/final order.

9. Report Completion Date: The SEP Completion Report must be completed and submitted to EPA Region 7,
and a copy sent to the state, within thirty days after the completion of the SEP.

This report must include: :
o A detailed description of the SEP as implemented - ‘
s Jtemized costs, documented by copies of purchase orders, receipts or canceled checks
s the final abatement report prepared by the contractor, as required by state law.

EPA will review the final SEP report and notify the Respondent whether the report is, or is not, satisfaétory.

Mailing Addresses for Notifications and Reports described above:

EPA Region 7 Missouri Department of Health and Senior Services
901 North 5" Street Lead Licensing Program .

WWPD/TOPE Attention: Brandon Rekus

Attention: Stephven chhard 930 Wildwood

© 901 North 5* Street Jefferson City, MO 65109
Kansas City, K8 66101 : ‘



|GERKEN

ENVIRONMENTAL ENTERPRISES, INC !

November 5, 2008

Mr. Greg Gibson
Property Dwner

11215 Nighthawk Road
Neoshio, Missouri 64850

RE: Lead-Based Paint Window Removal & Replacement Proposal
Residentiof Property & 120 South Jefferson » Neosho, Missourd

Mr. Gibison;

Project Scope of Work :
Removal and disposal of lead-based paint contammg wzndnw Units within. muitiple afpaftment units as shown by Mr.

Glbson.

Gengral Proposal Conditions

s The fadility owner[contraaor shall remove all mwabie itemns from each work area. :

s The facility owner/contractor shall supply a1l reqmred water and sufficient electricity to each work araa

= The facility owner/contractor shall obtain. and held in guod standing insurance-with coverage mcludmg but not
fimited to fire, tornado, floading, etc. during the entire term of this contract.

¢ The facility owner/contractor shall be responsibie for alt required independent third party air momtoring as may be

. required by state and locat regulations uniess atherwise stated within this proposal.

e The fatility owner/contracior shall be responsible for all required project design documentatmn whlch may be
required by state or local regntatmn uniess otherwise stated within this proposal.

»  Gerken Environmental has not induded any repiacement materials unless otherwise stated within this proposai

v Gerken Envircnthental shall pbtain and hold in good standing workman's compensation, public and lead Imb:;rty
insur#nce as required by siate and federal regulations throughout the duration of this propesal.

s Gerkent Environmmental shall wmplete this contract uuhzmg federat and state licensed lezd abatement personne!’

‘ where required.

»  Gerken Environmentat will tal@e every precautmn o minimize damages which may be caused by tape and other.
materials utitized to complete this proposal. However, Gerken Environmental shall not be held liahie for any
damage to walls, floor finishes, paint, fixtures, etc. which may beccrme damaged during the abatement prccess
unless otherwise stated within this proposal.

s Gerken Enviropmental has not induded any work to be completed upon the north side of the bul ding.

v Al abatement services as defined by this proposal shall be completed in one {1) phase, in fifteen {15} working days.

" 1538 Weer HT. U&mou STREET l S?E!NGF[ELD M!.ssoutu 65802
34 417 BE3. 7254 | F:417.863.8483.| TF: 888,282, 7898
www,gerkenenvironmental.com

ASRESTOS | LEAD | BIOLOGICAL | DEMOLITION

\ 2zd lescisrily O uosqlo EIéuQea © deez0 80 0z AoN
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Wr, Greg Gibson ‘
Lead-Based Paint Containing Window Removal and Replacement Froposal ’ ©- " November 6, 2008

Paymerit Texms

Application for payment shali be submitted upon project commencement, this payment application shall be submitted
tovering costs associsted with mobilization to the project site, as well as insurance fae’s, bonding fee’s, ete. Additional
progress payements shafl be subraitted on the last Thursday of each month. Final application for payment shall be submitted
with project dose-out documentation; payment shall be rendered upon receipt, regardless of whether Client has been, or is
to be, reimbursed by any other party. Client shall notify Gerken in writing of any disputed amount within fiftegn {15}
calendar days of invoice, otherwise ol invoice charges are agreed and dcceptable. Cllent agrees to pay service charges of
one and one half percent {1.5%} per month on accounts 30 days past due. Any colfection costs will be assessed to the
Chent, which the Client agrees to pay, including but not limited to court costs and attnmeys fees,

i.ead Abatement Fees

Removal znd dispasal of window uniis containing lead-based paint within multiple units of the above referenced property,
in addition to pmvnd]ng and installing new window units as described with the above scope of work, for the sum of:

5582 00 per single window / $886.00 per double window

Add/Alternate Feps

Inclusion of indapendent third party sir monitoting on a daily basis, for the sum of; , $00, OBO.&
Inciusion of independent third party final clesrance air monitoring per work area, for the sum of: $00,000.00
Inchision of asbestos abatement project design {required in mkénsas), for the sum of: $00,000.80
Add work areas, for the sum of: . . S0G,000.00
Add wark areas, for the sum of: : o " . 1500.900.00
Total project costincluding all Add/Alternate fees: : . : $0,000.00

The above described work shall be performed in accordance with all drawings and specifications submitted for the above
defined work and shall be completed in accordance with the above General Conditions and the attached Terms and
Conditions for Environmental Services agreement. :

‘Thank you for the opportunity to provide this proposal for services. If vou have any questions regarding this proposal, or if |
may be of further service to you, please do not hesitate to contact e at 417.863.7254. 1 look forward to heering from you
soon, : :

Respectfully, ' _
Greg A. Gerken ‘

Vice President
GEXKEN ENVIRONMENTAL ENTERPRISES, INC.

) gd neeTISLLY g o uosqigy elelled  dgetzo 80 0Z AON
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Mr. Greg Gitson ) . .
iead-Based Paint Cont2ining Window Removal and Repiacement Proposal November 6, 2008

Terms and Conditions for Environmental Services Agreement

These terms and conditions are a partand are incorporated into the above Propaosal for Ashegtos Abatement Services, All
agreements from this point forward will be agreements between GERKEN ENVIROMMENTAL ENTERPR!SES, INC. {GERKEN) and My,
Greg Gihson hereby referredto as Client.

insurance: GERKEN maintains Workers Compensation and General Lishility Insurance in tonformance with all applicable
state law. Certificates of insurance evidencing such coverage wili be provided, if requested. In the event Client requests

.- BERKEN to name Client as an additional insured ob GERKEN’S General Liability or other insurance policies, Client agrees to pay
any increased premium charge to GerKEN for such endorsement.

Standard of Care and Warrantles: The'services wiu be performed for the benefit of Client. The services conducted by
Gerken wil be performed in a reasonable and prudent manner in accordance with gereraily acceptable industry standards
in effect at the time and place of the work. Gerken makes no representatfons or warranttes {o Client concerning the
aceuracy of estimated quantities of materfals or wasté or cost’s made in connection with the wark. Cliedt acknowledges
these shall be esl:lmates only which are subject to revision as the work proceeds and conditions on site are encountered,
and that such revisions may affect the cost of the work and Gerken's fee hereunder,

' Excent as set forth herein, Gerken makes no other representation, puarariiee, or warranty, express or implied, in fact or by
law, whether of merchantability, fitness for any pa articular purpese or otherwise concerning any of the services or

documents gghach may be furnished by GERKEN tu Clieht.

Lirnitation on the Scope of Services: Client adknowledgzes that GERKEM has not ananged for or paftlcipated in genarating,
treating, storing or disposing of hazardous or foxic substances, pollutants and contaminants or other waste materials which
may be present af the site of GERKEN'S work. Any Waste materials generated by or colnected with GERKEN’S services shall at
no time became the property of GERKEW, Nothing herein shall require GERKEM 1o assumie the status of a generator,
transporier or a Storage treatment or disposal facility as those termns are defined by the Resource Conservation and
Recovery Act, or any federal, state or local statue or regulation governing the generation, treatment, storage or disposal of
hazardous waste or solid waste. If GERKEN'S services include the transportation of waste materials from the site, GERKEN may
evaluate and recommend poss:bie ‘disposal sites for Chent’s use. Client acknowledges that GERKEN does not accept
ownerskip, titleé or responsibitity for Qllent’s waste or responsibility for the disposal of any waste materials. Client agrees
that it shail evaluste and “select” the transporter and the site treatment or disposal of s waste materials and shall be
solely responsible therefore. Arrangements made by GERKEN for treatment, storage, transport or disposal of any wasie
material shall be construed as belng made solely for Client’s benefit-and Client shalt indemnify, defend and hold harmless
Gerken against all daims, damages, losses, Hability, civil penalties, fines and expenses, induding but: not limited to
attomev s fees, whnch arlse there from.

timitations of GERKEN's Liability to Client: Exoept for circumstances caused by the wmful ‘misconduct of GExKEN, all claims for
damages asserted against Gerken by Client, including chims asserted sgainst GERKEW'S direciors, ofiicers, sharehoider,
emplayees and agents are limited to the graater of (13 $25,000.00 or {2) the total sum to be pald 1o GERKER under this

" contract. GERKEM is not responsible for any special, incidental, indirect, or consequential damages {induding loss of profits
or business interrtsption) incurred by Clent as a result of GERKEN'S performance or nonperformance of services. Any claim
shall be deemed waived uniess made by Client in writing and received by GERKEN wmhm one {1} year after completion of the
services, :

\ pd LECT-LGh-A L7 - uosqlo elelled d68zZ0 80 07 AON
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Mr, Greg Gibson ‘ ‘
tead-Based Paint Containing Window Rermoual and Replacement Proposal ] Nevember 6, 2008

Chients Indernnification: Cliient shalt indemnify and hold harmless GERKEN, and it's shareholders, directors, officers,
emplovees and agests against zll losses, damages, claims of causes of actlon, and alf rosts incidental thereto fincluding but
not limited ta costs of defense; settiement and attorney’s feet) which any or all of themt |

may incur, resulting from bodily lnjuries (or death) to any person, damage (including loss or use) to any property, of
contamination of or adverse effects on the environment, arising out of or which are in any way caused or contributed to be
caused by (1) any release or threatened release of waste materials or any other activity relating to the waste materials {2)
the negligent acts or omissions of, Client, Client empiﬁyees, agents and subcottractors, or {3} Oient's breach of thic

agreement

Right-of-Entry: Client will furnish right-of-entry onto the property for GERREN, its employess, agents and subrontraciors to
perfortn the services calied undeér this agreernent and Client represents that it has obtalned the needed permits and
licenses for the work. ff Client does not own the site, Client warrants that is has the permission of the owner of the site to
grant this right-of-entry to GerkeN, and Client shall defend, indemnify and hold Gerken harmiless for any znd al! Habilities
arising from or incirred by Gerkin from any such watranty, GERREN Will take reasomable precautions to minimize darnage to
tha progerty caused by ts oparations, but have not induded in the fee the cost of restoration of damage, which may result.
If Client desires GERKEN Lo restore the property (o its approximate former condition, Client shall so notify Gerken in writing.
GepkeN will perform the restoration work and Client agrees to pay Geaxen the costs incurred for such wirk, pius 15% in
addition to the fees provided in the agreement.

' Safety: Work will be performed only sinder safe conditions. GERKEN has the right to discontinue or terminate dperat!ons i,
in its soie discretion, such discontinuation or termination is necessary for safety and/or health reasons. GeERKEN shall be
entitied to payment for all actual costs incurred as a result of work stoppage Tor safety reasons.

Force Majeure: Neither party shatl be responsible for damages caused bv Force Majeure or other events beyond the contral

of the other party and which could not reasonably have been anticipated or prevented. For purposes of this agreement,
force majeure includes, but is not limited to, adverse westher conditions, floods, epidemics, war, riot, strikes, lockouts and
other industrial disturbances; unkrown site conditons, acmdents, sabotage, fire, loss or failure to obtain permits,
unavaitablity of labor, materials, fuel or services, court, orders, acts of god, acts, orders laws or vegulations of the -
Government of the United States or the severai states, or any foreign country, or any governmental agency. Should a force
majeure event occur, the parties shall mutually agree on the terms and condltions upon which the services may he
continued, and any deadiines for performance by GERKeN shall bz reasenably extended.

Utilities: Client aprees te disclose and focate all utilities serving the project site and the presence and accurate location of
hidden or obscure abjeets, including tanks and piplng relative to the services. Client agrees to indemnify, defend and hold
harmless Gerken from all chaims, suits, losses, personal injuries, death or property damage resulting fram damege or injury
to subsurface structures or pbjects Ipipes, tanks, telephone cables, esc.] arising from the performance of GERKEN'S services
when the existence of such are nat cafied to GERKEN'S attention or the locations are not correcﬁy shown on any plans
furnished to GErRKEN of marked atthe site.

Gaverniﬁg taw: This contract shall be‘governed by, construed and interpreted In éccordanoe with the laws of the State of
Missours, exchzding any choice laws, which may direct the application of the laws or any other jurisdiction.

Permit Assistance: Client shall assist SERKEN ‘in obtéin’ing all necessary gevernmental petmits andfor approvals reqisired for
the performance of the services. GERkEN'S obligations hereunder are specifically subject to issuance of all such permits
andfor approvals, and dea dhnes on Gerken's work shail be extended for any delays in the issuance of permits necessary for
the work,
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Termination and Suspension of Worie The agreement may be terminated by either party, with or without cause, upon thirty
(30) days written notice to the other party. Irrespective of which party terminates of the cause {or lack of cause) thierefore,
Client shall within thirty {30) days of termination compensate GErkEN for ol fees earned and costs incurred up to the time
of termination, as well as those. asspcisted with termination and post-termination activities, such as demcbitization,
modiying schedules, Feassigning persemnel, decontarninating and or disposing of equipment, of disposal and replacement
of cantarminated consumables. At any time afler the total compensation payable to GERKEN under this agreement exceeds
$25,000.00; Gerken shalt have the right to suspend further performance of the services until Client and GerkeN have
execuied 3 more comprehensive confract.  fither partymiay susgend performance immediately upon becowing aware of a
breach af the terms of this zpreement by the cther party, and shall thereupon provide written notice of its intention to
terminate. In the event GERKEN determines there may be reasonable risk that GERKEN'S Invgices miay not be paid on 3 Himely
basis, GERKEN may suspend performance of its serviceés and/or refain any reports or bther information wntil Client provides
GERKEN wWith adequate assurances of payment, The filing of 2 voluntary dr imvoluntary bankruptcy petition, appumtment ofa
receiver, assignment for the henefit of creditors or other similar act of insolvency by either party shall constitute a breach
of the agreement, Termination will become effective fourteen (14) calendar days afler receipt of notice by the breaching
party uniess the event(s} giving rise breach are remedied within tha time,

Entire Agreemem: This agreement consmutes the entire agreement between the parties and supersedes any and all prior
written or oral agresments existing between the parties. This agreement mayr be amended anly by written instrurent
signed by each party.

Precedence: This agreement shall take pr’ecedence over any inconsistent ar contradictory provisions eontained in any Client
Tssued purchase order, requlsttlcn, natice to proceed, orlike docurnent regarding the services.

Survival: All obligations arising prior to iermination of thiz agreement and al provisions of thES agraemant providing
indemnity or ailocating responsibifity or Hability between Cherrt_and GERKEN shall survive the complietion of the services
heteunder and the termination of this agreement.

Peliverables and Electronic Files: in aceepting and utilizing any drawings, reports or data in hard copy or in any form of
elettronic madis generated and furnished by GErkeN (hereinafter called data), the Client agrees that all such data are
tretrurnents of services of GERKEN, which shall be deemed the author, and shall retain all common law, stetutory Taw and
other intellectual propesty rights, including copyrights 1o the data. The Client agrees not 1o reuse the data, in whole or in
part for apy purpose other than for the work. The Client agrees not te wansfer the data to athers without prior written
consent of GERKEN. The Client further hereby waives ail daims against Geaked resulting in any way from any unauthorized
changes to or reuse of the data for any other profect by anyone other than GereN. The Client and GERKEN agree that any
data furnished by either party shall confirm to the specifications agreed upon In the agreement. A'nv changes to the data
specifications by efther the Client or Geakew are subject to prior review and accepiance by the other party. Additional
. seyvipes by GERKEN made necessary by changes to the data spedfications shall be compensated as additional services. Data
* furnished by other party shail be subject to an acceptance period of thirty (307 days during which the recelving party agrees
10 perform appropriste acceptance tests. The party furnishing the data shall correct any diserepancies or errors detécted
and reported within the zcceptance: period, After the acceptance pericd; the dats shall be deemed 1o be accepted and
neither party shall have any obligation to corfect etrors or maintain electronic files of the data. The Client is aware that
‘differences may sxist betwesn the slectronic data files delivered and the printed hard-copy construction dotuments. In the
event of a conflict batween the signed construction dotuments pregared by GERKEN and electronic data files, the slgned and
sealed hard-copy construction documents shall govern. The data may not be used or reused by Client, its employees, agents
or subcontractors on any extension of the project or on any ather project without the prier written tonsent of GERKEN,
which cancent will not be unreasonably withheld. In addition the Client agrees, to the fullest extent permitted by law, to
indemnify and hold harmiess GerkeN, its shareholders, officers, directors, employees and subtontractors or consultants
{collectively GErkEd} against all damages, Habilities or costs, induding attorney fees and defense costs, arising from any
changes to the data made by anyone other than GErRKEN oF from any reuse of the data withowt prior written consent. Under
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o circurnstance shall delivery of data for use by “t'he Cliznt be deemed a sale by Gergen and GERKEN makes ho warranties,
‘express or impiied of merchantability and fitness for any particular ptrpose regarding the data. In no event shall GERKEN be
tiable for indirect or consequential damages as a result of the Client’s use or misuse of the data.

tndependert Contractor: GERKEN is an mdependent contractor and not an employee, agent, representatw& or jaint venture
of Client. Client Is interested only in the results achieved by the services of GERken, GERKEN shall determine the time,

" manner, means and method of doing work., Client is not responsible for deducting and shall not dedudt from payments to
GERKER any amounts for withholding tax, FICA, insurance or similar items refating to GERKEN, its employees of
subgontiractors.

severability: If any portiont of this agreement is determined to be unenforcesble or invalid by a coust of competent
jurisdiction, the remaining provisions shiall remain i full force and effect and be binding on both parties. in the event any
provisions are deerned unenforceable or invalid, the parties agree to revise the agreement to replace such provisions with

. valid and enforceable provisions that as desely as possible express the intertion of the stricken provision(sk. These terms
and conditions shall survive the compieuon of the services under this agreement and the terminaticn of the agreement far
any cause.

Binding Effect: Thls agreement shall be binding upon the pariies hereto and upon their respective heirs, perscmal
representatives, successors and permitted assigns.

Assignment: The chligations of each party hereunder may not be assigned without the prmr written consent a‘f the other
party. .

Amendment: This agreement may not be amended or modified except by a wrrﬁng signed by each party.

Jurisdiction and Venue of Legal Proceedings: The parties agree that the Circuit Courts of Greene Cplnty, Mizsouri shali have
exdusive jurisdiction and shall be the venue of all suits regarding this agresment, and Chient hereby consents to personal
jurisdiction in such court. Any mediation or arhitration proceedings between the partles shalt be conducted in Greene
County; Missouri. In arty legal proceeding between: the parties regarding this agreernent, the prevailing partv shall be
eniltied to recover its cost and attorneys fees from tha o‘ther party. .

" QUOTATION AND AGREEMENT ACCEPTANCGE

%
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IN THE MATTER OF Greg and Pamela Gibson, Respondents
Docket No. TSCA-07-2009-0006

CERTIFICATE OF SERVICE

I certify that a true and correct copy of the foregoing Consent Agreement and Final Order
‘was sent this day in the following manner to the addressees:

Copy hand delivered to
Attorney for Complainant:

Kristen Nazar

Office of Regional Counsel

Region VI :

United States Environmental Protection Agency
901 N. 5" Street

Kansas City, Kansas 66101

Copy by Certified Mail Return Receipf to:

Greg and/or Pamela Gibson
11213 Nighthawk Road
Neosho, Missouri 64850

' Dated: QAERl\ \%{ HTW%%N

Kathy Robinson
Hearing Clerk, Region 7




