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Davis Liquid Waste Superfund Site 
· Remedial Oesign ?Jld Remedial Action Consent Decree 

I. BACKGROUND 

·A. The United States of America ("United States"), on ~ehalf of the Ad~strator.ofthe 
United: State~ Env,irotimental Protection Agency ("EPA''), filed a complaint in thi~ :nu;1tter pwsuant to 

. Sectio.ns 10() ari,d i 07 of the. Comprehensive Environmental Response, Compensation, and LiabHii)r. · Act(''CERCLA"),.4iU.S.C. §~ 9606,9607. . . . . . .. 

B. . . The United States in its complaint seekS, inter alia: {1) reimbursement of costs 
incurred by EPA and the Department of Justice ("DOJ") for respo;nse actions· at ·the Davis LiqUid · 
Wa'Ste Sppez:fund Site inSm:ithfield, Rhode Island, together with accnred interest; a,nd. · . 
(2) performa,nce of response ~ctions by the defendants at the Site consistent with ·the National 
Conung¥.ncyPlatt, 40 ¢.F.R. Part 300 (as amended) (''NCP''). · . . 

· C. In accordance with the NCP and Section 12i(f)(l)(F) ofCERCLA;·42 U.S.C. · · 
.§ 962i ( i)(l )(F), EPA notified the State of Rhode· Island (the "State';)' on ()ctober 2J, 20 i 0 ,'of 

. ~ negoti.ations with potentially responsible parties (''PRPs") regarding the iinplementation of the 
.rem~dial design a;nd rem~ial action for the Site, and EPA has provided. the .State with an opporf:ut+ity· 
tq p~rti~ip~t~ ·#, ~~chne~otiations and b~ a party to this Consent J:)ec~e~. . . . . 

. D. . The State. has ~so filed a complaint against the dbfendaiits in·this: Court' ail¢.gi:ng th~t · · 
. · the.defend.?P.~·~e liable to the Sta~e und~r Section 107.ofCERCLA, 42 U.S..C: §. 9.(>.07'- ~d Rta:L. 

§§ 23-18.9, 43-19.i and 23-19:14:for re¢ovety oftheresponse cq's~~--.m~U,qed pyt;h~ Stiltt? ~cl for tQy 
recovyry o;fthe ·c.o,sts and expens~s to b~ ~curred by th¢ State iii m:vestigati:o.g; bgn~g, ·r~wov~g, . monitoiing, or ':mitigating ·pollution·and contamination allegedly caused 'by the'<i~fendaii~, .. ;·.:. ~:·:. ,. • ' . 

• • . .I • •• ' • . • • . ••• ~ • • 

. E'. In accorda,n.ce with Section 122(j)(l} of CERCLA, 42 U.$,C. § 9622(j)(l); EPA 
potifled 1:4e tJ:Oited States Department of I.n,terior and the.Natlortatb~~anic a.i.ld A.tril6spheric · 
A..di:Q.inistration on October 2l,.Z016, of.negotiations with PRPs r~garding th~ relea8~·.ofh~ai-dot!s'. · 
substances that may Iiave resulted ill irijtllj to the natural resources under .. federal ti.W;te~shlp and. . 
·encouraged. th~ trustees· to participate in the negotiation of this ·consent Decree. · . . . 

F. The defendants that have entered into this Consent Decree ("Settling Defendants'.') d9 
not admit any liability to Pla4J.tiffs arising out of the transactions or occurrences alleged in the 
complaints, nor do they acknowledge that the release orthreatened release ofhazardous subsbm.ce(s) 
at or from the Site ~onstitutes an imminent an:d substantial endangen;J;le.p.t to the. public health OJ; 
welfare or the enVironln.ent. · · 

. G. Pwsua;nt to Section 105 of CER.CLA, 42 U.S.C. § 9605~ EPA.piac¢. fu.e Sit~ q:v:. the 
Nati9nal Priorities List (''NPL"), set forth at 40 C.F.R. Part 300, Appendix B,'bypublication iti ~ii 
Federal Register on September 8, i983, 48 Fed. Reg. 40671. . . 

H. In response to a release or a substantial threat of a release of hazardous substances at 
or from. the Site, EPA performed a Remedial Investigation and Feasibility Study ("RIIFS") for the 
Site in 1986 pursuant tq.40 C.F.R. § 300.430. · 

1 
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. Davis Liquid Waste Superfimd Site 
Remedial Design and Remedial Action Consent Decree 

I. EPA completed a Focused Feasibility Study ("FSS") Report in May, 2010. 

. J. Pursuant to Section 117 of CERCLA, 42 U.S~C. § 9617, EPA published notice of the 
completion of the FFS and of the proposed plan to amend the 1987 Record of Pecision for r~edial 
action on May ~4, 2010, in a major local newspaper of gener~. circul~tion. EPA provided an, 
opportunity for written and oral comments from the public on the proposed 'plan for remedial action. 
A copy of.the transcript of the public meeting is available to the'public as part of the. administrative 

reoord upon which the Director, Office of Site Remediatio:tuind Restoration, EPA Region 1, based . 
. the selection of the response action. 

K~ The decision by EPA on the remedial action to be implemented :;1t the Site is . 
.embodied in a fi~al Record of Decision Amendme1;1t (''ROD Amendment''), ex'ecu~ed on September 
30,2010, on which the State has·givenits'concurrence. The ROD Amendmentinc1udes EPA's . 
.explanation for any significant' differences between the fmal plan and the prop~$e4. plan as well as· a 
responsiveness summary to the public commentS.. Notice of the final plan was published in 
accordance with Section.117(b) ofCERCLA, 42·U.s.c: § 96l 7(b). .. 

L. Based on the infoimationpresently avail~ble t9. EPA and the State, E;PA ~ti:ul.~heS~te 
believe that the Work will be properly arid promptly conducted by Settling Defendaiits if conducted 
in accordance with the requirements of this Consent Decree and its appendices. 

. .M. Solely for the purposes ofSection 113(j) 6f:CERCLA, 42.U.S:C. § 96i.3·(j), th~ .. · 
·Remedial Action set forth in the ROP Affiendment a:ttd the Work to be. peJ.i;ormed by Settling . 

. Defendants shall constitute a response actio# t*en or ordered by the President for :Wlllch judicial 
·review shall be li.nlited:to the a.Oministrative.reeord. 

N. The Parties recognize, an~ the Court by entering.this Consent De~ree finds, that· this 
Cqns~rit i;>ecree has been negqtiated by the Parti~s in good faith and iillplemen~tion of tliis Consynt . 
Decree will. expedite the cleanup of the Site an4.wil1 avoid prolbngt:1d and complicated litigation 

. .between the Parties, and that this Cons'ent Decree is fair, rea.Sonable, and in the pu'blic intere~t. . . . . . . 

NOW, THEREFORE, it is hereby Ordered, Adjudged, and Decreed: 

IL JURlSDICTION 

l. this Court has jurisdiction over the subject matter of this action pursuant to 28' U.S. C. 
§§ 1331, 1367, and 1345, arid 42 U.S.C. §§ 9606,9607, and 9613(b). This Court also has personal 
jurisdiction over Settling Defetidants. Solely for the purposes of this Consent Decree and the 

. underlying complaints,· Settling Defendants waive all objections and defynses that ~ey may have-to 
jUrisdiction of the Court or to venue in this District. Settling Defendants shall not challenge the 
terms of this Consent Decree or this Court's jurisdiction to enter and enforce.tbi.s Consent Decree. 

ill. PARTIES BOUND 
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Davjs Liquid Waste Superfund Site 
Rem.edial Design and Remedial Action Consent Decree 

2. This Consent Decree applies to and is binding upon the· United Stat~s and the State 
and upon Settling Defendants and their successors; and assigns. Any change in ownership or 
<;arporate status of a Settling Defendant including, but not limited to, any transfer ·of assets or real or 
personal property, shall in no way alter such Settling Defendant's responsibilities under this Consent 
Decree. 

3. Settling Defendants shall provide a copy ofthls Consent Decree to each eon1iact:or 
!Med to perform the Work required by this Consent Decree and to each person representing any 

. Settling Defendant with. respect to the Site or the Work, and shall condition all contracts entered it'ito 
hereunder upon performance of the Work in conformity with the terms of this Consent Decree . 

. Settling DGfendants or their contractors shall provide written notice of the Consent Decree to :;tll 
sU.bcontractors. hired to perform any portion of the Work required by this Consent Decree: Settling 
Defenqants shall nonetheless be responsible' for ensuring that their contractors and su'bco:p.tractors 
perform the Work ill a~cqrdance with the terms of tpis Consent De~ree. With regard· ~q ·the a!?t1:Viti~s . 
WJ,qerthl.c~Q. P'!lf~uant to this Consent Decree, each contractor and sljhcontractor sliru;t be· d~e~~ to pe 
in a ~ontraciiial relationship with Settling Defendants within the meamng of Section 1 07(b )(3) of 
CERCLA, 42 u.s.c. § 9607(b)(3). . . . . 

IV. DEFINITIONS· 

4. UIJ].ess otherwise expressly provided in this ·C~nsent Decree, t~rms used in thl$ · · 
Corisent Dec~ee that are defined in CERCLA ur in .regulations promulgated uD,4er CERCLA shalf:·· 
l;l~ve 1:9-e me,aning assigned to them in CERCLA 'Of in S4ch'regruations. Whene~er tetrns listed bel()w 
m-~ u~.~ in this Consent Decree or in the appendices attach~d hereto and incorporated hereunder, .thY'· 
following definitions shall apply solely for purp<?ses of this Consynt,Decr~e: 

. "CERCLA" shall mean the Comprehensive Environmental Response, Cmnpensation, an,d 
Liability Act of1980, as amended, 42U.S.C. §§ .. 9601, et seq. 

"Consent Decree" or "Decree" shall mean this Consent Decree and all appendices attached 
. hereto (listed in Section XXIX). In the 'event Qf conflict between this Consent Decree and any 

appendiX, this Consent Decree shall control. 

''Davis Liquid Waste Site Disbursement ·speci81 Accounf' or the ''Disbursement Accounf' 
s4all nJ,yan the special account, within the EPA H~ardous Substances Superfund, established for the 
Site byEPApursuant to Section 122(b)(3) ofCERCLA, 42 U.S.C. § 9622(b)(3), and Paragraph 55. 

''Davis Liquid Waste Site Special Account" or the "Special Account" shall mean the special 
account, within the EPA Hazardous Substances Superfund; established for the Site by EPA pursuant 
to Section 122(b)(3) ofCERCLA, 42 U.S.C. § 9622(b)(3), and by the settlen1ent in the Consent. 
Decree entitled Partial Consent Decree Relating to Multiple Parties Performance of Remedial Work 
and Cost Recovery entered February 13, 1998. 
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Davis Liquid Waste .Superfund Site 
Remedial Design and Remedial Action Consent Decree 

The term "day" ·shall mean a calendar day unless expressly stated to be a working day. The 
term "working day'' shall mean a day other than a Saturday; Sunday, or federal holiday. In 
computing any period of tjme under this Consent Decree, where the last day would fall oil a 
Saturday, Sunday, or federal holiday, the period shall11ID until the close ofbusiness of the .next 
working day. 

"Effective Date" shall be the date upon which this Consent Decree is entered by the Court as 
recorded on the Court docket, or, if the Court instead issues an order approving the Consent Decree, 
the date such order is recorded on the Court docket. 

. . ''EPA" shaJl mean the United S·tates Environmental Protection Agency .and its successor 
departments, agencies, or instrumentalities. 

"Future Response Costs" shall mean all costs after the date the Consent Decree is signed by 
the Settlmg Defendru.~ts, p.iClu(iing~ qut not .limited to, di:J;ect mid indirect. c~sts~ :that the. United States 
or the State incurs ii-1 revi.ew~g or developing_ pl~s, reports, ~d other deliverabl~s sub~ited 
pursuant to .this Consent Decree, in overseeingitriplementation of the Work, or otherwise. . 
implementing, overseeing, or enforcillg this Consent Decree, including, but not limited to, payroll 
costs, contractor costs, travel costs, laboratory costs, the costs incurred pursu~t to Sections Vll 
(Remedy Review), IX (Access and Institutional Controls) (including, but not limited to, the cost of 
attorney time and ap.y monies paid to secur.e access .and/or to seclire, implement, mopitor, maintain, 
or enforc~ Institutional Control~ includipg; but not limited. to, the;aniount of Just compensation),- XV 
(Eme~gency Response); :Par-agraph 45 (Funding for Wotk Takeover),. and Section. x:x:x (Go:riununity . 
Relations). Future Response Costs do notinch:u;le any costs:incurred for future ·operable .. units .. 

"Institutional Controls" or ''ICs" shall mean Proprietary Controls and ~tate or local laws, 
regulatio~, ordinmlces, zoning.restrictions, or other governmental controls or notices that: (a) limit 

. land, water, and/ or resource use to minimize the potential for human,exposure to Waste Material at . 
the Site; (b) limit land, water, and/o:r; resource lise to imp~ement, ~nsure non-interference with, or 
ensure the protectiveness of the Remedial Action; and/or (c}provide information intended to modifY 
or guide human.behavior at the Site. 

"Interest" sh~l. mean interest at the rate specified for interest on investments of the EPA 
Hazardous Substance Superfund established l;>y 26 U.S.C: § 9507, compounded annually on October 
1 of each year, in accordance with·42 U.S. C. § 9607(a). The applicable rate oOnterest shall be the 
rate in effect at the time· the interest accrues. The rate of interest is subject to change on October 1 of 
each year. 

''Interest earned" ~h.all meaninterest earned on amounts in the Davis Liquid Waste.Site 
Disbursement Special Account, which shall be computed monthly' at a rate base4·on the.annual 
retur:n on investments of the Hazardous Substance Superfund. Th~ apP.licable rate of interest shall be 
the rate in effect at the time the interest accrues. 

. 4. 
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Davis Liquid Waste Superfund Site 
·~emedial Design and Remedial Action Consent Decree 

. "National Contingency Plan'' or "NCP" shall mean the National Oil and Hazardous 

~ubstances Pollution Contingency Plan promulgated pursuant to Section 105 of CERCLA, 42 U;S.C: 

§ 9605, codified at 40 C.F.R. Part 300, and any amendments thereto. 

. "Operation and Maintenance" or "O&M'' shall mean all activities required to mc,tinta.41 the' 

~ff.ftctivem~ss of the Remedial Action as required under the Operation and .Mainten~c<:.? Plap . 

approved or developed by EPA pursuant to Section VI (Performance· of the Work by Settling 
Defendants) and the sow: · · · · 

"Panigraph" shall mean a portion of this Consent Decree identified by an Arabic numeral or 

an upper or lower case 1etter. 

"Parties" shall ~ean the United States, the State of Rhode Islapd, and Settling De;fend,~ts. 

~'Past Response Costs" shall niean.all costs, including, but not limited to, direct and indjreot 

·costs, that.the United States or the State paid at or in connection with the Site up to tb,e date the 

Co!l$ent Decree is signed by the Settling Defendants, plus Int~e~t on all such CQ~ts that h~ acCrued 

pursuant to 42 U.S.C. .9607(a) .t11[ouf$11 such date. 

''Performance Standards" shall mecm the cleanup standards and other measm;-~s of . 

achj.ev~eht of the goals of the Remedial Actio~, set forth in Section o' of th~ ROD . .AnieP.dnie~t and 

s~~tio~ IV of the sow ~d clnY mo~ified standards .establis!led pursua~t t<). any other pl'~yt~J,p~ q( ·.: . 
this Consent Decree. 

'.'PlaintiffS'' shaji mean-the United St~tes and the State ofRhode Island .. 

''Proprietary Contrqls" shl;lll mean easements. or covenants running with t,he hmd t1l~t 
.. (a) ~t land, wat~r, or resource use c;indlqr' provide access tights and (1)) 'are create4 'pmsu~t to 

c.ol;l:imon law or statutory law by an inStrument that is recorded by the owner in the. a.ppropiiate lanq 
recorqs. o;ffi.ce. 

''RCRA" shall mean the Solid W~te Disposal Act, as amended, 42 U.S.C. § 690 ( et Sf4q. 

(also known as the Resource Conservation and Recovery Act). 

''Record of Decision Amendment" or "ROD Amendment" shall me~ th~ ~PA Record of 

Decision Ainendment relating to the Site signed on September 30, 2010, by the DireCtor, Office or' 

. Site Remediation, and Restoration, EPA Region 1, or his/her delegate, and. all attachments thereto. 

The ROD Amendment is attached as Appendix A 

"Remedial A~tion" shall mean all activities Settling Defendants are required to perforrii under .. 

t4e Consent Decree to implement the ROD Amendment, in accordance with the SOW, the final 

Remedial J)esign ~d Remedial Action Work Plans, and other pl~· approved by EPA, including 

. implementation of Institutional Controls, until the Performance Standards are met, and excluding 

5 
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Davis Liqui~ Waste Superfund Site . 
Remedial Design. and Remedial Action Consent Decree 

performance of the Rem~dial Design, O&M, and the activities required under Section XXVI 
(Retention ofRecords). 

1 

"Remedial Action Work Plan" s~all :i:nean the document developed pursuant to Parag(aph II 
(Remedial Action) and approved by EPA and any modifications thereto. 

''Re.medial Desigrr' shall p::~,ean those activities to be undertaken by Settling Defen4a,nts to 
develop the final plans and specifications for the Remedial Action pursuant to the Remedial Design 
Work Plan. 

"Remedial Design Worlc Plan" shall mean the doctunent developed pursuant to Paragraph I 0 
. (Remedial Design) and approved by EPA and a,ny modifications thereto. 

"RIDEM" shall mean the H.hode: Island Department of Environmental Management and any 
successor departments or agencies of the State. 

"Section" shall mean a portion of this· ConsentDeeree-identified·by a Roman numeral.·· : . . • . . . : 

"Settling Defendants" shall mean those Parties identified in Appendix D. 

"S.ite" shall mean the Davis Liquid W a8te ·Superfund Site, encomp1:1Ssing approximately te:o. . 
aeres, located between Tarkiln.Road and LOg Road in.Srnithfie.ld, Providence County, Rhode Island,' 

·and depiCted g~nerally on the map attache(( as Appendix. c. . 

"State" shall mean the State ofR.J:10de Islimd and/or the Rhode ~sland Dwartme:rit of 
.. ·EnVironmental Manag~ment and any succes_sor .departments or agencies of the State. ' . 

"Staten,1ent ofWork" o~ "SOW" shari m~an the statement of work. for in1pl~etitation of the 
:Remedial Desigil, Re~edial Action, and O~M at' the site~ as set forth in Appendix, B to this Co~ent 
Decree and any modifications made iJ,1. accordance with l:Qis ·consent Decree~ . . . 

' "Supervising Contractor" shall mean the principal contractor ret;aine<J by S.ettling Defendants 
to supervise and direct the implei:nentation ofthe Work under this Consent Decree, . . 

"Transfer'' shall me~n to sell, ~sign, ·convey, lease, mortgage, or grant a security iri.terest in, 
or where used as a noun, a saie, _assignment, conveyap.ce, or other dispositi~n of any interest by 
pperation oflaw or otherwise. 

''United States" shall mean the United States of America. and each department; agency, and 
instrumentality of the United States, including EPA, and any federal natural resource trustee. 

''Waste Material" shall mean (1) any ''hazardous substance" under Section 101 (14) of 
CERCLA, 42 u.s.c. § 9601(14); (2) anypollutant.or contammant under Section 101(33) of 

.' CERCLA, 42 U.S.C. § 9601(33); (3) any "solid waste" under Sectioi11004(27) ofRCRA, 

6 
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4f. U.S.C.~ 6903(27); and (4) any"hazardovs material"-under R.I.G.L. §23-19.14-:-3, and; (5) a1,1y 
.''h.w;wdotJS w.aste'-' under·RJ.G.L.-§23-19.1-4.-

. 'Work" shall mean all activities and9bligations Settlip_g Defendants aie reqt!irecl to peifo~ 
\ll:ld~ this Consent Decree, except the activities required Under Section XXVI (Retention of 
R~cords). 

V. GENERAL PROVISIONS 

. 5. Obj~ctives of the Parties. The objectives ofth(;( Parties in enter;in..g into this Cpns~At. 
. ·Deg:f;l~ t;lty to PiPtect puqlic he~tith- ~r welfare OJ; the enmoPment -by the desigQ <m4jmplep:J.ent~tiQP- . 
of r~p~nw.<? acitions t:tt th~ SiW by SeWin,g Defendants, to pay resppnse costs of tll<? Plairitif{s, a:o.d to 

·resolve the cl~nr;; of Plaintiffs against Settlil).g Defendants as provided in this Consent D~~re«t;. 

6~ Commitments by Settlit.ig Defendants._ . 

_ . a. _ · . Sett:ling ri.efeJ.ld~ts shall W!auce, ·;m..d perf~rn;1 the Worl,<: in a~<;P~<i~ce W;itg' : . 
this Co~sent Peyr(fe~th~ J{OD Amendill,ent~ the SOW, and a4.w~rk plans· and otJJ;e.r-.:glcrns'- ~tllll4~~~ 
speCific~tiop.s, and schedules set forth in-this pons.ent :pecre!?- pr ~eyeloped-by Set:J;Uilg pefend9-nt~: . _ 
and approved by EPA, after a reasonable opportunity for ;review ~d comment. by }he_ ·S:tat~~ :pur~-~t .. 

. to this Consent Pecree. Settling DefendantS-shall pay the United States anci the State for FutUre 
R~spgtise Oost~ p;rqvid¢.4 w tbi~-Cqnsent· Decr~e. 

b.· The obligations of Settling Def~ndants to finance and perlbrm the Work,· 
uwluding obligations to pay an;J.ounts due·UJ,lder tbi~?-COI~~t;:nt Deere~, &re joint '!IlA·s~veral. In the . 
e.v~p,t of the irisolvency of any Settliilg Defendant or. the fmlure by any Settling. :pefendant to . 
implemew.t-any requirt4Ilent of this Consent Decree, t4e P~PJJriillp.g Settling Defendants shall -. 
eotn,plete all ~uch requirements. . . . 

. . . c. After entzy of this Consent Decr~e, Settling .Defendant~ Ashland, Iq.c. with the 
consent-of the other Settling Defendants,-will dismiss with.pr'?judice the other Settling Defen4ants 
and United Technol0gies Corporat-ion from Ashland Inc. v. Gar Electroforming, et al.; CV-Q8-
2Z7~ (D.R.L), which is the pending action pursuant to Section 107 of CERCLA relate.d to the Site . 

. In addition, Settling Defendants agree nof to pursue ariy future action for recovery of response· costs· 
under St1ction 107 of CERCLA against any and all parties who have previously settled with the 
United States in connection with the Site . 

. d. Settling. Defendants agree ne>t t_o·.oppose the United State~'- motion tp vacate 
W-e Qpiuio.P- 'llld Order dated July 22, 2010 in Ashland Inc. v. Gar Electroforming, et al., CV ~08-
227ML. 

7. Compliance with Applicable Law. All activities undertaken by Settling Defendants-
pursuant to this Consent Decree shall be performed in accordance with the requirements of all 
applicable federa~ and state laws and regulations. ·Settling Defendants must also comply with all 
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applicable orrelevant and appropriate .requirements of all federal and state environmental laws as set 
forth in the ROD Amendment and.the SOW. The activities conducte~ pursuant to this Consent· 
Decree, if approved by EPA, after a reasonable opportunity for review and comment by the State; 
shall be deemed to be consistent ·with the NCP. . 

8. Permits. 

a. As provided in Section 121( e) ofCERCLA, 42 U.S.C. § 9621( e), and .. 
Section 300.400( e) of the NCP, no permit sha].l be required·for any portion of the Work conducted 
entirely on-site (i.~.; within the, areal extent of cop.tamination or in very close·proximity to the 
contamination and necessary fodmplementation of the· Work). Where any' portion of the Work that 

. is riot on-~ite requires a: fe9eral or state. permit or approval, Settling Defendants shall submit timely 
and complete applications and 'take all other actions· necessary to obtain ·an such pennits· or 
approvals. 

b. Settling Defendants ma:y seek relief under the provisions of Section XIX 
.··(Force Majeure) for any dehiy ill the'performance ofthe Wotk resUJ.tirig from a failure to obtain, or a 

delay in obtaining, any permit or approval Tef~renced in Paragraph 8 .a ·and required for· the Work,:. 
provided that they hav:e submitted timely imd complete applications. and taken. all other actions 
riecess;ny to ·obtain all such ·permits or approvals·. 

. c: ·This Consent De~ree is not, and. shall not be construed t~ be, a·p~i1n1tissued 
·pursuant ·to any federal or state statute or regulation. . 

·VI. PERFORMANCE OF.THE WORK· BY SETTLING DEFENDANTS 

9. Sele.ction o~ Supervising. Contra~tor. ·~. : 

a. All aspects of the Work to be performed by Settling.Defendautspursuant to 
Sections VI (Performance of the· Work by Settling DefeJ?.dants ), VIJ (Rem~dy Review), VIII (Quality 

. Assurance, Sampling, and Data Analysis), IX.(Access .and Institutional Controls),.and . 
XV (Emergertcy Response) shall be under the direction and supervision C.Jfthe SuperVising 
Contractor, the selection of which shall l;>e subject to ~isapproval by EPA, after a reasonable . 
opportunity for review and comment by the State. Within 14 days after the signing of this Consent 

. Decree by Settling Defendants, Settling Defendants shall notifY EPA and the State in writing of the 
name, title; and qualifications of any contractor proposed to be the Supervising Contractor. With 
respect to any contractor proposed to be Supervising Contractor, Settling Defendants shall 
demonstrate that the proposed contractor has a quality assurance systein ·that complies with 
ANSI/ASQC E4~E>94, '~Spepifications ~d Gu~delines.for·Quality Systems for Environmental Data 
. Collection and Environmental Technology Programs" (American National Standard, January 
5, 1995), by submitting a copy of the proposed contractor's QualityManagem~nt Plan ("QMP."). 
The QMP should be prepared in accordance With ''EPA Requirements for Quality Management Plans 
(QA/R-2)" (EP N240/B-Ol/002, March 2001, and reissued May 2006) or equivalent documentation 
as determined by EPA, after a reasonable opportunity for review and comment by the State. EPA 
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will i~sue &. notice of cli~approv~l or an authorization to proceed regarding hiring qf th~ propos~ . 
. cont;rfl,ctor, f!,:{:l:~r .a r~asonable opportunity {or review ·and COUlJ.llent l?y th~ Shlte,. If &t !!n.Y ti.nie 
. tP.ereafter, Settling Defendants propose to change a Supervising Con,tractor, Settling Defe1;1dants. _sh.~l 

give such notice to EPA and the State and must obtain an authprizatio~ to proceed from EPA, aftet a 
. rea£Jonable opportunity for-review arid comment by the State, before the·new Supervising Contractor 
. r;enorms, directs, or sqpervises any Work under this Consent Decree. : . . .. 

b. If EPA disapproves a proposed Supervising Cqntra.ctor, EPA will notify 
Settling Defe:u4ants jn writiri,g. Settling Defendants shall submit to EPA anQ. the State a list of 
contractors, including $e qualifications of each contractor that would be aqceptable to them: within 
SO days after receipt of EPA's disapproval of the contractor previously proposed, EPA, after a 
reaso1iable opportr!.pity for ;review and cop:unent py the State, wiil piovide Written notice of the . 
names of anY contractor( s) that it disapproves and an authorization to proceed with respect to. mlY of 
the other contractors. Settling Defendants may select any. contractor from that list that is n,ot 
disapproved and shall notify EPA and the State of the name of the contractor selected within Zl days 
after EPA's .authorization to proceed. 

c. If EPA fails to provide written notice <;)fits authorization.to·proceed or 
,disapproval as provided in this Paragraph and this failure prevent$ .Settling Defendants from meeting 
one or i:nor.e deadlines .in a, pHm approved by EF A, after a reasonable opportt.w.ity for review @d. .: . 

·:cownJ.t?nt by the State; pursuant to this Cons~tDecree, includilig all interim deadlin~s @d·sch¢.dules 
as incorporated into this 'consent Decree, .Settling Deferidatits may .seek relief uhder Se;{;tion :xtx:· 
(Force Majeure. . 

10. Reinedial Design. 
. . 

a. . Within 60 days aft~r the·sigtJing of this Consent Pecr~e.by·S~ttling 
Def~nd.ants, $ettljng Defendants 1;1hall sUQnUt. to~ EPA and th¥ S.ta,te a work pl~ {or the des~IP-l ofth~ 
Remedial Action ~£the .Site (''RjmlediafDesign ·work Plari~'). The Remedial Design Work Plan shall . 
provide for design of the remedy. set forth in the ROD Amendment, in accordanc~ with the SOW. and 
for achievement of the P-erformance Standards and other requirements· ~et forth-in tb,e ROp · . 

. Amendment~ this Consent Decree, and/or the SOW. Upon its approval.by EPA, after a reas()nable 
opportunity for review and comment by the State:~ the Remedial Design Work Plan shall be 
jncorporated into and enforceable under. this Consent Decree. Within 60 days after the signing of 
this Consent Decree by Settling Defendants; Settling Defendants shall submit to EPA and the Stat~ a 
draft Health and Safety Plan fodl.eld design activities that conforms ·to the applicabl~ Occupational 

. Safety and Health Administration and EF A requirements inCludibg, but not limited to, 29 C.F.R .. 
. § 1910.120. . . . 

b. The Remedial Design Work Plan shall iri.clude plans and schedules for 
implementation of all remedial design and pre-design tasks identified in the sow, including, but not 
lj:mited to, pla,ns and schedules for the oompletion of: { 1) a design sampling and· analysis plan 
(including, but not limite_d to, a Remedial Design Quality Assurance Project Plan ill accordance with. 
Section VIII (Quality Assurance, Sampling, and Data Analysis)); (2) a Construction Quality 
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Assurance Plan ("CQAP"); (3) a tt;eatability study; and (4) a Pre-design Work Plan. In addition, the 
Remedial Design Work Plan shall include a schedule for completion of the Remc;::dial Action· Work 
Plan. 

c. Upon appr:oval ofthe Remedial Design Work l>lan by EPA, after a reasonable· 
Qpportunity for review and cortunent by the State, and submission of the Health and Safety Plan for 
all field activities to EPA and the State, $ettling Defendants shall implement the Remedial Design 
Work Plan. ·settling Defendants··shall submit to EPA and the ·state all plans, reports, and other 
deliverables required under the approved Remedial Design Work ·Plari in accordance with the 
approved schedule for review and approval pursuant to Section XI (EPA Approval of Plans, Reports, 
and Other Deliverables). Unless otherwise directed by EPA, Settling Defendants shall not 
commence further Remedial Design activities at the Site prior to approval of the Remedial Design . 
Work Plan. 

d. . . The preliminary design submission shall include, at a minimum, the following: 
(1) design criteria; (2) results Of treatability studies; (3) results of additional fiel<;l sampling and pre-
design work; ( 4) projecf delivery strategy; (5) preliminary plans, drawings, and sketches; ( 6) required 

. specifications.in.outline form; and (7) preliminary construction schedule. 
. . . 

e. . The inteonediate design submission, if required by EPA or if independently 
su,bmitted by Settling Defendants, .shall be a continuation and expansion of the preliminary· d~sign. 

£ . The pre-final/final design subp:rission shall include, at a minimum, the. 
, following: (1) final plans and specifications; (2) Operation and Mainten.an~e Plan; (3) CQAP; 

(4) Field Sampling Plan (directed at measuring progress towards rn:eeting Perfo:iniance St~ndards); 
~d ( ~) Contingency Plan. The CQAP, which shall detail the approach to quality assurance during 
construction actiVities at the Site, shall.specif.Y a·quality assurance offiCial, independent of the 

: . Supervising Contractor, to conduct a quality assurance program during the ·co~s~c~ion phase of the 
·project. 

,. 

1 1. RemedialAction. 

a. Pursuant to the schedule in the SOW, Settling Defend~ts shall submit to EPA 
and the State a work plan fot the performance of the Remedial Action at' the Sjte ("Remedial Action 
Work Plan~~). The Remedial Action. Work Plan shall provide for construction and iniplementation of 
the remedy set forth in the ROD Amendment and achievement of the Performance Standards, in 
accordance with this Consent Decree, the ROD Amendment, the SOW, and the design plans and 
specifications developed in accordance with the Remedial Design Work Plan arid approved by EPA 
after a reasonable opportunity for review and comment by the State. Upon its approval by EPA, the 
Remedial Action Work Plan·.shall be incorporated into and enforceable under this Consent Decree. 
At the same tinJ.e as they submit the Remedial Action Work Plan, Settling Defendants shall submit to 
EPA and the State a Health ;md Safety Plan for field activities required by the Remedial Action 
Work Plan that confonns to the applicable Occupational Safety and Health Administration and EPA 
requirements including, butnotlimited to, 29 C.P.R.§ 1910.120. 
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b. The Remedial Action Work Plan shall include the following: (1) scl;ledukfor 
completion of the Remedial Action; (2) method for selection of the contractor; (3) schedule for . 
d;eveloping and submitting other required Remedial Action plans; ( 4) groundwater monitoring plan; 

·. (5) methods for satisfying permitting requirements; (6) methodology for implementing the Operation 
and Maintert~ce Plan; (7) methodology for implementing the Contingency Plan; (8) tentative 
formulation ofthe'Remedial Action team; (9) CQAP (by construction contractor); and 
{J Q) proCed"!Jl'eS and plans for the decOntamination of equipment iifid the disposal of contamin,~t¢ 
materlcils. ·The Remedial Action Work Plan also shall include the methodology for j.nlplementing the 
CQAP. and ·a schedule for implementing all Remedial Action 'tasks identified in the final desitW 
submission and shall identify the initia\ formulation of Settling Defendants' Remedial Action project 
team (including, but riot limited to, the Supervising Contra~tor). · 

. c. Upon approval of the Remedial Action Work Plan by EPA, after a reason<;~.ble 
. qppo~ty for review and comment by the State, Settling Defendants ~hal~ implement the.8;c;:tiv~iies . 

. :reqt#red l.mder the Remedial Action Work Plan. Settling Defendants shall submit to EPA an9. :the· ·. . 
$tate all reports and other deliverables required under the approyed :Remedial Action Worl<Plan i1f · 
<;~.ccordance With the approved schedule. for review and approval pursuant' to Section X;t (EPA · · 
Approv~ ofPhms, Reports, and Other Deliverables). Unless otbenyise directed b:y: EPA, Settling 
PefeJ;l~ts ~hall not cqmmen~e physical Remedial Action activities at the Site prior to approval of 
the Re~edial .Action Work. Plan. · · · · 

. .. ' . . . . 

·. 12. , .Settling·P~fendants shall continue to implerhent'the Remedial. Action until the 
. :P.eif6hn.ance Staiidards:are achieved. Settling Defend~nts shall implementO&M for sh.long .. 

thereafter a8 is required by this ConsenfDeciee. . . . . . .~ . . . . . . . 

13. Modification of SOW or Related Work Plans. 

·a. · IfEPA determines that it is. necessary to Il1odifythe.work ~edfied in the 
SOW and/or in work plans developed pursuant to the SOW to achieve and maintain the Perfo~ance 
Standards· or to carry O\lt and maintain the effectiveness of the remedy set forth in the ROD . 
Amendment, and such modification is consistent with· the scope of the remedy set forth in the ROD 
.Arr:!-endment, then EPA may issue such modification in writing and shall notify Settling pefendants 
of such modification. For the purposes of this Paragraph and .Paragraphs 47 (Completion of the . 
Remedial ACtion) and 48 (Completion of the Work) only, the "s~ope of the remedy set f01ih in the 
ROD ~endmeJ1.t" is:. in-situ treatment ofthe.groundwater, natural attenuation, long':'teim 
monitoring, instih.Jtional controls, and five year reviews. If Settling Defendants object to the 
~nodification they may~ within 30 days after EPA's n:otification, seek dispute resolution under 
Paragraph 72 (Record Review). 

b. The sow and/or related work plans shall be modified: (1) in a:ccordance with 
the modification issued by EPA; or (2) if Settling Defendants invoke dispute resolution, in 
accordance with the final resolution of the' dispute. The modification shall b.e incOrporated into and 
enforceable l.mder this Consent Decree, and Settling Defendants shall implement all work required by 
such modification. Settling Defendants shall incorporate the modification into the Remedial Design 
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or Remedial Action Work Plan under Paragraph 10 (Remedial Design) or Paragraph 11 (Remedial 
Action), as appropriate. 

c. Nothing in this Paragraph shall be construed to limit EPA's authority to· 
. require performance of further response actions as. otherwise provided in this Consent Decree . 

.14. Nothing in' thls Consent Decree, the.SOW, or the Remedial Design or Remedial 
Action,Work Plans constitUtes a warrantY o:r representation.of any kind by Plaintiffs that compliance 
with the work requirements set forth in the SOW and the Work Plans will achieve the .Perf01mance 

·Standards. 

15. Off-Site Shjpment of Waste Material. 

a. Settling Defendants may ship Waste Material from the Site to an off-site 
facility only if they verify, prior to any shipment, that the off-site facility is operating in compliance .. 
with therequirements of Section 121(d)(3) ofCERCLA, 42U.S;C. § 962I(d)(3), and· 40 C.P.R. 
§ 300.440, by obtaining a determination from EPA that the proposed receiving facilitY is operating in 
complhmce wifr!. 42 U.S.C. § 9621(d)(3) and 4o C.P.R.§ 300.440. . , 

b. . Settling Defendants may ship Waste Material from the Site to aii <Jut.:.of-state 
·waste management facility orily if, ·ppor to any shipment, they pr9vide written notice to the 
appropriate state environln.ental official. in the.recei'1n.g fac~lity's st~te, to ·the EPA P.;roject 

·.Coordinator, and the State's Project Cootdin~tor., This p.otice requirement shall·not apply to any off
site shipments when: the total quantity of all such shipm~nts will.not exceed t~n cubiC yal:d.s. Th,e . 
written notice shall include the following information, if avaiiable: (1) the name and l~<;;ation of the 
receiving facility; (2) the type ~d quantity.ofWaste Material to be shipped; (3) the schedule for the 
;hipment; and ( 4) the method of transport~tion .. Settling Defendants ·also shall notify the state . 
environmental official referenced above,.the EPA Project Coordinatqr, an~ tl:J,e State's Project . 
CoonJ.in,ator of any major ch;mg~s in the shipment plan; such as a decision to ship the· Waste Material 
to a different out-of-state facility. Settlin,g Defen,dants shall provide .thy written no tip~ after the 
award of the contract ·for Rem~dial Action ·constru~tion and before the W a8te Material.is shipped. . . . 

· Vll. REMEDY :R.EVIEW 

16. Periodic Review. Settling Defendants shall conduct any studies and investigations 
that EPA, after a reasoimble opportunityfor review and corhm.ent by the State, reql;lests),n order to 
permit EPA to' conduct reviews of whether the Remedial Action is protective of human h.ealth and 
the environment at least every·fiveyears· as required by Section 12l(c) ofCERCLA, 42'U.S.C. 
§ 9621 (c), and any applicable regulations. . '·. 

17. . EPA Selection of Further· Response Actions. If EPA,· after a reasonable opportunity 
for review and comment by the State, deter:mi.lles, at ·any time, that the Remedial ACtion is not 
·protective of human health and the environment, ·:gp A, after a reasonable opportunity for review and 
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GQmme:p.t by·the State, may select further response actions for the Site in accordance with the 
r~Wr~ments ofCERCLA and the·NCP. 

. 18. Opportunity-to Comment. Settling Defendants and, if required by SectioQs 113(k)(Z) 
OF ll7 o,fCERCLA, 4iU.S.C. § 9613(k)(2) or 9617, ¢..~public, wili be provi,ded wjth an 
opportJ,li;ri,ty to comment on any further response actioi;J.s proposed by EPA as a r~.sult of the reYiew 
pqp.dJJ.<.;t~ pursuant to Section 121 (c) of CERGLA and. to submit written commen,ts for the record 
during the coll1J,11ent period. 

VIII. QUALITY ASSURANCE, SAMPLlNG, AND DATA ANALYSIS 

19. -QualityAssurance .. 

~. Settlii1g D~fendanU; shall use quality assurance, quality control, apq 9ha'n of 
9Ustody pr.ocedur~s for all treatability, design, complia,nce; and monitoring samples in ftCCor4MI?~ 
wifb.. ~~EPA Requirem~nts for Quality .ASsurance Project Plans (QAIRS)" (EP Aiz4o/B~Ol!OO~, Ma..r9h 
;WOI, r~issued May 2006), "Guidance fo:r Quality ASsurance Project Plans.(QA/G-5Y; (EPA/240/R-' 
0~/009, Deccip.ber 2002), and subsequent amendments to such g!.lidelines up.op. no~fic11tion by EPA 
to Settling l)efen,dants of such~ amendment. Amended guidelines shall apply only to proc¢un~s 

· 9ondu~~e4. ¢1:~r su¢h notification. 

, b. Prior to the commencement of ~y mp.pitorj.J:>;g projt;ot U:JJ.4~ tl?.i~· Consent 
De~~~~~ S~ttlil;Lg Pe.fendants shall subn:rit t.o EPA f9r approval~ after a reason@~e oppo~tY for 
review ~q c;:Q~ent by the Stat~, a Quality Assur;;m.ce Prpject Plan ("QAPP~') that is .consi1?tent with 
t'(le SOW, the NCP, and applicable guidance docum{mts. If relevant to the. proceeding, the. Parties 
~gr~e that validated sampling data generated in accordap.cewith the QAPP(s) and rev1ewed and 
approved by EPA, after a reasonable opportunity for review and comment by the State, shall be 
admissible as evidence, Without objection.; ill anyproceeding.under this Consent Pecre~. Settling 

. Pef~ndants shaU ensure that EPA and State.personnel and their al!-thorized representatives a~:e 
allowed access at r~asonable times to all 'laboratories utiliz~d by 8ettling Defendants in implementi.:ng 
this Cop.scnt Decree. fu addition, Settling Defendants shall ensure that such labotato,ries shall 
analyze all s~ples submitted by EPA pursuant to the QAPP for quality assurance monitoring. 
Settliri.g Defendants shall ensure that the laboratories they utilize for the analysis of samples t8:ken 
pursuant to this Consent Decree perforin all analyses according to accepted EPA 1rtethods. Accepted . 
EPA methods consist of those methods that are documented in the ''USEP A Contract Laboratory 
:Program Statement ofWork for fuorganic Analysis, ILM05.4," and the "USEPA Contract Laboratory 
Program. Statement of Work for Organic Analysis, SOM01.2," and any amendments made thereto 
during the course of the impl(4Ilentation of this Decree; however, upon approval by EPA, after 
.pppori:unity for review and comment by the State, Settling Defendants may use other analytical 
methods that are as stringent as or more s'tringeQ.t thru+ the CLP-approved methods. Settling 
Defenda.nts shall ensure that all laboratories they use for analysis of samples taken pursuant to this 
·Consent Decree participate in an EPA or EPA-equivalent quality assurance/quality control 
("QNQC") program. Settling Defendants shall use only laboratories that have a documented Quality 
System that complies with ANSI! ASQC E4-1994, "Specifications and Guideiiri~s for Quality 
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Systems for Environmental Data Collection and Environmental Technology Programs" (American 
. National Standard, Jan:uary 5, 1995), and "EPA Requirements for Quality Management Plans (QA/R-

2)" (EP A/240/B-01/002, March 2001, reissued May 2006) or equivalent documentation~ 
determined by EPA.. EPA may consider laboratories accredited under the National Environmental 
Laboratory Accreditation Prograrri (''NELAP") as meeting the Quality System requirements. Settliri.g 
Defendants shall el1Sure that all :(leld methodologies utilized in collecting samples for subsequent . 
·analysis pm:suant to this Consent Decree are conducted in accordance with the procedures ·set forth in 
the QAPP approved by EPA, after a reasonable opportunity for review and comment by the State. 

20. Upon request, Settling Defendants ·shall allow split or duplicate samples to be taken 
by EPA and the State or their authorized representatives. Settling Defendants shall notify EPA and 
:the State not less than 14 days in advance of any sample collection activity unless shorter notice is 
agreed to by EPA. In addition, EPA and the State shall h~ve the right to take any additional samples 

··that EPA or the State deem necessary. Upon request, EPA and.the State shall allow Settling 
Defendants to takt1 split or duplicate samples of any sampJes they take as pmt of Plaintiffs' over~ight 
of S~tt~ing Defendants' implementation of the Work. 

21. Settling Defenrl;ants shall submit tO" EPA and the State 3 oopies of the results of all 
sampling and/or .tests or other data obtained or generated by or on behalf of Settling Defendants with 
respect to the Site and/or the imple~entation of this Consent Decree unless EPA agrees otherWise; 

22. Notwithst~ding any provision ofthis Consent Decree, the United States and the State 
retain all of their information ·gathering and inspection authorities and rights, including enforcement 
actions related thereto, ~der CERCLA, RCRA, and any 6ther applicable statutes or regulations .. 

IX. ACCESS AND INSTITUTIONAL CONTROLS 

. 23. If the Site, or any other real property where access or land/water u8e restrictions are 
needed, is owned or controlled by any of Settling Defendants: 

a. such Settling Defendants shall; .. commencing on the date of lodging of the. 
Consent Decree, provide. the United States, the State, :and the other Settling Defendants, and their 
representatives, contractors, and subcontractors, with access at all rQasonable times to the Site, or. 
:such other real property, to conduct any activity regarding the Consent Decree including, but not 
limited to, the following activities: . 

(1) Monito$g the Work; 

C?) Verifying an;,r da~a or information submitted to the United States or the 
State; 

(3) Conducting investigations regm·ding contamination at or near the Site; 

( 4) Obtaining smnples; 
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(5) Assessing the need for, planning, or implementing additional response 
actions at or near the Site; 

(6) Assessing implementation of quality assurance and quality control 
practices as defined in the approved CQAP; 

. (7) Implementing the _Work pursuant to the conditions set forth in: 
·Paragraph 89 (Work Takeover); 

(8) . Inspecf:ill,g and copying records, operating logs, contrapts, or other 
documents maintained or generated by Settling Defendants or their agen~, consistent with 

. Section. XXV (Access to Information); 
. . . 

(9) Assessing Settling D~fendants'. compliatice with th~ Consent Decree; 

(1 0} D.eteiJ1l.icing whether the Site or other rc;:al property is b~il;lg l;J,sed :i.n, a 
·m~~r thfl.t i~ proWbiteci or restricted, ·or that ~ay nee4 to be prohibited ~r re~tricte4· under 
th,~ Consent Decr~e; and 

. . . 
. . 

.. (11) Implementing, ni~nltoring, :majntaini.Q.g, reporting ~n, and enf9rcing 
my J.ustitutiorj.al Controls. . . . . . . . 

. . . 

b. conifnencing on the date of lodgil;lg of the Cof+sep.t Decree, such _s·ettU~g 
Defendap.ts shali·D.ot us.e the Site, or such other real prop~tty, in any,tp~~ th~t EPA, aft~(~· 

·. n~asonable opportunity for-revi~w and comment by the State, determines Wili pose ab. ·up.~dceptable. 
risk to h,g$!llJ. health or t<;> . .t4e environment due to exposure to Wa,ste Material or interf~re with or 
~dversely' affect the ilnpl~eP,-tation, in(egnty, or protectiveness or"the Remedial_Action. . . 

c. $uch S~ttl~g Defendants shall: 

0) execute and record in 1;he appropriate land records office Proprietary 
Controls that: .(i) grant a right of access to' c<;md\Ivt any a9t!Vity reg~ding the ConsGflt Decree 
in<;luding, h:ut not limited to, those activities listed in Paral?l.~ph 23 .a;· ~d (ll) gra.ut the right· 
tperiforc~ the land/water use restrictions ~et forth in Paragl-aph 23.b, including, but :qpt .. 
limited to, t~e specific restrictions listed therein; as further ~peci:fied in this-PC).fag!."aph 23.c .. 
The Proprietary Controls shall be granted to one or m.o!e of tl:l~ following per~ons1 as 
determined by EPA: (i) the Unjted States, <;>n beha,lf ofEP A, and its repres~ntC~;tives; (ii) the 

. S~te and its representatives; (iii) the other Settling Defendants and their representatives; 
and/or (iv) other approptiate grantees. The Proprietary Controls, other than those granted to 

. the Urp.ted States, shall include a designation that EPA ( andlot tlie State as appropriate) is. a 
''third-party beneficiary," allowing EPA -and/or the State to maintain the right to enforce the 
Proprietary·Controlswithout acquiring an interest in real property. If any Proprietary 
Controls are granted to any Settling Defendants pursuant to this Paragraph 23.'c(l), then such 
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Settling Defendants shall monitor, maintain, report on, and enforce such Proprietat-y 
Controls. 

(2) Witqm 45 days after the Effective D1:1te;. submit to EPA for review and 
approval regarding such real propexty: (i} draft Proprietary Controls, in substantially the 
form attached hereto as Appendix E, that are enforceable under state law; and (ii) a current 
title insurance oommitment or other evidence of title acceptable to EPA, which shows tit~e 
to the land affected by the Proprietary Controls to be free and clear of all prior liens and 

.· encumbrances· (except when EPA waives the release or subordination of such prior liens or 
encumbrances or when, despite best efforts, Settling Defendants are unable to obtain release 
or subordination of such prior liens or encumbrances). 

(3) Within 30 days of EPA's approval, after a reasonable opportunity for 
review and comment by the State, and acceptance of the Proprietary Controls and the title 
evidence, update the title search and, if it is determined that nothing has occurred. since tlie 
··effective date of the commitment, or other title evidence, to affect the title adversely, rec~rd 
. the Propri~tacy Controls with the appropriate land records office. Within 30 days after 
r~cording the Proprietary Controls, su~h Settling Defendants shall' provide EPA with a final 
title insurance policy, or other final evidence of title acceptable to ~p A, and a certified copy 

. of the original recorded Proprietary Controls ~howirig the clerk's recording stamps. If the 
·Proprietary Controls are to be conveyed to tp.e United States, the'Pioprieta.ry= Controls and 
title eyidence (including final title evidence) shall be prypare.din accor<;lance with the U.S. 
Department of Jus~ce Title Standards .2901, and approvat of the sufficiency of ti,tle shall be . 
obtained as r~quired by 40 .U.S.C. § 31 1.1. .· . . . 

24. . If the: Site~ or any other real propertY where acces~ andloi'}artdiwater u8e restri~tions 
are needed, is owned or controlled by persons· other than any Settling Defen~ant: 

a. Settling Defendants: shall use, best efforts to secilre from such persons: 

(1) an agteement to provide access thereto for the United States, the State, 
and Settling Defendants; .and their representative~, contractors, ~d subcontractors, to 

·conduct any activity regarding the Consent Decree including, but not limited to, the 
·actiVities listed in Paragraph 23.a, except that access to property ("DaVis Property") that-is 
owned or controlled by William Davis, Sr .. , Eleanor Davis, Willia:tn Davis, Jr., and/or Nancy 
Davis· and/or their respective agentS and representatives, and·an persons acting on their 
behalf(''Davises") shall be governed as·follows: 

(i) in the case ofUp.ite<;l· States of America v. William Davis, Sr., 
et'al.,. Civil Action No. 85-0616T (IiR.I.); tlris CoUrt entered a Final Judgment and 
.:Permanent Access Order ("Access Order"), dated June 8, 1990, .a copy ~fwbich is 
attached as Exhibit 1. 
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(ii) because the Settling-Defendants will be implementing remedial· 
activities pursuant to this Consent Decree, including the· activiti~s listed in Para~~pli 
23.a, th11t require access to the Site, the Settling Defendants, and their rep.resentl:!-tives; 
contractors, and subcontractors, are "authorized representatives'! ofthe EPA, as that 
teim is used in the Access Order; 

. (2) an agreement, enforceable by Settlitig Defendants, the State, and the· 
United Sta,tes; to refrain from using the Site, or .such other real property, in any manp.er th~t 
EPA,_ after a reasonable oppo;rtunity for review and comment by the State, determines will 
pose an· unacceptable ri.sk to human health or to the environment due to ~xposure to Waste 
Material or interfere with or adversely affect the implementation, integrity, or protectiveness 
.of the Remedial Action. The agreement shall include, but ~ot be limited to, the land!wat€r 
use restr;ictions Usted in Paragraph 23.b; and 

(3) t4e executio!l and recordatiov..·in the ~ppropriate land records gfficeof 
, :Pt:o.PP-~t~ Controls, th_at CO grant l:l right of acce~~ to co~(iuct any-~cti~ty regwding the 
Coo.s~At Decre:e inch14ing, but not limited to, those ·activities listed in Patagra,ph 23.a, and 
(ii) gr;m.t.¢.e right ~o ~nforce the lan.<Vw~ter use :restrictions set forth in·Paragtap4 23.b, ·. 

. . W..c;:luding, b~tnoilimited to, the specific re~tclcticms listed thereju, The Proprt~tazy 
C.o1.1trols sh,all he granted to one or more of the following pyrsoll$, 4etennined by EPA: 
(i) -th~Vmted S~!ite~, on b(;lhalfof~PA, and its representatives, (U) the. sta.te._and its 

.,. -· .··· f~r~~,~nmtiv~13, ·.(iii) :Settljng,Defenclants ;md their .. r.epres.enta,tiV.es, 1:!-lldJoi: (jv) .ofli.et 
. appmpri~te gr~te.~s; The Proprietary Controls, qther that1. those 8f®t~ to. the tJnitid . 

:St/ft~~' :shall include. a d.e~i~ation that EPA(and/or·the·State as apJ:iropriate). is a third party . 
bene:l;ic;:iary, allowingEPAand!or the State to mamtaip, the right tq enforce.'t~e· Proprietary . . 

. Controls without acquiring an interest in real property. If any P.roprietary Controls are 
granted to any Settling Defendants pursuant to this Paragr~ph24.a(3), then such Settlfug 

. :Pefendapts shall monitor., maintain, -report. on, and· enforc~-slich ·P_ro:p.rietary Controls. 

p. As provi,de<f in the Institutional Co1.1-trol Platip-qrsuant to the SOW, Settling . 
DC;'lfelld8n.ts shall submit to EPA for review· and approval regarding such property: (i) draft 
Proprietary Controls, in substantially the form attached hereto as Appendix. E, that are enforceable. 
tJnder state law~ and (ii) a current title insurance commitment, or other evidence'of title acceptable to 
EPA, wJrich shows title to the land affected by the Proprietary Controls to be free and clea.r·of all 
prior liens and encumbrances (except when EPA waives the release or subordination of such prior 
:liens or encumbrances or when, despite best effor1;s, Settling pefendants are. unable to obtain release 
oi: subordination of such prior liens or encumbr~ces ). 

C; ... .. ·within 30 days.ofEPA's approval and acceptance of the Proprietary Controls 
and-:the·title.-evidence, Settling Defendants shall update the title search and, ifit is· determined that 
~ot:hi.D.g has occurred since the effective date of the co1Il11litment, or other title evidence, to affect the 
title adversely, the Proprietary Controls shall be recorded with the appropriate land records office. 
Within 30 days after the recording of the Proprietary Controls, Settling Defen4ants shall provide . . . 
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EPA with a final title insurance policy, or .other final evidence of title acceptable to EPA, aJ:!,d a 
certified copy of the original recorded Proprietary Controls showing the clerk's recording sl:f:l.tnps. If 
the Proprietary Controls is to be oonveyed to the United States, the Proprietary Controls and title 
evidence (#lcludirig final title evidence) shall be ·prepared in accordanCe with the U .~. Department of 
Justice Title Standards 2001, and approval of the sufficienqy of title must be obtained as required by 
40 u.s.c. § 3111. 

25. For purposes of Paragraphs 23 and 24, ''best efforts" includes the payment of 
reasonable sums of money to obtain access, an agreement to restrict land/water use, a Proprietary 

. Controls, and/or an. agreement to release or subordinate a prior lien or encurp.brance~ except that·''best 
. . efforts." ·do not i.11clude the payment of any sums of money to the Davises. If, within 45 days after the 

Effective Date,.Settli.ng Defe1idants have not:·.(a) obtained agreements to provide access, restrict . 
land/water use, or record Proprietary Controls~ as required by Paragraph 24.a(l ), :24.a(2), .or24.a(3); 
or (b) obtained, pursuant to Paragraph 23.c(2) or 24.b; agreements from the holders ·of prior liens or 
encumbrances to release or subordin~t~ such lielli? or. encumbrances to'the Proprietary Controls, 

. Settling Defendants shall promptly·noticy the United States and the State in writing;· ~d shall include 
· ill that notification a summary.'ofthe steps that Settling DefeiJ,dants have taken to··attemptto comply 

with Paragraph 23 or 24. The.United St~tes and ·the State may, a8 it deems appropriate, as~ist 
. Settling Defendants .in obtaining access; agreements to restrict land/water use, Proprietary Controls, 

or the release ·or subordination of:a prior lien or encumbrance. Settling Defendarits shall reiinburse 
the Umted States and the State under Section XV1 (Payments for Response Costs} for all costs 
incurred, direct or indirect, by the United States. and the State iii obtaining such access,' agreements to 
restrict land/water use,, Proprietary Controls, a.Ud!or therelea.Se/subordination of prior lie11s or 
encumbrances including, 'hut not Iilmted to, the· cost of attorney time· and the amount of monetary 
consideration paid or ju8t compens~tion. < 

. ' 26. . . . If EPA, after a reasonable opportunity for. review and comment by the State . 
. . determines that Institutional Controls in·.the fo~ of state or local laws, regulations; ordinances, 

zoning restrictions, or other governmental· controls are needed, Settling Defendants shall cooperate 
with 'EPA's and. the State's :efforts to secure· and· ensure corp.pliartce. With such governmental controls. 

27; . Notwithstanding.anyprpvision of the Consent Decree, the United States and the State 
retain· all of their access authorities and rights, as well as all of their rights to require Institutional 
·controls, including enforcement authorities· related thereto, under CERCLA, RCRA, and any other· 
applicable statute or regulations. 

X. REPORTINGREQUIREMENTS 

28. In addition to any other requirement of this Consep.t Decree, Settling Defendants shall 
submit to EPA· and the State 2 copies of written monthly progress reports during periods when work 
is taking place at the Site that: (a) de~cribe the .actions that have been taken toward achieving 
compliance with this Consent Decree during the previous month; (b) include a sumn'lary of all results 

. of sampling and tests and all other data received or generated by S·ettling Defendants or their 
~ontractors or agents in the previous month; (c) identifY all plans, reports, and Qther deliverables 
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required by this Consent Decree completed and submitted during the previous mol}.tQ.;. (<i) 9-,¢s~tib~ ~1 
actions~ including, but not limited to, data collecti(:m 311d implementation of work plcm.s, th&t ar@ 
$Cheduled fOJ:' the next six weeks and provide other information relating to the progress of 
construction, including, but not limited to, critical path diagrams, Gantt charts and Pert chart$.; 
(e) includt;l informatiotl regarding percentage or-completion, unresolved delays encountered· or. 
anticipated that m~y affect the future schedule for implementation of the Work; and a description of 
efforts made to mitigate those delays or anticipated de.lays; (f) include any modifications to thY work. 
plans or other schedules that Sett~g Defendants have proposed to EPA and the· State or that havy 
been approved by EPA, after a reasonable opportunity for review and comment by th~ State; ang 

. (g) describ~ all activities undertaken in support of the Community Relations Plan during the previous . 
w.onth and those to be undertaken in the next six weeks. Settling Defendants shall submit these 

. progress reports to EPA q.nd the State by·fue tenth day of every month following the ~od~ng pf tWs 
·: Consent Decree until EPA, after a reasonable opportUnity for review and comment by the .State,· 

~otifi.es Settling Defendants pursuant to Paragraph 48.b of Section XIV (Certification of . . 
Com.pletiotl). If requested by EPA or the State, Settling Defendants shall aiso provide briefitigs for . 
ErA and the State to discuss fue progress of the Work. 

29. Settling Defend,ants ·shall notify EPA and the State of any chmge in fu~ schedule 
d,esc~bed in the monthly progress report for the pe.rforman<;:e of any actiVity, including, h~t npt. 
Umitixi ·to, d~.ta coHection and implementation of work plans, no later thlill seven· days' prioi tq 1h@.: ... ·. 
performcmce of the activity. 

30.. Upon the occurrence of any event during performance of the Work that Settlipg 
-Defeo.dants ~e required to report pursuan,t·_.to Section··1 0.3 of CERCLA, 42 U,S.C. § 9603; o:r $e~t.io11. 
304 ~fthe Emergency Planning ~d ~om.lnutrity Right-to.:.J,mow Act ("E}>CRA."), 42 U,S:C. ·§· ~1.q"Q4, 

. Settl.ing Defendants shall within 24.hours qfthe onset of such event orally nt;iti;fy the E.P APioJ~d. 
Goord.~~atoror thci Alt~rnate EPA Project Coo:rdjnator(ip. t4e ·event of th,e unavailability 6:f th~ ~r A . 

. Project Coordinator), or, in the event that 11ei1her the EPA Project Coordinator nor.AJ.tetnate ~?A·.'·· · 
. Project Coordinator is available, the E~ergency Response Section, Regio11- 1, United States 

Environ!nental Protectiqn Agency and· the "State Project Coordinator, These repbrting require.m.e~t& -: 
are in addition to the reporting required by CER.CLA Section 103 or EPCRA Section 304. 

. 31. Within 20 days after the onset of such an event, Settling Defendants shall furnish to 
EPA and the State a written report, signed by S~ttling Defendants.' Project Coordinator, setti~g foft-4 
the events fuat occurred and the measures taken, and to be taken, in response thereto. Within 30 d?-ys 
after the conclusion of such an event, Settling Defendants. shall submit a report setting forth all 
actions talcen in response thereto. 

-32~ Settling Defendants shall-submit 3 copies of all plans, reports, data, and other 
deliverables required by the SOW, the R(;medial Design Work Plan, fue Remedial Action Work 
Plan, or any other approved plans to EPA in accordance with the schedules set forth in ~uch plans. 
Settling Defendants shall simultaneously submit 3 copies of ail such plans, reports, data, aJ.ld other 
deliverables to ·the State. Upon request by EPA and/or the State, Settling Defe~dants ·sJ.iall.submit ill 
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electronic form all or any portion of any deliverables Settling Defendants are required to submit 
pursuant to the provisions of this Consent Decree. 

33. All deliverables submitted by· Settling Defendants to EPA and the State that purport to 
document Settling Defendants' compli~ce with the terms of this Consent Decree shall b~ signed by 
an authorized representative of Settling Defendants. 

XI. EPA APPROVAL OF PLANS, REPORTS, AND OTHER DELIVERABLES 

34. Initial Submissions. 

a. . After review of any plan, report; or other deliverable that is req1;1ired to be 
submitte<;lfor-approval pursuant to this Consent De~ree, EP~ after reasonable opportunity for· 
review and comment by the State, shall:. ( 1) app~ov~, in whole or ·in part, the submission; (2) approV:~ 

·the .submission upon specified conditions; (3) disapprove, in whole or in. part, the submission; or . 
. ( 4) any' combination of the foregoing. . . 

b. EPA also may modify the injtial submission to cure deficiencies in the 
.s~bmission· if: (1) EPA determines t:'Qat disapproving the sqb~ssion and awaiting a resubmis~ion. 
would cause substantial disruption to th~ Work; or (2) previops subnnssion(s) have been· disapproved ... 

. :due to material defects and the dencJ.encies iJj the initial supmission under C?nsideratiori in~cate a, ... 

. had faith lack of ef(ort to submit an acceptable plan, report, or deliverable. 

. . 35.· . R~subrri.issions. Upon ~ecei~t of a noti9e of disapproval under Paraitaph .34:a(3) or ... 
·. (4), or~fi.:equired by a notice of approval upon .. spe~ified conditions· ~det Paragraph ~4.a(2), $ettliiig .. 
. DefehdfiDtS shall, within 14 days or such l<?nger tiJ:ne as.specified by ~PAm sucJl notice, com~qt the . 
. . defici¢ncies.and resubmit the plan, repoJ:t, or other' deliverable for approval.. After review of the' . . 

. . reslibn.ll.ited plan, report~ or other deliverable,. EPA, after & reasonable opportunitY for review an4 
. coinr.O.entby·the State, may: (a) approve, in wlio·~e or in·.part, the resubm.lssion; (b) approve the 

. resubAlission up~n specified conditions; (c) modify' the resub~ssion; (d) disapprove, in whole or' in 

. . part?· the resub:inission, requiring Settling Defendants· to ~orrect the defiCiencies; or ( e} any . 
combfuation of the foregoing. 

36. Material Defects. If an iriitial~y submitted or resubrrutted plan, r~port, or other 
. deliverable contains a material defect, and th~ plan, report, or other deliverable is ·disapproved or 
modified by ;EPA u,nder Paragraph 34.b(2) or 35 .due to sl:tch material defect, then the material defect 
·shall constitute a lack of compliance for purposes ofPara~aph 75. The.provisions ofSection.XX 
(Dispute Resolution) and Section XXI (Stipulated Penalties) shall govern the accrual and payment of 
any stipulated penalties regarding Settling Defendants' submission.s under this Section. 

37. Implementation. Upon approval, appr<;>Val ~pon conditions, or modification by EPA 
~der Paragraph·34 (Initial Submissions) or Paragraph 35 (Resubmissions), or'any.plan, r:eport, or 
other 'deliverable, or any portion thereof: (a) such plan, report, or other deliverable, or portion 
thereof, shall be incorporated into and enforceable under this Consent Decree; and (b) Settling 
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. Defendants shall take any action required by such plan; report, or other deliverable, or portion 
thereof; subject only to their right to invoke the Dispute Resolution procedures set forth in 
Section XX: (Pispute Resolution) with respect to the tp.odifications or conditions made by EPA, after. 
a reasonable opportunity for review and comment by the State. The implementation of any 
non-(jeP,cient portion of a plan., report, or other de1iv:erable submitted or resubmitted under 
:Paragraph 34 or 35 shall not relieve Settling Defendan'ts of any liability for stipulated penalties 'QD.der 
$.ection XXI (Stipulated Penalties). 

XJI. PROJECT COORDINATORS 

38. Within 20 days after signature of this Consent Decree by the Settling Defendants, 
SettliQ.g D~fendants, the State and EPA will notify each other, in writing, of the n~e, addre~s, and 
t¢lephone number of their respective designated Project Coordinators and Alternate Project 
Coordinators. If l:l Project Coordinator or Alternate Project'Coordinator.initiaJly designated is 
9,hmged, the identity of the successor will be given to the other Parties at least five working days 
before. the change occurs, unless ·impracticable, but in rio .eve~i' later than the actual day tlie chaJ.lge is 
:made. Settling Defendants' Project Coordinator:shall b~· subject to disapproval by EPA and shall 
have the technical expertise sufficient to adequately oversee all aspects of the Work. Settling 
p.efendants' Project Coordinator shall not be an attorney for.;m.y Settling Defendant in thjs n:la#er: 
lfe or she Dfay assign oth~r representatives, inqluding other coutracto~s, to serve~ a Site. 

. r.epresentatlve for oversight of perfomiatlce· of daily bpe.t'~tions dUring remedial activities. 
. . . . .· .' . . .· :. : .': .. . . . . . :·· 

. · 39: . ~ Plaititiffs may designate· other represeritatives;·tnCiudirig, but.not limited to; EPA an.d 
State employees, and federal.and State contractors &nd··consultants~ to observe and mon.itor th~ 
progress of any activity undertaken pursuant to this Consent Decree. EPA's Project Coordiria,tor and ·. 

: AJ.teJ,nat~ Project Coordin~tor shall have the authority law:fi;dly v~sted ·in a Remedial Project Manager 
("RPM'') ~:n,d an On-Scep.~··coordinator ("OSC?') by the NCP~ 40 C.P.R. Part 3·oo. EPA's ProJect 
Coordipator'or Alteqjate Project.Coordinator sh~1 have authority, consistent with the NCP, to l;lali 
;:my Work required by this Consent Decree and. to tatce any· ri~cessary response action when· :Q.e .or she . 
determines tliat conditions at the Site constitute a:rl. emergency situation or may present· an iJ:mnydiate 
threat to· public health or welfare or the environment ·due to release, or threatened release ofw ru:ite . 
Material. 

41. In order to ensure the full and final completion of the Work, Settling Defendants shall 
estabiish and maintain a performance guarantee, initially in the amount of$13;700,900.00, for the 
benefit of EPA (hereinafter "Estiinated Cost of the Work"). The performance guarantee, which must 
be satisfactory in form and substance; to EPA, shall be in the form of one or more of the following 
mechanism~ (provided that; if Settling Defendants intend to use multiple mechanisms, such multiple 
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. mechanisms- shall be limited to surety bonds guaranteeing payment, letters of credit, trust funds, and.·'. 
41-surance policies): 

a. A. surety bond unconditionally guaranteeing payment and/or performan~e of 
the Work that is i~su~d by a surety company among those listed as acceptable sureties on federal 
bonds as set forth in Circular 570 of the U.S. Department of the Treasury; 

b. . . One or more irrevocable letters of credit, payable to or at the direction of EPA, 
that is issued by one or more finanCial mstitution( s) (1) that has the authority to issue letters of credit 
and (2) whose letter-of-credit operations are regulated and examined by a federal or state agency; 

. A trust fund established for the benefit of EPA that is administered by a trustee 
(1) that has the authority to act as a. trustee. and (2) whose trust operations are regulated and exammed 

. by a federal or state agency; 

. d. A p~licy of insuranc~ that (1) provides EPA with acceptable rightS. as a 
. beneficiarY-thereof; and (2) is issued by an. insurance carrier (i) that has the authority to issue. 
msur~ce policies in the applicable jUJ.1.sdiction(s)and (ii) yvhose insurance ope!atio~s .~e r~gulated 
and examined by a federal or state agency; 

. e. A demonstratioD, by one or .mor~ Settling Defendants that ~ach such Settli~g . 
Defend~t meets the financial. test criteria of.40.C.F.It § 264.143(f) with respect to the .Estimated 
9osf of the Work (plus the.an;10unt( s) of any oth~r federal or ~n.y:state environmental obligations 
financially assured through the ·use of a financial test. or guarantee); provided that all other 
reql-tiremerits of 40 C.P.R.§ 264.143(f) are.mqt to. EPA's satisfaction; or . . . . . . . 

. .. . f. . A wrifte~ guarantee to .fu:D.4 or perform the Work executed in favor of EPA by 
one or more .of the following: (1) a direct or indirect parent company of a Settling Defendant, or'(i) a· 
cqmpany that has a "substantial business relationship;' ( defined in 40 C.F.R. s 264~ 14 i (h)) with at 
least' one Settling Defendant; provided, however, that any company providmg such a gilar~tee mu,st 
·demonstrate to the satisfaction 9fEPA that it s~tisfies.the financial test and reporting requirements 
.for owners and operators set forth in subparagraphs (1) through (8) of 40 C.F.R. § 264.143(f) with 
respect to the Estimated Cost of the Work (plus the amount( s) of any other federal or any state 
environmental obligations financially assured through the use of a financial test or guarantee) that it 

. ·proposes to guarru:itee hereunder. 

42. Settling Defendants have ~elected, and EPA has folllid satisfactory, as an initial 
performance guarantee [insert type(s)] pursuant to Paragraph 41._, in the form attached hereto as 
,Appendix F. Within 21 days after the Effective Date, Settling Defendants shall execute-or otherwise 
finalize all instruments or other documents required in order to make the sefected performance 
guatantee(s) legally binding in a fonn substantially 1dentical to the documents attached hereto as 
'Appendix F, and such perf9rmance guarantee(s) shall thereupon be fully effective. Within 30 days 
after the Effective Date, Settling Defendants shall submit copies of all executed and/or otherwise 
finalized instruments or other documents required in order to make the selected performance 
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· guarantee(s) legally binding to the EPA Regional Financi~ Management Officer in accordance with·· 
Section XXVII (Notices and Submissions), with a copy to the United States and EPA and the State as 
specified in Section XXVII. 

43. If, at any time after the Effective Date and beforeissuance of the Certification of · 
Completion of the Work pursuant to Paragraph 48, Settling Defendants provide a performance 
guarantee for completion of the Work by means of a demonstration or·gu,arantee p1;1rsm:mt to 
-Paragraph 41.e or 4l.f, the relevant Settling Defendants shall also comply with the other relevant 
requirements of 40. C.F .R.: § 264.143(f) relating to these mechanisms unless otherwise provided in 
this Consent Decree, including but not limited to: (a) the initial submission of required financial 
reports and statements from the relevant entity's chief financial officer ("CFO") and independent 
certified public accountant ("CPA"), in the form prescribed by EPA in its financial test sampl~ CPO . 
letters and CPA reports available at: · 
http://www. epa.gov/ compliance/resources/policies/cleanup/superfund/fa-test-samples. pdf; (b) the · ·· 
wmual resubrhission•of such reports and statements within 90 days after the close ofe~ch such . 
entity's fiscal year; and (c) the prompt notification of EPA· after each such entity determines that it no 
longer-satisfies the financial test requirement~ set forth at 40 C.F.K § 264.143(f)(l) and in any event .. 
witblli 90 days after the close of any fiscal year in which such entity no .longer satisfies such financial 

. test requrrepJ.ents. · For purposes of the perfoimance guarantee mechanisms specified in this Section· . .xm, references in 40 C.P.R. P~ 264, Subpart H, to "closure," "post-closure,'" and ''plugging and 
· abandonment" shall be deemed to include the Work; the terms '~current closure cost ·estilnate,"· 
~~Gl,l,l.Tent post-closure cost estimate,'~ and "current plugging and abandonment cost-estimate'' shall be' 
c;Ie.emed to include the Estimated Cost of the Work; the terms "owner" and "oper~tor" shall be · 
4eemed to.refer to each Settling Defendant making a demonstration under Paragraph 41.e; ~d the 
t~ms "facility'? and ''hazardous waste facility'' shall be deemed to include the Site.-

44. fu the event th~t EPA determines at any time that a performance guarantee provide.cl 
_by any Settling Defendant pursuant to this Section is inadequate or otherWise no longer satisfies the · 
requirements set forth in tlris Section, whether due to .an increase in the estimated cost of completing 
the Work or for any other reason, or in the evep.t that any Settling Defendant becomes. aware of · 
information indicating that a performanc.e guarantee provided pursuant to this Section is inadequate 
or otherwise no longer satisfies the requirements set forth fu this ·section, whether due to an increase 
·iil the estirria,ted cost of completing the Work or for any oth~r reason, Settling Defendants, within 30 
days after receipt ofnotice of EPA's determination or, as the case maybe, within 30 days after any 
Settling Defendant becoming aware of such information, shall obtain and present to EPA for 
approval a prop~sal for a revised or alternative form· of performance guarantee listed in Paragraph 41 
that satisfies all requirements set forth in this Section XIII; provided, however, that if an,y Settling 
Pefendant cannot obtain such revised or alternative form of performance guarantee within such 30-
day period, and provided further -that the Settling Defendant. shall have commenced to obtain such 
revised or alternative form of performance guarantee within such 30-day period, and thereafter · 
diligently proceeds to obtain the same, EPA shall extend such period for such tinie as is reasonably 
p.ecessaryfor the Settling Defendant in the ex~cise of due diligence to obtain such revised or 
alternative form ofperformanGe guarantee, such additional period not to exceed 30 days. In seeking 
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approval for a revised or alternative form of performance guarantee, Settling Defendants shall .follow 
the procedures set forth in Paragraph 46.b(2}. Settling Defendants' inability to post a perforrriance 

.. griarantee for completion of the Work shall in no way excuse performance of any other requirements 
of this Consent Decree, including, without limitation, the obligation of Settling Defendants to 
complete the Work in strict accordance with the terms of this Consent Decree. 

45. · Funding for Work Takeover. The commencement of.any Work Takeover pursuant to 
Paragraph 89 shall trigger EPA's right to receive the benefit of any performance guarantee(s) 
provided pursuant to Paragraphs 4l.a, 4l.b, 4l.c, 4l.d, or4l.f, and at such time EPA shall.have 
immediate access to resources guaranteed under im.y such performance guarantee(s), whether. in cash 
or in kind, as needed to continue and complete the Work assumed by EPA under the Work Takeover. 
Upon the commencement of any Work Talceoyer, if (a) for any reason EPA is unable to promptly ·. 
secure the resources guaranteed under any such performance guarantee(s), whether in cash. or in kind, 
necessary to continue and complete the Worlc assumed by EPA linder the Work Takeover, or (b)· in 
the event that the performance guarantee involves· a demonstration of satisfaction of the financial test 
cri,teria·pursuant to Paragraph 41.e or Paragraph 4l.f(2), Settling Defendants (or in the case of 

· Pa,ragraph 41.f(2), the guarantor) shall immediately upon written demand from EPA deposit into a 
special account within the EPA Hazardous Substance Superfund or such other account as EPA may 

· specify, in immediately available funds and without setoff, counterclaim, or condition of any kind, a 
cash amount. up to but not exceeding the estimated cost of completing the Work aS of such date, as 
determined by EPA. In addition, if at any time .EPA is notified by the issuer of a performance· 
guarantee th~t such issuer intends to cancel the performance guarantee·mechanis~ it has issued, then, 
.unless Settling Defendants p1:ovide a substitute performance guarantee mechanism in accordance 
·with this Section XIII no later than 30· days prior to the impending cancellation date, EPA shall be 
entitled (a~ of and after the date that is 30 days prior to the impending cancellation) to draw fully on . · 
the funds guaranteed under the then-existing performance guarantee. All EPA Work Takeover. costs 
not reimbursed under this Paragraph shall be reimbursed under Section XVI (Paynients·for Response 

:· Costs). · 

46. Modification of Amount and/or Form of Performance Guarantee .. 

a. Reduction of Amount of Performance Guarantee. If Settling Defendants 
beUeve that the est:i.rllated cost of completing the Work has diminished below the. ar,nount set forth in 
Paragraph 41, Settling Defendants may; on any anniv~rsary of the Effective Date, or at any other tii:ne 
agreed to by the P.arties, petition EPA in writing to. request a :reduction in the amount of the 
performance guarantee provided pursuant to this Section so that the amount of the performance 
guarantee is equal to the estimated cost .of completing the Work. Settling Defendants shall submit a 
written proposal for such reduction to EPA. that shall specify, at a minimum, the estimated oost of 
completing the Work and the basis upon which such cost was calculated.· In seeking approval for ·a · 
reduction in the amount of the performance guarantee, Settling Defendants shall follow the 
procedures set. forth in Paragraph 46.b(2) for requesting a revised or alternative form of performance 
guarantee, except as specifically provided in this Paragraph 46.a. If EPA decides to accept Settling 
Defendants' proposal for a reduction in the amount of the perfonnance guarantee, either to the 
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;:u:noun,t set forth in Settling Defendants' written proposal or to some other amount as selected by 
E:P A, EPA will notify the petitioning Settling Defendants of such decision in writing. Upon·EPA~s 
.flccwtance of a reduction in the amount of the performance guarantee, the Estimated Cost of the · 
Work shall be deemed to be the estimated cost of completing the Work set forth in EPA's written 
Q.~;:cision. After receiving EPA's written decision, Settling Defendants may reduce the amount of the.· 
p¢9rmance guarantee in accordance with and to the extent permitted by such written acceptance 
?.P,d ~h~l submit copies of all executed andlor.otherwise finalized instruments or other do~ents 
required in order to make the selected performance guarantee(s) legally binding in accordance with 
Paragraph 46.b(2). In the event of a dispute, Settling Defendants may reduce· the amount of the 
· perfori.ri~.nce guarantee required hereunder only in accordance with a final adm.inistrative or judicial · 
decisi<m. resolving such dispute pursuant to Section XX (Dispute Resolution) .. No change to the :form 
or terms of any perforn1ance guarantee provided under this Section, other than a reduction in amoU!}t, . 
is authorized. except as provided in Paragraphs 44 or 46.b. . 

b. Change ofForm ofPeri'ormance·Guarantee. 

(I) . If, after the Effective Date, Settling Defendants desire to chan,ge th~ 
· form or terms of any performance guarantee(s) provided pursuant to this Section, Settling 
Defendants may, on any anniversary of the Effective bate, or at any other time agreed to by 
the Parties, petition EPA in writing to request a change in the form or terms of the 

. performance guarantee provided hereunder ... The submission of Such proposed revised or 
~ternative performance gUaraJ+tee shall be as provided in Paragraph 46.b(Z). Any decision 
i:n.ade by EPA on a petition submitted under this Paragraph shall he imide· in EPA's sole and 

.. Urireviewable discretion, and such decision. shalf not be Sl!bject to challenge by Settlipg .: · ... , .. 
· · Defendants pursuant to the dispute resolution proVisions of this Consent Decree ot in .. any · 

·other forum. 

(2} Settling Defendants shall submit a written proposal for a revised or 
. alternative performance guarantee to EPA that shall specifY, at a m.iriimum, the estimated 

cost of completing the Work, the basis upon which such cost was calculated, and the. 
proposed revised performance guarantee, including all proposed instruments or other 

· ~documents required in order to make the proposed performance guarantee legally binding. 
The proposed revised or alternative performance guarantee must satisfy all requirem~nts set 

. forth or incorporated by reference in this Section. · Settling Defendants shall submit such 
. :proposed revised or alternative performance guarantee to the EPA Regional Financial . 
Management Officer in accordance with Section XXVII (Notices and Submissions). EPA 
will notify Settling Defendants in writing of its decision. to accept or reject a revised or · 
alternative perfoimance guarantee submitted pursuant to this Paragraph. Within. ten days 
after receiving a written decision approving the proposed revised or alternative performance 
guarantee, Settling Defendants shall execute and/or otherwise finalize all instruments or 
other documents required in order to make the selected performance guarantee(s) legally 
binding in a form substantially identical to the documents submitted to EPA as part of the 
proposal, and such performance guarantee(s) shall thereupon be fully effective. Settling 
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Defendants shall submit copies of all executed and/or otherwise finalized instruments or 
other docl;IIllents required in order to make the selected.performance guarantee(s)Jegally 

. 'binding to the EPA Regional Financial Management Officer within 30 days after receiving a · 
written decision approviilg the proposed revised or alternative performance guarantee in 
accordance with Section XXVII (Notices and Submissions) and to t}le United States and 
EPA and the State as specified in Section.XXVTI. 

c. Release ofPerformance Guarantee. Settling Defendants shall not. release, 
can,cel, or discontinue any performance guarantee provided pursuant to this Section except as·. . ... 

. provided in this Paragraph. If Settling Defe~dants receive written notice from EPA in accord::m~e· · 
with Paragraph 48 that the Work has been fully and finally completed in accordance with the tenp.s 
of this Consent Decree, or if EPA otherwise so notifies Settling Defendants in writing, Settling 
Def~ndants may thereafter release, C?ficel,.or discontinue the performance guarantee(s) provjded 
pursriant to this Section. In the event of a dispute, Settling Defendants may release, cancel, or 
discontinue the performance guarantee( s) required hereunder only in accordance wi~ a final 

· ·administrative or judicial decision resolving such dispute pursuant to Section XX (Dispute 
Resolution). 

. XIV. CERTIFICATION OF COMPLETION 

47. Completion of the Rerne.dial Action. 

. . a. Withln 90 days after SettHng Defe~dants conciude. that the R~medi~I.Aption 
has 'been .fully perfomied and the Peiforip.!illce Standards have been achieved, Settling Defe;O,dants· 
shall schedule .and condU:ct a pre-certific.ation inspection to be attended by S.ettlip.g DefendantS, EPA, 
and the State: If, after the pre-certification inspe~tion, Settling Defendants Still believe that the 
Remedial Action has been fully performed and the Performance Standards have been achieved, they 
shall submit a writteri report requesting certific~tion to EPA for approval, :With a copy to the .state, 
p'ursuan.t to Section XI (EPA Approval of Plans, Reports, and Other Deliverables) within 30 days 
after the inspection. In the report, a registered professional engineer and Settling Defendants' Project 
Coordinator shall state that .the Remedial Action has been completed in full satisfaction of the 
requirements of this Consent Decree. Tlie written report shall include as-built drawings signed and 
stamped by a professional engineer. The report shall contain the following statement, signed by a 
responsible corporate ofiicial of a Settling Defendant or Settling Defendants' Project Coordinator: 

I certif:y under penalty oflaw that this document and all attachments were prepared Uilder my 
, direction or supervision in accordance-with a system designed to assm:e that quaiified 

pen;qnnel properly gather and evaluate the information submitted. Based on my inquiry of 
the person or persons who manage the system, or those persons directly responsible fot 
gathering the information, the information submitted is, to the best of my knowledge and 
belief, true, accurate, and complete.' I am aware that there are significant pe~alties for 
submitting false information, including the possibility of fine and imprisonment for knowing 
violations. · 
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If, after completion of the pre-certification inspection and receipt and review of the Written r~ort, 
EPA,. after reasonable opportunity for review and comment by the ~tate, detennines that th~ 
Rem~ial Action ot: any portion therepfhas not been completed in accordance with this Consent · ·. 
-D~cree or-that the Performance Standards have not been achieved, EPA will notify Settling 
Defendants in writing of the activities that must be undertaken by Settling Defendants pursuant to · 
this Consent Decree to complete the Remedial Action and achieve the Performance Standard.s, · . 
i:n;ovided, however, that EPA may only require Settling Defen<Jants to.perfo:qn such !iCtiviti~s 
pursuant to this Paragraph to the extent that such activities are consistent with the '~scope of the 
remedy set forth m the ROD," .as that term is defined in Paragraph 13 .a. EPA will set forth in. the 
notice a schedule for perf01.mance of such activitjes consistent with the Consent Decree and the SOW. 
or require Settling Defendants to submit a schedule to EPA for approval, afier a reasonable' · 
opportunity for review and comment by the State, pur&'Uaut.to Section ·X:r (EPA Approval ofPl<w.s, 

· Reports, ab.d Other Deliverables). Settling Defendant~ shall perform all activities described in the 
_notice in accordance with the speci~cations and schedule~ established pursuant to this Paragraph, 

. ____ -'- · svbj"ect to their right to invoke the dispute resolution.procedures set forth in Section XX (Pisml.te 
Resolution). · · 

b. If EPA concludes~ ba.Sed on the initial or any subsequent report requestiUg 
Ceitification of Completion of the Remedial Action· and after a reasonable opportl.i.J:Jjty fQr r~view· 
~n<;l c61'1:im,ent by the State, thai-the Remedial Action has beeri perrorilled.in aecordance with.this ., · 

. ·CPnset;J.t Decree and that the Performance s·tandards have beep. a9bieved, EP Aw~l so certify in .. 
· w.titi,ng to .. Settling I>efendants. This certification shall constitUte the Certification o:f Completion qf. · 

the R~Iiledial Action for p]JtpO'ses of this Consent' Decree, including; but not J¥ni~ed to, Secti<?n ~ 
(Coveri.an,ts by Plaintiffs). Certificati~n of Completion of the Reip.edial Acti.on shall not affect : · . 
s;ettlirig Defendaq.ts' remainin~ obligations. under this'. Consent i)ecree: · 

· · 48. Completion of.the Work.'· 

a.· Within 90 day~ after Settling Defendants concJude that all phases ofth~ 
Work, other than i:lJ1yremaining activities required under Section VII'(Remedy Review),. haye been. 
fully performed, Settling Defendants shall scheQ.ule ab.d ·conduct a pre-certification inspection to be . 

· attended· by Settling Defendants, EPA, and the State. If, after the pre-certification inspection, 
Settling Defendants still believe that the Work has been fully perfotmed, Settling Defendants shall 
:;;ubmit a written report by a registered professional engineer stating that the Work has l;>een 
completed in full satisfaction of the requitem,.ents of this Consent Decree. The report·shall conthlri 
the statement set forth-in Paragraph 47.a, signed by a responsible corporate official of a Settling 
Defendan,t or Settling Defendants' Project Coordinator. If, after re~iew-ofthe written report, EPA, 
.after reasonable opportunity for review and comment by the State; detennines that any portion of the 
Work has not been completed in accordance with this Consent Decree~ EPA will notify Settling 
Defendants in writing of the activities that must be undertaken by Settlmg Defendants plirsuant to 

· · · this Consent Decree to complete the WorJ.s provided, however, that EPA may only require Settling 
Defendants to perfonn such activities pursuant to this Paragraph to the extent that such activities are 
consistent with the "scope of the remedy set forth in f~.e ROD," as that term is defined in 
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Paragraph 13.a. 'EPA will set forth in the notice a schedule for performance of such activities 
consistent with the Consent Decree and the. SOW or. require Set;tling Defendants to submit a schedule 
to EPA for appr<;lval, after a reasop.able opportunity for review and comment by the State, pursuant to 
Section XI (EPA Approval of :Plans, Reports, and Other Deliverables ). Settling Defendailts shall 
perform all acti,vities· described in the notice in accordance with the specifications and schedules 
established therein, subject to their right to invoke the dispute resolut1oi:rprocedures set fori:Q. ill . 

· ~ection XX (Dispute ResC?lution) .. · · 

b. IfEPA concludes, based on th~:: iriitialor any subsequent request for 
Certification 'pf Completion of th~ Work by Settling Defendants and after a reasonable opportunity 

. for review and comment by the State, that t}le Work has b~en perforn:led in accordance with this · 
Consent De~ee~ :EPA wm· so n,otifY S~ttling .Oefend~ts in writing. · 

xV. ~MERGENCY RESPONSE 

. · 49. · :: if any action ~r ·o(;cuirence during ':the p'erformance of the Work that causes ·or·· 
th:i:eatelli; a r~lease ·Of Waste Material from the S'ite that co~titutes an ymergency situation. or may 
present an iillmedlate threat to public health or welfare or the environtnent, Settling Defendants· shall, 
subjec;:t i~ Paragn_tph 50; immediately-take aJ,l appropriate action to prevent, abate; or IQ.ini.rnize such . 

. release or tJjreat qf release, and shail immedi~tely notify.the.EP A's Project Coordiq.atm;,. or, if the 
. Proj~ct Coordin~for ~s unavailabl~,. EP A'_s Alterp.ate.J:>,roj~ct _C~ordinator and the ~tate~_·s Proj.e~t . 

Coordinatm;: If ~~ither of thes~ perso~, is ava.llab~e, .::;et;tlipg Defendants shall notify the lp:P A · . 
Em.~gei;tcy Resp_onse Unit, Region 1. ~ettling.Defendant~ -sh~ taJce suc];l actio~ in cqnsultatiori 
with. :EPA'sJ>roject Coordmat9r or dther· avallable au~ptized.EPAofficer, ·state~s Proj~::ct · · 
CoordinatoJi, and in accordan~e with all applicable::proyj.s{on~ ofth~ Health ~d Safety.}>!~, th~ 
C.Ontingency .Pla.nS, and any other appll~bie plans or documents .developed pursuant to the SOW. -.In 
t:p.e event t~at ~ettllng Defendants fail to take appropriate re~po~~ action as required by this' Section, 

. and EPA or, as appropriate, the State takes such action j.nstead, Settling Defendants ~hail reimburse 
EPA and.th;e State all costs ofthe response-action under.Sectiqn XVI (Payments for Respon8e·costs). . . . 

·. 50.' Subject to Section xXn (Covenants by:Plaintiffs), nothing in the pre~eding Paragraph 
·or.in this Consent Decree shall be deenJ.ed.to limit any authority of the United States; or the State, (a) 
to take all appn)priate action to p:rotect human he_alth and. the environment or to prevent, abate, . . 
respond to, orminimi~e an actual orthreatened releas.e ofWaste Material-on, at, or.from the Site, or 

·(b) to direct or order such action, or seek an order .from the·CoUJ.i:, to protect human health and the . 
environmeht or to prevent, abate~ respond to, or minimize an actual or threatened release of Waste · 
Material on, at, or from the Site .. . . ' : 
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Xvi. PAYMENTS FOR RESPONSE COSTS · 
. . . . . 

.Sll Payment by Settling Defendants for Future Response Costs. S~ttling Def~:p,di'1Jlt~ shall. 
· V?.Y.. to :EPA ~1 FutUre Response ·costs not inconsistent with the NCP. . · · 

· a. On a p~riodic.basis, EPA. will ~end Sett@g ])e;f~npi:1,Ilts a blli req~g ··. 
. . J?~y.w,ent tl,lat includes a cost' summary with direct an:~ indirect Gosts ·incurred by EPA aP.4}t!:!. · 

. ~~tr~ctors a.n,d a Depmtment of Justice ("DOJ") C?tSe cost sllm.mary. Settling Def~ndants fJlJ,alltnake 
aJl paynients within 30 days ·after Settling Defendants' receipt of each bill requiring payment, except 
as of:J:lerwise provided in Paragraph 53, in ·accordance with Paragraphs 52.a (Iri.St.;ructio~s fgr Fu.tqi'e 
Re~ponse Cost Payrpents). 

. . . q! ·Th.e total: ap,1ount to b~ p~id by Settl~g Defind~ts for Futur.e. E,espon,se C~sts 
pursuant to tins Paragraph shall be depositerl: by EPA in the Da:vis Liqu:ld. waste Site Special 
-A.ccount t~ be retaille!l and used to conduct or finance response actiOllilJ;l.t Of in conn~cti<;>n wit4 the 
·Site, or to be transferred by EPA to the EPA Hazardous Substance Superfund. ·: · 

. . . . . ' . ' ~ 

· . · c. . Payments by Settling Defendants for Future Response Costs to State.· S¢ttijp.g . 
. D.~f.~l14ailts shall pay ~o tb.e State: &u State Future Response Costs ·not inconsistent Wi$. t4~ 'NG.P." T6e · 
, State wijl send Settling Defendants a bill requiring payment that inclu.des a. State-pr!';lpli,r~d :cost ... ·. 
~l:lmPlWY on a p~ri.odic basjs .. Settling.])efendants· s.hall. make all p{,iYQ.l~!lts wttJU,n,)Q clays ~ft~r·· ... · 
SQttlin$ P<ilf~Qdal;lts'.~eceipt of each bill requirin~ p·ayment, except a~rotQ.erwiStf pro'i4~d. w .. 
J.?ara~aph $3. Settlin~ Defendants.shall make a.J;l paym~Q.~ to the State required by ftti~ P~f!:grEJ:~li; 4i 
.aqoordan9e ~th th,e State payment instructions· tn·Paragraph $2. · . . . . · . .· . · . 

52. Pavment Jnstructions·for Settling Defendants. 

·a. Instructions for Future Response Costs Payments arid Stipulated Penalties. Ail ·. 
· .P~:Yments required~ elsewhere in tJ:Vs Consent Pecree, to.be made in accqrdance with thi.s · · · · 
.. Para&raph sz".a shail·b~ inade by Fedwire. EFT to: . 

Fe~eral Reserve Bank of New York 
ABA= 021030004 
Accol,Ult = 68010727 
SWIFT addres~i = FR.NYUS33 
3:? Lil?erty Stre~t 

· NewYorkNY 10045 · · 
Field Tag 4200 of.t~e Fedwire message should ·read "D 68010727 Enviromnental.Pr~tection . 
A.gei).cy'' · · · · · · 

·For ACH payment: 

PNCBarik 
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808 17th Street, NW . 
W asillngton, DC 2007 4 . 
Contact -Jesse White 301-887-6548 

· ABA= 051036706 
Transaction Code 22 .- checking . · 
Environmental Protection Agency 
Account 3.10006 .· 
CTXFormat 

For ·online'payment: 

Payment shall be made at https://www.pay.gov to the. U.S. EPA accou.iJ.t in accordance with 
. instructions to be provided to Settling Defendants by EPA following lodgmg of the Cm.isent Decree. 

Forilie State Of Rhode Island: 

For AC.R payment: 
·Bru,ik'ofAmerica . 
17fAddison ·Road 
Windsoi.-~·ct·o6o95 · .· . . . 
Contapt:;' Arlene Kirby 866-222-1948 
ABA#: 01.150,0(>10.. . . . 

Checkirtg Account . 
State of Rhode Island Generill Fund 
Account #0 108000671 

·. For C;»:tteck Paymen,t: 

'• ":• 

.· · . 
. ·.· .. ··. ·:. 

: ... 

Please: ~a.ke che~k payable to: "9enerai. Treaswer, State of Rhod~· Island" and mail to: R1 
·Department o;f Environmental ,Management, Office ofW aste ·Management, ATfN: Gary Jablonsid; 
235 Promenade Street, }>:t;ovidence; RI 02908. · 

b. . Instructions for All Pavments. All payments made under Paragraph 52a 
(fustructions for Future Response Cost Payments) shall reference thi .. CDQS Number, Site/Spill I0 
Nu.rD.ber 0117, and DOJ Case :Number 90-1~-2-137/3. At the time ofanypayment~equiredtq be 
made in accordance with Paragraphs 52. a, Settling Defendants shall send nonce that paymeJ.lt has 
b.eeri. made to the United States, and to EPA, and to t;he State" in accqrdance w!tl:i. Section XArvll 

. (Notices and Submissions), and to the EPA ·crn:cinnati Finance Offi~e by email at : . . .. 
acct:Sreceivable.cinwd@epa.gov, or by mail at 26 Martin Luther King Drive, Cincinnati, Ohio 45268. 
· Such notice shall also reference the CDCS NUJ.-nber, Site/Spill II) Number, and DOJ ~ase Nlimber. 

53. Settling Defendants may contest any Future Response Costs billed under 
. Paragraph 51 (Payments by Settling Defendants for Future Response Costs) if ~ey determine that 

3.0 

Case 1:11-cv-00558-M-DLM Document 4-1 Filed 02/17/12 Page 7 of 23 PageID #: 350 



   
Case 1:11-cv-00558-M-DLM Document 2-1 Filed 12/28/11 · Page 33 of 34 PageiD #: 45 . 

. Davis Liquid Waste Superfund Site 
Remedial Design and Remedial Action Consent Decree 

E.P A or. the State has made a mathematical error or included a· cost item ·that is not within the 
· definition C?f Future Response Costs, or if they believe EPA or the State incurred excess costs as a 
. direct result of an EPA action. that was inconsistent with a specific provision or provisions of the 

NCP or this Consent Decree. Such objection shall be made in writing within 30 days after receipt of 
the bill and must be sent to the United States (if the United .States' accounting is being disputed) or- · · 
.the State (if the .State's accounting is being disputed) pursuant to Section XXVII (Notices and. · 

· . Submissions). Any such objection shall specifically identify the contested Future Response Costs : .. : · 
and the basis for objection. In the·event of an objection;.Settling Defendants shall pay all 

.'uncontested Future Response Costs to the United States qr the State.wil:hin 30 days after Settling. 
: ·Defendants' receipt of the bill requiring paynient. · Simultaneously, Settling Defendants shall 

· · es~ablish, in a duly chartered bank or trust company, an interest-bearing escrow account that is 
· insured by the Federal Deposit h1surance Corporation (''FDIC''), and remit to that escrow account 
funds equivalent to the amount of the contested Future Response Costs.·. Settling Defendants shall 
send .to. the United States; as provided in Section ;x:xvrr (Notices and Submissions), and the State a 
·eopy of the· ttansmittalletter and check paying the ·unco1itested Future Response Costs, aitd a oopy·of . 
the correspondence that establishes and funds the escrow account, including, but not limited to, · 
'iriformation conta4Ung the'identity of the bank and baiik account under which the escrow accoUnt is 
established as well as a bank statement showing the' initiai balance of the escrow account.. . ·. 
Simulta.J;leously with establisliinent of the escrow account; Settling Defendants shan initiate the 
Dispute Resolution procedures in Section XX (Dispute Resolution). If the United States or the State 

.. ···prevails in the dispute,- Settling Defendants shal1; p~y the .~1.1Iris due (with accrued intereSt) to ~e 
United States or the State, if'$ tate costs are. disputed within five day& after the resolution ofthe 

· dispute. If Settling Defep.d?,nts prevail conq.~~g.ap.y,.aspect of the contested costs, Settling 
Defendants shall pay tliat portion of the costS. (Plus associated acetued interest) for which they did 

. . not prevail to the United States or the State, if S4ttY. c;osts ar~ disputed within five (lays after the 
resolution of the dispute. Settling Defendants shall.bedisbursed 8.Q.ybalance qfthe escrow account. 

· AU payments to the United States and the State under this Paragraph shall be made in accor~ance 
wi~ Paragraphs 52.a (Instructions for Future Respons·e Cost Payments). The dispute resolution 

· · procedure~ ,syt forth in this Paragraph in conjunction with the procedures set forth· in Section XX 
(Dispute Resolution) shall. be the exclusive. mechanisms for resolving disputes regarding Settling: · 

·Defendants' obligation to reimburse the United States and the State for their Future Response Costs. 

54. Interest.. In the event that ~m.y,paymentfor Future Response Costs requited under thiS· 
Section is not made by the date required, Settling Defendants shall pay Interest on the uripaid 
balance. The Interest to be paid on Future Response. Costs shall begin to accrue on the date of the 
bill. The Interest-shall accrue through the date of Settling Defendants' paynient. Payments of 
Interest made under this Paragraph shall be in addition to such other remedies or sanctions available 
to-Plaintiffs by virtue of Settling Defendants' failure to make timely payments under this Sectiqn 
including, but not limited to, payment of stipulated :penalties pursuant to Paragraph 76 .. 

XVII. DISBURSEMENT OF SPECIAL ACCOUNT FUNDS 
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55. .Creation of Davis Liquid Waste Site Disbursement Special Account and Agreement 
: · · to Disburse Funds to Settling Defendants. Within 30 days after the Eff~ctive Date, EPA shall 
. establish the· Davis Liquid Waste Site Disbursement Special Account ("Disbursement Special 

Account") and shall :transfer$ 9,500,000.00 from the Davis Liquid Waste Site Special AccoU.nt 
("Special Account") to the Disbursement Special Account. Subject to the terms and conditioilli s~t 

.. forthjn this Section, EPA agrees to make the funds in the Disbursement Special Accot!llt; including 
Interest Earned on the funds in the .Disbursement Special Accoi:Jnt, available for disbursement.to 

. Settling Defendants as partial reimbursement for performance of the Work under this Consent 
-- . Decree. EPA shall disburse fj.mds from the Disbursement .Special Account to Settling Defendants in · 

accordance with the procedures arid milestones for phased ~sb:ursement set forth in this Section. 

56. Timing, Amount, and Method of Disbursing Funds From the Davis Liquid Waste Site 
. Disbursement Special Account. Witb.in, 30 days after EPA's. receipt of a Cost Summ:;rrY ~d 
Certification, as defined by Paragraph 57.b, or if EPA has-reques~ed additional information: under 
Par~graph 57.b or a revised.Cost SUIIJ.Illary and Certification·under Paragraph,57.c, Wit.hin 20 days 
after receipt ofthe additional information or tevised Cost Summary and ~ertif.ication, and subject to 
the conditions set forth in tliis Section, EPA shall 4ispurse the funds· from the Djsbursement Special 
Account at the completion of the following mileston~es: 

o EPA approval of the Remedial Design Work Plan . · 
. . . . . ' 

e C~mpletion of the Pre-Desii5n Investigatio~ 

0 . EPA appr~val of the Remedi·al Action Work Plan 
' . . ... 

o Each romid of injections 

e Annually·thereafter 

At the above milestones, .and after -receipt of a Cost Summary and Certification and any··additional 
· . information requested pursuant to Paragraph 57, EPA shall disburse :fi.inds·fu the l:!IDOunts· set forth 

below: .. :. . 

o For the first $13,000,000 in covered response costs incurred and paid by the Settling 
Defendants, EPA shall disburse'an: amount equal to 50% o:f the coveted:response costs 
iricurred by the Settling Defendants, up to a maximum of $6,500,000; following completion · 
of each of the above-noted milestones and receipt of the Cost Summary and Certificatio:p:for · · 
each milestone submission: 

en .After Settling Defendants have incurred and paid $16,000,000, ofwhich $6,500,000 will 
have been reimbursed from the Disbursement Special Account, EPA shall disburse a:n 
amount equal to 100% of the covered r~sponse costs incurred and paid by tb.e Settling 
Defendants between $16,000,000 ~d $19,000,000. · 
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~ ;EPA will disburse any remaining funds in ¢.e Disbursement Special Account to the Settling 
Defendants in an amount equal to 50% of the covered response costs incurred and paid by the 

· · · s·ettling Defendant_s beyond $19,000,000, until all remaining funds in the Disbilrsement 
Specii:ll Account are exhausted . 

. 111 EP:,A.shall disburse the funds from the Disbursement Special Account to Settling.l;)efendim.ts' 
~ tP.e method determined by EPA and the Settling Defendants at the time of disbursem~1;1t .· · 

. 5,7. Requests for Disbursement of Special Acc~unt Funds. 

a. Within 30 days after ~su::wce of EPA's written confirmation that a mile1)to:P.e 
ofthe .. \VQrk, ·~ ciefined in Paragraph 56 (Timing, Amount, ::wd Method ofDisbursip_g Funds), h~ 
been satisfactorily completed, Settling D,efenda.D.ts shall submit to EPA a Cost Summary and 
C~ftifjc~tion, ~ dyfined 4J. Paragraph 57.b, ~overilig the Work p~rformed ptir~()llt to tQis Cops.ent 

· D'e.cree u.p tQ the dct.te of completion of that rp.ile~tone. Settling. Defendap.ts shall not include in ap.y 
. :.:;ubmissiop. cost~ included in a previo-us Cost Suri:un,ary ~d Certi~catjon following completion qf l:!l1 .. 

earlier ri:lllestqp.e of the Work if those costs have been previously sought or reimbursed p~s'!iagt to 
·Par<t.graph 5.6. 

b. Each: Cost SUl11,Ill.arY and Certification shaU include a complet~ at}4. . 
. a,cqu,ra,te written CQ$1: SU1Il1Uary and ceitificatipn of th~ nec.eSS~ COStS 41cur.red ai:u:J p~d· by 

, ... Settling Defendants for the Worl<: covered bythe.pa;J;iicular subn:ilssion, excluding costs n.9t · 
., · ·. ··.e}.i~l?l~ for disbursement under Par~graph 58{Costs f):xcluded from Disburiep:J.ent) .. EaC,h ·· .· 

. :Cq~t Sun.urtary and .Certificatio:q. sha.-4 cqnt3.in the 'following stat~m~nt sigO,ed by th~ Chl,~~ 
: :' · ~:.Fifumcial Officer of a Settling Defendant, an Jndependent Certified Pt1bl.i~ Accolln,t8,nt, or a . 
. Pf!f~O:a acce,Ptable to ~p A. . . .. 

To the l:lest of my knowledge, aft~r thorough· inve~tigation ~d review of 
Settling Defendants' (iocUm.entation of costs incurred and paid for Work ... 
performed pursuant to this Consent Decree [insert, as app.ropria~e: ''up to the· · 
date of completion ofmilestpne 1," "between the date of cop1pletion of 
milestone 1 and the qc;tte of cop.1pletion of milestone 2," "between 'f;h~ date of 
completion of milestone 2 and the date of cqmp~etion of the milestone 3 ,''] I 
cert~fy that the information contained in or accompanying this s1,1bi;Irission is 
true, accurate, and complete .. X am aware that there are sigpi:fic;mt peiullties for 
knowingly submitting false information, including the possibility of fine ~d 
imprisonment 

. . 
Th.e. C4ief:fipancial Officer of a Settling Defendant, the Independent Certified Public Accountant, qr 

·.other' person acceptable to EPA shall also provide .EPA a list of the docume.nts that he or she 
· . reviewed in support of the Cost Summary arid Certification. Upon request by EPA, Settling 

De:f~ndap.ts shall submit to EPA any additional information that EPA deems necessary for its review 
ap.d ·approval of a Cost Summary and Certification. 
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c. If EPA finds that a Cost Summary·and Certification includes a mathematical 
.error, costs excluded under Paragraph 58 (Costs Excluded from Disbursement), costs that are 
inadequately documented, or costs submitted in a .prior Cost Summary and Certification, it will notify 
Settling ·Defendants and provide them an opportunity-to cure the deficiency by submitting a revised' 

· Cost Summary and Certification. If Settling Defendants fail to cure the deficiency within 21 days 
after being notified of, and given the opportunity to cure, the deficiency, EPA will recalculate · 
Settling Defendants' costs eligible for disbursement for that submission and disburse the corrected 
'amount to Settling Defendants in accordance with the procedures in Paragraph 56 (Timing, Amount, 
and Method of Disbursing Funds) .. Settling Defendants may dispute EPA's recalculation under this 
Paragraph pursuant to Section XX (Dispute Resolution). In no event shall Settling Defendants be 
~sbursed funds from the Davis Liquid W a8te Site Disbursement Specia.I Account in excess of 
amounts properly clocumented in a Cost Suminary and Certification accepted or modi:ijed by.EP A 

. 58. . Costs Excluded from Disbursement. .·The following costs are excluded from, and shall · 
· · not be sought by Settling Defendants for, disbursement from the Disbursement Special .Account:' · · · 

. (a) response costs ·paid pursuant to Section: XVI (Payments for Response Costs); (b) any other 
payments made by Settling Defendants to the United States pursuant to this Consent Decree,.· 
including, but not limited to, any interest or stipulated penalties 'paid pursuant to Section XXI 
{Stipulated Penalties); (c) attorneys' fees and costs, except for·reasonable attorneys' and costs 
necessarily related to obtaining access or institutional controls as required by Section IX (Access and 
Institutional Controls); (d) costs· of any response acti'0-ties ·settling Defendants perforni that are not 

. reqUired under, or approved by EPA pursuant to, this Consen,t Decree;. (e) costs related to Sei:tJing 
. Defendants' litigation, settlement, d~velopment of potential contribution claims, oridentification of 
· defendants; (f) internal costs of Settling Defendants;ln.cluding but not limited to, salaries,' travel, or 
in-kind services, except for those eosts that represent the work ofemployees of Settling Defendants 
directly performing the Work; (g) any costs incurred by Settling Defendants. before this Consent 
Decree is signed by the Settling Defendants, except for approved Work completed pursuant to this 
Consent Decree; or (h) any costs incurred by Settling Defendants pursuant to Section XX (Dispute 
Re~olution). : 

59. Termination of Disbursements from the·Special Account. EPA's obligation to 
·disburse funds from the Disbursement Special Account under this Consent Decree shall terminate 
upon EPA's determination that Settling Defendants:· (a) have knowingly submitted a materially false 
or misleading Cost Summary ancl Certification; (b) have submitted a m~terially inaccurate or · 
incomplete Cost Summary and Certification, and have failed to correct the materially inaccurate or 
incomplete Cost Summary and Certification within 5 days after being notified of, and given the 
·opportunity to cure, the deficiency; or (c) failed to submit a Cost Summary and Certification as · 
required by Paragraph 57 (Requests for Disbursement of Special Account Funds) within 7 days (or 
such longer period .as EPA a~ees) after being notified.that EPA intends to terni.inate its obligation to· 
make disbursements pursuant to tltis Section because of Settling Defendants,. failure to submit the 
Cost SUn.liDary and Certificatimi as required by Paragraph 57: EPA's obligation to disburse funds 
from the Disbursement Special Account shall also terminate upon EPA's assumption of performance 
of any portion of the Work pursuant to Paragraph 89 (Work Takeover), when such assumption of 

34 

i 
I 

I. 
I 

Case 1:11-cv-00558-M-DLM Document 4-1 Filed 02/17/12 Page 11 of 23 PageID #: 354 



   
Case 1:11-cv-00558-M-DLM Document 2-2 Filed 12/28/11 Page 3 of 34 PageiD #: 49 

Davis Liquid Waste Super:fund Site 
Remedjal Design and Remedial Action Consent Decree 

· perrormat).c~ of the Work is not challenged by Settling Defendants or, if challenged, is upheid under 
.Section XX (Dispute Resolution). Settling Defendants may dispute EPA's ter.mination of special 
.1'\CC()unt disbursements under Section XX. 

60. Recapture of Special Account Disbursements .. Upon.termination of disbursements 
·from the Disbursement Special Account under Paragraph 59 (Ten:n.U?-ation of Disbursements from the 
~pedal Account1 if EPA has previously disbursed funds from the Disbursement Special Account for 
activities specifically related to the reason for termination, e.g., discovery of a materially false or 
.r¢sl~adin;g $ubmissimi after disbursement of funds based on that submission, EPA shall submit a bill 
to Settling Defendants for those amounts already disbursed from the Disbursement Speciat Account 
spe<?ifically related to the reason for termination; plus Inter~st on that amount covering the pedod 
from the date of disbursement of the fi.mds by EPA to the date of repayment of the funds ·by Settling 
Defendan~. Within 10 days after receipt of EPA's bill, "Settling.Defendants shall reimburse the 
Hazardous Substanc~ Superfund.forthe total amount billed: Payment shhll be made in.accordance 
. with J,laragraphs 52.a (Instructions for Future Response Cost Payments).· Upon receipt of payment, 
EPA niay.deposit all ot any portion thereof in the Special Account, the Disbursement Special 
Account, or the Hazardous Substa.D.ce Superfund. The deterin.ipatl.6n of where t0 deposit or how to 
use the funds shall not be subject to challenge by Settling Defendants pilrsuant to the dispute. 
resolution provisions of this Consent Decree or in any ofuer.foriun. Settling Defendants may dispute·. 
~p A's determination as to recapture of funds pursuant to Section XX (Disp"!lte Resolution). 

61.. Balance of Special Account Funds.· After·EPA complete$ all ~isbursement to SettJ.ihg 
P~f¢ndants in accordance with this Section, if any fund.s remain in the Disbursement Special . 

. AccoutJ.t, EPA may transfer such funds to the Special Account or "to the Hazardous· Substance 
. . S\lperfund. ~y transfer of funds to the Special Account or tlle H~ardous Substance Supedi.md 

~hall not be subject to challenge by Settling Defendants pursuant to the dispute resolution provisions 
Qf, this Consent Decree ~r in any other forllin. · · . . . . 

XVIII. INDEMNIFICATION AND INSURANCE 

62. Settling Defendants' Indemnification of the United States and the State. 

a. The United States and the State do not as~e any liability by enterillg into. 
this Consent Decree or by virtue of any designation of :?ettling Defendants ?.S EPA's or thy Stat~'s 
authorized representatiyes under Section 104(e) ofCERCLA, 42 U.S. C.§ 96Q4(y). Settling 
Defendants shall indemnify, save and hold harmless the United States, the .State, and their of:Qc;ials, 

. agents, employees, contractors, subcontractors, or .representatives for or from .I;Uly and .. all clairp.s o;r: 
causes of action arising from, or on account of, negligent or wrongful ~9ts or omissions of Settling 
Defendants, their officers, directors, employees, agents, contractors, subcontractors,. and ·~y persons 
acting on their behalf ot under their control, in carrying out activities pursuant to this Consent 
Decree, including, but not limited to, any clai;ms arising fi·om: any designation of Settling Qefenqan~ 
as EPA's or the State's authorized representatives under Section 104(e) ofCERCLA. Further, 
Settling Defendants agree to pay the United States and the State all costs they incur including, but not 
iimited to, attorneys' fees and· other expenses of litigation and settlement arising from, or on account 
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of, claims inade against the United States or the State based on negligent or wrongful acts or 
omissions of Settling Defendants-, their officers, directors, employees, agents, contractors, 
subcontractors, and any persons acting on their behalf or under their control, in carrying out activities . 
pursuant to this Consent Decree. Neither the United States nor the State shall be held out as a party 
to any contract entered into by or on behalf of Settling 'Defendants in carrying out activities pursuant 
to this Consent Decree. Neither Settling Defendants nor any such contractor shall be considered an 
agent of the United States or the State. 

· b. The United States and the State shall give Settling Defendants notice of any' 
¢laim for which the United States or the State plans to seek indemnification pursuant.to this 

· Paragraph 62, and shall consult with Settling Defendants prior to settlh~g such claim. 

63. Settling Defendants covenant not to sue and agree not to assert any claims or causes 
· . of action against·the United .States and the State for damages or reimbursement or fpr set-off of a.f!.Y 
· payffients inade or to 'be made to the United States or t;he State, arising from: or on account of ap.y . . .. 

contract, agreement, or arrangement between aJ.lY one or more of Settling Defendants and any person 
for pe1formance of Work on or rela,ting to the Site, includ~g, but not limited to, claims ~n account of 
construction delays. In addition, Settling Defendants shall inde~ and hqld harmless the Unit~ 
States and the State with respect to· any. and all claims for damages or reimbw:sement arising £tom. or.· . 
on account of any contract, agreement, or arrange~ent be~een any one or more of Settling · 
Defendants and any person for performance of Work on or relating to the Site, including, but not 

. limited to, claims on account of construction delays. · 

64. No iat~r than \5 days before.co:rn:menc~g any ~n:-s~te Work, Settling Defendants shall 
secure, and ~hall maintain until the. first ~versm}r ofEP ~'s Certification of Completiqn of the 
'Remedial Action pursuant to Paragraph 47.b of Section XN (Certification. of Completion), 
commercial general liability insurance With limits of $10 ·million.dollars, for any one occurrence, and 
automobile liability insurance with limits of $5 million dollars~ col.nbiri.ed. single limit, naming the 
United States and the State as additional. insureds with respect to all liability arising out of the 
activities performed by or on behalf of Settling Defendants pursuant to this Consent Decree. In 
addition, for the duration of this Consent Decree, Settling Defendants· shall satis:fy,.or-shall ensure 
that their contractors or subcontractors satisfy, all applicable laws and regulations regarding the 
provision of worker's ·compensation insurance for all persons perfonning the Work on behalf of 
Settling Defendants in furtherance of this Consent Decree. Prior to commencement of the Work 
under this Consent Decree, Settling Defendants shall provide to EPA and the .State certificates of 
such insurance C:llld a copy of each insmance policy. Settling Defendants shall resubmit such 
certificates and copies of policies each year on the anniversary' of the Effective Date. If Settling 
Defendants demonstrate by eVidence ·satisfactory to EPA and the State that any contractor or 
subcontractor maintains insurance equivalent to that described. above, or insurance covering the same 
risks but in a lesser amount, then, with respect to that contra.ctor or subcontractor, Settling 
Defendants need provide only that portion of the insurance described above .that is not maintained by 
the contractor or subcontractor. 
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.XIX. FORCENUUEURE 

65. ~'Force majeure,?' forp~oses of this Consent Decree, is de:fined as any event arising 
from causes beyond th~ control ofSettling DefendantS, of any entity controlled by Settling· 
Defendants, or of Settling Defendants' ~ntraetors that delays or prevents th~ perfoona:n(::e of any 
obligation under this Con~ent Decree despite Settling D~fep.dants' best efforts to fulfill the 
obligation~· The requirement that S.ettling Defendants exercise %est efforts to fulfill the obligation'! 
includes using best efforts to anticipate any potential force majeure and. best efforts to address th~ · · . 

· .. effects of any potential force majeure (a) a8 it is occ~g and (b) following the potential force · . 
majewe such t:hat the delay and any adverse effects of the delay. are minlmized to the. greates(e:x>tent . 

· possible .. '+J?orce majeure" does not include financial inability to complete the Work or a failure to· 
achieve the Perfonmince Standarcis. · 

· 66, If.any eve,nt ocCW'S or hl'J..S occurr~d that may delay the. perfo:nnance of any oblig~;~.tion 
. under this ConsenfDecreefor which Settling .D~fendantS intend or rnay intend to assert a clair).:l of 

force majeure, Settling Defendants shall notify orally EPA's Project Coordinator or; in his od1er · · 
absence, EPA's Alternate Project Coordin~tor or, in the event both ofE~ A's designat~ 

. representatives are unavailable; the Director of the pffice of Site. Remediatiop. an~ R~storation, E~ A .. 
Region 1, and the State's Project Coordinator within 5 days of when Sett~ing D~feridants first lqJ.e.w · 
that the event might cause· a delay. Within 5·day~ thereafter, Settling Defend$ts sha11 provide ·in · 
writing to ·EPA and the State· an: explanation and de$cription of the reason8 for the delay; the· .. 
anticipated duratimi of the deiaY, all actions taken or to be taken to ·prevent .or rpfuiri:iize the cl~iay; ~ 
~chedule for i:m,plementation of any measure~ to be taken to prevent or mitjgate the delay or. the effect .. 

·. ·. of the delay;· Settling DefeJ+dants' rationale for attributing suc:ll ~elay to a force :m~jeure; a.:o.d .~- · · 
. statem.ent as to whether, in the opinion ofS~1:tlfug Defendants, such:·eveiit may cau~e or contril?ut~ tq 
an ei?-dangerment. to public· health. or welfare,· or the 'enViron.rO.ent. Settling D~feiidauts ~4~U fuCl9de . 
with any n,oi:ice all available docui:nen~ation supporting· their claun th~t the ·ci~llly·wa.s aftribu~~le to a 

. force majeure. Settling Defenciants· sha.U be deemed to know ofany crrCUI'Jf,starice· of which. S.ettHng. : . 
. . Pefendants, any enti1y.controlled by Settling Defendants, or Settling DefeiJ.d@ts'· contractors knew' .. ~·. 

or should have known. Failure to comply with the above requirements r~gardfug an·event shalf '. · '·: 
· preclude Settling Defendants from asserting any claim of force majeure ·regardmg that event, 

provided, however, that if EPA, despite the late notice, is able to assess to 'its s<l:tisfaction whether the 
~vent is a force majeure Ullder Paragraph 65 and whether Settling Defe.Q.dants have exerc~sed their · 
best effo:rts under Paragraph 65, EPA may, in its unreviewable discretion, excqse in writing Settling 
:befend~ts' failure to subnnt tiniely notices. under this :Paragraph . 

. 67, If EPA, after a reasonable opportunity for review apd comment· by the State, agrees 
that the delay or anticipated delay is attributable to.a force majeure, the time for perfoima:p.ce.ofthe 
obligations under this Consent Deqree that are affected by the force majeure will.be extended by 
EPA, after a reasonabl<:? opportunity for review a.I).d comment by the State; for such time.as is . 
necessary to complete those obligations. An extension of the time for performance of the obligations. 
affected by the force majeure shall not, of itself, extend the time for perfornJ.an~e of any other 
obligation. If EPA, after a reasonable opportunity for review and comment by the State, does not 
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agree that the delay or anticipated delay has been or will be caused by a force majeure, EPA will 
notify Settling Defendants in wrifuig of its· decision. If EPA, after a reasonable opportUnity for 
review and comment by the State, agrees that the delay is attributable to a force majeure, EPA will 

. notify Settling Defendants in writing of the length of the extension, if any, for performance of the · 
obligations· affected by the force majeure. · 

. · · · 68. . · If Settling Defendan~s elect to invoke the dispute resolution procedures set forth in 
Section XX (Dispute Resolution), they shall do so no later than 15 days . .after receipt of EPA's notice.· 

. In an:y such proceeding, Settling Defendants sh~ have .the burden .of den1onstratfug by a 
. . . preponderance of the evidence that the delay or anticipated delay has been or will be caused by a· 

force majeure, that the duration Of the delay or the extension sought Was or will be W8!fanted under 
the circumstances, that best efforts were exercised to avoid and mitigat~ the effects of the delay, and 
that Settling Defendants complied with the requirements of Paragraphs 65· and 66. If Settling · 

· .Defendants.carry this burden, the delay at issue shall be deemed not ~o·be a violation·by Settlih.g 
. .· Defendants of the affected obligation of this Consent Decree identifiedto EPA andthe Court; . . . ' . . ... ' . 

. ·, 

XX. DISPUTE RESOLUTION 

. 69:. Unless otherwise exp~essly pro~ded for in tlrls Con8ent D~cree,.the dh;pute resolution , 
·procedures of this Section shall be the exclusive mecharusm t.oxesolve disputes regard¥lg.this · 
Corisent Decree. Howeve~, the procedures set forth in this Section shall.not apply tC? a.ctions by tJ.le . 
United States to enforce obligations of Settling Defendants that have not been di&puted in accordance 
with thls S~ction. 

· 7o. · · Any.dispute reg~ding.thls Coiisent :D~cree shali in ~e fi~st:mstance beth~ sub]e~t.of 
ip.formalneg~tiations b~tween, the p·ru:ti~s to the. dispute. The period. for informal negotiations Bhall. · 
not exceed ~0 days from. tlie time the dispute arises, Unless it is modified by wiitten agreement ofthe . 

· partie~ to. the dispute~, The dfspute shall be considered to have arisen ~hen ·one party sends the o~er .. 
. pru.:ties'a Written Notice.ofDispute. In addition, by written a,greemen(the Parties may also engage·in 

mediation. subject t0 t~e limits. set f~rth in the Written agreemtm(desigued to avoi¢1. delaying the . 
:Work. ·. · · 

71. Statements ofPosition. 
. . 

. a. In the event that the parties cannot resolve a dispute by informal negotiations 
or· mediation under the preceding Paragraph, then the position advanced by EPA shall.be considered 
binding unless, within 10 days after the conclusion of the informal negotiation penod and any agreed 
mediation pr~cess, Settling Defendants invoke the formal dispute. resolu~on procedures of this 

. S~ction by sel-ving on the United States and the State a written Statement ofPo~ition on the matter in 
dispute, including, but not liinited to, any factuafdata, analysis, or opinion supporting that position 

·and any supporting documentation relied upon by· Settling Defendants. The Statement of Position . 
·shall specify Settling Defendants' position as to whether formal dispute resolution should proceed 
under Paragi-apli 72 (Record Review) or Paragraph 73. , ··. 
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b. Within, 14 days after receipt of Settling; Defend~~s.' Statement of Positimi, 
E,PA wiU serve o~ Settl:i:ug Defend~ts its Statement of Position, including, but not l~ted to, IW-Y 
factual ~ata,. analysis, or opinion supportfug that position and ~It supp9rting docmnentation reli~d .. 
upon by EPA. EP A.'s Statement of Position shall include a statement-as to whether fonnal disp11.t~ 
resolution sho:uld proceed under P·aragraph 72 (Record Review) or Para£iaph 73. Witbi.ti 14 days 

. atl:er r~oeipt ofEP.A.:s State:t!l:ent of Position, Settling Defendants may sU.p'mit a Reply .. 

c. If there is disair"eement between EPA and Settling Pefend~ts. as t~· wP,etlif:J:': · . 
d.ispqte resplution should proceed under Paragraph 72 (Record Review) or Paragraph 73, tb,e parties 

: t.o the d.is.P1:1te ~haU follow the prcJc;:edures set .f<;rth in the paragr~ph determined by EPA to be · · 
applica'QJ.e. :S:owever, jf Settling Defendants qltinuitely app.eal·to the· Qo,'!lrt to re;solve the dispp.te, the 
Court .$.1J.all d.etepnine which paragraph is applicaple it1 acyordance with the standards ofappllc~bility · 

· ~et forl:b; in P&ragn;tph 72' and 73 . 

. ·7'2. .. · R~~prd ~~view. J;<orp1al dispute :res,~lt1tion for qispu.t~s pertaining tp the §electj.gn Pf· : .. 
~deq~aqy.qfru.zyrespon.se.action and all otq.er disput~s tb,at ary aGco~dt:d reyi{(w on th('} adininistratjye · 
record ui:J.der.applicable pti.nciples o(a,c4ninistrative.lawshall be. co11C!.uct~ ptp:su~t to the'. · . ·. 
proced.ures set ·forth in this Paragraph. For purposes of this Paragraph; the adequacy of any response 
a~tiOJ1 h1.cJude.s, ~ifhplJt J,imjtati'OA, the adequacy or ·appropriateness o.fplans, procedures to . . 
bnPl®1-en.t pla.p,~, 9f. MY o1;b..er items J;equiri.:Q.g approy~· by EPA~ af;l:et a flqa$Onable opporf:Q.:o.ity fof . 

· tevic;:w aq.d ~mment by the Stat~, imder t:Ws. Consent pecree,. ru;J,4--the aP,~qU'\CY of.tlie. per:forwance 
gf respqnse actions .taken pursuant to this Consent D~ct<;:e. Nothing in this Con~ent Decree shall be 
.GOnstTu~d t9 ~low a:o.y dispute by-Settling :Oefendants regardiflg the .validity ortl;t¢ ROb · . . . . 
~endme,nt's proVisions~ · .. : · · · · . ·.. · . ,- .' · ·... ·· · · .. · .- · . · . 

. . . 

. a. An. admlltistrative ;rei::ord of the dispute shalf be ma~tained by EPA and shaU 
contain.· all S.tatements. qfpo~ition,.includ~g supporting document!ltion, submitted pursuant to this · ... · 
S¢etion. W!;lere appropriate, EPA D;lay allow sqbmission of s.uppl!:f.mental statemepts of positioli.by. · : 
the parties-to the djsput~. · · · . · . 

. . . .. 
. b. The Director of the Office of Site Remediation and Restoration, EPA Region 

. 1 '.will issue a final a~strative decision 'resolvirig the dispute bas'ed on the administrative reoord 
<l;escribed iri Paragraph 72.a. This decision shall be binding.upop. Settling Defendants, subject only. 

. · to the right to seek judicial review pursuant to Paragraphs 72.c and 72.d.. · · 
. : 

c. Any administrative-decision made. by EPA pursuant to Paragraph 72.b shall be 
reViewable by this Court, provided that a motion for judicial review of the decision is filed by· : 

· Settling Defendants wifil the Court and served ·on. all P¥f:ies within ten days after receipt of EPA's 
de~ision. The motion shall include a description of the matter in dispute, the efforts made by the 

· parties to resolve it, ·the relief requested, and the schedule, if any, Within which-the dispute must be 
. · resolved to ensure orderly implementation of this Consent Decree. The United S~tes may file a 

response to Settling Defendants' motipn. · 
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. · ·d. In proceedings on any dispute governed by this Paragraph, Settling Defendants 
shall have. the burden of demonstrating that the decision of the Office of Site Reniediatiml. and . · . · 

., · .·-Restoration Director is arbitrary and.capricious·or otherwise not in accordance With law. Judicial · 
review of EPA's decision shall be on the adniinistrative record compiled pursuant t<? Paragraph 72.a. · · 

, 73. Formal dispute resolution for disputes that neither pertain to the selection or adequacy .· 
of any response action nor are otherWise accorded review on the administrative record. under 
applicable principles of administrative law shall be governed by this Paragraph. . 

a. . Following receipt of Settling Defendants' Statement of Position submitted . 
· pursuant to Paragraph 71, the Director ofthe Office of Site Remediation and Restoration, EPA · · 

Region·l, will issue a final decision resolving the dispute. The Director's decision shall be binding . 
. on Settling Defendants unless, Within ten days after receipt of the decision, Settling Defendants file' ' .. 

·. :wi:th the·Court and serve on the parties a'motion for judic;:ial review of the decision setting forth the 
matter·~ dispute, ~e efforts.niade bithe pames to·r:es'olve.it,.the relief requested; and the schedule, · 
if any,. ~ithln which the dispute must be resoJved'to ensure orderly implementation qf the Consi:mr · · · .. 

. . Decree. The United St~tes may file a response to Settling Def~ndants' motion. · · · . · · .· 

b. Notwithstanding Paragraph M (CERCLA Section 1130) Record ReView·of · .. · 
: ROD ·Amendment and Work).of Section I (Background), judicial review of any dispute governed· by 
· this Paragraph shall be gover;ned .by applicable principles oflaw. ·. · · · · 

7 4. · The 'invo~ation of form~· dispute. resolution pro~dures ul).der this -8ecti6n . .shall J:Iot· · 
.. 

. <?Xtend, postpone, or affect in any way any obligation of Settling Defendants under this Consent . . ·:. ~ 
. :Decree, not directly in dispute, unless EPA or the Court agrees ·otherwise .. Stipulated penalties with. . 
.. respect to the ·displ.ited.matter shall.continue to accrue but payment shall be stayed. pending resolution . 
of the dispute. as provided in Paragraph 82. Notwithstanding the stay of payment, stipulated penalties· 

· · shall accrue from the first·day of noncompliance with arty applicable provision ofthis Consent 
Decree. in the event that Settling Defendants do not prevail on ·the disputed issue, stipulated· 
penalties shall be assessed and paid as provided in Section XXI (Stipulated Penalties). 

XXI. STWULATEDPENALTlliS 

75. Settling Defendants: shall be liable for stipulated penalties.in the-amounts set forth in 
Paragraphs 76 and 77 to the United States and the State to be divided equally for failure to c6mply 
with the requirements of this ·consent Decree specified below, unless excused under Section XIX 
(Forc.e Majeure). "Compliance" by Settling Defendants shall include completion ofall payments· and 
activities· required m~der this Consent Decree, or·any plan, report, or other deliverable approved 
under this Consent Decree, in accordance with all applicable requirements·oflaw, this Consent 
_Decree, the SOW, and any plans, reports, or other deliverabies ·approved under. this Consent Decree . 
·and within the speCified time schedules established by and approv~d under this Consent Decree. 

7 6. Stipulated Penalty Amounts - Work (Including Payments and Excluding Plans, 
Reports, and Other Deliverables). 
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. a; 'The following .stipulated penalties shall accrue per viol~tion per day·for any 
· P.OIJ.CQll').plici.p.o~ of this Co~ent Pecree other than those identified in. ~aragraph 77:. . . 

Pen.~ltY Pe~Viohition Per Day Period ofNoncompliance 

$2,500 

$5,000 

·'$7.,500 

i st through 14th day 

· 15th 1:1Jrough 30th day 

3 ~ st ~ay and beyond 

. . · 77. Stipulated.Penalty.A.niounts,., Plans, Reports, and ofu~r Deliverables. The following· 
stipulated penalties shall accrue per violation pet day for failure to submit timely or adequatereports 
or other plans :or del,iverables pursuant to the Consent Decree: ·. · . . . . .. . .. . . . . 

· . Penalty Per Violation Per Day Period ofNoncompliance 

. . . ~· .~ ·. 

$2,000 

$4,000 

.. $7,0,00 . 

·'1st through 14th day 

15th through 30th day 
-. 

31st day and beyond . 
. . ' 

• .I •; 

· ·. · :. : · '78·. , · ·~ t;he event·that EPA assumes ·performance of. a portion or all ofthe Work pursu~t to 
· ).?ij!"agraph 89 (Work Takeover), Settling Defendants shall be liable for a stip1i!ated.penalty'in the· 

W110l}llt of $750,000. Stipulated penalties und~r this Paragraph are·fu addition to the remedies 
avai~ab1e ~det Paragraphs .45 (Funding for·Work Talmover) and 89 .. (WorkT~eover) ... 

... .. 

. 79. · All penalties shall begiri to acerue on the day·after the compl~te performance ~s due· or: . 
· the day a violation. occurs, and shall continue to accrue through the final day of the correction of the 
. norl(,::O:tnpliaqce or compl~tion of the. activity. However, stipulated penalties shall.not accrue: (a). 
with respect to a deficient submission under Section XI (EPA Approv~ of Plans, Reports, and Other 

· Deliveiabl.es), during the period, if any, beginning oil the 31st day after:EPA's·ree.eipt of such 
~?ubw.ission until the· date that EPA notifies Settling Defendants of any deficiency; (b) with respect to 
·a decision by the Director of the Office of Site Remediatio11 and Restoration, EPA R~gion 1, U.Uder 
Paragraph 72.b or 73.a of Section XX (Dispute Resolution), d~g :.the p~od; if any, beginning on 
th~ 2ist day after the date that Se~g DefendB:Q.ts' reply to EPA's StatemenfofPosition is rec~iv~d 
tintil the date.that the Director issues a filial decision regarding such dispute; ·or ( c)'With' respect to 
judicial revi~w by this Court of any dispute under Section XX (Dispute· Resolution), during the 
pey;iod, if any, beginning on the 31st day after the Court's receipt .of the :fiJ,la~ submi~si'on regarding 

. the dispute 11ntil the date that the Court issues a final decision regarding such dispute. Nothing ih 
this Consent Decree shall prevent ·the simultaneous accrual of separate penalties for separate 
violations of this Consent Decree. · 
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. 80. Following EPA's determination· that Settling Defendants have failed to comply with a 
:. requirement of this Consent Decree, EPA may give Settling Defendants written notification of the 

·same and describe the noncompliance. EPA and the State may send Setl;ling Defendants a written 
demand :(or the payment of the penaltie.s. However, penalties shall accrue as provided in the 
preceding Paragraph regardless of whether EPA has notified Settling Defendants of a violation. 

81. All penalties accruing under this Section sh~ be due and payable to the United States 
and the State within 30 days after Settling Defendants' receipt from EPA of a demand for payment. of 
the penalties, unless S,ettl;ing Defendants invoke the Dispute Resolution procedures under Section 
XX (Dispute Resolution) within the 30-day period. All payments to the United States and the State 
und~r this Sectiqn.shall indicate that the payment is for stipulated penalties~ arid shall be made in 

· accprdance with Paragraphs 52.a (Instructions for future Respon.Se Cost.Payments). 

82~ . ' Penalties shall continue to accrue as provided in Paragraph 79 during any dispute 
resolutiol;l period, but need not be J?aid until the following: 

. a. If the dispute is resolved by agreement oftb.e Parties or by a decision of BP A.' 
that is not appealed to this Court, accrued penalties determined to be owed shall be paid to EPA and 
1:he State within 15 days after the agreement-or the receipt ?f EPA's decision or. order; · 

b. If the dispute is appealed to this. Court and. the United State:9 prevails in whole 
or· in part, Settling Defendants shall pay all accrued penalties determined by the Court to be owed to 

. · EPA and th~ State within 60 days after receipt of the Courf s decision or otder, except as provided in 
Paragraph 82 .. c; . · . 

c. If.the District.Cpurt's decision i~ appealed by any Party, Settling Defendants· . 
shall pay all accrued penalties determined .by the District Court to be owed to the United' States and 
the State :iD.to.an interest-bearing escrow account; established at a duly chartered bank or trusf. 

· _ company that. is insured by the FDIC, within 60 days afterTeceipt of the Court's decision or order .... 
Penalties shall be paid into this account'as they continue to accrue, at least every 60 days. Within 15 
days .after receipt of the fi:nal·appellate court decision;the escrow agent shall pay·the balance ofth:e ' 
account to EPA and the .. State or to Settling Defendants to the extentthat they prevail. 

83. If Set(:].ing Defendants fail to pay stipulated penalties· when due, Settling Defendants 
shall pay Int¥rest on the unpaid stipulated penalties as follows: (a) if Settling DefEmdants·have timely 
invoked dispute.resolution such that'the obligation to pay·stipulated penalties has been stayed 
pending the o,utcome of dispute resolution, Interest shall accrue .. fro~ the date stipulat'ed penalties are 
due pursuantto .:Paragraph 82 until the date of payment; and (b) if Settling Defendants failto ·timely ·. · 
invoke dispute resolution, Interest shall accrue from the date of demand under ParagrapP, 81 until the ·. 
date of payment. If Settling Defendants fail to pay stipulated penalties and Interest when due, the .. 
United States or the State may institute proceedings to collect the penalties and Iriterest. 
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84. · The pa)'.l;Ilent of penalties and Interest, if any, shall not alter in any way Settling 
pefendants' obligation to complete the performance of the Work required under this 9onsent 
Pecree. · 

85. Nothing in this Consent Decree shall be construed as prohibiting, altering, or in ariy 
way limiting the ~iJity of the United States or the State to seek any other rerp..edies or sanctions 
~vai~al;lle by vi.rl:Q.e of Settling Defendailts' violation of this .Consent Decree QJ; ofthe statutes and 
rygulatio~ uponwhich it is based, including, but not limited to, penalties pursuant to Section 122(l) 
·of.CERCLA, 42l):S.C. § 9622(l), provided, however, that the Unit~d States shall not seek civil 
p~l.ui.lties pur$uant to Section, 122( l) of CERCLA for any violation for which a stipulated penalty is · 
. piovided in fbis Consent Decree; except in the case of a willful violation of ihl.s Consent Decre<e. . . . .. 

86. Notwithstanding any other provision of this Section, the United States may, in its 
u:nreviewa~le' discretion, waive any'pmtion of stipulated penalties th~t ha~e aecrqed pursuant to this 
Cq~~e)Jt Peqree. · · · · 

xxll. COVENANTSBYPLAThiTWFS 

87. · Covenants for Settling Defendants by United States. In consideration of the actioqs 
that will be perform~d and the payments that will be made .by Settling Defeildants Un.der tb.is Consent 
pey~ee'- ap.d exc~t as spe~ificallyprqvided in Paragraph 88 (General R.eservati9ns of~ghts) ofthi$ 
$ectiQn, the United ·States covenants not to sue·ortd.t8keadmiriistrativ~ action ag~U,lst Settlin.!$ .... 

. P~f~qdants pursurwt to Sections 106 and 107 (a) of CERCLA for the. Woi:lc, P~t ·Resp.oilse Cost$, a,nd 
. rutt.we R~~PQP.s~ .c.~~ts. 'J;hese covep.~ts shall take effect Up()p. tht( re.Q~ipt by ~J:> A of the paymenti;. 
r~u4"ed f!:ri~··an.y hiterest' or stipulated penalties due there,O.n un.de.r'j>aragi~pli ~4. (lp.t~est) .or Sep#on. 
XXI (Stipulated Penalties). These. covenants are conditioned upon the·satisfactoryperforman¢e by 
~etfl.j.ng Def.endapts of their obligatiops under this Consent Decree. The~y Goye.q~ts. ~x,tend pply to 
Sett:liri.g Defendants and do not exten.d to any other person. . . . 

88. General .. Res~rvations,ofRights. The United States·and th~ S.ta.te.re~eJ;Ve, and this 
~oris·ent Decree is witllout preJudice to, all rights against Settling Defenda.rits witQ. ~espect to all . 
matters not expressly include(i within Plajntiffs' covenants. Not\vithstan4iug any oth.er provision of 
ibis Consent Decree~ the United State~ and the State reserve all nghts against Settling Defendants 
with respect to: 

a. claims based on a failure by Settling Defendants to meet a .requirement of this 
Consent Decree; 

b. liability arising from the past, present, or future disposal, releas.e, or threat of 
release of Waste Mate~ai outside of the .Site; · · 

c. liability based on the ownership or operation of the Site ·by Settling 
Defendants when such ownership or operation commences after signature of this Consent Decree by 
Settling Defendants; · 
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d. liability based on Settling Defendants' transportation, treatment, storage, or 
disposal, or the arrangement for the. transportation, treatment, storage, or disposal of Waste Material 

·at or in connection with the Site, other than as provided in the ROD,.the Work, or otherwise ordered 
by EPA, after signature of this Consent Decree by Settling Defendants; 

e. liability for damages for injury to, destiuction of, or.J.oss of natur~ resources, 
and for the costs of any naturat. resource damage assessments;. 

f. criminalliability; 

g. . liabilitY for violations of federal Or state law fuat OCC'UT dt,ring qr after . 
impiementation of the Work; aiHi · · · · 

· . h. · · liability~ prior to Certification of Completion pf th~ Re~ediai Action, f~r 
additional response actions that EPA, after a reasonable opportimity for revievv: and comment ·by the 

' Stat~, determines are necessary to achieve and maintain Performance Standards or to CarrY out and 
maintain the effectiveness of the remedy.set.forth :in the ROD Amendment, but that cannot be 
required pursuap.t to Paragraph 13 (Modifiefl:tlon of SOW or Related Work Plans); . · 

i. ' : li'a.bil,ity for additional operable units .at the Site o~.the.:fimil:respo~se action; 

j.. .·li~bllity'for .~osts .fuat the United States will incrif ~~gar~g:th~ Si~e but that . 
are not Within the.'defimti~n.ofFutur<?Respo~se Costs; ar,.d .,.. , . . · · ··· · 

. , · · k. . ·.llabilltY fdr' ~osts .ipc~~d or to :be ip,6urred by the Agenc~for ToXic 
. Subst~ces· arid Disease Registry regai:dllig the Site~ · · · 

89. · WorkTakeover. 

a. In the event EPA determines that Settling Defendants have (1) ceased 
implementation of any portion of the Wotlc, or (2) are seriously ot reJ?eatedly deficient or late in their 
performance of the Work, or (3} are :iri:J.plementing·the Work in a:maime~ that may ·cause an . · 
endangerment to ·human health qr the environment,· EPA, after a rea8onable opportuirity for review 
and comment by the State, may issue a written notice (''Work Takeover Notice") to SettliD.g: · 
Defendants. Any Wo:rlc Takeover Notice issued by EPA will speeify the grounds upon which such 
notice was issued and will provide Settling Defendants a period of ten days within which to remedy 
the circumstances giving riSe to EPA's issuance ·of such notice. 

b. If, after expirati.on ofthe.ten-day notice period specified iii Paragraph 89.a, 
Settling Defendants have not remedied to EPA's satisfaction the circuillstai:J.ces giving rise tq EPA's 
issuance of the rel~vant Work Takeover Notice, EPA may at any time thetea:fter asSume the 
performance of aU or any portion( s) of the .W orlc as EPA, after a reasonable opportunity for review 
and comment by the State, deems necessary ework Takeover''). EPA will notify Settling 

·Defendants and the State in writing (which writing may be electronic) if EPA determines that . 
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i;nplemen~ation of a Work Takeover is warranted under this Paragraph 89.b. Funding ofW()ik 
Takeover costs is addressed under Paragraph 45. 

c. · Settling Defendants may in~oke the piopedures set fort:li ~ Par.a,gr:;tph. 72 : 
(Recorc:l Review), to dispute EPA's impleinentaticm of a Worktakeover undyr Paragrapb. a9.b. 
lfow~ver? norn1thstanding Settling Defendants' invocation of such disput~ resoluti9,~ prqc<rd;ures, . 
Md during t4~ pemlency of any such dispute, EPA tri.ay in its ~;>ole discretion COJ;llil1;ence ~4.. qon,tm~~ . 

. . a~ ork TaJc~over l:mder Paragraph 89.b 11ntil thy earlier of (l) 1Jle (late that ·settling Pef~nd~t.~ , · 
!emedy, to EPA's satisfaction, the circumstances giving rise to EPA's issu<lP:qe of the relev;~t Work : ·. 
Takeover Notice, or (2) the date that a final decision is re.ndered in accordanc~ with.Paragra,pp. 72 
(Record Review) requiring EPA to tenninate such Work Takeover. .': 

90. Notwithstanding any other provision of.this Consent Decree, the Urtited Sta,tes ~d the 
State retain all authority and reserve all rights to take any and all resl?onse ac~ons auth()tLze¢lJ?y law . 

. , 

91. State's Covenant Not to Sue Settling Defendants. In consideration ofthe· actions that.· 
will be performed and the payment~ that will be made by settling pefendants under the teims· oft:h.~ 
Consent Decree; and except as specifically provi.ded in this Section, the State covenants not tQ sue·o'r . 
to take administrative action against Settling Defendants pursuant to Sections 107(a) ofCERCLA · · 

·.·and R.I.G.L. §§ 23-'18;9, 23-19.1 and 23-19.i4 relating to the Site. These covenants not to s~~ ·shaJI .'· 
talce effect upon receipt of all.payments required and any Interest or stipulated pen~ties dl!e .ther~n, · 

; wider Paragraph 54 (Interest) ot Section XXT(SffpUiated Penalties). these covehants. are: ; ·· . 
'conditioned upon th~ satisfactory performance by Settling Defendants of their obligations l;inder this·· 
Consent Decree. These covenants not to sue exten.d only to Settling Defendants and do not extend tp 
~,my other p~rson. ., · · .. 

9?, State's Pre-Certificati~n.Reservati~ns. Notwithstanding any other provisions ofthi~ .. · . 
Con,se,nt Depree, the State reserve_S, and this ConseP.t Decree 'is without preju4ice t9? any pg4t joro#¥. 
with, or sep~rately from, the United States to institute proceedings in tbl:s .action o.r in ~new ·actio1.1 . · 
·u.rider S~c1;ion 107 of CERCLA, 42 U.S.C. §. 9607, or .under any applicable Sta.te l~w, mqlu4ing [Jut ... 
nonimited to R.I.G.L. §§ 23"-18.9, 23-19.1 and ·~3-19.14, s~ekmg to cornpel all ()r anyof$ettling .. · 
Pefendants (1) to perfoim other response actions at the Site, or (2) to reiiuburse the State for 
additional response costs for response actions at th~ ·site, to the ex.ten,t that EPA has detePI,rined i;b.~tt 
such response actions required under (1) and (2) above in this Paragraph will not significantly delay 
or be inconsistent with the Remedial Action, if, prior to Certification of Completiop. of the R~edial 
Action: · · 

(a) conditions at the Site, previously unknown to the State; are discovered or become known· 
to the State, or 
(b) information previously unknown to the State is received by the State, in whole or in part, 

~d the RID EM Director, or his or her delegate determines, pursuant to R.LG.L. §§ 23:-18.9,23-19.1 
and 23-19.14, based on these previously unknown conditions or this information together with any . 
other relevant information that the response actions ~.en constitute an. actual or threatened release of 

·hazardous materials or an imminent hazard to the public health and safety and the environment The 
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United States reserves all rights it may have under applicable law, to oppose any determinations 
made or any actions taken, ordered or proposed by the State pursuant to this .Paragraph. 

State's Post-Certification Reservations. Notwithstanding any other provision of this Consent 
Decree, the State reserves~ imd this Con.Sent Decree is without prejudice to, the right jointly with, or 

. separately from, the Unite4 States ·to institute proceedings in this action or in a new action under , 
. Section 107 ofCERCLA, 42 U.S.C. §'9607, or under any applicable State law, includillg~utnot · 
Iirnlteci to R.I.G.L. §§ 23-18 .. 9, 23-19.I.ruid 23-19.14, seeking to compei all or an:yofSettling 

. Defen,dants (1) to perform other response actions at the Site, or (2) to reimburse the State for 
·additional response costs for response actions at the Site, to the extent that EPA has determined that 
such response actions required under (1) and (2) ·above in this Paragraph will not sigruficantly delay 
or be inconsistent with the Remedial Action, if, subsequent to Certification of Completion of. . 
Remedial Action: · 

(a) conditions at the Site, previouslyurik.uown to the State, are discovered.or become known 
to the State after the Certification of Completion, or · · 

(b) m.formation previously unknown to the State is :received by the State, in whole or in part, afl:er the 
. Certification of Completion, arid the RID EM Director, or his or her delegate· deterniines; putsuantto . 

> R.I..G.L. §§ 23-18.9,23-19.1 and 23-19.14, based onthe~e previously unknown conditions or this 
. information together with any other relevant m.formation that the response actions talcyn constitut~ an 
actu~ or threate1;1ed release ofhB:Zardous 11,1aterials or an imminent hazard to the public l,lealth and . 

. safety and the environment. .The United States reserves all rights it may have under applicable. law, to oppose any determin~:~.tions made Qr ;my actions taken, ordered or proposed by the State pursuant.to . 
. . ~ faragraph. · · . . · 

. . . 

For purposes ofParagtaph 92, the information and the condition~ known to the State shall 
include. only that information l:l.fld tl1ose conditions known to the State as of the date the ROD was 
signed and set forth in the Record of Decision for the Site and the admiiiistrative :record supporting 
the Record of Decision. For' purposes ofParagraph.93, the information and the conditions imown to 
the State shall include only that information and those conditions known to the State asofthe'date of 
Certification of Completion of the Remedial Action and set forth in the Record of Decision, the . · 
. administrative record. supporting the Record of Decision, the post-ROD administrative record, or in 
. any informati01r received by the State pursuant to the requirements of this Consent Decree prior to 
Certification of Completion of the Remedial ACtion. · · 

This Consent Decree does not preclude the State from pursuing Natural Resource Damages 
from the Settling Defendants caused by the release or threatened release of waste materials, as that 
terin is defined herein, at the Davis Liquid Waste Superfund Site. The State reserves all its rights to 
pursue·any and all Natural Resource Damages claims it may now have ~or may have in the future, 
und~r the State's authority pursuant to·R.I.G.L. §§23-19.1 and 23-19.14-6. 

XXIII. COVENANTS BY SETTLING DEFENDANTS 

93. · Covenants Not to Sue by Settliri.g Defendants. Subject to the reservations in 
Paragraph 95, Settling Defendants covenant not to sue and agree not to assert any claims or causes of 
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· ·action agaio.st t4e Urtited States or the State with respect to the Work, past response actions regarding 
the. Site, Future R~;sponse Costs~ "State Future Response Costs, and this Consent Decree, :inCluding, 
but not limited to: · 

a. any direct or indirect claim for reimbursement from the Hazardous Substanc~. 
Superfund (established pur~ant to the· Internal Revenue Code, 2{j u.s.c .. § 9507) ·through CERCLA . 
:S~¢tion~ l06(b)(2), 107, lll, li2 or 113, pr any other provision oflaw; . . , 

. b. any claim~ .agairi.st the Utrityd States, inclu,ding any dep&J;tm.e1.1:t, ~geucy, .or 
· instrumentality of tQ.e Unite4 States, under CERCLA Sections 107 or 113, RCRA S~c1jon 7002( ~),. . 
· :42 u.s .. c .. § 6972(a); or state lawr~g~dingthe Work, past.re;sponse actions reg~ding the' site, F:uture 
Re~pons~ Co~ts, Stat¢ J?uture Respons.e Costs, Settling Defendants' Past Response Costs, Settling 
Defendants' Future. R~spo:p.se Co~ts, and this Consent Decree; or . . . . .. . 

. . ... . . 

· · ?4. Except~ prqvidiq.in Par~graph 103 (Res !udiqata,and Other Defen~es), the · · . 
covenants in this Sectipn shall·nofapply if the United States 'or the State brfugs a cause of action or 

. i$~ues ati orde:J; Pt:J.rs:q~.W.t t<;> any oftb,e rese!V~tions in Sectiou. :xXn (GQveum.Its by ~lajn,tiffs),·other. 
than.iu )?araiapb~ ?8.'~ (clabn~ for failvi~ to meet a requi,r(1lllent of the Decr:~e), ~~~f (e,riW,in.<U ... · , 

. Uabllity), a.p,d s~ .. g (viol~tions offederaVstate law during.or .;rlter imp~~eP:t~tion of1;he. Woik), bt.It . 
QnlY tP. the. .ext~nt that (Settling J?ef~J,JAan,tS' claims an.~e zyqm the Sa.tnl;l r~$.P9~~~ actioP:~ f@$PBA~¢. . 

. ?OSts, or <!an1age~ th.~t .tb.e United· States. pr the State is se~king pursua11.t to th~ flPPJi9f!hl~. re.~~rvati.!;?n: ; 

9$. Se.ttJ,ing P.efend@ts rese~e, and this Consent D~cree is wi~iwut pre.judtc.e t~, ·clrum;s .. 
against the United St&tes, subject to the provi~ions of Chapter 171 ofTitfe 28 pftl;t.e.})Oit¢ ·s.ta~e~ · .. 

·Code, and brol!ght pnrsuant to· a;o.y statUte other than CERCLA or RCRA and for' which tb((.waiver.qf 
. sovereign im.rr}.~tY i~. fo~d in a statute other tha,n CERCLA: or RCRA,. for in,o~ey.4ain,CJ,g~s.··for ·. . 

mjury or" loss of property or perso:rial·injury or death caused by the negligent or w.rbngful ~qt pr .. 
· omission of any employee of the United States, as that term is defined.inZ8 U.S. C.§. 267i, while 

~:J.Cting wi~ the ~cope of his or her office. or employment under circumstances wh.ere the Upited 
· States, if a private perso.n, wocl.d b~ liable to the claJ.mant :hi accordance wi$Jhe law of the place. .. 
· where the act or omission occurred. H<;>wever, the .foregoing shall not iilclude any cl~ b.&&ed on· 

EPA's selection ·of res.pqnse actions, or the oversight or approva1 of Settling Defendants'· pllPis; · 
reports, other deliyeral;>les or actiVities. · · 
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. 96. Nothing in this Cons~nt Decree shall be deemed to constitute preauthorization of a .. 
cla:iill within the!l,leaning ofSection 111 ofCERCLA, 42 u:s.C. § 9611, or 40 C.P.R. §·300.700(d) .. 

97. Claims Against MSW Generators and Transporters. Settling Defendants agree not to 
assert any claims and to waive all clairi:Is or causes of action (including but not limited to claims or 
·eauses.ofaction under Sections 1.07(a) and ll3 ofCERCLA) thattheymayhave fot:all matters · 

. relating to the Site ·against any person where the. person's liability to Settling Defendants -with respect · · . 
. to the Site is based solely on having arranged for disposal or .treatment, or for transport for disposal 
or treatment, of MSW at the Site, if the. volume of MSW disposed, treated, or transported by such 
person to th~ Site did not exceed 0.2 percent_ofthe total volume of waste at the Site. 

98: . The· wai~er in P~a~aph 97 (Claims Against MSW· Generators and Transporters) ·shall 
not apply with respect to any.defense, claim, or cause of action that a Settling .Defendant may have · 

. agairist any person meeting the cdteria in Paragraph 97 if such person asserts a claim or cause of 
. action relating to the· Site against such Settiing Defendant. This waiver also shall not apply to any 
Claim or ~ause of action against any person meeting the above criteria if EPA determines that: (a) the 
MSW·contdbuted significantly or could contdbute.-sigruficantly, either indiVidually or in the · 
·awegate, to the cost of the response action or natural resource resto~ation at the Site; (b) the person· . 
4a.S failed to. comply with any infmmation request o:r ad.m.inistrative subpoena issued pursuant to 

. ·Section 104(e) or 122(e) of.CERCLA; 42 U.S.C: § 9604(e) or·§·9622(e), or Section 3007 ofRCRA, 

. -42 u~s.c .. § 6927; or ·c c) the person impeded or is impeding, throu~ action or inaction, the . . . ·. 
· . perfo1mance ofa response action or naturaLresource restoration with respect to·the Site. 

·x:xrV. EFFECT OF SETTLEMENT; CQN1RIH0TION 

·- ·_99, . · Except as provided in Paragraph 97 (Clainis AgainstMSW Generatdrs and 
Transporters); nothing in this Consent Deere~ shall be: construed tq create any rights iri, or grant any 

·cause ofaction to, any person not aPartyto this Consent Decree.· Except as provided .. in Paragraph~.:· 
9.7 (Claims: Against ·MSW Generators and Transporters)~ each Of the Parties expressly reserves any ·. · ... 
and all rights (includirig, but not limited. to, pursuant to Section 113 of CERCLA,' 42 U.S .. C. § 9613); · 
defenses, claims, demands, and causes of action that <:;ach Party inay have with respect to any matter, 
tranSaction; or dccurterice relatfug in any way to the Site agaiiJ.st ~y·person not a Party hereto. 
Nqthing in this. Consent Decree diminishes· the r;iglit of the United States, pursuant to 
Section 113(£)(2) and (3) of CERCL~- 42 :U.S.C. § 9613(£)(2)-(3), to pursue ari.y such persons to 
obtain additional response costs or response action.and to enter into settle.n;tents that give rise to 
contdbution protection pursuant to Section 113(£)(2). 

. . 
100. The Parties agree, and by entering this Consent Decree this Court :finds, that this 

Consent Decree constitutes a judicially approved settlement for purposes of Section 113(£)(2) of 
CERCLA,-42·U.S.C. § 9613(£)(2), and that each Settling Defendant is entitled, as of the Effective. 
Date, to protection from contdbution actions or claims ·as provided by Section 113(£)(2) of · 
CERCLA, or as may be otherwise provided by law, for "matters addressed" in this Consent Decree. 
The "matters addressed" in this Consent Decree are the Work, Past Response Costs, Future Response 
Costs, State Past Response Costs, and State Future Response Costs. · ., . 
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101. · Each Settling Defendant shall, with respect to .any suit or claim brought'by it for· 
m~;~.tters r~latc;;d to this Consent Decree, notify the United Sta:tes andthe State in writing no later than 
60 days prior to the initiation of such suit or claim. . 

. . 
102. Ea9h Settling Defendant shall, with respect to. any.suit.Qr clallp, brought.~ga.in&t it :for 

m~;ttterll ~~la,ted totP,is Consent Decr~e,.notify.in yvritjng the Unit¢.S.wte~ ;m!;l th.e .. Stat~ Witb.i.nt~p, . 
'day~ llfte.r ~-Y!V~~e pftb,~ qomp~ain,t on·su.ch s~~g i?efend<Uit .. Jn..?.,4P.iti..oP., ¥~Ch Settli:IJ.g:P~f~AQ'P,1t 
. shall PPtH:Y. the U¢te,d States and. the Sta~e within ten days a,fter ~ervi.oe .or re.ce.ipt .p;f @.Y Mo~ou for 
S~ary Judgm.~nt and within ten day~ after receipt ·of any order frow il. coq:rt setting a cas~ for trial.· 

. 103. Res.Judicata and Other Defenses. Ip. arJ.ysub~e,qt.J(fnt a,dtn.W~trative or judicial 
proc~~pi;ngjuitj~ted by the Uni~ed State~ or t4e State for injunctiye relie:f,reeoyezy..ofre.spo:o.s~ costs, · 
or other appropriate relief relating to the Site, Settling Defendatits shall nqt assert, and may not.· · 
maintain, any defense or claim based upon the principles of waiver, ·res judicata, collaterat estoppel, 

· · issue preclu~ion, 9laim,.splitting,.or.other defenses based upon a,ny contention that the claims. raise.d 
by the United .States or ¢,.e State in the subsequent proceeding were .~r·should· have been brqugjj_t' jll .. 

· . the instant-case; proVided, however, that.nothing in.this Paragraph affects the enforceability of the ·· · 
:covel}~ts not to sue set. forth in Section XXII (Covenant~ by Plaintiffs). · -

XXV. ACCESS TO INFORMATION 

. -104.. Settling Defen.dants shall provide to EPA.andthe·Sta,te; 11pon r~que::?t, oopies.ofa1J 
r~eords; r~orl;s, doc~ents, ·and other information (in:dudingte~ords, rep0rts, 4ccu:n;i~nts, and otlJ,er 
illfo:i;n:lation in eleptronjc. form) (her~inafter referred to as '~Re:co~Q.s") withjn ·their poss¢ssion or · 

.. control o:r that. of their contractors or agents relating to ac~vities at the .Site or .to· the jmplementation 
.. of this Consent Decree, including, but not limited to, ~amp ling, analysi~, chafu of clistody records, : 

manifests, trucki.Iig logs, -receipts, reports, sample tra;ffic routing,. correspondenye, or other do'?um.ep.ts 
·. 9r.infonn~tion·J;eg~dmg the Work Settling Defendants shall.also make av¢Japle to EPA ap.d. the . · 
. State, for.pur_Poses of investigation, information gathering, or testimony, f;lleir employees, agents,.o:J:" . 
representatives with knowledge of relevant facts concernjng the: performance of the Work. 

. . 
10~. Business Confidential and Privileged Docume11ts: 

. . a. . S~ttling Defendants may assert business eonfidentiality' cl~s. coveting part Of. 
all of the Records· sublt!.itt~d to -Plaintiffs under this Consent Decree to. the e4.t!;)nt p~tted by ~d in 
accordance with Section 104(e)(7) ofCERCLA, 42 U.S. C.§ 9604(e)(7); and 40 C.f.R. § 2.20J(b). 
·Records determined to be confidential by EPA will be afforded the.protection.~peci:fied. in40 C.F.R. 
Part 2, Subpart B.. If no claim of confid~ntia1ity accompanies. Records when they. are submitted to. 
EPA cm.d the State, or i:f EPA has notified Settling Defendants that the Reco:r4s ~e not .confidential 
. under the sta!tdards of Section I 04( e )(7) of CERCLA or 40 .C.F .R.' Part 2, S~part B, th~ public may 
be given access to. such Records without further notice to Settling Defendants. 

b. Settling Defendants may assert that certain Records are privileged under the 
attorn~y-client privilege or any other privilege recognized by federal law. If Settling Defendants . . 
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·assert such.a privilege in lieu of providing Records; they shall pro;vide Plamtiffs with the following: 
(1) the title of the Record; (2) the date of the Record; (3) the name, title, affiliation(e.g., company or 
finn), and address of the author of the Record; ( 4) the mime arid title of each addressee. and recipient; 
(5) a description of the contents of the Rec9rd; and (6) the privilege asserted by Settling Defendants. · . , 
If a claini of piivilege applies only to a portion of a Reeord, the 'Record shall be provided to the 

United Stat~s and the State in: redacted form to inaskthe privileged portion only. Settling Defendants 
· shall retaln. .all Reoords that they claim to be privileged until the'United· States; after a reasonable 
oppor:tunityfor.rev1ew and coinment by the State;·has had a reasonable oppo~ty to dispute the 

. privilege Claim and any such dispute has been resolved in the Settling I~efendants' favor. ' 

c. No Records created or generated pursuai:tt to the requirements of this Consent 
.Decr;ee shall be. withheld' from. the United s·tates or the State on·the·grouri.dS that they are privileged. 

· or confidentiaL. . . 

·. 106. . No claim of co~fidenrlaiity or privilege shrill be made ·with respect to any data, . 
iricl'!lding, but not limited to, all-sampling, analytical, monitoring, hydrogeoiogic, scientific, ·. 
·.chemical, .or engilleering data, or any otlier documents or informa,tion evidencing conditions a~ or 
around the Site.. . 

XXVI. RETENTION OF RECORDS 

.1 07; · · t!ntil ten years. after Settling Defendants' receipt of EP A~s notificatiop. pursu~t to 
Paragraph 48 .. ~ (Completion ·of the Work), each .Settling Defendant' shall preserVe arid retain all non;; 
·identical copies ofReeords. (including Records ill eleclT,onic form) now in·its·possession or control or 
that' come into·its possession or control that relate in any manner to· its liability under CERCLA with· 

. respect to. the Site, provi4ed, however, that Settling Defendants who are potentially liable as owriers · 
··q:~;. operators of the Site must re.tain, in addition, all Records that r:elate to the liability qf any other. 
person U:nder CERCLA witli respect to the Site. Each Settling'Defendant must also retain,' and ·· 

. instruct its contractor~ and agents to preserve, for the same period of time specified above all non-
. identical copies of the last draft .or final version of any Records (iU:Cludlllg Records in electioiric· · 
. form) now in its possession or control or that come into its possession or control.that relate in any 
manner to the performance of the Work; provided, however, thate~ch Settling Defendant (and its 
contractors and agents) must retain, in addition, copies of all data generated during the performance 
of the Work and not contained in: the.aforementioned Records required to be retained .. Each ofthe 
above recordTetention requirements shall apply regardless of any corporate retention policy to the · · 
contrary. 

. . 

108. At the conclusion of this record retention period, Settling Defendants shall notify the 
· United States and the State at least 90 days prior to the destruction of any such Records, and, upon 
-request by the United States or the State, Settling Defendants shall deliver any such- Records to EPA 
or the State. Settling Defendants may assert that certain Records are privil.eged under the attorney
client privilege or any other privilege recognized ·by federal law. If Settling Defendants assert such a 
·privilege, they sl~all provide Plafutiffs with the following: (a) the title of the Record; (b) the date of 
the Record; (c) the name, title, affiliation (e.g:·, company or firm),. and address .of the author of the 
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Record; (d) the name and title of each addressee and recipient; {e) a description of the subJect of the 
Record; and (f) the priVilege asserted by Settling Defendants. If a claim of pri'vi,lege applies only to a 
portion of a Re~~rd, the Record shall be_ provided to .the United States and the State in redacted form 
'to mask the privjleged portion only. Settling Defendants shall retain all Records that they· claim to be 
privileged until the United States has had a reasonable opportunity to dispute the privilege claim and 
I:)J.ly such dispute has been resolved.in the Settling Defendants' favor. However, no R;ecords created 
Q.t. generated pu,r$Uant to the requirements of this Cons~nt Decree shall be withheld o~ the grounds . 
th~t they are privileged or confid~ntial. · . 

·1 09 .· Each Settling Defendant certifies individually that, to the 'best of its knowledge and 
belief, after thorough inquiry, it has not altered, mutilated~ discarded, destroyed, or otherwise · 

· disposed of any Rec;ord~ (other thaD. jdentical copies) relating to its potential .liability regard.ip.g th~ 
Site since the earlier of notification ofpotentialliability..bythe United States or the State' or. the filing 
of $Uit against it regarding the Site and. that it haS fully complied with any and all EPA and State 
,r~quests·for information pursuant to Sections 104(e) and 122(e) ofCERCIA, 42 U.S.C. §§ 9604(e). 

· and 9622(e), and Se~tion 3007 ofRCRA, 42 U.S.C. § 6927, and state law. . . . . . .. . . 

XXVII. NOTICES AND SUBMISSIONS 

. 110. whenever, under the terms of this Consent Decree, written notice is required to be 
· · · . givem or a report or other document is r~quired to be s~nt by one Party to another,. it shall be directed 

to the in.Q.iyiduals at the ad4,resse$ specifie,d below, unless those individm!.ls or their successors give 
:p.otiq~ of a .change to the other Parties in writing. All notices and Sti;bniissions shall be co~idered · 
.e.ff~.qf:iv~.lJ.pOn ,:eceipt, unl~ss otherwi~e provided. Written notice as specified in this. section may be 
deliver¢ :by facsimUe, email or othet: fo:qn. of electrpnic communication and shhlL constitut¢,! . . . . . 
complete ~~tis faction of ~y W:Jjtten. notice .requirement of the Consent Decree with respect to. the 
Uflited States, EPA, the $tate, and Se~g Defendants, respectively. Notices required·to be s~nt to, 
E,l>A, and·not to the UW,ted States, under:the tenns of this CorisentDecree should not be sent to the 
U.S. JJepartmenf of Justice. · · · 

·.As to the United States: 

As to EPA: 

Chief, Environmerjtal Enforcement Section 
.Environment and Natural Resourc.es Division 
u.s. Department of Justice · 
P.O. Box 7611 
Washington, D.C. 20044-7611 
Re: DOJ # 90-11-2-137/3 

Director, Office of Site Remediation and Restoration 
United States Environmental Protection Agency 
Region 1 
5 Pos,t Office. Square, Suite 100 
Mail Code OSRR07-5 
Boston, MA 02109-3 912 
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and: 

As to the State: 

·As to ~ettling Defendants: 

.· .·. :· 

ByronMah .. . 
EPA Remedial Project Manager . 
United States Enviro~ental Protection Agency· · 
Region 1 · 

. · . 5 Post Office Square, Suite 100 · · · . 

. . Mail Code OSRR07-0l- .. 
Boston, MA 02109-3912 

. Gary Jablonski, RmEM Proje~t M:ariager 
· 235 Promenade Street 
Pi-ovi~ence,: ~ 02908 

Robin Lampkin,'Esq: 
Ashland,, fuc. 
s~oo Blazer Parkway 
publm, OH 43017 

. · · x:xv:m:~ ·.RETENTION OF JtJRlSDICTiON 
.·: .... ,,1•:. . . . . 

·: .' · ·111: . :·This Court retains jurisdiction over both the subject' matter of this Consent Decree a:tid 
_:_settling Defendants· for the duration.of.theperf~rmruice of the terms and provisions of tills Consenf. · 
Decree for·the purpose of enabling any of l:p.e Parties to. apply to the CoUrt _at any fu.i::te fot such · 
further order, direction; and relief runnay.be nec~ssary or appropriate for the cqnstruction or· · · 
modification of tlris Consent Decree; or to effectuate or ·enforce compliance with.its terms, or to· 
resolve disputes in accordance with Section XX (Dispute Resolution).· · 

XXIX. APPENDICES 

112. !he following appendices are attached to and incorporated into this Consent Decree: 

"Appendix A" is the ROD Amendment. . . 

"Appendix B" is th~ SOW; 

~'Appendix ·C" is. tile ~escription and/or map.pf.the Site. 
. . . 

"Appendix D" ·is the complete list of Settlii:J.g'Defendants. 

"Appendix E'? is the draft form of Propqetary Controls. 
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~'Appendix F" is the performance guarruitee. 

XXX. COMMUNITY RELATIONS 
. . 

113. If requested by EPA or the State, Settling Defendants ~hall participate in cm;nm~ty 
r~l;;j.tiQ~ F!.ctivitie~ pursu~t to the eommlJility relations pl~ ·to be developed by EPA; after a , 
te~onabl~ opportwrity for review·and comment by the State .. EPA Will deteoWn~ the ~ppr(}priat~ ., · · . 
role for Settling Defendants under the PI~ .. Settling Defendants shall also cooperate with EPA and 
the State iu providing information regarding the Wodc to the public. As requeste~ by ~p A or the 
$tate? Settling Defen4ants shall participate in th~ preparation of such information for dlsseminatimi 

.. to t4f;rpublic and in public meetings that may be held or &poilsored by EPA or the State to e;pl~ 
activities at or relating to the· Site. Costs incilrred by·the United States or the State under this· 

·. Secti9Jl, including the costs of any technical assistance grant under" Sec~ion.ll7(e) qf·C~RCLA; · · ·. · . 
44 U.s. c. § 9617( e), shall be considered Fu~e Response Costs that Settliilg Defendan,ts shall PilY · 

. pursuant to ·section XVI (Payments for Re~ponse Costs). · · · · 

XXXI. MODIFICATION. 

114. ·. Except as provided in Paragraph 13 (Madification of sow·or Related :workPl@S ), 
material modifiCf).tions to this Consent Decree, including the· SOW, shall be in writip.gj signY,d by the 
l,Jpjted: State£? and Settling Defendm1ts~ cin,d shall be effective·upon ·approv.hl.by the Court> E~c.ept:~ 
provided m Paragraph 13, non-material modifications to this ~onsent Decree< :irlclt,I~g tl1~ ~ow~· : 
s.P.all be in writing and shall be effective when· signed by dQly authoriZed represeritat;ive~ of the;;: · 

. ··United States and ·settling Def~nqants. All modifications to 'the Consent Deqree~ otliei::thap. th~ ~ · ·· 
~OW, also s4all be signed by the State; or a duly authorized.repres~ritative: ofthe St~t¥~ .as.· . . 
appropriate. A modification to the SOW shall be considered material if it fu.n,dament~y·a1t¢rs tlie. 
bii.Sic features ofthe selected temedywithin the meaning of40C.F.R. § 3oo~it::~5(c){2)(ii). J~~for~ . 

: providiilg its approval to any modification to the SOW, the United States will provide the State with· a reasonable opportunitY to review and comment on the proposed modification.. . . 

115. Nothing in this Consent Decree shall be deemed to alter the Court's power to ~nforce, 
s~pervise, or approve modifications to this Consent Decree~ 

XXXII. LODGING AND OPPORTUNITY FOR PUBLIC COMMENT 

116. This Consent Decree shall be lodged with the Court for a period of not less than . 
30 days for public notice and comment in accordance with Section 122(d)(2) ofCERCLA, 42 U.S.C. 
§ 9622(d)(2), and 28 C.F.R. § 50.7. The United States reserves the right to withdraw orwithhqld its· 
consent if the comments regarding the Consent Decree disclose facts or considerations that indlcate 
that the Consent Decree is inappropriate, improper, or inadequate. Tl;le State may Withdraw or 
withhold its consent to the entry bf this Consent Decree if comments received disclose facts or 
considerations which show that the Consent Decree violates state law. The United States reserves 
the right to challenge in court the State withdrawal :from the Consent Decree, including the right to 
argue that the requirem~nts of state law have been waived, pre-empted or otherwise rendered 
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inapplicable by federal law. The State reserves the right to oppose the United States' position Ween 
in opposition to the proposed withdrawal. In addition, in the event of the United States' withdrawal 
. from this Consent Decree, the State reserves the right to withdraw. from this Consent Decree. 
Syttling Defendants consent to the entry of this Consent Decree without further notice. 

117. If for any reason the Court should decline to approve this Consent Decree in the fortn 
presented, this agreement is· voidable at the sole discretion of any Party and the tenns of the 
agreement may not be used as evidence in any litigation between the Parties. 

· XXXIII .. SIGNATORIES/SERVICE 

118. . Each. undersigned representative of a Settling Defendant to this Consent Decree and 
· fue Assistant Attorney Generai for fue Environment and.Natural Resources Divi.sion offue 
Department of Justice and the Office of th~ Attorney General· or th,e Dire~tor of fue Rhode Island .. 
Department of Environmental Management for fue State certifies 1:hat he or she is fully aufuorized_to. 
enter into the terms and conditions of this Consent Decree and to execute and legally bind such Party 
'to this document. · · 

. : .. 119. Each Syttling Defendant agrees not to oppos~. entry of this Consent Decree by this 
. Court or to c~allenge ~y provision of this Cons~~1t Decree unless .fue United States has notified 
Settlfug Defendants in writing fuat it no lo1,1ger supports entry of the. Consent Decree. . .. 

120. . . Each S~ttling D~feridc:mt shall identify, on the. attach¢ signatirr~ page, the 1,1ame, .'. 
. address,. and telephone number of an agent .who'.is .autl~o~ed. to accept.servi~e of process by mail on 
behalfoftha(Party:With re~pect to ali rnat;ters atising under ~r relating to this Co~~nt Decree. 
Settling Defenciants.agree to accept service in that manner and to waive thy formal service 
requkements set forth in Rule 4-ofthe Federal Rules of Civil Proced.~e ~d a1,1y applicable local 
rules of this. Court, including, but not limite<f to, s~rvice of a s~ons. Settling Defendants n,eed not 
file all answer to the complaint.in this action unl~ss or .until fue .. ~ourt e~pressly declines to enter this 
Consent Decree. · · . 

XXXIV. FINAL JUDGMENT 

· 121. This Consent Decree and its appendices constitute fue·finaJ, complete, and exclusive 
agreement and understanding among the Parties regarding fue settlement embodied in fue Cons.ent 
Decree. The Parties aclmowledge that there are no representations, ·agreements, or understandings 

. rela$g to the settlement oilier than those expressly contained in this· Consent Decree. 

122. . Upon entry .of fuis. Consent Decree by fu~ Court, thi.s Consep.t Decree shall constitute 
a final judgment between and among the United States, the State, and Settling Defendants. TI1e 

· Court enters this judgment as a finaljudgment under Fed. R. Civ. P. 54 and 58-. 
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S00RDERED1HISJ!i?AYO~ e 
<:JOliN :::; · /}JcCo/1/Ait/1 v~ 

United States District Judge 1 • 
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Signature Page for Consent Decree regarding the Davis Liquid Waste Superfund Site 

". 111~4. 
~ 

r lJ (r~ {g. 
. I I 

.Date 

FOR THE UNITED STATES OF AMEJI.UCA: 

acia S; Moreno · 
Assistant Attorney General 
Environment and Natural Resources Division 
U.S. Department of Justice · 
Washington, D.C. 20530 

~Oif~ 
Scott Bauer 
Environmental Enforcement Section 
Environment and Natural Resources Division 
U.S. Department of Justice 
P.O. Box 7611 
Washington, D.C. 20044-7611 
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$ignatqre Page for Consent Decree regarding the Davis Li · idWast~ Superfund Site · 

. rj;o(iJ .·. 
Dat . 

. Date 

Sp uld 
Regional Administrator, Region 1 
U.S. Environm.ental Protection Agency 

. 5 Post Office Square, Suite .1 00 
Boston, MA 02109-3912 

~~ ~rum~rm · · ~ 
Senior Enforcement Counsel · 
U.S. Environmental Protection Agency 
Region 1 
5 Post Office Squar~, Suite 100 
Boston, MA 02109-3912 

?ro:-
Joy Sun 

Enforceinent Counsel 

U.S. Environmental Protection.Agency 
Region 1 
5 Post Office Square, Suite 100 
Boston, MA 02109-3912 
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FOR THE STATE OF RHODE ISLAND 

PETER F. KILMARTIN 
ATTORNEY GENERAL 

By his Attorney, 

~~ 
Christian F. Capizzo (#6655) 
Special Assistant Attorney General 
Rhode Island Department of Attorney General 
150 South Main Street 
Providence, Rl 02903 

Date: 8/5/11 
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~/J.Ib.oll 
I 1 

Date 

B/4/u 
Date 

nee Gray, PE 
Assistant Director for Air, Wast an Compliance 
R.I. Department ofEnvironmental 
235 Promenade Street 
Providence. Rl 02908 

~~au Maria~;~tei 
Senior Legal Counsel 
R.I. Department of Environmental Management 
23 5 Promenade St. 
Providence. Rl 02908 

... .-· 1 
. . 

'. 

I 
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7/~r;,/{;{O/ I 
Date 

Agent Authorized to Accept Service 
on Behalf of Above-signed Party: 

Name (prmt): Pe et J. ..?nz 
Title: Senior V · ce President and General Counsel 
Address: 50 E. RiverCenter Boulevard 

Covington, KY 41012 

Name (print): 
Title: 
Address: 
Phone: 
email: 

CT Corporation System 

155 South Main Street, Suite 301 
Providence, RI 02903 
401-861-7400 

[.NOm: A seiP'allrate snpatu.1nre page mllBst be sigm~ed by each settlor.] 

t:i#•<·6#!?\'i3!fi 1 •1P 1 ·f 1Aff •=11 - W •· i ,. 55 A $I I !tis f#\§dl£15 p; \ilk wd£9!110b'Yi b•? j.j F4 ,.( 

Page 59 

Case 1:11-cv-00558-M-DLM Document 4-2 Filed 02/17/12 Page 14 of 20 PageID #: 380 



   
1:11-cv-00558-M-DLM Document 2-2 Fried 12728/11 Page 29 oT"34 PageiD #: 75 

Davis Liquid Waste Superfund Site 
Remedial Design and Remedial Action Consent Decree 

Signature Page for Consent Decree regarding the Davis Uquid Waste Supetfund Site 

& ][)ECKER CORPORATION 

July29, 2011 
Date 

Agent Authorized to Accept Service 
on Behalf of Above-signed Party: 

Name (print): Theodore C. Morris 
Title: Assistant Secretary 
Address: 1000 Stanley Drive 

New Britain, CT 06053 

Name (print): Dean M. Cordiano, Esq. 
Title: Partner 
Address: Day Pitney ILP 

242 Trumbull Street 
Hartford, CT 06103 

Phone: (860) 275-0179 
email: dmcordiano@daypitney.com 
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rr-:r ~rJ..~tf(i.<,S, I, c.. 

FOR _____ COMPANY, INC. 

?!18')£( ~~--
Date Name (print): 11~~~w /[/t:ne~e.l{,{-

Title: flit.t... I~,·~ · . 
Address: 2..r.o?7 G>r,vc;.,..;,.;:... (~,;,~,. C'fJt'\(<:>\lrk. 

$"u\.fe...l1(. . 
. G.Ot..JIV fc.(k..; 6-J'f JI:)"J]7 

Agent Authorized to Accept Service Name (pnnt): Jen·~.t \)eAf ... s 
on Behalf of Above-signed Party: Title: ~ ~ 

Address: tt: 'l.c.Mt-'1 4-tce."oi-SI\-(~~r U.P, S' 0 ft.r...M«-.1.;. 'Pt, 'l...r.. 1 ~.;{c.)~a:> 
Phone: 'i?<'"O .. ;Iil """" ,g.(l\).c!t... :r s '"'"""- 0 1..1o:.? 
email: l(ol - 'l?'( -)..Oo-.. 

1 f @<.:rto S ted 1'\ L S {c. t.J ,. l 0 ,.. 

[NOTE: A separate signature page must be signed by each settlor.] 
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Ju,/'1 Z7, '2.0/1 
Date 

FOR 13Rlslo~.- Ir.c. COMPANY, INC. 

Name (print): Rf)6/n C~ Pk lm &r 
Title: &.-~n .tU".!i-1 CtJ?LJ1'7r; -e I 
Address: tlloo 13dt--fmtr>~tZ.8' :Pa:rf.t. ~, 

H (l/A.4 'rOrl I I e-y P.S 7 7&><1 I 

Agent Authorized to Accept Service Name (print): "otn et s IItle 11 
on Behalf of Above-signed Party: Title: Mtornl<! 'f 

Address: A'llsbnl'tf Wln-thsnPp 51Mw f1'tf11.4 f'l LLP 

Phone: -a oa _ /.t."3 -1 ~ 6 ;;-- tH ()6 N1 ) tr eszf N /.il 
email: -tho,..,.a.~ .ttUe.-, gp WaSJ.l''ll1 f~ 0<2 

p/1/J,bvrv l'nv,con-. 
[NOTE: A separate signature page must be signed by each settlor.] .,z oo31- li '2..B 
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Agent Authorized to Accept Service 
on Behalf of Above-signed Party: 

Name (print): -:foluJ A. C!.. o-f.fitt<J,/t.d!-rv> 
Title: C.Ju.·e.. ..f J.....f3 ,_t D~ ·c:...e. r (!_.H y 
Address: S'J11 Va-N Ill fe,.J lJ().t./, (!ru·l.r.ba.tf.. , CjeJoo 
Phone: i-f l! 0 .t/7U. 111791 
email; jofvJ, co-lil/1 ~ Nt-m@. tile. vc..t... .a o/1'1 

[NOTE: A separnte signamre proge mwst !be signed [hly each settlor.] 
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. \\."~~~~\\~tY 
~~~ ~~\~~,~~ ~~" ~\~_$ 
~\~~ ~\~\~ \\~~~ 
<::_~~ 'i~~~ \ ~1\ \\~~ 
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