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EASTERN ENVIRONMENTAL LAW CENTER 
Wi1li~ Schulte, Esq.. . 
744 Broad Street, Suite 1525 
Newark, New Jersey 071 02 
(973)424~1166 . 
wschulte@eastemenvironmenta1.org 
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I. Introduction. 

On January 8, 2009 the New Jersey Department of Environmental Protection ("DEP") .. 

issued a Clean Air Act ("CAA") Title V Operating Permit renewal to Covanta Essex Company' 

("Covanta") to operate the Essex County Resource Recovery Facility (the "Incinetator"). Air 

Pollution Control Operating Title V Permit Number BOP 060001 (E~bit 1); As will be 

discussed in further detail below, in the present case the DEP completely failed to fulfill its 

public participation obligat~ons prior to issuing the Title V Operating Permit renewal to Covanta, 

thereby depriving the residents of the Ironbound and smounding communities of their statutory 

right to' offer comments and request a public hearing on the permit. DEP's failure ill this regard 

is especially egregious since the Ironbound is an environmental justice coriunun,ity and since, 

pursuant to Governor James McGreevey's Executive Order 96, DEPwas under an obligation to 

"provide meaningful opportunities for involvement to all people regardless of race, color, 
. , 

ethnicity, religion, income, or education level." Exec. Order 96, 36 N.J.R..1259(c) (February 14, 

2004).1 As such, the Title V permit issued to Covanta Essex on January 9, 2009 was issued in . 

. . 

violation of New Jersey's Executive Order 96, New Jersey's Title V operating permitprogram 

and its implementing regulations, and the Clean Air Act and its implemeriting regulations. 

Therefore, the petitioners Ironbound Conimunit)r Corporation and GreenFaithrespectfully 

request that the EPA Administrator object to the Title V permit. 

The Incinerator is located in the heart of a section of Newark, New Jersey called the 

Ironbound. This environmentally vulnerable neighborhood is bounded by heavily-traveled . 

1 As New Jersey's Executjve Order 96 was due to expire February 17,2009, Governor Corzine 
renewed New Jersey's commitment to environmental justice by issuing Executive Order 131,' 
which orders DEPto "provide appropriate opportunities for all persons, regardless' of race, 

. ethnieity, color, religion, income, ()r education level to participate in'decision-making." Exec. 
Order 131,41 N.J.R.1125(a}(February 5,2009). 
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highways (Routes 1, 9,21, 78, NJ Turnpike), polluted waterways (Passaic River, Newark Bay), 

. the Newark International Airport, and many industrial and contaminated sites which collectively 

expose its residents to adverse environmental conditions. 

The Incinerator contributes to these adverse environmental conditions by emitting carbon 

. monoxide, sulfur dioxide, particulate matter, ani:! other h~ful pollutants. According to the 

American Lung Association, Essex County has the highest population at-risk of developing . 

pediatric asthma due to air pollution in New Jersey. American Lung Association, State o/the 

Air: 2009, Groups at Risk, aVailable at http://www.stateoftheair.org/2009/states/new-jersey/ 
. . . 

(Exhibit 2). The American Lung Association also reported that Hudson County; which is , 

directly adjacent to the location of the Incinerator, achieved failing air quality marks tohigh 

levels of particulate matter in the ambient air. Id., Particle Pollution (Exhibit 3). Indeed, 

according to the EPA's "Green Book," both Essex and Hudson Counties are currently not 

attaining the National Ambient Air Quality Standard for PM2.5. EPA, The Green Book 

Nonattainment Areas for Criteria Pollutants, available at 

http://www.epa.gov/air/oaqps/greenbk/. There is a concern that increasing numbers of children 

who attend schools in the vicinity of the Incinerator in both Hudson and Essex Counties are 

developing pediatric asthma and are unable to participate in outdoor physical activities. See 

Decl. of Sister Eleanor Uhl, O.P., dated February 20, 2009 (Exhibit 5 " 10-11, 13); Decl. of 

Sister Barbara Nesbihal, S.C., dated February 20, 2009 (Exhibit 6 " 10-12, 14); Decl. of Ana 

Baptista, dated February 18,2009 (Exhibit 7, 16)? 

In addition, the Ironbound is a culturally div~rse, predominantly minority neighborhood, 

2 On February 20, 2009, Petitioners filed a Clean Air Act citizens~ suit in the Federal District 
Court for the Distric:t of New Jersey against Covanta. The Complaint is attached hereto as . 
Exhibit 4. All three· of the above-reference declarations were filed with the Complaint. 
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. an4 a large percentage of its inhabitants have .incomesJhatplace th~m below the poverty line.' . ' 

According to the 2000 Census, over a quarter of the households in the two census tracts adjacent. 
. . , / ~ 

. to the lncinenitot are linguistically isolated,and well over half the population in these tracts 

belong to a mip.ority group. U.s. Census Bureau, American Factfinder, Census 2000 Summary 

File l,at http://factfinder.census,.gov (Exhibit 8). Furthermore, 1999 per capita income in census 

tracts 75.01 and 75.02 was $11,106 and $12,230, respectively. Id These income levels put over 

a quarter of the population belqw the poverty level. Id. 

Due to the disproportionate economic and environmental burdens the Ironbound 

community must bear, it is a re'cognizedenvironmental justice co~unity;, Indeed, in the 

context of the Ironbound conimunity's campaign to stop a sewage treatment plap.t from being . 

builtin their neighborhood, the EPA's regional environmental justice coordinator wrote that the 

Ironbound "community appears to meet the factors .orcriteriathat identifyenvironrhental justice 

c.ommunities." See Ronald Smothers, Ironbound Draws its Line at the Dump, N.Y. Times, Mar~ 

29, 1997, at 22. 

The Incinerator emits sulfur dioxide, carbon monoxide, particulate matter and other· 

pollutants, often in levels that exceed its title' V Operating Permit limits, thereby contributing to 

the air pollution in the Ironbound and the adverse effects it has on community health and the . 

environment. Therefore, the residents of the Ironbound have a heightened interest in the 

Incinerator and in ensuring that, given the disproportionate nuniber of environmental burdens 

they already must bear, the adverse effect~ of the air pollutants emitted by the 'Incinerator are 

minimized. 

One of the only shields protecting the residents of the Ironbound and surrounding 

comtnunities from the adverse effect~ of air pollution is the Clean'AirAbt ("CAA'~) and the Title 
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. V Operating Permit program, which was added to the CAA in 1990. Clean Air Act Amendments 

of 1990, Pub. L..No. 101-549, §§ 501-507, 104 Stat. 2399~ 2635-48 (1990). Title V requires 

stationary sources of air pollution to acquir~ a permit prior to commencing operations and gives 

members of the public the right to bring suit in federal court to enforce the terms of those 

permits. 42 U.S.C .. § 7604. In addition~ the Title V operating permit program requires 

permitting authorities to notify the public of the issuance of a draft Title V penilit or permit 

renewal and the opportunity to offer comments and request public hearings on the pennit. 42 

U.S.C. § 7661a(b)(6); 40 C.F.R. § 70.7 . 

. Indeed~ public participation in theTitle V permit process is an essential part of the CAA~ 

and "[i]t is clear that Congress intended for the EPA to object to a permit when the public 

participation requirements for issuing it have not been met." Sierra Club v. Johnson, 436 F.3d 

1269, 1280 (11 th Cir. 2006)(hereinafter referred to as "Georgia Forestwatch"); see also Orange 

ReCycling & Ethanol Production Facility, 60 Fed; Reg. 30904 (EPA Admin., June 8, 2001)(final 

order on petitions to object to State operating permit)(stating that "Public participatiop. is an 

important part of the Title V process, ;md is an appropriate subject of an objection by EPA 

pursuant to 40 C.F.R. §70.8(c)(3)(iii)."). 

n. Parties 

a. The Ironbound Community Corporation 

Petitioner Ironbound Community Corporation ("ICC") is a New Jersey not-for-profit 

public interest corporat~on loc~ted in the Ironbound neighborhood. of Newark, New Jersey. 

Founded in 1969, by neighborhood residents, ICC works with the community to develop and . . 

operate programs addressing the neighborhood's various needs in an'effort to improve residents' 

quality of life. ICC provides myriad services to the Ironbound community, and since· 1980 has 
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been among the most.active urbanenvirornnental voices in NewJerse~ through its. Community . 

Environmental Program (formerly, Community Health Project). For example, ICC has 

advocated on its own behalf and on behalf of its members and residents of the· Ironbound 

conuriunity to improve the quality of life in the Ironbound through its Environmental Justice 

Advocacy & Education Project, the Passaic Riverfront Development Project, the Dioxin 

Decontamination Project; the Newark Brownfields lnitiative,the Environmental Leadership 

. Training in Schools, and support for the Ironbound Committee AgainstToxic Waste .. For more 

than ten years ICC has been an appointed community representative on the DEP's . 

Environmental Justice Advisory Council; ICC was also designated as the community 

representative in the Lister Avenue Brownfields Development Area and served as coinmunity 

liaison to the NJDEP and the EP f:.. on the Diamond Shamrock Company site remediation. 

Among other things, ICC researches and distributes analytical reports on environmental issues in 
. \ 

the Ironbound, advocates before legislative and administrative bodies, and conducts public 

education. ICC has also received grants from the EPA for the creation of a pilot project to 

educate the communityaboutthe risk of asthma to children in the community. See (Ex. 7116). 

In addition, ICC is a member of the Steering Committee of the Coalition for Healthy Ports, a . 

labor-environment coalition advocating foritnproved clean air policies and practicesat Ports 

Newark and Elizabeth, which are adjacent tothe Ironbound. In this role, ICC has met with 

representatives of the Port Authority of New York and New Jersey, ,!!S EPA, and NJDEPto 

discuss potential strategies for.reducing port-related air emissions that impactthe Ironbound. 

ICC has individual members, volunteers, program participants, and contributors who live~' 

.. work, and recreate in and around Newark, New Jersey. and who ,breathe and are otherwise· 

exposed to the harmful air pollutants emitted by the Incinerator. In order to fulfill its mission to 
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improve the 'qualityoflife 'for its members and the residents of the Ironbound; ICC needs to be 
, , 

notified of Title V permit actions pertaining to affected facilitiesm and 'around the Ironbound 

community. However, if notice is not published and ICC is not notified, ICC will not be able to . , 

offer comments or request a public hearing on draft permits., 

b. GreenFaith 

Petitioner GreenFaith, Inc. is a New Jersey non-profit membership corporation founded, 

in 1.992 and headquartered in New Brunswick, New, Jersey. GreenFaith's mission is to educate, 

inspire, and mobilize people of diverse religious backgrounds' as ,environmental leaders. 

GreenFaith organizes its programs around the three core values of spirit, stewardship and justice 
. ". 

in relation to the envir~nment, amito that end, GreenFaith mobilizes its, individuru members and' 

member religious institutions, loc~ted throughout New Jersey, to raise awareness and advocated 

on issues of environmental injustice. For example, in 2003, 2004,2005, and most recently in 

2008, GreenFaith gave environmental: justice tours of Newark, including the Ironbound, to ' 

educate over 250 religious and community leaders about the range' of environmental health 

threats facing Newark residents. GreenFaith is working with ICC to plan another Newark tour In 

November 2009. GreenFaith has also worked closely with,the Na:tural Resourcespefense 

Council and New.y orklNew Jersey Baykeeper to reach a settlement with the Army CorPs of 

Engineers ("Corps") to limit the re-distribution of dioxins as the Corps dredges the Newark Bay. 

Other QreenFaith initiatives include conducting energy: audits and distributing compact 

, fluorescent light bulbs in various religious institutions in Newark in an effort to reduce their 

energy use, advocating for the DEP to reduce diesel emissions atNewark construction sites, and 

providing education on Newark's environmental issues to Leadership Newark (a program, for 

busines~ and community leaders in Newark). Mem"ers, c.ontribut~rs, arid supporters of 
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GreenFaith are dedicated to rectifying environmental in:justices, as wel~ as enjoying and' 

protecting New Jersey'sneighborhoodsand natural resources. See generally, (Exs: 5 and 6). In 

addition, GreenFaith is a member of the Steering Committee ofthe Coalition for Healthy Ports,a 

labor-environment coalition advocating for improved clean air policies and practices -at Ports 

Newark and Elizabeth, which are adjacent to the Ironbound. In this role, GreenFaith-has:met 

with representafives of the Port Authority of New York and New Jersey, US EPA, andNJDEP to 

discuss potential strategies for reducing port-related air emissions that impactthe Ironbound. 

GreenFaith received a 2009 US EP A Environmental Justice Small Grant insuppoi1: of its work 

related to Ports Newark and Elizabeth. 

GreenFaith has individual members, volunteers, progranrparticipants, and contributors -

who live, work, and recreate in and around Newark, New Jersey and who breathe and are 

otherwise exposed to the harmful air pollutants emitted by the Incinerator: IIi order to fulfill its 

mission to rectify enviromilental injustices and improve the quality of life for its members and 

the residents of the Ironbound and its environs, GreenFaith needs to be notified of Title- V pe~t 

actions pertaining to affected facilities in and aroUnd environmental justice communities such as -

the Ironbound. However, ifnotice is not published and GreenFaith isnot.notified, GreenFaith 

will not be able to offer comments or request a public hearing on draft permits. 

III. Facts 
a. The Facility 

The Incinerator is located at 183 Raymond Boulevard, Newark, New Jersey, and is-

operated by Covanta Essex Company. (Ex. 1).3 The Incinerator is New Jersey's largest garbage 

incinerator, with a capacity to incinerate up to 2,800 tons of municipal solid waste per day. It -

haS the potential to emit,.among other pollutants, up to 1,260 tons per year 9fNitrogen Oxide, 
. . - \ 

3 See infra, n. 5. 
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1,660 tons per year of Carbon Monoxide, 997 tons per year of Sulfur Dioxide and 140 tons per 

year of PM 10 • (Id. atSection C, Pollutant.Emissio~s Sunimary). As mentioned earlier, the 

Incinerator is located in Essex County, New Jersey, which is currently in Non-Attainment for 

EPA's PM2.s standards .. See New Jersey· State Implementation Plan Revision for the Attainment 

. and Maintenance of the Fine Particulate Matter National Ambient Air Quality Standard (Mar. 24, 

2009), 149 available qt 

http://www.nj.gov/dep/baqp/pm25sipIPM2.5%20SIP%20Document%20Final%202009.pdf 

(mapping NJ's National Ambient Air Quality Standard particulate matter nonattainment areas) , 

(Exhibit 9). 

b. Previous Proceedings 

. " The EPA granted interim approval to New Jersey's Title V operating permit program 

effective June 17, 1996. 61 Fed. Reg. 24715 (May 16, 1996); 40 C.F.R. § 70, Appendix A. EPA 

granted full approval to New Jersey's Title V operating pennit program effective November 30, 

2001. 66 Fed. Reg. 63168 (Dec. 5,2001). The DEP is the agency responsible for issuing Title V 

operating permits in New Jersey. N.J.S.A. § 26:2C-9(b)(8). 

On July 8, 2004 the DEP issued a Title V Operating permit to Covanta Essex Company 

to operate the Incinerator.4 That permit was due to expire July"7, 2009. EPA regulations require 

that Title V permit renewal applications be "submitted at least 6 months prior to the date of 

permit expiration, or such other long time as may be approved by the Administrator ... " 40 

C.F:R. § 70.5(a)(iii). Pursuant to New Jersey's Title V operating permit progr~, Covanta was 

required to submit its application for renewal of its Title V operating permit at least 12 months 

4 At the time the July 8, 2004 permit was issued, Covanta Essex Company was known as 
American Ref-Fuel Company of Essex County. 

9 



I 
1 

I 
1 

I 
I 
I 
I 
I 
I 
I 
} 

1 

1 

1 

I 

prior toftIe expiration of that permit. N,J A.C. §7:27.,2230( c). Therefore, a timely application 

for renewal would have been submitted sometime on otaround July 7,· 2008. . 

. ICC and GreenFaith sent a Notice ofIntent to Commence Civil Action against Covanta to 

the DEP, among others, on March "8, 2007. (Exhibit 18) On Match 27, 2008, Ana Baptista, 

Program Manager for ICC, wrote to the DEP Environmental Justice Coordinator inquiring" as to 

whether Covanta had submitted any kind of formal or informal proposals to DEP. E-mail from 

AnaBaptista to.Maria Franco-Spera, DEP Environmental Justice Coordinator (Mar. 27,2(08) 

(Exhibit 10). DEP responded the next day, stating "DEP has not received any applications from 

the Covanta Essex facility." Id, E-mail from Maria Franco-Spera, DEP Environmental Justice 

Coordinator, to Joe Della Fave, ICC Executive Director (Mar. 28, 2008). Ftu1hermore, Ms. 

Baptista also made other verbal inquiries regarding developments relating to the Incinerator, but 

was never informed that Covanta had submitted an application for permit renewal or that a draft " 

pennit had been issued. . 

On or around May 2, 2008, Covanta Essex subniitted an application for renewal,ofits 

Title V Operating Permit to DEP. According to the representations of the DEP, the period.for 

public comment on Covanta'sdraft permit ended on October 22,2008. E-mail from Francis 

Steitz, Chief, DEP Bureau of Air Permits, to Maria :franco-Spera, DEP Environmental Justice 

Coordinator (May IS, 2009) (Exhibit 11). Iftaken as true, this would rrieanthat DEP issued 

Covanta's Waft permit no later than September.22, 2008. 

DEPrepresented that ICC was on themailinglistrequiredbyN.J.A.c.··§7:27-22.11(e). 

but that it sent notice to the Mayor of Newark, the Newark Health Department, EPA Region 2 

andCovanta on September 12,2008. (Exs.ll, 13-17). DEPnever sent notice to ICC, and itis 

still unclear whether DEP actually sent the above-mentioned letters. Open Public Records 
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Requests to DEP reveal that DEP never published notice of the issuance of the draft permit, or 

sent notice to Ii single member of the public (Ex. 17). 'J?e only comments thatDEPreceived 

during the COIilment period were from Covanta. 

After the close of the public comment period, DEP issued a proposed permit to the EPA . 

on or around November 14,2008. Therefore, EPA's 45-day review period would have ended on 

or around December 30,2008: Oh January 8, 2009, DEP issued a Title V operating permit 

renewal to Covanta. 

IV.Argument. 

a .. Legal Backgroun4 and Standard of Review 

In 1990 Congress amended the CleaiJ. Air Act to include the Title V Operating Permit . 

Program. Clef!n Air Act Amendments of 1990, Pub. L. No. 101~5.49, §§ 501-507, 104 Stat. 2399, 

2635-48 (1990). The Title V Operating Perririt. Program "r~quires stationary sources of air 

pollution such as manufacturing and electricity plants to obtain permits which include emission 

limitations and other cOl!ditions that ensure compliance with Clean Air Act's.air quality cOntrol 

. standards." Georgia Forestwatch, 436 f.3d at 1272; 42 U.S.C. § .7661a(a). Title V permits 

"generally doD not impose new substantive air quality control requirements," but rather serve to 

conSolidate all of the requirements for a certain facility into a single permit. Georgia. 

Forestwatch, 436F.3dat 1272~ Thus, the "Title V program: strives to 'enable the source,States, 

EPA, and the public to understand better the requirements to which the source is subject, ana· 

whether the source is meeting those requirements. ,,, Id (quoting Operating Permit Program, 57 

Fed. Reg. 32250, 32251 (July 21, 1992)). 

The Clean Air. A~t requires that whenever a permit renewal is proposed the public must 

be given a 30-day.period to ni,ake comments on the dr~ peImitrenewal.· After the close of the 
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30-day..period for~publiccomment on :draftTitle V pemiits: and.pennitrenewals, the petinittingo ...... . 

·authority will consider all comments received, prepare a "proposed perinit," andtransinit:the" 
. \,... 

proposed'permittothe EPA, which then has ,45 days to review it. 42 U.S~C. § 7661d(b)(2);40. 

C.F .R. §70.8. lithe pennit was not issue4 in compliance with the require~ents of the Clean Air 

Act, including the public participation requirements in 40 C.F;R. § 70, the EPA'will object to its' . 

. issuance. 40 C.F.R. § 70.8(c). If the EPA does not objecUothe proposed permit, then "any' 

. person may petition the Adnrlnis1rator within 60 days after the eJq>.iration of the Administrator's: .. 

45-day review period to make such objection." 42 U.S.C. § 7661d(b)(2);40 C.F.R; § 70.~(d). ' 

Petitions to the EPA to object to the issuance of'a proposed permit "shall be based only. 

on objections to the pennit that were raised With reasonable specificity during ·the .public 

comment period provided for in § 70.70;1) of this part, unless the petitioner demonStrates that it 

. was impracticable to raise such objections Within such period, or unless grounds for such 

objection arose after suchperiod."·40 C.F.R. § 70.8(d);42 U.S.C~ § 7661d(b)(2). The'EPA 

Administrator has a non-discretionary duty to grant a petitioner's' request to object to a proposed 

permit where the petitioner "demonstrates to the Administrator that the perinit .is not in 

. compliance with' the requirements of [the Cle~ AitAct]." 42 U.S.C. §7661d(b)(2); see also 

Sierra Club v. Johnson, 541 F.3d 1257,1265 (11th C.ir; 2008). (hereinafter'referred to as 

."GeorgiaPower") .. Any denial of a petition submitted to· the' EPA pursuant to 40 C~F.R § . 

70.8(d) is subject to judicial reView in federal·court. 42' U.S.C.§ 7607 .. ' 

b.EPA should object to the I'e~ewal permit be~al1sethe DEP'spublic 
. participation procedures did n()tcompo~ with Part 70 requirements 

Title V permit renewals may not be issued unless "the permi~mg authority .. has .complied 
: .. ··:1:···' 

with the require~ents for public pam,cipation ~~~r[4()C.F.R.l.70.7(h)1},·40 C~F.R. § 

70.7(a)(I)(ii). § 70.7(1)req1.$"es the'p~tting authority topublishn.;>tice 'oillie ppportunity to 
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review and comment on draft permits "in a.newspaper of general. circulatiori. in the area where . . . '. . . ~ 

the source is located," to develop a mailing list that includes those who have requested to receive 

. notification andto mail notice-directly to those on the.list, and to use "other means if necessary 

to assure adequ.ate notice to the affected public." 40C.F.K §70·.7(h);:,YeealsoNJ.A.C. §7:27-

22.11( e). As d~monstrated below, DEP failed topublishnotice or· send notic.e to a single 

Illember of the affected public," including ICC, the sole member of the abovementioned mailing 

': list DEP did not utilize means that would assure adequate notice to the affected public. 

,Therefore, the Incinerator's current permit is defective and'EPA should be object to it. 

i. DEP did not provide public notice of this permit via a publication in a 
newspaper of general circulation in the area in which the facility is 
located 

As mentioned above, 40 C.F.R. § 70.7(h) requires that the permitting authority publish . 

. notice of the opportunity to review and offer comments on draft permits "in a newspaper of 

general circulation in the area where the source is located." 40 C.F.R. § 70.7(h); see also 

.' 5 
N.J.A.C. § 7:27-22. 11 (e). 

The Star.Ledger is New Jersey's largest circulateq newspaper and is based in Newark, 

New Jersey. The ChiefofDEP's Bureau' of Air Permits represented in an email message dated 

May 18, 2009,that DEPpublished notice of the opportunity for the public to comment on . 

Covanta's draft Title V operating permit renewal in the September 22, 2008 edition of The Star 

. Ledger. (Ex. 11). However, notice was never published on that date. Letterfrom William J .. 

Schulte, Esq., to Legal Ads Department, The Star Ledger (June 4, 2009) (Exhibit"12). 

'. . '. 

5 While EPA's regulations state that permitting authoriti~s may publish notice in a newspaper of 
general circulation in the area where the source i$located or in a'State publication designed to 
give. general p~blic notice, 40 C.F.R § 70.7(h), DEP's regulations require the'DEP to publish 
notice in a newspaper of general circulation. NJ.A.C. § 7:27-22.11(e). 
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, :, In,addition, the Chief of the Bureau of Air Permits,r~resentedthat DEi? S¢ilt notic~ 

letters to the, Mayor ofN~wark, the Newark Health Departmen~ EPA Region 2 and'COvanta, but, 

was able to pioducedonly unsigned copies of these letters~ (EXhibits 11,13 .. 16). Each:6fthose 

letters indicated to the recipientS 'that public notice would be published in the Star Ledger "on 'or 

around September 19, 2008~' and that the period Jor public comment would, end, on, October 20,. 

200S. (Exhibits 14-17). However, a ,search of the Star Ledger on and around tho~edates, and' , " 

calls to the Star Ledger sugge.st that notice of Covanta's draft perniit in fact waS never published: 

"Public participation is an important part of the Title V process" and is an appropriate, 

subject of an objection by EPA,'; Orange Recycling, 66 Fed. Reg. 30904. ,Smce DEP did not 

comply with the newspaper publication requirementsin 40"C.F.R. § 70.7(h}and NJ.A.C. § 7:27-" 

22.11(e), Covanta's Title V operating permit renewal was isSued in violation of EPA and DEP ," 

regulations. See 40 C.F.R. § 70.7(h)(I); NJ.A.C. § 7:27-22.11(e); :Georgia Forestwatch~ 436 

F.3d at 1275. Since "[t]heregulations implement the statutory requirements ... [i]t follows that ' 

[EPA's] duty to object extends to the implementing regulations;" Georgia. Fotestwatch; 436 ' 

F.3d at 12S0. Therefore, EPA should exercise its authority pursuant to 40 C.F.R. ,§ 70.S(c}{d) 

, and object to the issuance ofthe:Covanta's Title V ~peraiing permit renewal, revoke the permit, 

and require,DEPto re-notice the permit for anew30-day public comment period. 40 C.F.R §§ 

70.7(a)(1)(ii),70.S(d);'N.J.A.C. §7:27-22.12(i). 

',it DEP did not develop all 'adequate mailing'listand d~d not send 'notice 
to, ICC even though they were ~n DEP's mailin,g list. 

As mentioned above, EPA regulations require that -notice be given by the permitting 

authority "to persons on a mailing list developed by the permitting authority, including those -" ,.' ~ . 
~ ;.... ' 

. .' . 

who request in writing to be 0)1 the list." 40 C.F.R; § 70.7(h)(1). Li~evvi~e, New Jersey's Title V 
.. : 

operating permit program requires the DEP to "mail the notice to persons on a mailing list 
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developed by the Department, including"to persons who request in writing to be on the mailing 

list." NJ.A.C. § 7:27-22.1 1 (e) .. 

DEP's mailing list consisted of only one name, ICC, and DEP failed to send notice to 

. ICC. E-mail from Kathy Mantuano to Evelyn Molder, DEP Office of Record Access (June 30, 

.. 2009) (Exhibit 17). ICC rightly should have been on thelist,since employees from ICC made 

several verbal and written inquiries regarding any developments relating to the Incinerator. (Ex. 

10). Indeed, Ana Baptista, Program Manager of the ICC, is a sitting member of the DEP's 

Environmental Justice Advisory Committee and has frequent contacts with various DEP 

. officials, many of whom are fully aware of the Ironbound Community Corporation's interest in " 

the Incinerator. (Ex. 7'14). Furthermore, both DEP and EPA were in receipt of a copy·ofthe 

Notice ofIntent to Commence Civil Action sent by the Ironbound Community Corporation and 

GreenFaith to the Incinerator on March 8, 2007. Letter from KathleenShrekgast, Rutgers 

Environmental Law Clinic, to Covanta Essex (Mar. 8,2007) (Exhibit 18). Therefore, even 

absent ICC's written and verbal requests to be notified of the issuance of a draft renewal permit 

to Incinerator, DEP was aware ofICC's and GreenFaith's interest in the Incinerator and its 

. impact on the community in which it is located. As such; DEP should have sent notice of the 

issuance of Incinerator's draft permit renewal to ICC and GreenFaith, but never did . 

. Instead, according to the Chief of the Bureau of Air Permits, DEP sent notice to the 

Mayor of Newark, New Jersey, the Health Department of Newark, New Jersey, EPA Region 2, 

and to IncineratQr. (Exhibits 11, 13-16). DEP did not send notice to any members of the 

affected public. ld. Sending. notice only to govemnient agencies and the facility itself is hardly 

sufficient to "assure adequate notice to the affected public." 40 C.F.R. § 70.7(h); N.J.A.C. § 

7:27-22.1 1 (e); see also Georgia Forestwatch, 436 F.3d at 1280. 
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Therefore,because DEP did not comply with the mailing list requirements for public 

participation under 40 C.F.R. § 70.7(h) and N.J.A.C.- § 7:27-22.tt(e), EPA should object to the 

issuance of Co vanta's Titl~ V operating permit renewal, revoke the permit, -and require DEP to . 

re-noticethe permit for a new 30;.day public comment period. 40 C.F.R. §§ 70.7(a)(1)(ii), 

.. 70.8(d); N.J.A.C. § 7:27-22. 12 (i). _ 

c. DEP's failure to abide by the pu1Jlic participation requirements made-it 
impracticable for the objections in the present petition to be raised during 
the 30-day public comment period. ". 

As' a result of DEP' s failure to abide by the Title V public participation requirements, 

neither ICC nor any other members of the affected public were made aware when DEP issued 

Covanta's draft permit renewal and opened the public comment period .. Consequently, ICC and 

- other members of the affected public were effectively deprived of their right to offer comments 

and request ahearmg on the draft permit. 42 U.S.C. § 7661a(b)(6). 

After the close of the 30-day public comment period DEP is required to consider any 

comments submitted on the draft permit and then issue "a "proposed permit" to the Administrator 
. " 

-of the EPA for review, 42U.S.C. § 7661d(a)(1); 40 C.F.R. § 70.8(a)(1); N.J:A.C. § 7:27-

22. 12(a), which is availabletoany interested person upon request. N.J.A.C. § 7:27-22.12.- EPA 

has 45 days to review the proposed permit and make objections. 40 C.F.R. § 70.8( c)(1); 
- . 

N.J.A.C. § 7:27-22.12. If the EPA does not object to the proposed perinit Within this period, then 

parties have 60 days to petition the EPA Adniinistratorto object. 40 C.F.R. § 70.8(d);_N.J.A.C. § 

7:27-22.12(f). Petitions must contain objections raised during the public comment period unless 
l -

it was impractiCal to raise the objection or grounds for the objection arose after the period ended. 

42 U.S.C. § 7661d(b)(2); 40C.F.R. § 70.8(d); N.J.A.C.§ 7:27-22.12(g). 
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Since DEP not only failed to publish notice of the is~~ance of Co vanta's draft Titie V 

pennit renewal in a newspaper of general crrculation, but also failed to send notice to ICC, , 

Petitioners had no way of knowing when DEP issued the draft pennit. Therefore, it was 

impracticable for ICC or GreenFaith to raise,llieissne of the DEP's failure to abide by the Title 

V public participation-requirements during the public coinment period. Indeed, DEP's failureto 

_ ensure that all of Title V's public participation requirements were met had theeffect'of 

precluding ICC and GreenFaith, as well as the rest ofthe~ffected community, from being 

involved in the pennitting process at aiJ. EPA should therefore waive ,the requirement that the 

instant petition be based on comments raised during the requisite 30-day public comment period 

because it was effectively impossible for Petitioners to raise the issues in this petition during that 

period. 42 U.S.C. § 7661d(b)(2); 40 C.F.R.§ 70.8(d); N.J.A.C. § 7:27-22.12(g). 

d. EPA has a non-:discretionary duty to object to a Title V permit where a 
petitioner demonstrates that the permit is not i:n compliance with the 
requirements of the Clean Air Act 

Title V of the CAA clearly states that the EPA Administrator "shall issue an objection [to 

a Title V pennit] if the petitioner demonstrates to the Administrator that the permit is not in 

compliance with the requirements of this Act, including the requirements of the applicable 

implementation plan." 42 U.S.C. § 7661d (b)(2)(emphasis added). While it has been recognized 

that there is some ambiguity with respect to the burden facing a petitioner under § 7661d(b)(2) to 

demonstrate non.;.compliance, coUrts will generally only grant deference to the Administrator 

where the Administrator has made a "reasonable interpretation'1 of whether a petition in fact 

demonstrates non-compliance. Georgia Power, 541 F.3d at 1267. Where it has been clearly 

demonstrated that a Title V permit was not issued in compliance with Title V requirements, the 

ciuty on the part of the EPA ~dministrator to object to the permit is non-discretionary. See 
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GeorgiaForestwatch, 436F .3d at.. 1280; Georgia Power, 541F 3d at 1265;:N. y., Rub. Interest 

Research Group v. Whitman, 321 F.3d 316,333 il.12 (2ndCir.2003). The conference report that 

accompanied the bill that became Title V states: "Simply put, the Administrator is required to . 

object to permits that violate the Clean Air Act. This duty to object to such permits is a 

nondiscretionary duty. Therefore, in the event that a petitioner demonstrates that a permit ., 
violates the Act, the Administrator· must objectto that permit.." 136 Congo Rec. S16895 (1990). 

In Sierra Club V. Johnson, the plaintiffs sought review of an EPA order denying their 

request that the EPA object to a Title V permit that the Georgia Environmental Protection .... 

Division hadissued~ Georgia Forestwatch, 436 F.3d at 1272. The basis of the plaintiffs' request 

was that the Georgia Environmental Protection Division had failed to create a mailing list and 

mail notice of the issuance of the draft permit and opportunity to comment to those on the list, as 

required by 40 C.F.R. § 70.7(h)(1). Id. at 1275. In responding to the plaintifr·s'petition, the EPA 

conceded.that a mailing list is in fact required by § 70.7(h)(1) and that the Georgia EPD failed to 

create one prior to issuing the pennit. Id at 1279. EPA denied the plaintiffs' petition anyway, 

reasoning that "the lack of mailing list notice did not create a defect in the permit because 

petitioner has not demonstrated that this omission actually resulted in. less meaningful public 

participation." Id. at 1279-1280. The court rejected EPA's argument and stated that the CAA 

and EPA regulations "do not allow EPA unfettered discretion to ignore obvious violations of 

Title V permit programrequirements,"vacated the EPA order, and remanded the case to EPA for 

further cons~deration. Id at 1280. In a later case b~forethe 11th Circuit involving a separate· 

petition submitted by the Sierra Club and the Coosa River Basin Initiative to the EPA, the court . 

again concluded that "where a petition successfully demohstrates non..,coIIipliance, an objection 

by the Administrator must ensue." Georgia Power, 541 F.3d at 1267 (emphasis added). 
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Similarly, in the instant case, Petitioners are requesting 'that the EPA object to Covanta's 

, Title V permit because the permitting authority, DEP, failed to follow the public participation 

requirements in 40 C.F.R. § 70.7(h) aildNJ.A.C. § 7:27-22.11(e). Petitioners have 

demonstrated that, despite assurances froin. DEP that they ,published notice of the issuance of 

Covanta' s' draft Title V permit renewal in a newspaper of general circulation, notice was in fact 

never published. (Exs. 11-12). Petitioners also demonstrated that, ICC made numerous 

inquiries, both verbally and in writing, requesting notice of any developments relating to the 

Incinerator and Covanta's permit renewal, and DEP was aware of both ICC's and GreenFaith's 

heightened interest in the Incinerator by virtue of the fact that they were in receipt of petitioner's 

Notice ofIntent to Sue. (Exs. 10, 18). Despite the fact that ICC is the only entity named on 

DEP's mailing list, the DEP failed to send ICC notice: (Ex. 17). DEP did not send notice to a 

single member of the public. ' 

As noted above, a Title V permit may not be issued unless it complies with all of the 

conditions in 40 C.F.R. § 70.7(a)(1), including the p~blic participation requirements in§ 70.7(h). 

Congress clearly intended for the EPA to object to Title V permits that have not been issued in ' 

compliance with the public participation requirements. Georgia Forestwatch, 436 F.3d at 1280. 

The EPA Administrator has also concluded that a failure to abide by the public participation 

requirements contaiIi.~d in Title V "is an appropriate, subject of an objection by EPA pursuant to 

40 C.F.R. § 70.8(c)(3)(iii).'-' Orange Recycling, 66 Fed~ Reg. 30904. Accordingly, EPA is under 

a non-discretionary duty to object to Covanta's January 9, 2009 Title V Permit. In accordance 

with 40 C.F.R.'§ 70.8(d), "[i]fthe permitting authority has issued a permit prior to receipt of an 

EPA objection ... the Administrator will modify, terminate, or revoke such permit." 
. . 
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. e. The circumstllil~ -of this case justify the application of .the doctrine6f 
equitable tolling to the 60-day time limit for filing petitions. 

Given the DEP'sfailure to publish notice of the issuance of Co vanta's draftpennit fu a . 
. . . 

newspaper and failure to send notice to a single member of the public, and the fact that the 

Ironbound is a recognized environmental justice coinmunity,.the circumstances of this case 

justify the application of the doctrine of equitable tolling to the 60-day period for submitting· 

petitions to the EPA. 'Furthermore, Presidential Executive Order 12898 requires "each Federal . 

agency [to] make achieving environmental justice part of its mission by identifying and 
, 

addressing, as appropriate, disproportionately high and adverse human health or environmental . .' . 

effects of its programs, policies, and activities on minority populations and low-income 

populations in the United States." Exec. OrderNo. 12,898,59 Fed. Reg. 7629 (Feb. 11, 1994). 

Therefore the EPA should consider the Petition and respond to it in accordance with 42 U.S.C. § 

7661d(b)(2). 

Upon the conclusion of the EPA's 45-day period for reviewing proposed Title V pennits, 
. . 

petitioners have a 60-day period during which they "may petition" the Administrator to object to' 

the permit if the Administrator has not already done so .. 42 U.S.C. 7661d(b)(2). DEP 

transmitted a proposed Title Vrenewalpennit to EPA on or around November 14,2008. 

. , 
Therefore, the EPA's 45-day review period would have ended on or around December 30, 2008. 

Accordingly, in order to file a petition within the 60~day period provided by the CAA, 

Petitioners would have ordinarily had to file a petition by March 2, 2009. 42 U.S.C. § 

7661d(b)(2). The Petition is dated July 10,'2009. As such, the present petition w~s not filed 

within the 60-day time period provided for in § 7661d(b)(2) . 
• ~ .: i···. 

In order to determine whether to apply the doctrine of equitable tolling in a given case, 

courts will generally examine the relevant statute and the circUmstances under which the claim 
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for application of the equitable tolling doctrine is asserted. According to the United States, 

Supreme Court, "[o]rdinary limitations statutes use fairly simple language," aild can'be read as 

, "containiilgan implied ,'equitable, tolling' exception." -United States v.Brockamp, 519 U.S. 347, 

350 (1997), sup~rseded'by statuti!, 26 U.S.C. § 6511, as re~ognized in Katz v. United States, ' 

2006 WL 2418837; 10-12 (Fed. Cl..July 25,2006). As an example of an "ordinary limitations 

. , 

statute" that uses "simple languag~'.' and contains an implied equitable tolling exception; the 

Court cited 42 U:S.C. § 2000e-16(c), whichstate~ in relevant part that "[w]ithin 90 days of 

receipt of notice 'of final [EEOC] action ... an employee ... may file a civil action~ .. '~ ld. at 50 

(emphasis added). With regard,to the limitations langUage; 42 U.S.C. §7661<J(b)(2) is 

substantially similar: " ... any person may petition the Administrator .within '60 days after the 

expiration of the 45-day review period" (emphasis added). Therefore, taking the 'Supreme 

Court's reading of 42 U.S.C. § 2000e-16(c) into consideration; § 7661d(b)(2) can plausibly be 

read as containiD.g an implied equitable tolling exception. 

On the other hand, the Supreme Court l1as held that equitable tolling is not available 

where it would be "inconsistent with the text ora relevant statute." United States v. Beggerly, ' 

,524 U.S. 38,48 (1998). Moteover,a deadline that is, "framed in 'unusually emphatic form' can 

evidence congressional 'intent to bar tolling." Sierra Club v. Whitman, Docket No.1 :OI-cv-

01991, at *7 (D.D.C. 2002) (hereinafter:referred to as "Caldwell Tanks") (memorandum,opinion) 

(citing Brockamp, 519 U.S. at 350). In Beggerly the Court declined to apply the doctrine of ' 
, 

equitable tolling to a claim under the Quiet Title Act, 28 U.S.C. § 2409a et seq., whose statute of 

limitations is unusually long at 12 years and does not begin to run until the ,plaintiff "knew or 

should have known" of the undedyingc~aim. Beggerly, 524 U.S. at 48-49. In'Brockamp the 

Court also declined to apply equitable tolling to a late-filed claim for a tax refund under 26 
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U.S.C.S. ,§ 6511 because the statute was "both detailed and reiterated the limitations period Ii 

number oftimes, thereby emphasizing the fixity of the requirement." Caldwell Tanks, at *9 

(citing Brockamp, 519 U.~. at 350-52). In contrast, "the §-7661d(b)(d)(2) petition'deadline is not 

particularly insistent, providin~ additional evidence of congressional acquiescence to tolling." 

Caldwell Tanks, at *7. ln Caldwell Tanks, a case involving a § 7661d(b)(2) petition, the D.C . 

. ' District Court noted that while "Title V states that any person 'may' petition within 60 

days. ~. when the statute refers to actions oithe permitting authority and EPA, the term 'shall' is 

employed.'" fd. (emphasis in original): ' Therefore, the court held that since the 60-day time 

period for filing a petition is not particularly insistent or emphatic, application of equitable . 

tolling to the 60-day time period would not be inconsistent with the text of Title V. fd. 

Furthermore, equitable tolling is generally available in drcumstances where "(1) the 

defendant has actively misled the plaintiff respecting the cause of action, (2) the plaintiffhas in 

some extraordinary way been prevented from asserting his'rights, or (3) the plaintiff has raised 

the precise statutory claim in issue but has mistakenly done so in the wrong'forum." Allentown 

School District v. Marshall, 657 F .2d 16, 20 (3rd Cir. 1981 ) (quoting Smith v. American 

President Lines, Ltd., 571 F.2d 102 (2d Cir. 1978)). Petitioners have demonstrated in this 

Petition how they have been prevented from asserting their rights. DEP completely failed to . 

fulfill its public notice obligations priorto issuing Covanta's Title V permit, thereby for'eclosing 

Petitioners' opportimity to be involved in the permitting process, as is then- right. ICC made . 

numerous inquiries to DEP regarding the Incinerator and the fact that it was on DEP's mailing 

list demonstrates that it was diligent in preserving its rights. See, e.g., Caldwell Tanks, at*13. 

As a result of DEP' s failure, there was no reliable way for Petitioners to kriow when public·~ , 

comments would be due to DEP, when they could request a public hearing, or when DEP would 
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transniit the .proposed permit to EPA triggering the running 'of the statute of limitation.s on 

petitions to the EPA. ' 

Therefore, in light of the circumstances of this case and EPA's obligations under 

Executive Order 12898, the EPA should apply the doctrine of equitable tolling to this Petition 

and consider it in accordance with 42.U.S.C. §7661d(b)(2). 

v. Conclusion 

Based on the foregoing' arguffients, Petitioners hereby request EPA to object to Covanta's 

January 9, 2009 Title V Permit and require DEP to revoke .the final pennit, and re-issue a draft 
) 

permit in accordance with the CAA, EPA regulations, and New Jersey's Title Voperating permit 

program. 

Dated: July 10 ,2009 - , 

v. 
William J.Schulte, Esq. 
Eastern Environmental Law Center 
744 Broad Street, Suite 1525 
Newark, NJ 07102 
Phone: 973-424-1485 
Fax: 973-710-4653 

Counsel for Petitioners 

CC: George Pavlou, Acting Regional Administrator, EPA Region 2 
Steve.Riva, Chief, Air Programs Branch, Permitting Section, EPA Region 2 
Ironbound Community Corporation 
GreenFaith, Inc. 
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, . 

, .' 

E~V'ironmental. Regulation' ~',': ~ , 
Division of Air Quality 

Air QualityPer:mitting Element, 
'. 'P. '0. Box -27 . -,'._. 

Tren~on, NJ 08625-0027 

Air Pollution Control Operating Permit 
.... 

" 

," ". ", ",. 

" . .... 

Permit Activity Number:'BOP990001 Program Interest Number: 07736 
.. , .. ,',' ~ . 

, , 

Mailing Address Plant Location 
JAMES'B WHITE AMERICANREFFVEL cq qE ESSEX CNlY 
AMERICAN REF ;FUEL CO OF ESSEX CNTY 
,1,83 RAYMOND BLVD 

' ' 

Newark,NJ 07105 

Operating Permit Approval Date: 

Operating Permit Expiration Date: 

183 RAYMOND.BLVD 
Newark 
Es~ex CoUntY 

. July 8,- 2004' 

. July 7,2009 

'", . -

fbis initial Operating P~rmit iS'approved and-~s~iled 'un<;ler the authoritY of Chapter 196'-P.L. 1967 (N.J.S'.A2~:2C- ',' 
9.2). Equipment at the facility must be operated in accordance with the requirements of this pe.rmit. 

This operating permit~includes a permit shield, pin-suant to the provisionsofN',J.A.C. 7:27~22J1:. This operating" 
permit does not include compliance schedules as,part of the ,approved compliance plan. ' 

" '. .... .... ~.: ..... - . , . . . 
, , 

The permittee shall submit to the Department and to the EPA, at the addresses given below, a periodic compliance 
certification, in accordance with N.J.AC. 7:27~2i.19 and'the.schedule for compliance-certifications set forth in'the 
compliance plan in this operating permit. The annual compliance certification is due to the Department and the 

.. EPA'within,60 days ofthe expiration of each 1 year. anniversary from~tbe Operati,qgP.erm~t'Approv~1 Date. " " 

New Jersey Depll{tment ofEnvirorunentai Protection , 
Air & Environmental Quality Conipliance &. EnforCement' ' 
401 East State Street, p, O. Box 422 ' 
Trenton, New.]ersey 086~5-Q422, 

New Jersey Department of Environmental Protection 
Air and Environmen~al Quality qompliance & Enforcement 
Metro Regional Enforcement Office 
2 Babcock Place 
West Orange" NJ 07052, 

Approved by: 

David Olson 
Bureau of Operating Permits 

" United, States Environmental Protection Agency, Region n 
~.: ,Air Compriance Branch ' " , ' '. ,', 

290 Broadway 
New Yor~, New York 1000;7-1866 ' 

" 

Revision 2.8 
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Section A 

Facility Name:' AMERJ;CAN REF FUEL CO OF ESSEX CNTY 
'. Program Interest Number: 07736 . 

Permit Activity Number: BOP990001 . 

FACILITY PROFILE 

Revision 2.8 
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SectionB 

Facility Name: AMERICAN REF; FUEL CO OF-ESSEX CNTY 
Program Interest Number: 07736 --

Permit Activity Number: BOP990001'-

REASON FOR PERMIT 

- The reason for issuance of this permit is to comply with the- air pollution controlperm.it provisions of Title V of the 
federal Clean Air Act. federal rules promulgated at 40 CFR 70, and state regulations promulgated at N.JAC.7:27-
22, -which require the state- to issue operating permits to major facilities. This is the operating permit for the facility 
listed on the cover page. 

New Jersey has elected to integrate its TitJe I New Source Review (NSR) preconstruCtlQii. permits with the new Title _ 
- V Operating -Permits instead. of issuing- separate permits. Consequently, the existing preconstruction permit 

provisions that were previously approved for this -facility have been consolidated into this permit. This permit.may 
als,? include applicable requirements for grandfathered sources. - -

- This permit action consolida~previously approved permit tenns and conditions inti>- one single permit for the --
facility. The New Jersey Department· of Environmental Protection (Department) Issues this operating permit to 
operate- equipment and air pollution control devices to this facility. In the operating permit application, the facility 
represented that it meets all applicable requlrements of the federal Clean Air Act and the New Jersey Air-Pollution: 
Control Act codified at N.J.S.A. 26:2C. -Based on an evaluation of the ~ta contained in the facility's application, 
the Department has approved this- operating permit. -

This permit allows this ~ility to open¢e the equipment and air pollution control devices specifie~ in this permit and 
emit up to a level specified for each source operation. The signatories named in the application are respoJisible fot 
Cnsuringthat the facility is-operated in a manner consistent with this permit; its conditions, and applicable iuIes. 
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Section C 

Facility Name: AMERICAN REF FUEL CO OF ESSEX CNTY 
Program Interest Number: 07736 , 

Permit Activity Num.ber: BOP990001 

POLLUTANT EMISSIONS SUMMARY 

The following table indicates the facility's Potential to Emit (PTE) emissions summary: 

Source Categories Facilit}!"Total Potential to Emit 
(tons per year) 

' . 

- Primary Secondar 
VOC NOx CO S02 TSP Other PMlO Pb 
(total) , (total) (total) (total) 

Emission Unit ' 83 1260 1660 997 140 133 140 6.57', 
Summary , 

Batch Process ,NA NA NA NA NA NA NJ\ NA 
, Summary 
Non-Source Fugitive 
Emissions1 

NA NA NA NA' NA NA' NA NA' 

Group NA NA NA NA NA NA NA NA 
Summ8.!Y. 
Total 83 1260 1660 997 140 133 140 6.57 
Emissions2 

HAPs 
(total) 
306 

.. NA 

NA 

NA 

306, 

VOC 
NOx 

,Volatile Organic Compounds 
N*ogen Oxides 

PMl~ 
Pb 

Particulates under 10 microns 
Lead 

CO Carbon Monoxide HAPs Hazardous Air Pollutants 
S02 Sulfur Dioxide 
TSP Total Suspended Particulates 
Other Any other air contaminant regulated under the Federal Clean Air Act 

1 Not applicable to this filcility. . 
2 Total emissions from this facility do not include emissions from Insignificant Sources. 

Revision 2.8 
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Section C 

Facility Nable: MmRICAN REF FUEL CO OF ESSEX CNTY 
(. . . 

'. Progta. InterestNumber: 07736 . 
Permit Activity Number: BOP990001 

POLLUTANT EMISSIONS SUMMARY 

·The folloWing table indicates the facility'shazatdous air pollutants (HAP) emissionS summary:3 

HAP TPY 
Arsenic 0.067 ' 
Beryllium 0.003 
CadnrlUm ().565 

Chro~um 0.158 
Dioxin TeDD (2,3,7,8) 0.000131 
Hydrogen Chloride 284 
Hydrogen Fluoride '10.8 
Lead 6.57 
Mercury 0.105 
Nickel 0.043 
Polycyclic Organic Matter 3.81 

3 Do not sum these values for the purpOse of establishblg a total HAP pot~tial to emit. See previous pagefor the 
allowable total HAP emissions. ' . 
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Se~tion D 
.. ", 

Facility 'Name: AMERICAN REF FUEL COOF'ESSEXCNTY 
Program Interest Number:'07736 ' ,-' 

Permit ActivityNumber,: BOP99o.0~1 : , .. '. 

General Pollution Prevention Conditions 
.' ,.". 

The folloWfug evaluatiori requirements are inchided to' ~ack ¢'e 'facility"sprogress in sev!;:ralc:riticatare~ identified; , : '. 
in the National Environniental Performance PartnershiP' System, (NEpPS). Nitr<?gen Oxides '(NOx)', and Volatile - ' " 
Organic C~mpounds (VOC) are precursors tothe'air p~llutantOz,?ne"fo.rwhichNewJersey j,s non~attainme~tWjth :, ',', 
the'ifr'quality standard for the pro~ecition of public health, The control ofbilzardoUs':air po.llutants (HAPs)"is'also a', .,' , " 
focUs item fQr 'the, next "decade "in order ~ minimize' loc~l.ized: hotspots 'and' ge~e.ral ~ban, air., toxics: leveJs, ',,' 
Therefore, the Department \S requiring evaluation of emission trends at S-year intervals for pt.ajorsources Qfthese'air 
contaminiints~ , Also, as part, of significant modification applications, 'proposed maJor' increases of these, air - ' 
contaminants requires evaluation of pollution prevention and cross media effects: 

, The, evaluation of these trends requir~s no 'increased' monitoring. ~ath~~, it- utilizes existing monitoring d~ta; as' 
reported annually in Emission Statements (NOx~w.1d VOC) andannua\ Releas(l" and ;pollutjon Prevention Reports 

, (HAP's). The intent of this evaluation is to better:,utilize the existing, databy:hay4tgthe company; the-public and the , 
Department review major source trends periodically, 'as part cifthe.5,year'reneWal;i'e,view imd public comment' 

,process. The Department reqti~stS that the facility-wide 'trends be p;esented on graphs, for, attachment to the public 
information ,document for the 5-~ear renewal. , , , ",:' , 

" Pollution prevention includes ~hanges that result intlie re'dQction in ~se or generati~il Eif rl.on:'product output per unit ,,',' 
of product. Cross media effects are' practices that result in"transfei"ring the ultimate' release or 'diSposal of a' 
contaminant from one envfronmental medium (e,g. 'air) to another environmental medium (e.g. water, solid or 
hazardous wastes). ' .' ' 

Information to include with the renewal applicatioii: ' 

1. 

2. The facility will summarize annual potential to emit liniits (allowable emissions) for VOC, NOx, arid HAPs, 
" which are subject to reporting under 1 above, for the last five years. Changes should be itemized for each 

emission unit (or prQcess) with a potential to emit over five tons per year ofVOC or NOx or a poten~ial to 
emit over o~e ton per year of any HAP. Also, show the net change for the facility. 

3. The facility will summarize five-year trends in annual VOC, NOx, and HAP emissions, which are subject to 
reporting under'1 above, on a pound per unit of product basis, based on annual actual emissions and minual 
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4. 

production over the five year period. Changes should be itemized for each. emission unit (or process) with.a 
potential to emit over five tons per year of VOC Qr NOx or a potential to emit over one ton per year of any 
HAP. Also, show the net change for the facility. 

The facility will discuss five-year trends in actual air contaminant eniissio~s of non~source VOC and HAP 
fugitives, which are subject to reporting under 1 above; explain measures taken to minimize such fugitives; 
and provide an explanation for any significant changes. . . 

. Information to include with an application fora Significant Modification to thisperinit: . 

1. For any significant modificatio~s, the facility is encouraged to explain.-any cross ~edia shifts of VOC and . 
. HAP ~ir contaminants as part of the significant modification application. If an explanation is provided,the 
facility should identify the pollutant and the specific environmental Iiledia: to which the pollutant is 
anticipated to be·transferred, whether itbe from air to solid waste' or.water, or from w~terorsolid waste to 
~~ , . . . 

Revision 2.8 
06123/04 



Section E 

Facility Name: AMERICAN REF FUEL CO OF ESSEX CNTY 
,'Program Interest Number: 0773~ , 

Permit Activity Number: BOP990001 

DEFINITIONS 

The terms used in this'pennit are Used consistent with the defmitionsatN.1.A.C. 7:27-.1 and N.J.A.C. 7:27-22. Any 
terms defined in this ,section are notdefmed at N.J.A.C. 7:27-1 or N.J.A.C.1:27-22, and are needed for clarifying the 
permit. 

"Permitting Authority" means the NewJersey,Department of Environmental Protection (NJDEP). 

The "EPA", or the "Administrator", means the Administrator of the EPA or his designee. 

"M" preceding a unit of measure means one thousand. For example, "10 M ga1." means ten thousand gallons. 

"MM" preceding a unit of measure means one million. For example, "10 MM gal." means ten million gallons .. ' 

"Grandfathered" means, iIi reference to 'equipment or control apparatus, that, construction, reconstruction,. or 
modification occurred prior to enactnient of N.J.S.A. 26:2C-9.2 on June 15, 1967, or prior to the subsequent 
applicable revisions to rules, and regulations codified at N.lA.C. 7:27-8 that occurred March 5, 1973, June 1, 1976, 
April 5, 1985, and October 31, 1994, and no construction, reconstruction, or modification of the equipment or 
control apparatus has occurred since. . 

"Coinpliance Plan" means ·the applicable requirements, moni~oring reql.).irements, recordkeeping requirements, and 
submittal/action requirements detailed in Section J, Facility Specific Requireinents, of the Operating Permit. 
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Section F 

Facility Name: AMERICAN REF FUEL CO OF ESSEX CNTY 
. Program Interest Number: 07736 

Permit Activity Number: BOP990001 

GENERAL PROVISIONS AND AUTHORITIES 

Operating Permits 

1. No permittee shall allow any air contaminant, mcluding an air contaminant detectable by the sense of smell, 
to be present in the outdoor atmosphere in a quantity and duration which is, or tends to be, injurious to 
human health or welfare, animal or plant life or property, or which )Vould unreaSonably interfere with the 
enjoynient of life or property. This shall not include an 8ir contan1inant which occurs only in areas over 
which the permittee has exclusive use or occupancy. Conditions relative only to nuisance situations, 
including odors, are not considered Federally enforceable. ~.J.A.c. 7:21-22.16(g)81 

2. Any deviation from operating permit requirements which results iIi. a release of air contaminants shall be 
reported to the Department as follows: 

If the air contaniinants are released in a quantity or concentration which poses a potential threat to public 
health, welfare or the environment or which might reasonably result in citizen complaints, the permittee 
shall report the release to the Department: 

i. hnmediately on the Department hotline at 1-877-927-6337, pursuant to N.J.S.A. 26:2C-19(e); and 

ii. As part of the compliance certification required in N.J.A.C. 7:27-22.19(f). However, if the 
deviation is identified through source emissions testing, it shall be reported through the source 
emissions testing and monitoring procedures at N.J.A. C. 7 :27 ~ 22.18( e)3; or 

If the air contaminants are released in a quantity or concentration which poses no potential threat to public 
health, welfare or the environment and which will not likely result in citizen comphiints, the p~rmittee' shall 
report the release to the Department as part of the compliancecertificati6:n 'required in. N.J.A.C. 7:27-
22. 19(f), except for deviations identified by source emissions testing reports, which shall be reported 

. through the procedures at N.J.A.C. 7:27-22.l8(e)3; or . 

If the air contaminants are released in a quantity or concentration which' poses no potential threat to public 
health, welfare orthe enviro~ent and which will not likely result in citizen complaints, and the permittee 
intends to assert the afftrm8.tive defense afforded by N.J.A.C. 7:27-22.16(1), the violation ·shallbe reported 
by 5:00 P.M .. of the second full calendar day f6ll6wmg the occurrence, .or of becoming aware of the 
occurrence, consistent with N.J.A.C. 7:27-22.16(1). [N.J.A.C.7:27-22.i9(g)]· . 

3. The permittee shall comply with all conditions of the operating permit including the approved compliance 
plan. Any non-compliance with a permit condition constitutes a violation of the New Jersey Air Pollution 
Control Act N.J.S.A. 26:2C-l et seq., or theCAA, 42 U.S.C~ §7401. et seq., or both, and is grounds for 
enforcement action; for termination, revocation and reissUance, or for' modification of the operating permit; 
orfor denial of an application for a renewal of the operating permit. [N :J.A. C. 7 :~7 -22. 16(g) 1] 

4. It shall not be a defense for the permittee in an enforcement action that it would have been necessary to halt 
or reduce the permitted activity in order to maintain compliance. with the conditions of its operating permit. 
[N.J.A.C.7:27-22.16(g)2] . 
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5. This operating· permit may be modified, tenninated,· or revoked for cause by the EPA pursuant to 40 CFR 
70.7(g)and revoked or ~pened and modified for cause by the Department pursuant to N.J.A.C. 7:27-
22.25. [N.J.A.C: 7:27;-22.I6(g)31 

6. The permittee· shall furnish to the Departnient, within a reasonable time, any infonnation . that the 
Department may request in writing to detennine whether caUSe exiStS for m6difyirig, revoking and reissuing, 
or terminating this operating permit; or to detennine compliance with the operating pennit. [N.J.A.C.7:27-
22. 16(g)4] . . 

7. The filing of an appiication for a modification of an operating perinit, or oh notice of planned changes or 
anticipated non-compliance, does no~ stay any operating permit condition. [N.J.A.C.7:27-22.16(g)5] 

8. The 'operating pennit does not convey any propertY rights ~f any sort, or any exclusive privilege. [N.JA.C. 
7:27-22.I6(g)6] 

. ~ ~ . . 

9. Upon request, the permittee shall. furnish to the Department copies of records required by the operating 
permit to be kept. [N.J.A.C. 7:27-22.16(g)7] 

, , 

10. The Department and its authorized representatives shall have the right to enter' and inSpect any facility 
subject to N.J.A.C. 7:27-22, or portion thereof; pursuant to N.J.A.C. 7:27-1.31. [N.J.A.C.7:17-22.16(g)9] 

11.' Tl;1epennittee shall pay fees to the Depiutmentpursuant to N.J.A.C. 7:27. [N.J.A.C.7:27-:22.I6(g)10] 

12. Each permittee shall maintain records of all source emissions testing oJ." monitoring perfonned at the facility 
and required by the operating permit in accordance with N.JA.C. 7:27;..22.19~Records shall be maintained, 
for at least five years from the date of each sample, measurement, or report Each permittee shall maintain 
all other records required by this operating pennit for a period of five years from the clate that each record is 
made. At a minimum, source emission testing or monitoring records shall contain the infonnation specified ' 
atN.J.A.C.7:27-22.19(b). [N.J.A.C. 7:27-22, 19(a) andN.J.A.C. 7:27-22.19(b)] 

13. In accordance with N.J.A.C. 7:27-22.19(c) and 22.19(d)3, each pennittee shall submit to the Department a 
six month deviation report telating to testing and monitoring required by the operating pennit, not including 
infonnation for testing and monitoring whichbave other reporting schedules specified in the permit~ 
Nonnally, stack testing reporting is submitted within 45 days of test completion and continuous monitoring 
reporting is done quarterly. The six month,report must address other specified monitoring including, but 
not limited to, continuous and p~odic monitoring data required by this p~rmit. (See column two and three 
entitled "Monitoring Requirement" and "Recordkeeping Requirement," respectively, in the Facility Specific 
Requirement Section of this permit.) The. six month reports for ,the testiJig and monitoring perfonned from 
January 1 through June 30 shall be reported by July 30 of the same caleridilr year; and from July 1 through 
December 31, shall be reported by January 30 of the follow~g calendar year. ,Pursuant to N.J.A.C. 1:27-
22.19(e), these six month r~orts shall clearly identify all deviations from operating permit requirements, 
the probable cause of such deviations, and any corrective actions taken. ArlY ''None'' . listed in the 
Submittal/Action ReqUirement in theOperatingPemiit is not intended to override the six-month deviation 
report. The report shall be 'certified pursuant to N.J.A.C. 7:27-1.39 by the responsible official. [N.J.A.C. 
7:27-22. 19(c), 22.19(d)3 and N.J.A.C. 7:27-22.19(e)] 

14. For emergencies (as defined at 40 CFR 10.6(g)(1)) that result ipnon-compliance with any promulgated 
federal technology-based standard such as NSPS, NESHAPS, or MACT, a federal affinnative defensive is 
available, pursuant to 40 CFR 70. To . assert a federal affirmative defense, the pennittee must use the 
procedures set forth in 40CFR 70., The affinnative defense provisions de.scnbed in 15 below may not be 

. applied to any situation that caused the Facility to exceed any federally· delegated regulation, including but 
not limited to NSPS, NESHAP, or MACT. . 

15. For situations other than those covered by 14 above, an affinnative defense is available for a violation ofa 
provision or condition of the operating pennit on:Iy if: 

• I, , ... 
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i. The violation'occurred as a result of an equipment malfunction, aD. equipment start-up or 
shutdown, or during the performance of necessary equipment 'maintenance; and 

ii. Theaffinnative defense is asserted. and established as required by l'tJ.S.A. 26:2C-19;1 
throllgh 19 .. 5 and any implementing rules. [N.J.A.C. 7:27-22.16(1)]' . 

Each permittee shall meet· all requirements· of the.· approved source emissions testing and mo~itoring 
protocol dur~g the term of the opel1lting permit. [N.J.A.C. 7:27-22.180)] 

The following paragraphs of this section are included for the permittee's con-venience to 'remind them of their 
obligations with' certain key applica~le requirements. These paragraphs are not enforceable since they paraphrase 
areas of the operating permitS rule. Also, these paragraphs do not reference all the applicable- requirements with 
which the permittee must comply" 

17. Each owner and each operator of any facility , source operation, or activity to which this permit applies is 
responsible for ensuring compliance with all requirements ofN,J.A.C. 7:27-22. If the owner and operator 
are separate persons, or if there is more than one owner or operator, each 'owner ~d each operator.isjomtly 
and sev~ly liable for any fees due under N.1.A.C. 7:27-22, and for any penalties for violation ofN.J.A.C. 
7:27-22. . 

18. In the event of a challenge to any part of this operating permit, all other parts of the permit shall continue to 
be valid.' . 

19. The permittee shall ensure that no air contaminant is emitted from any significant source operation at a rate, 
calculated as the poten~al to emit, that exceeds the applicable threshold for :reporting emissions set forth in 
the Appendix to N.J.A.C. 7:27-22, unless emission of the air contaminant is authorized by this operating 
permit. 

20. . Consistent with the provisions ofN.J.A.C. 7:27-22.3(e), the permittee shall ensure that all requirements of 
this Operating Permit are met. . In the event that there are m:ultiple emission limitations, monitoring, 
recordkeeping, and/or reporting requirements for a given source operation, the facility must comply with all 
requirements, including the most stringent. 

21. Consistent with the provisions of N.J.A.C. 7:27-22.9(c), the permittee shall use monitoring of operating 
. parameters, where required by the compliance plan, as a' surrogate for direct emissions testing' or 
m,?nitoring, to demonstrate compliance with applicable requirements. 

22. The permittee shall file a timely and complete application for: 

Administrative Amendments; 
Seven-Day-Notice changes; , 
Minor Modifica~ons; 
Significant Modifications; and 
Renewals. 
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Section G 

Facility Name: AMERICAN REF FUEL CO OF ESSEX CNTY 
- . Program Interest Number: 07736 

Permit Activity Number: BOP990001 

CO~LIANCESCHEDULES 

The facility has represented compliance with all the applicable requirements. Therefore, there are no compliance 
schedules included with this permit approval. . 
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Facility Name!· AMERICAN REF FUELCocOF ESSEX CNTY 

. FacilityID No.: 07736 
Activity ID No.: BOP99000).. 

FEDERAL AND STATE-ONLY APPLICABLE REQUIREMENTS 

N.J.A.C. 7:27-22.16(b)5 requires the Department to specifically designate as not being federally :enforceable any 
permit conditions based only on applicable state requirements. The applicable state requirements that this provision 
applies to are listed in the table titled "State-Only Applicable Requirements". The table titled "Federal.;,Only 
Applicable Requirements" specifically designates certain applicable federal requiremellts .. as npt being state 
enforceable. Any other. applicable-requirement not listed on th.i~ page is both state and federally enfor~able. 

FEDERAL-ONLY APPLICABLE REQUIREMENTS 

The following applicable requirements are not state enforceable: . 

SECTION 

F 
J 

.J 
J 

SUBJECT ITEM 

FC 
Fe 
FC 

STATE-ONLY APPLICABLE REQUIREMENTS 

ITEM # 

14 

The following applicable requirements are not federally enforceable: 

. SECTION 

F 
J 
J 

SUBJECT ITEM 

FC 
Fe 

ITEM # 

15 

11 
12 
13 

3 
10 

ReviSion 2.8 
06123/04 



Se~tion I . 

.. ;. FacilitY Name: AMERICAN REF FUEL CO OF ESSEX CNTY 
FacilityID No.: 07736 '\ 

Activity· ID No.: ,BOP990001 ' 

FACILITY SPECIFIC REQUIREMENTS GLOSSARY . .', 

,Subject Item and Name . 'Page Number 

Facility (Fe>: 

FC .... ~ ........... : ....................... ~................................................................................. 1 . . . . 

Insignificant Sour.ces as): 

ISl- No.2 Fuel Oil Tanks «10,000 Gal. Cap.) .................................................... 18 
IS2 - FuelOil Tanks (>10,000 Gal. Cap;r ..... , ................ ; ...................................... 19' 

Emission Unit (U): 

Ul- Three Municipal Waste Combustors El, E2 & E3 ....................................... 21 
U6 - Lime Storage Silo A ............................ "........................... ............................. 86 
U7 - Lime Storage Silo B ............. : .................... _....... .............. .................. ............. 88 
U8 - Lime Storage Silo C .................. : ............................................. ,...................... 89 
U9 - Lime Slaker A ............................................................................................... 90 
UIO - Lime Slaker B ................................................................ ,............................. 91 
Ul1- Activated,Carbon Storage Silo ................... , .................. ; ..................... :....... 92 

,UI2 ~ Flyash Conditioning Room ......................... , ................................................ 94 
U13 - 7 MMBtu(hr Emergency Diesel Gener~tor ................................................. 96 
V14 - L6 MMBtuIhr Emergency piesel Fire Pump .......... ;................................... 99 
Uis - Ash Conveyance System ........................ ~ ................ ; .................................... 102 
UI6 - Abrasive Blaster· ..................... : .............................. , .... ;; ............................... ' 105 - ., , . 
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SectionJ 

Facility Name: AMERICAN REF FUEL CO OF ESSEX CNTY 
Program Interest Number: 07736 

Permit Activity Number: BOP990001 

FACILITY SPECIFIC REQUIREMENTS 
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Section K 

J 

Facility Name: AMERICAN REF FUEL CO OF ESSEX CNTY 
Program Interest Number: 07736 

Permit Activity Number: BOP990001 

Insignificant Source Emissions 
Non-Source Fugitive Emissions 
Equipment Inventory 
Control Device Inventory 
Control Device Detail Sheets 
Emission Point Inventory 

INVENTORIES 

Emission UnitlBatch Process Inventory 
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Section L 

ANNUAL COMPLIANCE CERTIFICATION STATEMENT 

Facility Name AMERICAN REF FUEL CO OF ESSEX CNTY Program Interest No. 07736 

Please check ("J) all that apply and prO'videinfO'rmatiO'n, where required, cO'ncerning yO'ur facility's cO'mpliance status~ 

o Pursuant to N.J.A,.C. 7:27-22. 19(t)li, I hereby state that this facility is in cO'mpliance with all applicable requirements as indicated in the cO'mpliance plan O'fmy operating. permit. 

o Pursuant to' N.lAC. 7:27-22.19(t)lii, I bereby state that this facility is in cO'mpliance with all applicable requirements as indicated in the cO'mpliance plop. O'fmy O'peratingpermit except fO'r thO'se 
applicable requirements listed in the cO'mpliance schedule, included in my O'perating permit pursuant to' NJAC. 7:27-22.9(c)5ii, which includes a sequence O'f actiO'ns with milestO'nes leading to' 
cO'mpliance with the applicable requirement. This facility is in cO'mpliance with all cO'mpliance schedules included in my O'peratingpermit. 

o Pursuant to' N.lAC. 7:27-22.19(t)1iii, I hereby state that this facility is in cO'mpliance with all applicable requirements as indicated in the cO'mpliance plan O'fmy O'perating permit except fO'r thO'se 
applicable requirements included in an O'rder O'r cO'nsent decree nO't incO'rpO'rated intO' a cO'mpliance schedule. 

D Pursuant to'.NJAC. 7:27-22.19(t)liv,I hereby state that this facility is in cO'mpliance with the applicable r~quirements indicated in the cO'mpliance plan and cO'mpliance schedules O'f'illy O'perating 
permit except thO'se listed in the attachment. . 

The signature belO'w must be made by aresPO'nsible O'fficial, as defined at NJ.AC. 7:27-1.4. 

Pursuant to' N.J.A.C. 7:27-1.39(a)2: "I certify, under penalty O'f law, that r have persO'nally examined and am familiar with the infO'rmation submitted in this document and all attached doouments and, based 
O'n my inquiry O'fthO'se individuals immediately resPO'nsible fO'r O'btaining the infO'rmatiO'n, I believe that the submitted infO'rmatiO'n is true, a<;curate and cO'mplete. I am aware that there are significant civil 
and criminal penalties, including the possibility O'ffine O'r imprisO'~ment or both, for submitting false, inaccurate or incomplete informatiO'n." 

NAME (PRINT or TYPE) TITLE 

SIGNATURE DATE 

The signature belO'w must be made by the individual O'r individuals (may incl~de cO'nsultants) with direct knO'wledge O'f and resPO'nsibility fO'r the infO'rmatiO'n cO'ntained with this dO'cument. 

Pursuant to' NJAC. 7:27-1.39(a)l: "I certify, under penalty O'flaw, that I believe the infO'rmatiO'n prO'vided in this dO'cument is true, accurate and cO'mplete. J.am aware that there are significant civil and 
criminal penalties, including the PO'ssibility O'ffine O'r imprisO'nment O'r bO'th, fO'r submitting false, inaccurate O'r incO'mplete infO'rmatiO'n." 

NAME (PRINT O'r TYPE) 

SIGNATURE 

AFFILIATION - tITLE 

DATE 
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New Jersey Page 10f1 

ABOUT PRESS CONTACT TERMS OF USE 

Key I:indings City Rankings Our Fight. Health Risks Donate 

Select Your State: 
-~-.-.-.. ----.--.. - .... - ... 
Click here 

state of the 
Air: 2009 

• Enter Your· Zip Code: 
f i " 
'--'-.-~--' . 

Take Action! 

Join Our Fight For Air! 

Donate. 

Vent (Discuss Your Air) 

. Get The Facts On Pollutio,n 

Protect Yourself From Air 
Pollution 

Test Your Knowledge 

Get Web Banners 

Become a Facebook Fan 

Visit lungusa.org 

Download This Report. 

Contact Us 

. .!:l2!Jlll > lQQ2 > ~ > New Jersey 
~ I EAo.I Pollution a.slcs I ~ 

New Jersey 

High Ozone Days Particle Pollution Groups At Risk 

65 .. Pediatric Adult Chronic cv 
County Total Pop Under 1S Em.physema D,abetes 

Over- Asthma .Asthm~ Bronchitis Diseas. 

Atlantic 270,644 65,045 37,532 5,913. 17,~28 7,116 3,625 76,563 16,562 

Bergen 895,744 197,496 132,209 17,954 57,784 24,722 12,979 269,595 58,817 

camden 513,769 128;.429 62,967 11,675 32,060. 13,199 6,534. 140,105 30,146 

Cumberland 155,544 38,024 19,413 3,457 9,765 3,945 1,910' 41,492 8,859 .. 

E ... x 776,087 198,343 90,495 18,031 48,128 19,542 9,47i 205,500 43,978 

GI~uc.ster 285,753 67,.124 32,921 6,102 18,242 7,405 3,575 77,712 16,632 

Hudson 598,160 130,946 65,061' 11,904 39,035 15,188 6,875 155,093' .32,594 

tiunterdon 129,348 30,035 14,459 2;730 8,311 3,504 1,767 37,446 8,136 

Mercer 365,449 84,231 43,712 7,657 23,431 9,501 4,593 99,797 21,345 

Middlesex 788,629 181,367 94,772 16,488 50,584 20,432 9,833 214,212 45,744 

Monmouth 642,030 154,596 82,609 14,054 40,536 17,154 8,802 184,980. 40,218 

Morris 488,475 116,696 61,578 10,609 30,944 13,038 6,642 140,120 30,411i 

Ocean 565,493 13i,100 117,194 11,918 35,242 15,837 9,098 180,668 39,985 

P .... ic 492,11.5 127,258 . 59,297 11,569 30,353 12,395 6,072 13.0,981 28,092 . 

Union 524,658 13.0,760 65,865 11,887 32,748 13,571 6,786 144,705 3i,213 

Warren 109,737. 26,452 14,?69 2,405 6,920 2,899 1,472 31,130 6,743 

TOTAL, 7,601,635 1,807,902 . 994,413 1114,35 • 4'1,11~ 199,449 100;035 2,130,lIio 459,480 

Contribute to Cleaner Air: Donate 

Notes: 

(1) ,. indicates Incoinplete monitoring data for all three years. Therefore, those counties are excluded from 
the grade analysis. 
(2) A dash (-) Indicates th"t there is no monitor collecting data in the county. 

More about Methodology. 

lung~sa.org I iungaction.oru I RSS Feed 
© Copyright 2009 American Lung Association 

All rights reserved. Privacy POlicy, Ethics Policy and Terms of Use. 

http://www.stateoftheair.org/2009/states/new-jersey/ 7/6/2009 
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, Key Finding~, ,City Ranklngs ' Our Fight ':'ealth RIsks Donate 

state Of the, 

l!~~!~~!'~_~'!..t.~:_ ' 
C.lick here 

En~er Your Zip Code:' 

,\_, __ ._",~_.,~J. ' 

AJr: 2009 

• 
Take Action! 

Join Our Fight For Air! 

Donate 

Vent (Discuss Your Air) 
•• -: ••••• ~.,._,:._ •••• _._ ••••••• ___ •• -;. _____ •••• __ •• ,._ •• _" __ ''''''H 

G~t The Facts O'n Pollution 

'Protect Yourself From Air' 
PolI~tion' 

...:.. ............. ~---... ---.-... ---.-:....---.. -. ..:...-... -... -
Test Your!<nowledge 

Get Web B<tnners 

Become a Faeebook Fan 

Visit lung~sa.or9 

Downl9ad This Report 

Contact Us 

~'> ~ >'~ > New Jersey 
~ 1E8Q I POllution BaSics I'~ 

Newl,ersey': . , 

High Ozone Days 'Plntiele Pollution Groups At Risk 

Wgt., Orange 
Grade, 

'Avg. Days' 
'County' 

Atlantic I: . ,8.0' .24 

, Bergen * .. 
Camden F 27.3 ,.... 70 

'Cumberland F 11.0 30 

Essex * * 
Gloucester f .12·7· 35 

Hudson F 11.5 33 

Hunterdon F- 17.7' 50 

Merc.er f 17.2, 44' 

Middlesex i' 20.3 ' 52 

Monmouth 'F 13'.3' , 37 

Mor:rIS ,F 20.~, 55 

Ocean F 20.5' '51 

, Passaic , F, 9.7 , '29 

Union * 
Warren 

contriqute to ciean~r Ajr: Donate 

Notes: 

," 
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*' 
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Purple' , 
,Days 
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ri 
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Q 

0: ' 

a 
0, 
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0, 

a 
'0 

comU;ent,~ci' this' 
~' 

o Share 
What db the colOrs. 
~ , 

How)s my grade r 

calculated? ' 

'Why are some • 
Counties npt.@t;ed? 

How q,.n I impmve 
my CountY's grade': 

(1) * Indicates incom~lete monitoring data for'~11 threE! ye~, Tlierefore; those cou'ilties'an! excluded from 
the grade analysis.' ','. 
(2) A dasli.(-}:IndiCi!tes that ttier~.ls !lei monitor collecting.da~ In, t~e county. 

More about MethOdOlogy. 

lungusa~9rg t lungattion.org I,R!;S FeecJ ' 
@) Copyright 2009 American,lung'~soc!atiO/i 
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EASTERN ENVIRONMENTAL LAW CENTER 
, William J. Schulte, Esq. . . 
, wschulte@easternenvitonmental.org 
Julia LeMense, Esq. 
jlemense@easternenvironmental.org , 
744 Broad Street, Suite ,1525-

, Newark, New Jersey 07102 
(973) 424-1166 

-
Attorneys for Plaintiffs 

IN THE UNITED STATES DISTRICTCOiJRT 
'" FOR THE DISTRICT OFNEW JERSEY , 

IRONBOUND COMMUNITY CORP." and 
GREENFAITH~ : 

Plaintiffs; Civil Action No. 

-versus-

, , COY ANTA ESSEX CO., COY ANTA' 
ENERGYCORPORATION,andCOVANTA 'COMPLAINT' ' 

. " 

HOLDING CORPORATION' ',' "-" '. 

Defendants. 

.. ' ' 

STATEMENT.oF THE CASE 

1. This is a citizen suit to enforce the Clean Air Act, brought pursuant to Section304(a) of, 

the Clean Air Act ("CAA" or "the Act"), 42 U.S.C.§ 7604(a), for defendants' violations of air 
. " ,-. 

pollution emission limits for sulfur dioxide; an odorous gas that can aggravate breathing 

disorders and is a major contributor to acid rain; carbon monoxide, a gas that can aggravate 

cardiovascular disease and adversely affect the nervous system; and particulate matter, which 

can aggravate asthma, decrease lun~ function, cause chronic bronchitis, and worsen heart 

, , 



disease; as well as other standards designed to control emissions of organics, such as dioxins and 

furans, both of which cause cancer. The parties to this actio~l·are: 

Plaintiffs 

Ironbound Community Corporation 
179 Van Buren Street 

. Newark, New Jersey 07105 

Defendants' 

Covanta Holding Corporation 
40 Lane Road -
Fairfield, New Jersey 07004 

Covanta Essex CompaIlY 
155 Chestnut Ridge Road 
Montvale, New Jersey 07645 

GreenFaith, Inc. 
46 Bayard Street, Suite 401 
New Brunswick, NJ 08901 

Covanta Energy Corporation 
. 40 Lane Road. 
Fairfield~ New Jersey 07004 . 

2. Defendant CovantaEssex Company ("Covanta Essex") leases and operates the Essex 
. . . 

County Resource Recovery Facility ("Incinerator"); located at .183 Raymond Boulevard,Ne~ark, 

New Jersey, 07105, where it bums municipal solid waste that consists primarily of organic waste, 

. paper, plastic, batteries, household chemicals, vegetative wastes; and "~pecial waste." 

3. Covanta Essex also promotes the Incinerator as a place to dispose of pharmaceutical 

and manufacturing wastes, including oily debris,filters, process residues, filter media, rags and 

absorbent pads, plastic,. packaging and packaging foams, off-specification and expir~d pills, . 

powders, creams, lotions, ointments, cosmetics, and toys. 

4. The Incinerator is New Jersey's largest garbage incinerator, with a capacity of2,800 

tons per day, and each month, Covanta Essex burns approximately 77,500 tons of waste. 

5. This high volume commercial Incinerator is located in the heart of the Ironbound 

community in Newark, New Jersey-. a densely populated, poor, minority community that is among 
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the most polluted in the nation. 

6. Defendants are in violation of the Act because the Incinerator they operate emits"" 

pollutants into' the air each year over and above the amounts it is legally allowedto.emit under 

federal and state regulations, all of which limitations have been incorporated into preconstr:uction 

permits and operating permits issued by the New Jersey Department of Enyironmental Protection 

("DEP"}under theClean Air Act and New Jersey statutes and regulations. " 

7. Defendants' violations of the Act pose a threat to public health and the environment. 

The u.s. Environmental Protection Agency ("EPA"), the State of New Jersey,_and Essex County" 

have failed to take enforcement actions that have been sufficient to stop Defendants' violations of, 

the Act. 

JURISDICTION AND VENUE 

8. This Court has jurisdiction over the subject matter of this action pursuant to CAA § . 

304,42 U.S.C. § 7604(a), and 28 U.s.C. § 1331 (Federal Question). 

9. Venue is'proper in this District pursuant to CAA § 304(c)(1), 42 U.S.c. § 7604(c)(1), 

because the Incinerator is a stationary SOurce located within this District. . 

NOTICE 

10. Plaintiffs gave notice of the violations alleged in this Complaint more thail60 days 

prior to the commencement of this l~wsUit to: (a) Covanta Essex Company; (b) Covanta Holding 

. Corporation; (c) Covanta Energy Corporation; (d) the EPA; (e) the DEP; and (f) the Governor of 

New Jersey. Notice was provided by letter, dated March 8, 2007, addressed to Richard Giordano, . 

the Plant Manager ofthe Incinerator; Anthony J . .orlando, the President and CEO of Co vanta 

Holding Corporation; and Scott Turner, attorney representing Coyanta Energy Corporation (''Notice ' 

Letter"), with copies sent to the EPA Administrator, the EPA Region 2 Administrator, the DEP, and 
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, the GovemorofNew Jersey., A copy of the Notice Letter is attached as Exhibit A to, the Declaration 

ofWilliaIil 1. Schulte, Esq., dated February 20, 2009'("Schulte Decl."}and filed with this Complaint, 

and is incorporated by reference. The Notice Letter satisfied the pre-suit notice requirement of 

Section 304(b) of~e Act, 42 U.S.C. § 76040:». 

PARTIES 

, - 1.1. Plaintiffs are "persons" witbln the meaning of Section 302(e) of the Act, 42 U.S.C. §. 

7602(e). 'They sue on b~halfofthemselves and their-members who are'adversely_affec~ed'by 

def~dants' excess emissions of sulfur dioxide~ carbon monoxide; particulate matter, and by other 
, ' 

violati,ons 'o~the air pol1uti~n permits. These viohitions-ha~~ deleterious impacts on public health, ' 

and the enviionment'in the areas where Plaintiffs 'mernbe~& live, wor~, and recreate. 

12. Plaintiff Ironbound Community Corporation ("ICC") is a New Jersey not-for-profit 

,public interest corporation located in Newark, New Jersey. ICC was founded in 196? by Ironbound 

residents to work with neighborhood residents to develop and operate programs to meet the full . -

range of needs of the Ironbound neighborhood and to improve their quality of life. ICC provides 

myriad services to the Ironbound coIilmw::nty, and since 1980, has been among the most active urban 

environinental voices in New Jersey through its Community Environmental Program (formerly, 

Commtmity Health Project). For example, ICC has advocated'on its own behalf and on behalf of its -

members and residents of the Ironbound community to improve the quality- of life in the Ironbound 

through its Enviromnental.Iustice Advocacy & Education Project; the Passaic Riverfront 

Development Project, the Dioxin Decontamination Project, the Newark Brownflelds Initiative, the 
.~" 

Environmental Leadership Training in Schools, and support for the Ironbdund Committee Against 
. ". 

Toxic Waste'. For more than teIi.)tears ICC has been an appointed community representative on the '. . 

NJDEP's Environmental Justice Advisory Council; ICC was also designat~Q as the cOniIJ?unity 
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. representative in the Lister Av~nue Brownfields Development Area and served as community liaisQn. 

to.the NJDEP and the EPA on the Diamond ShamrockCompany'site remediation. Amongother 

things, ICC researches' anddistributes.analytical reports on. environmental iss.ues in the Ironbound,' 

advocates before legislative-and administrative bodies, and conducts public education. ICC has also 

received grants fro;rn the EPA to conduct a pilot project to educate the community about the risk of 

asthma to children in the community. See Declaration of Ana Baptista, dated February 18,2009 

("Baptista Decl."). 

13. Plaintiff GreenFaith, Inc. is a New Jersey non-profit membership corporation founded 

in 1992 and headquartered in New Brunswick, New Jersey. GreenFaith is devoted to the inspiration, 

education, and mobilization of people to' preserve and enhance the quality of the environment. To 

that end, GreenFaith brings together people of diverse spiritual backgrounds to protect at-risk. 

communities from toxic environments. GreenFaith mobilizes its individual members and member 

religious institutions, located throughout New Jersey, to advocate and raise aware.ness of 

environmental injustice~ See Declaration of Sister Eleanor Uhl, O.P, dated February 20, 2009 ("Uhl 

Decl."); Declaration of Sister Barbara Nesbihal, S.C., dated February 20, 2009 ("Nesbihal pecl."). 

For example, in 2003,2004,2005, and most recently in 2008, UreenFaith gave tours of Newark, 

including the Ironbound, to educate over 250 individuals about the range of environmental health 

threats facing Newark residents. GreenFaith has also worked closely with the Natural Resources . . 

Defense Council to reacha settlement with the Anny Corps of Engineers ("Corps") to liniit the re':' 

distribution of dioxins as the Corps dredges the Newark Bay. Other GreenFaith initiatives include .' 

conducting air-monitoring~ students from Newark schools,conducting energy audits with.· 

various religious institutionsJ:n.lNewark in an effort to reduce their. energy use, lobbying the NJDEP 

. to reduce. diesel emissions at'~ewark construction sites, and providing education on Newark's 

'. , 
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. environmental issues- to Leadership Newark (a program for business and cOInmunity leaders in 

Newark). Members, contributors, and supporters of GreenFaitharededicated to redifying 

environmental injustices, as well as enjoying and protecting New Jersey's neighborhoods and natural 

resources. 

14. Plaintiffs ICC and GreenFaith have individual members, volunteers, program 

participants, and contributors who. live, work; and recreate in and around Newark, New Jersey, and 

who breathe and are otherwise exposed to more harmful air pollutants that they otherwise would be;. 

as a direct result of Defendants' excess air emissions that violate the Act. Thel)e excess emissions of 

pollutants have adverse impact on these individuals' health, recreational, aesthetic; and other 

interests, as set forth more fully in paragraphs 76 through 102. 

15. Defendant Covanta Essex, Whose principal businessaddr.ess is 155 Chestnut Ridge 

Road, Montvale, New Jersey 07645, is the operator of the Incinerator~ Covanta Essex was formerly 

known as American Ref-Fuel Company of Essex County before it was acquired by Defendants in 

2005, and still uses that name from time to time in public documents. Defendant Covanta Essex is 

owned by Defendant Covanta Energy Corporation ("Covanta Energy"). 

16. Defendant Covanta Energy is a Delaware corporation with its principal executive 

offices located at 40 Lane Road, Fairfield, New Jersey 07004~ . Covanta Energy is a wholly owned 

. subsidiary of Defendant Covanta Holding Corporation ("Covanta Holding") .. 

17 .. " ... Defendant Covanta Holding isa Delaware corporation with its principal executive 

offices located at 40 Lane Road, Fairfield, New Jersey 07004. 

18. Defendants are each "persons" within the meaning of Section 302(e) of the Act, 42 

U.S.C.§ 7602(e). 
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, STATUTORY AND REGULATORY 'BACKGROUND , 

19. In'l~nO, Congress amended the Air Quality Act of 1963 and tiiandated that ,States 

attain ai~ quaUty meeting spec~ed standards to protect public heal, and the ~nvironment., Congress 

ruso directed the EPA to establish "national ~bient air quality standards" that would serve as 

ceilings for acceptable maximum air quality concentrations. 

National Ambient Air Quality Standards 

20. Pursuant to section 109 of the Act, 42 U.S.C. § 7409, EPA has established National 

Ambient Air Quality Standards ("NAAQS ") to protect human health and the enVironment for six 

"criteria pollutants," including sulfur diclxide, nitrogen oXides, particulate matter, .carbon monoxide, 
, , 

and ozone. 40 C.F.R. Part 50. The goals of the Act include attaining and protecting air quality to 

satisfy all NAAQS re'luirements.The primary means to achieve these goals is by" imposing" 

preconstruction review and permitting requirements on certaln Ilew and modified sources of air 

pollution to require control technology and to protect against degradation of air quality. , 

21. The preconstruction review and permi~ing requirements are implemented through the 

new source review program (''NSR''), which has three subparts. The frrst two subp~s apply to 

major sources of air pollution: the prevention of significant deteriorationt'PSD") program under 

Part C of Title 1 of the Act, CAA §§ 160~69B, and the nonattainment area ("NAA") program under 

Section 173 of the Act and Part D of Title 1, CAA § § 171-93; The third component applies to minor 

sources. 

22. The states have primary responsibility for achitfving and maintaining the NAAQS 

within each Air Quality Control Region ("AQCR'') within each'state. Under section 1 IO(a) of the , 
/ 

Act, 42 U.S=C. § 7410(a), states implement many of the regulB;tory requirem.ents'pftheAqt through 

State Implementation Plans ("SIP''). 
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, 23. ' SIP provi,sions must satisfy the requirements of the Act before they are approved by· 

EPA. 42 U.S.C. § 741O(k): Specifically,the ACt provides that SIPs for areas designated in 
I 

attainment, or areas that are unclassifiable, fora particular criteria pollutant, must contain emissions ' 

limitations and other measures necessary to'~preventsignificant deterioration of air quality in each 

region (or portion thereof}" CAA§161, 42 U.S.C.§ 7471. The SIP mustalso include means to , 

achieve attainment status for all areas for each NAAQS. 

, 24. EPA has approved the New Jersey SIP. Pursuant to the New Jersey SIP, the DEP has 

(i) set forth the pollutants that may legally be emitted from stationary sources of air pollution, such 

as thelncinenitor, and (ii) impose both hourly (pounds per hour) and annual (tons per year) limits on 

the emission of such pollutants. See NJ.S.A. 26:2C-1 et seq.; N.J.A.C. 7:27~ 

25. ' New Jersey has proposed to revise its SIPto achieve attainment ofthe 1997 Annual 

Fine Particulate Matter (PM 2,5) National Ambient Air Quality Standards by 2010, but EPA has not 

yet approved the revision. Pending EPA approval, New Jersey's proposed revisions to its SIP are 

still binding on New Jersey and regulated entities. 

, 26.' Essex and Hudsoncouhties in New Jersey are part of the New Jersey~New York-

Connecticut Interstate ACQR established by federal regulation. This ACQR is currently not 

achieving federal air quality standards designed to protect public health and the environment for two , 

criteria pollutants: Ozone (8-Hour) and Particulate Matter (PM 2.5). 

New Source Performance Standards , 

27. In 1970~ Congress amended the CAA and added section 111, which directed the EPA 

to establish nationwide uniform emission standards for new or modified stationary sources of air 

pollution. These standards are industry-specific, technology-based emission standards and 

,limitations, and include the New Source Performance Standards (''NSPS'') program. 
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28. The,NSPS are national standards thatdo not take- into account Vl;lrying local air 

quality conditions. The main purpo~e of the standards is to prevent new pollution problems and to 

further the goal of bringing the most emission unitsintothe CAA's regulatory scheme. 

29. The regulations require that at all times - including periods of startup; shutdown, and 

malfunction - owners and operators shall, to the extent practicable, maintain andop~rate any 

affected facility, including associated air pollution control equipment, in a manner consistent with 

good air pollution control practice for minimizing emissions. 40 C.F.R § 60.11 (d)._ 

30. Section 111 defines a stationary source as any "building, structure, facility,or 

-installation which emits or may emit any air pollutant." CAA 111(a)(3), 42 U.S.C. §7411(a)(3). 

31. Pursuant to Section 111(b), 42 U.S.C. § 741.1(b), EPA has promulgated general NSPS 

provisions, codified at 40 C.F.RPart 60, Subpart A, §§ 60.1- 60.19, that apply to owners or 

operators of any stationary source that contains an "affected facility" subject to regulation under 40 

C.F.R. Part 60. Mfected facilities run a broad range, from a piece of process equipment to an entire 

1- plant, and the determination is based on the smallest discrete emission unit possible. 

32. EPA also promulgated-regulations for large municipal waste incinerators, codified at -

40 C.F.R Part 60, Subpart EB, §§ 60.50b-59bentitled Large Municipal Waste Combustorsfor 

Which Constructioll is Commenced After September 20, 1994 or for Which Modification or 

Reconstruction is Commenced After June 19, 1996. This subpart sets forth specific standards for 

large garbage incinerators, as well as siting, operating, monitoring, and reporting requirements. 

33. Section 111(e), 42 ~.S.C. § 74l1(e),prohibits the operation of any new source in 

violation of a NSPS applicable to such source. Thus, a violation of an "NSPS is a violation of Section 

111 (e) of the Clean Air Act. 
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The Title V Permitting Program· 

34. In 1990,Congress amended the CAA and added Title V,which created a federally 

mandated operating permit program to be implemented by the states. CM§§165, 173. 

35. The EPA promulgated regulations codified at 40 C.F.R· Part 70 that establish 

minihium standards the states must meet when developing and implementing their permitting 

. programs. 

36. The goal behind the Title V Program is to consolidate in one place all oftheCAA 

requirements for a source, including SIP requirements, NSPS~ PSD or nonattainment NSR 

requirements, and any other applicable CAA rules. 

Clean Air Act Provisions Applicable to Covanta 

37. The Incinerator is a major stationary source under the terms of the Clean Air Act, 

. subject to limitations and requirements in the NSR, PSD, and NAA programs. 

3S. The Incinerator is an affected facility. 

39. The Incinerator is also a "large municipal waste combustor" for which construction is 

commenced after September 20, 1994 or for which modification or reconstruction is commenced 

after June 19,1996; therefore, it is subject to the applicable NSPS provisions. 

40. The DEP issued various preconstruction permits for the Incinerator (collectively 

"Preconstruction Permit") pursuant to the PSD program under Part C of T~tle 1 of the Act, CAA 

§§160-69B,and NJ.A.C. 7:27-S.2. 

41. On JulyS, 2004, pursuant to Title V of the Act, the DEP issued Air Pollution Control 

Operating Permit Number BOP 060001 ("Title V Permit") to Covanta, Essex, which the EPA 

approved. 

42. The DEP approved a significant modification of the Title V Permit on September 21, 

10 
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2006. 

43. The emission standards and liniitations established by the NSR program and the SIP .... 

were incorporated into the Preconstruction Pennit; thus, periods of air emissions in excess of any of 

those limitations or standards areviolations'ofthe Act. 

44. All of the emission standards and limitations in the Clean Air Act and the SIP are 

incorporated into Covanta's Title V Permit, issued pursuant to Title V of the Clean Air Act, 42 

U.S.C. §§ 7661-766lf; thus, all periods of air emissions in excess of any of those applicable .. 

limitations are violations of the Act. 

45. Under the citizen suit provision of the Clean Air Act, 42 U.S.C. §7604, citizens are 

authorized to bring suit in federal court to enforce emission standards and limitations contained in, 

inter alia, permits issued pursuant to the New Jersey SIP; federal NSPS regulations; and Title V 

permits. 

46. The citizen suit provision grapts jurisdiction to United States District Courts to issue 

an injunction remedying violations of the Act, to impose appropriate civil penalties for violations of 

the Act, and to award costs of litigation (including reasonable attorney and ~xpert witness fees), 

EMISSION EVENTS AT THE INCINERATOR 

47. Defendants are subject to various recordkeeping and reporting requirements pursuant· 

to state and federal regulations and the terms of its permits. For example, New Jersey state 

regulations require permittees to submit reports, certified under penalty oflaw purs~ant to N.lA.C. 

§ 7 :27 -1.3 9, of all' source emissions testing and monitoring required by their permit; these reports 

'must clearly identify all deviations from their operating pennits, as well as·the probable cause of 

such deviations'and any corrective actions taken. N.J.A.C. § 7:21-22.19(c) & (e). New Jersey 

regulations also require pennittees to submit to both the DEP and the EPA p~riodic compliance 

11 



certifications that address whe~er the facility is in compliance with each of its permit requirements ... 

N.J.A.C. § 7:27-22~19(f)" In additio~ permittees are reqUired to~ report inimedi~tely to the DEP any 

time a deviation from the permit results iIi the release of contaminants in a quantity which poses a 

potential threat to public health, welf-are or the environment· or which might reasonably result in 

citizen complaints. N.J.A.C. § 7:27-22.19(g)(1)(Q. Under f~deralregulat\Qns'Defendants are 

required to submit excess emissions and Olorutoring. systems performancer~orts tp th.e EPA 

Administrator at least seini-annuaIly. 40 CFR §. 60. 7( c). The federal regulatioris also. r~quire 

. Defendants to submitsemi-~ual reports that include, inter alia, a summary of data· collected for 

regulated pollutants $at highlights any emissions levels that did not achieve the·applicable 

emissions limit. 40 CFR § 60.59b(g). 

48. Pursuant to its recordkeeping and r~porting requirements, Defendants have frequently 

and repeatedly over a period of at least six years reported nUlllerous . violations of their permit limits. 
, 
on air discharges from the Incinerator·in violation of the Clean Air Act; EP A regulations, the New 

Jersey Air Pollution Control Act, N.J.S.A. 26:2C-9.2, and applicable section$ of the New Jersey 

Administrative Code. 

49. The Preconstruction Permit and the Title V Permit have given Defendants the . 

privilege of operating the Incinerator and emitting, among other pollutants~ Sulphur Dioxide 
, 

. ("S02"), Carbon Monoxide ("CO"), and Particulate Matter ("PM") me~uted by opacity, into the 

atmosphere provided that all emissions are below the discharge limits established.in those permits. 

The Incinerator must also comply with standards pertaining to mj.ni.m.um temperatures in the exit . 

gas, minimum concentrations of oxygen in the flue gas, and a m~Um. ste.am production rate for 

each. boiler ... 

50. The S02, CO, opacity, temperature, oxygen and steam production ~xceedances. 
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constitute violations of both federal regulations as well as state statutes under·the, CAA and the New. 

Jersey Air Pollution. Control Act.' A summary of known violations betweenApril14, 2002 and -

December 31; 2008 is presented in paragraphs 51 through 70~ 

Covanta's Sulphur Dioxide Violations· . 

51. With regard to the~mission of Sulphur Dioxide, the Permits include,. inter alia, limits on 

both short-term and long-term S02 emissions from the InciIierator.For example,lUlder·the tenns of 

the permit Defendants are prohibited from allowing any of the .three Municipal Waste Combustors

("MWC") at the Incinerator from emitting S02 in excess of 1,100 lbslhr f~nmy ~ixty minllte period 

and from allowing the emission rate to exceed 2,200 lbslhr at any instaIit. . 

52. A list of at least 13 separate instances, during the period from April 14, 2002. tQ . 

December 27, 2006, in which Defe,ndants violated one of the standards relating to the emissioIi:of 

Sulphur Dioxide, is contained in SectitmII of the Notice Letter, attached as Exhibit-A to Schulte 

Decl., which is incorporated herein by reference: 

53. Subsequent to the sending of the Notice Letter, Defend3ntshavecontinued to viol&te ' 

their Sulphur Dioxide emissions' standards. Defendants violated Sulphur Dioxideeniissions -

standards at least one time during the peri~d from December 27,2006 to Deeeinber 31, 2008. 

Plaintiffs are Unaware of any changes made at the Incinerator that would 'prevent the continuation of 

violations of this nature. 

Covanta's Carbon Monoxide Violations 

54. With regard tO,the emis~ion of Carbon Monoxide, the Permits forbid, inter alia, 

. discharges'ofCO from any one-ofth:~ MWC's that exceed 100ppmvd'at-7%,Oifor a·4 hoUr average," 

. measurement and discharges of CO from any one of the MWC's that exceed 400 ppmvd at 7% 02 

for a one nour average measUrement. 
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55. A list of at least 29 separate instances, during the'peri?d from April 14, 2002 to 
. , . '. . 

December 27, 2006, in which Defendants violated one of the standards relating to the emission of . 

Carbon Monoxide, is contained in Section IT- of the Notice Letter, attached-as E~bit A to Schulte 

Decl., which is incorporated herein by reference. 

56~ Subsequent to the sending of the Notice. Letter, Defendants have continued to violate 

their Carbon Monoxide emissions standards. Defendants violated Carbon Monoxide emissions 

standards approximately siX.times during the period from December 27, 2006 to December 31, 2008. 

Plaiiltiffs are una'Yare of any changes made at the Incinerator that would prevent the continuation of 

violations of this nature: 

Covanta's Particulate Matter. Violations 

57. Opacity is !l measurement of visual emissions, or the degree to which smoke 

discharged from a stack obscures a background by reducing the amount of light that passes through 

it. Opacity is used ~ a proxy for the amount of particulate matter emitted by a facility. 

58. Emissions containing PM smaller than 10 micrometers in diameter ("PMlO") can pass 

through the nose and throat and enter the lungs. They affect both respiratory and circulatory 

systems and can calise serious health problems. PMlO'can aggravate. asthma, decrease lung function, 
\ 

cause chronic bronchitis, worsen heart disease and lead to heart attacks .. 

59. Emissions· containing PM smaller trnm 2.5 microm~teFs in diameter ("PM2.s") are an 

even greater health risk because they can be absorbed by lung tissue mo~e easily. Essex County is 

considered a non-~ttainment area for PM2.s. 

60. The Permit provides that any visible emissions shall not exceed an average opacity of 

10% for a six..;minute average reading. 

61. A -list of at least 262 instances, during the period from April 14, 2002 to December' 
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27,2006, in which Defendants violated the opacity standardre}ating.toth~·emiss.ionoffine 

particulate· matter is' contained in Section: n 'of the Notice Letter; . attached as EXhibit Ato Schulte 

Decl., and is incorporated here~ by reference. 

62. .Subsequent to the sending of the Notice Letter~Defendantshave continued to violate 

the opacity standards that regulate the emission of.fine partictihite matter. Defend~ts violated 

opacity standards at least 47 times during the period from December 27, 2006 to December ·31,. . 

2008. Plaintiffs are unaware of any changes made at the Incinerator that would prevent the 

continuatioIi of violations of this nature . 

. Covanta'sTemperature Violations 

63. The Permit includes a requirement for temperature in the eXit gas stream. For example, 

within one hour after waste has been introduced into anyone of the furnaces at the Incinerator, 

temperature one second downstream ofseco~dary air injection must be no less than 1,136 degrees F. 

This standard is designed to maximize waste production and· minimize harn:1fu1. organic emissions. 

. 64. A list of at least 247 instances, during the period from Apri114; 2002 to December 27, 

2006, in which Defendants allowed the temperature in the exit gas streari:l to fall below the required' 

ininimum temperature of 1,136 degrees F is contained iI;t Section"!! of the NQtice.Letter,.attached as 

Exhibit A to Schulte Decl.~ and is incorporated herein by reference. 

65. Subsequenttothe sending of the Notice Letter, Defendants have continued to violate the. 

standard Jor temperature in the exit gas stream. Defendarits violated temperatwe standards at least 

14 times during the period·fr6mDecember 27,2006 to Decembet31, 2008: Plaintiffs are unaware 

of any changes made at the Incinerator that would prevent the continuation of violations oftrus .' 

nature. : .' ,.~ 
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Covanta Oxygen Violations. 

66. . Under terms of the permit, the average concentration of oxygen in the flue gas ateach 

furnace's exit shall not fall below three percent by volume. 

67. A list of at least 12 instances, during the period from April 14, 2002 to December 27; 

2006, in which Defendants allowed the oxygen in the flue gas at one of the furnaces' exit to fall 

below three percent by volume is contained in Section II of the Notice Letter, attached as Exhibit A 

to Schulte'Decl., and is incorporated herein by reference. 

68. . Subsequent to the sending Gfthe Notice Letter, Defendants have continued to violate the 

standard for oxygen in each furnace's exit stream. Defendants violated oxygen standards at least one 

time during the period from December 27, 2006 to December 31, 2008. Plaintiffs are unaware of 

any changes made at the Incinerator that would prevent the continuation of violations of this nature. 

Covanta Steam Production Violations 

69. The permit allows for a maximum steam production rate for eachMWC of 247,500 

lbslhr. 

70. A list of at least three instances, during the period from April 14, 2002 to December 27, 

2006, in which Defendants exceeded the maximum steam production rate is contained in Section II 

of the Notice Letter, attached as Exhibit A to Schl.l.lte Decl., and is incorporated herein by reference. 

Past Administrative Enforcement Actions Do Nothing to Stop Covanta's Violations 

71. Similar violations that occurred at the Incinerator from ·1991-1993 were the subj ect of 

. an Administrative Consent Order entered in 1994 between Covanta's predecessor American Ref

Fuel and the New Jersey Department of Environmental Protection ("DEP"). 

72. The 1994 Administrative Consent Order required American Ref-Fuel to pay $212,600 

in penalties. 
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73. The 1994 Administrative Consent Order required Covarttato take actions to· control 

mercury emissions fr()m theirDBA boilers, to employ ResoUrce Recovery:Facility Conditions for· 

Emergency Malfunction,Star1:-up and Shutdown, and to implement the provisions for opacity, 

oxygen and block averaging of'emission data. 

. 74. Despitethe 1994 Adm.inistrative Consent Order, Covantahas continued to discharge 

pollutants from its Facility in excess of itspennit levels. 

75. Given this history, it is likely that the pennit violations will be ongoing and will . 

persist in the future, posing a continuing peril to public health and the environment~· 

AIR POLLUTION FROM THE INCINERATOR IS HARMFUL· 

76; . Exposure to air pollution is associated withmimerousadverse effects on human 

. health, including pulmonary, cardiac, vascular, and neurological impairments. Acute effects are 

usually immediate and often reversible when exposure to the pollutant ends; Some acute health 

effects include eye irritation, headaches, and nausea. Chronic effects are usually not immediate and 

tend not to be reversible when exposure to the pollutant ends. Some chronic health effects include 

decreased luUch capacity and lung cancer resulting from long-tenn exposure to toxic airpollutailts. 

77. Since April 14, 2002, defendants have violated emissions limitations and other permit 

requirements at least 635 times. As a result of these violations, the Incinerator has emitted and . 

continues to emit excess quantities of sulfur dioxide, carbon monoxide, and paiiiculate matter.· . 

These pollutants, alone and in combination,..can cause public health and environmental problems. 

78. Under section 107(d) of the Act, 42 U.S.C. § 7407(d), each state must deSignate those 

areas within its boundaries where the air quality is better or worse than the NAAQS for each criteria· 

pollutant, or where the air quality cannot be classified because of insufficient dl:!.ta:. An area that 

meets the NAAQS for a particular criteria pollutant is an "attainment" area for that pollutant. An 
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. area that does not meetthe NAAQS for a particular criteria pollutant is Ii "I).onattainnient" area for 

thatpollutant. An area that once was a nonattainment area for .a particular pollutant :but for which air 

. quality has improved may be r~classified as a "maintenance" area for that pollutant. 

79. . The New Jersey-New York-Connecticut Interstate ACQRestablished by federal 

regulation, of which Essex and Hudson Counties are a part, is currently not achieving federal air 

quality standards designed to protect public health and the environment for two criteria pollutants: 

Ozone (8-Hour) and Particulate Matter (PM 2.5). This ACQR used to be a nonattainment area for 

Carbon Monoxide (CO), but has been reclassified as a maintenance area, and emissions are still 

monitored. 

80. S02 belongs to the family of sulphur oxide gases, or SOx. S02 is a highly reactive 

colorless gas which is odorless at low concentrations and smells like rotten eggs at elevated 

concentrations. High levels of S02 in the air contribute to smog and can cause temporary breathing 

difficulty for people with asthma. Long-term exposure to high levels of S02 in the ru;nbie'nt air can 

directly impair human health~ 

81. Atmospheric chemical reactions involving S02 generate particulate matter (PMlO and 

PM2.5), which contribute to respiratory illnesses like asthma, particularly in children and the elderly, 

and aggravate existing heart and lung diseases. 

82. S02 contributes to the formation of acid rain. Acid rain damages forests and crops, 

changes the makeup of soil, and makes lakes and streams acidic and unsuitable for fish. Continuous 

exposure to acid rain over a long time changes the natural variety of plants. and animals in an 

ecosystem. 

83. Carbon monoxide is a colorless,. odorless gas that is formed by incomplete 

combustion. Carbon monoxide contributes to the formation of smog. For a person with heart 
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disease, a single exposure to COat low levels may cause chest p.ain and reduce that person's ability 

to exercise. ' CO can cause harmful effects by reducing oxygen.deliveryto the body's organs, 

including the heart and the brain. People who breathe high levels of CO can develop vision 

problems" reduced ability to work or learn, reduced manual dexterity, and difficulty performing 

complex tasks. 

84. ' Low temperatures in municipal waste incinerators lead to incomplete combustion of 

waste and organic emissions of harmful contaminants such as dioxins. and fur~s, both of which are 

known human carcinogens. High temperatures maximize waste destruction and prevent organic 

emissions. There is no known,. safe level of expo sure to these hannful chemicals .. Requiring the 

continuous monitoring of the temperature of the Incinerator to ensure that if is operating at high' 

enough temperatures so that it does not emit highly toxic pollutants that are not otherwise regularly 

tested for is one way to ensure that people and the environment are not exposed to these cancer 

causing chemicals. 

85. Particulate matter ("PM") is the term for solid or liquid particles found in the air. 

Exposure to particle pollution is linked to a number of problems, including: increased respiratory 

symptoms, such as irritation of the airWays, coughing, or difficulty breathing; decreased lung 

function; aggravated asthma; development of chronic bronchitis;'irregular heartbeat; nonfatal heart 

attacks; and premature death in people with heart or lung disease. "Opacity"js an.indirect 

measurement of the concentration of particulate matter in air emissions. The higher the opacity level 

of a plume of air emissions - that is, the more visible light that is blocked "- the 'more particulate, 

matter is being emitted. Opacity levels are recorded on a scale ranging from 0% (no obstruction of 
I 

light at all) to 100% (smoke that completely blocks the passage oflight). Stationary sources of air· 

pollution, including the Incinerator, are subject to opacity limitations as a way oflimiting emissions 

19 



of PM. 

86 . Asthma is one of many reCognized health effects of sulfur djoxide and Particulate 

. Matter inhalation. According to the American Lung Association, Essex County has the highest ;1t- . 

risk population for pediatric asthma due to air pollution in New Jersey; Most of these chil<;iren live 

. in Newark. Siniilarly, the American Lung Association reports that Hudson County achieved failing 

air quality marks due to high levels of Particulate Matter (measured over a 24 hour titneperiod). 

87. The Ironbound is a culturally diverse community of 45,000 people with at least 54 

different ethnic groups and with new immigrants arriving daily. located in the City of Newark, Essex 

County, New Jersey;· Seventy-five percent of residents over the age of 5 speak a foreign language at 

home, typically Portuguese· or Spani~h. Twenty percent of Ironbound residents·live at or below the 

poverty line. 

88. The Ironbound is boUnded by heavily-traveled highways (Routes 1,9,21, 78, NJ 

Turnpike), polluted waterways (passaic River, Newark Bay), the Newark International Airport, and 

many industrial and contaminated sites which collectively' create adverse environmental exposure to 
I 

Ironbound residents. 

89. Three federal low-income housing complexes (Terrell Homes, Hyatt Court, 

. Pennington Court) arid one private, federally subsidized housing complex {Aspen River Park) are. 

located on the edges of the residential community. Terrell Homes is three. blocks from the 

Incin,erator. 

90. . The Incineratoris adjacent to tWo of the community's poorest census tracts of 8,000 

peopl~. For example, the 1999 per capita income in census tract 75.01 was $11,106 and 'the 1999 per· . 

capita income for census tract 75.02 was $12,230 .. _ 

91. .. 'The Incinerator's illegal emissions contribute to bad air quality·in the New Y ork-N ew 
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Jersey-C.onnecticut Air Quality q:>IitrolRegi.on,.which includes Essex and Hudson-Counties~ Air 

q~lity is s.op.o.or, that Plaintiffs' members,v.olunteers, . and program participants experience 

increased asthma rates, heart disease, and .other p.o.or air quality induced health effects. They ., 

c.omplain .of f.oul .od.ors, the. thick black smoke plume that rises fr.om the Incinerat.or stack, and a 

general reluctance t.o recreate .outside. Plaintiffs' members; v.olunteers, and pr.ogramparticipants.d.o 

n.ot want the air quality where they live t.o be as bad as it is. See Baptista Decl.;·Uhl Decl.; Nesbiha1.· 

Decl. 

92. Plaintiffs·' member, v.olunteers, andpr.ogriun participants are aware .of the l.ocati.on .of the 

Incinerat.or relative t.o where they live, w.ork,and recreate, and are ~wareofthe Incinerat.or's 

emissi.ons bl.owing in·theitdkecti.on. They smell, see, and breathe the Incinerator's efnissi.ons, . 

though they d~ n.ot want t.o; Plaintiffs' members, v.olunteers, and pr.ogram participants experience 

mcreased asthma rates as a result .of the Incinerat.or' s emissi.ons~ See Baptista Decl.; UbI Decl.; 

Nesbihal Decl. 

93. Plaintiffs' members, v.olunteers, and program participants breathe air p.ollutants emitted 

b.othlegally an.d illegally fr.om the Incinerat.or. Phrintiffs" members, v.olunteers,andpr.ograIh . 

participants want t.o breathe'as little air polluti.on fr.om the Incinerat.or as possible, and certainly d.o 

n.ot want t.obreathe p.ollutants that are emitted illegally~ See Baptista Decl.; UbI·Decl.; Nesbihal 

Decl. 

94.' Health, enviI'onniental, recreati()nal, aesthetic, and .other interests .of these individuals are 

impaired by defendants' illegal acti.ons and will c.ontinue to be impairedwitb.out an:~pprcipriate .order 

.of this C.ourt." .. . . 

95. ·In additi.on t.o its empl.oyees, ICC depends upon, many v.olunteers:drawn from the .' 

Ir.onb.oimd neighb.orh.o.od to supp.ort its pr.ograms. I~C' s mission is t.o work with neighb.orho.od· 
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residents to develop and operate. programs to meet the full range of needs of the general community 

of the Ironbound neighborhood and to improve their quality. oflife~Many of the concerns addressed 

.. by ICC relate to environmental issues in the Ironbound due to a disproportionate exposure of its 

. residents to polluted air, water, and land. See Baptista Decl. 

96. . ICC's orgariizationalinterests are also adversely affected by the poor air quality in the 

Ironbound. ICC has an operational stake. in the success of its programs; if no one attends its 

programs, then the ICC will not be supported by institutional and government grants, as well as the 

service fees paid by some patrons. The success ofICC depends on its ability to attract participants 

to its programs within the Ironbound community. ICC is likely to suffer severe harm .if it is unable 

to provide a healthy and safe environment for its employees, volunteers and program participants. 

See Baptista Decl. 

97. Poor air quality diminishes the quality of the life oncc employees, volunteers and 

program participants who live in the Ironbound, engage in ICC programs, or work at ICC. For 

example, ICC provides after-school day care for children at the Hawkins Street School, which is 0.8 
. . 

miles east (downwind) of the Incinerator. The after-school programs for children at the Hawkins 

Street School include both indoor and outdoor activities. Children who participate in the ICC 

program at the Hawkins Street School face direct and unavoidable exposure to increased emissions 

from the Incinerator, and have no choice but to breathe the air, or refuse to participate in the ICC 

program. Similarly, ICC employees and volunteers who run the ICC program at the Hawkins Street 

School face direct and unavoidable exposure to increased emissions. from the Incinerator, and have 

no choice but to breathe the polluted air, or refuse to work in the ICC prograins. See Baptista Decl. 

98. The discharge of pollutants, especially S02, causes odors in the Ironbound. ICC's 
I 

members, program participants complain of a smell of rotten eggs. See Baptista Dec!. 
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99. The suffenng of people with asthma is increased be~ause of the emission .of 

particulate matter. The ICC experienced dimiIiished participation from those patrons' with asthma 
, 

due to increased emissions ofparticulatemattet. See Baptista Dec!. 

100. GreenFaithmembers have observed a dramatic increase in recent years in asthma 

rates among their students at Resurrection School, which is also a member of GreenFaith .. See Uhl 

Decl.; N esbihal D~cl. 

101. To redress these harms, Plaintiffs seek injunctive measures to be taken against 

defendants to prevent them from continuously violating the emissions standards and limits in their 

Permit. 

102. By discharging pollutants in excess of its permit levels, defendants' acts and 

omissions have adversely affected, are adversely affecting, and will continue to adversely affect, the 

interests ofICC, GreenFaith, their officers, directors, employees, volunteers, program participants, 

and patrons. 

. FIRST CLAIM FOR RELIEF 

(Violations of the New Jersey State Implementation Plan) . 

103. .Plaintiffs reallege and incorporate by reference paragraphs 1 through 102 of this 

Complaint. 

104. Defendants must comply with emission limitations in permits and regulations issued 

pursuant to the New Jersey SIP and which are applicableto stationary sources of air pollution at the 

Incinerator. 

105. SIP-based emission limitations applicable to the Incinerator are contained in various 

permits issued to defendants by the DEP. These permits include thePreconstruction Pennitand the 

Title V Permit. 
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106; Repeatedly and.trequently since April 14, 2002, emi~$ionsfro~the Incinerator of 

sulfur dioxide, carbon monoxide, and particulate m~tter have exceeded "the emission limits contained 

fu defendants SIP:-based permits apd in the New Jersey SIP . Exceedances of emissions limits, -based ; . 

on defendants' erirlssion event reports submitted. to DEP andE:P A are listed .in Paragraphs 51 
\ 

thr()ugh 70 of this Compl~nt. Defendants have continued tt;>. emit pollutants in. yiolation of SIP-

based emission limits after December 31, 2008. 

107. Under the citizen suit provision of the Clean Air Act, 42 U.S.C. § 7604(a), persons 

. are authorized to bring suit in federal court to enforce· emission standards and limitations contained 

in, inter alia, permits issued pursuant to the New Jersey SIP; federal NSPS regulations;_ 

preconstniction permits; and Title V permits. 

108. . Pursuant to 42 U.S.C; § 7602(e),PIaintiffs are each ''persons'' entitled to brin~ a 

citizen suit under the provisions of the CAA. 

109. Pursuant t~ 42 U.S.C. § 7602(e), defendants are each "persons" subject to the citizen· 

suit provisions of the CM. 

110. Each emission of a pollutant from the Incinerator in violation of an emission limit 

contained in the Permit or in regulations that are part of the New Jersey SIP is a separate violation of 
. .' 

the New Jersey SIP. Each violation of the New Jersey SIP is a violation of the Act. 

111. Absent an appropriate order of this Court, defendants will continue to. violate 

temperature, oxygen, and steam -production limitations in their SIP~based permits,_and emit sulphur 

dioxide, carbon monoxide, and particulate matter in amounts that vi<?late their SIP-based permits and 

the New Jersey SIP at the Incinerator. - . 

112. As provided'by sections 1 13 (e) and 304(a) of the Act, 42 U.S.C. §§7.413(e) and 

7604(a), the Federal Civil Penalties Inflation Adjustment Act of 1990, 28 U.S.C. § 2461, and 40· . 
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C.F .R. § 19.4, the Violations described above subject defeiidaittstoinjunctiverelief and civil 

penalties of up to $32,500 per day for each violation of the Act. , 

113. Accordingly, defendants are liable for injunCtive reiief to stop the vio1atiorts, ,and, for' ' 

civil penalties for each and every violation set forth in the notice letter and similar violations'from 

the date of the notice letter to any order entered in this case, pursuant to CAA § 304; 42 U.S.C.§ " ' 

7604(a). 

SECOND CLAIM FOR RELIEF 

(Violations o~New Source Performance Standards) 

114. Plaintiffs reallege and incorporate by reference paragraphs 1 through 102 of this 

Complaint. 

115. Repeatedly and frequently since April 14, 2002, defendants have released excessive 

, amounts of sulphur dioxide, carbon monoxide, and particulate matter from the Incinerator, as well as 

violated temperature and other operating requirements. Each such incident constitutes a violation of 

the NSPS general requirement regarding good air pollutiolicontrbl practices, 40C.F.R § 60.11(d) .. 

116. Under the citiz~n suit provision of the Clean Air Act, 42 U.S~C.§ 7604(a)"persons , 

are authorized to bring suit in federal 'court to enforce emission standards and limitations contaiiled 

in, inter alia, 'permits issued pursuant to the New Jersey SIP; federal NSPS:regulatiom; 

preconstruction permits; and Title V permits. 

117. Pursuant to 42 U.S.C. § 7602(e), Plaintiffs are each "persons" entitled to bring a 

, citizen suit under the provisions ofthe,CAA. ' 

118. Pursuant to 42 U.S~C. § 7602(e), defendants are each ''persons'' subject to the~citizen 

sUit provisions of the CAA. . 

, 119. ' , Each violation oim NSPS is a violation of th6Act. 
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120. Absent an appropriate order of this Court, defendants will continue to violate 

temperature, oxygen, and steam flow limitations in their Permits; and to emit sulphur dioxide, carbon 

monoxide, and particulate matter in amounts that violate NSPS. 

121. As provided by sections 113(e) and 304(a) of the Act, 42 U.S.C. §§ 7413(e) and· 

7604(a), the Federal Civil Penalties Inflation Adjustment Act of 1990,28 U.S.C. § 2461, and 40· 

C.f.R. § 19 .4, the violations described above. subject defendants to injunctive relief and civil 

penalties of up to $32,500 per day for each violation ofthe Act. 

122. Accordingly, defendants are liable for injunctive relief to stop the violations, and for 

civil penalties for each and everY violation set forth in the notice letter and similar violations from 

the date of the notice letter to any order entered in this case, pursua.l!t to CAA § 304,42 U.S.C. § 

7604(a). 

TlllRD CLAIM FOR RELIEF 

(Violations of the Title V Permit) 

123. Plaintiffs reallege and incorporate by reference paragraphs 1 through 102 of this 

Complaint. 

124. Defendants must comply with the terms and conditions of operating permits issued 

. pursuant to Title V of the Act. Title V permits incorporate all emissions standards and limitations 

applicable to a source, including both SIP-based emissions limits and NSPS regulations. 

125. Under the citizen suit provision of the Clean Air Act; 42 U.S.C. § 7604(a), persons 

are authorized to bring· suit in federal court to enforce emission standards and limitations contained 

in, inter alia, permits issued pursuant to the New Jersey SIP; federal NSPS regulations; 

preconstruction permits; and Title V permits . 

. 126.. Pursuant to 42 U.S.C:·§ 7602(e), Plaintiffs are each "persons" entitled to bring a 

26 

1. 



citizen suitunder the provlsionsofthe CAA. 
. -

127. Pursuant to 42 U;S.C. § 7602(e), defendants are each "persons" subject to the citizen 

suit provisions of the CAA.-

128. Each violation of defendants' SIP-based permits, the New Jersey SIP, and the NSPS 

regulations described in the First and Second Claims for Relief above is a violation of the . . 

corresponding Title V permit into which the applicable emission standard or limitation has been , 

incorporated. 

129. Each violation ofthe Title V Permitis a violation of the Act. 

130. Absent an appropriate order-of this Court, defendants will continue to violate_ 

temperature, oxygen, and steam flow limitations in their Title V Permit, and emit sulphur dioxide, 

carbon monoxide, and particulate matter in amounts that violate their Title V Permit at the 

Incinerator. 

131. As provided by sections 113(e) and 304(a) of the Act, 42 U.S.C. §§ 7413(e) and 

7604(a), the Federal Civil Penalties Inflation Adjustment Act of 1990,28 U.S.C. § 2461, and 40 

C.F.R. § 19.4, the violations described above subject defendants to injunctive relief and civil 

penalties of up to $32,500 per day for each violation of the Act 

132. Accordingly, de'fendantsare liable for injunctive relief to stop the violations, and for 

civil penalties for each and every violation set forth in the notice letter and similar violations from 

the date of the notice letter to any order entered in_this case, pursuant to CAA § 304,42 U.S.C. § -

7604(a). 

PRAYER FOR RELIEF 

WHEREFORE, based on the allegations contained in paragraphs 1 through 102, above, PlaiJ1tiffs --

respectfully request that this Court: 
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A. . De.clare defetuiants to' have violated and to be.iI.l continujng violation of the Act; 

Enjoin·eachof the defendants {fom operating all.stationary ~oUrces of air 

poll.utants at the Incinerator' except in accordance with the Clean Air Act and'anY applicable 

regulatory ~eqmrements; . '" 

.' C. . Order defendants· to take appropriate actions to remedy, mitigat~., or offset the: .. 

harm to public health and th.e environment caused. by the violations· of the Act alleged above; 

D. Assess a ci~l pen~ty against each defendant of up to $32,500 per day for each 

violation of the Act and applica~le regulations occurring on arid after April 14, 2002, as provided. . .' . 

by 42 U.S.C. §§ 7413(e) and 7604(a) arid (g); 

E. Order d~fendants to pay reaSonable attomey~ .fees and costs (including expert 

witness fe~s),as provided by 42 U.S.C. § 7604(d); .' 

F. Grant such other relief as the Court deems just and' proper . 

. Dated: February 20, 2009 
Newark,NJ 
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Respectfully submltted, 

. . 
lsi William].; Schulte 
William. J. Schulte (WS5233) 
Julia LeMense (JL2737) 
Eastem Environmental Law Center 
744 Broad Street, Suite 152S 
Newark, NJ 07102 
(973) 424-1166 (phone) 
(973) 710-4653 (fax) 
wschwte@eastemenvironmental.org. 
jlemense@easternenviornmental.org -

. Counsel for ·Plaintiffs 
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CERTIFICATION PURSUANT TO LOCAL RULE 11.2 

I certify that the matter in' controversy is not the subject of any-other action pending in 

any court, or of any pending arbitration or administrative proceedIng. 

Dated: February 20, 2009 
Newark, New Jersey 

.lsI William J. Schulte 
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EASTERN ENVIRONMENTAL LAW CENTER 
William, J. Schulto, Esq, 
wscuultc@castcmcDvironmcntal.org 
Julia Lel\'lcnsc, E!iq. 
j1cmcnse@casrcmcnvirollmental.org 
744 8road Street, Suite 1525 
~cwark, New Jersey 07102 
(973) 424-1166 

Attomeys for Plaintiff 

IN THE UNITED STA'fES DISTRTCT COURT 
FOR THE DISTRICT OF ~f£\\i .1ERSfiV' 

IRONBOUND COMMUNITY CORP., and 
GREl!NF AITH, INC. 

Pia inti ffs, 

-versus-

COVAN'fA ESSEX CO., COVANTJ\ 
ENERGY CORPORATION, andCOVANTA 
HOLDTNG CORPORATION 

Ocfend~,nis. 

, 
- ! 

; 
, 
, 
, 
i· 
i 

j Civil Action No. 
~ 

! 
-j 

j 

DECLARATION OF 
SISTER l<:LEANOR UHL. O.P., 

IN SUPPORT OF 
P'LAINTJ FFS~ COMPLAfNT 

Si-ster Eleanor UbI. O.P., pursuant to 28 U.S.C * 1746. declares ~lS follow:;-: 

I, I am a resident o1't11c State of New Jersey. ll'csidc in Hudson COllnty at 174 3rd Street, 

. Jersey City,l\J07302. I have lived there for the pt1St f()urtcl;n years. r have no plans to 

move. 

2. la~ the principal of Rcsurn::clien School, u Catholic grammar school h.)catcd at 189 

Bnmswick Street, Jersey City, ~J 07302. I huvc served as lhe principal fm the past fourteen 

years. 
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3, Jersey City. togethc.r with Ncwtlrk, i!\ within the f'l:ew York-NcVv Jersey-Connecticut· 

nonattainmcnt area for ozone and particulate matter (PMl .5) bccaus.c it does nOl meet the 

National Ambient Air Quality 'Standards (NAAQS) for ~h()sc pollutants. Jersey City and 

Newurk arc also in the New York-New Jersey-Connecticut maintenance area ror carbon 

monoxide (CO), due to prior violations of the NAAQS fOl' CO. 

4. 1 submit this t.Iccl~ralian in support of PI"inl.itrs' Complaint against Covanta Essex. 

Company. Co\'anta J:.n(''Tgy Carponnion, and Covanta llotding Corporation (coJicctively . 

rcfCITcd 10 as "Connta I~) based upon my per!\onat observations and my pctsonal Knowledge,. 

S. Resurrection School was.founded in 2000 as the r~sult ofa consolidation ofa llumBer of 

Catholic granunar schools in Jersey City. Two-hundred and twenty students attend 

. Resurrection School fromPrc-kindcrgarllm through eighth gf~de .. Tw\:nt~-fivc faculty and 

xtaffsupport the school during theucadcmic year. During the summer, Resurrection School 

hosts the Bridge Program. a summer SChool rOT students who need a.ddi~ional tutoring. 

ThJ'OlI~hout the regular school year und summer montbs, studl.-nts go outside tor Physical 

Education on niCe days und for recess. On occasion\ teachers will hold·lesson!; oULside in the 

school's Peace Garden. or will take the children to a park located near the school. 

6; GrccnFaith, lnc. is a not-for-profit membership c.oalition founded 'in 1992 with i1~ princip~li 

p\actl'ofbusinesli <ll46 Bayard SlTcct, Suite 401, l-:cwBrunswlck, NJOS901. Grccnraith is 

dcvote.d lathe inspinltion, education, Clnd mobilization ofpcoplcto preserve and enhance the 

environment. Tu (hal end; GrcenFnit.h brings tog1..:lhcr PC01:ilc of diverse sphiiu<I\ . 

background, Lo protect at-ri~kcommunitics from toxic environments. The orgnni~3.tion 

mobilize); religious institutions. to advocate ~d raif'c ,.lwar'(Ocss of ellvironmental i~~us[icc. 

2 



7. Resurrection School has hecn ~ member of GrccnftljlJ, fol'two years. '"0 be a member of 

GrccnFaith, the school pays annual dues in the llmount 01'$300. GrecnFaith serves 3S a 

mcntodor the school. Grccnr.'ahh representatives speak-at school assemblies and. in 

indh.'idual classrooms to help teach the smdcnts, lacultyand staffabout environmental 

rcsponsibili1y. Under the tutelage of GrccnFaith. RCSUITcctioD School has become a "Grecn 

-

Flag" school. i.e., a school that works lowal'd cn.vironmentul advancement in its community. 

The school become a Groen FlnS'sehool in September of 2006. The school focused on 

recycling for its Green Hag project. The School's c.fforts corned it a commendation from the 

M~\yor of Jersey City ~ 

8. Along with the Ironbound Community Corporntiol1 (nICC"). GrccnFuith tiled the abovc-

captioned Inwsuit to remedy continuuUl; violations and to prevenl ongoing violutions of 

COV~'"ta'~ air cmh;sion pCl'lllit limit&.1br its incinerator located in Newark. NJ (,·Incinerator"). 

The l11cincmtor's cotltinuing violations pollute the air and bave deleterious effect!) ~m public 

health and the environment in the areus where my sllldents and llivc, \\'ork,study. and 

. recreate. 1 am cXl.·emcly concerned about the effects the Inciner.ator has on me. the students. 

faculty, aild stnfr of Resurrection School :lJld the surrounding community. 

9. The Incinei'alor is approxil'l1l.l\.Cly ~ix miles west of the School. When the wind blows in an 

caslerly direction. the emissions frcrn the Jncincrator.carry directly toward Resurrcction 

School.. 

10. 1 became espccially concern.ed about the air qU<llilY in Jersey CilY anCl' personnlly observing 

lhe respiratory problems of 111)' students. 'fhl.: llumber of students with asthma has increased 

dramntic~LlIy over my fourteen year lemur\,;. A vn~t number of RCSlIHcctioll School students 

are dependent upon inh~llcrs .. Accordingly, all of the teachers receive special training to deal 

3 
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with a~!hInatic sLudents. 'rhe physic~llcdllcation l~'achersoft¢n must r':strici outdoor phy~ical 

activity anhe asthmatic children. 011 nllca.c;t one occasion, J had.to C~11l an ambulance 10 the 

school for at young boy who suffered an a.o;thn18 attack after playingout~idcduring receSS. 

11 .. 0n VCI)' hot &ys, T eM soc pollution in the nil'. If I open the windov;,s to Ole school, 1 \"/ill 

find (he table surfaces dusty and gritty as a rcsuh of the particulates ill the ~ir. Poor air 

quality cxaccl'bate.'t the childrcn't\ asthma. Most of the children who must visit the nurse· 

duringsehool hOl'rs go for asthmn rolated health issues. A large majority of student 

absenteeism ;s due to respiratory i1lncs~ or problems rclatcQ to asthma. 

12. I first became aware of Covllnta'~ continuoull permit violations at Icasllwo years ago. Upon 

learning or lhe violation:!, 'became extremely concerned that Covanta was contributing 

heavily to the poor air qualilY in Newark lind Jersey City. 

13. 1 believe that ifCovurlta complied with it~ pennit obligations the air ill Newark and Jersey 

City would be cleaner and more breathable nnd would pose lcss of a danger to my hClllt!l or 

the hctlhh of my students. l,;ntess the court ptovidcs U Tcmcdy. Covunta's continuing 

violations wm cOlitin.Jjc to injure my concern for nlY litudcnts' health and their nbllity to take 

full :tdvantagc of their educational' opportunities. Tfhc..tlth concerns were nol an issue for the 

~todc-nts. euch would buvc more time to J-OCtlS on studie~. Also, J ;would !t-pcnd Jess time on 

health matters and \vould concentrate on other aspects of the children's education. 

14. The rclicfTeql1C~tcd in tl1ili suit would require Cov:.tnto TO comply with its perntit obligations 

rather than continually "ioll.lting them. This willlmld to cleaner air ill -:-.icw"drk and Jersey 

City and the StlITounding areilS, and less adverse health effects on my students. In lUi'll, the . 

levels ohtress and concern that t experience for my students will be drastically reduced. 

4 



1 dccl~trC under PC11:1lty of perjury under Ih<.: laws of the United States of America that the 

foregoing is true nnd com:c1.. 

Dated: Jl.:r!;cy City ~cw Jel'soy 
February~. 2009 'i 

5 
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EASTERN .ENVTRONMENTAL LAW 'CE}'1'fER .. 
William J. Schullc, Esq . 

. wschultc@eastcmcnvironmcntnl.org 
Julia LcMcnsc. Esq. 
jlcmcnSc@cac;tcrnenvironmental.org 
744 Broad Street, Suite 1525· . 
Ncwllrk, N~w J9I'Scy 07102 
(973) 424-1166 

AttQrncy~ for Plaintiff 

J~ TH G UNIT~DSTATES .DJSTRTCT COURT 
FOR THE DISTR1(.:T OF NEW JERSEY 

IRONBOUND COMMUNITY CORP., and· 
GREENF AlTH. INC; 

Plaintiffs, 

-versus-

COY ANT A ESSEX CO., COVANT A. 
ENERGY CORPORATION, and COVANTA 
IIOLDING CORPORATION 

Dcfcndanlli. 

. , ., , 

i 
I 
i 

.t Ci viI Action N~. , 

DECLARATION OF 
SISTER NE·SBIHAL, S.C., 

IN SUPPORT OF 
PLAINTWfS' COMPLAINT ----____________________________ ~l 

Sister Barbnra Ncsbihal, S.C., pursuant to 28 V.S.C * 1746. dcchlfCS os follows: 

1. 1 am a resident offhe Slate of New Jcr~cy. I reside in Hudson County at 372 Montso~cTY 

Street, Jersey City, NJ 01302. I have no plans to move. 

2. I am co-principal and the Director ofPeac(! Education for the Rcsurfcctiun School, a Catholic 

gr(tmmar school located 011 189 Brun:swick Street: Jllrscy City. NJ 07302\ I have served (I~ 

principal fol' 31.\ yeflrs. tirstof the Conner St. Bridget School. now as co-principal o/' 

ResurrCClioll School. 
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3, Jersey City. logether with New"rk, i!l wiLhin the New York-New Jcrsey-Corulcctictlt' 

non.:tltafnlilcn1 arc:! for ozone o.nd particulate mutter (PM2.~) bccausa:- it docs not meet the 
. \. . . . 

Nutiollal Ambient Air Quu!ity Slandards (NAAQS)fot those pollutanls. Jersey City and 

Newark arc also in the N(;w Y ork-Ncw.Jerscy~Connccticul ma.intcl~Clncc area for corDon 

monoxide (CO), due to plior violations of the NAAQS for CO. 

4. 1 submit this declaration in ~llpport of Plaintiffs' Complaint against Covantn Essex Campi-tIlY, 

CO\ltmta Energy Corporation.,and Covanla Holding Corporation (collectively rctcrrc.d tu as 

"CO'lanla") bused upon Illy pcrRonal observations and my pcrllonal knowlc~gc, 

5. RCSU1~rcction School was founded in 2000 uS the result'ot" a consolidation of a number of 

Catholic grammar school!:! in Jersey CitY. Two-hundred and twenty students attend 

R~surrcction School from ~rc-kindcrgartcn through eighth Sfude. T\1';cnly-tivc faculty and 

staff suppOrt the school during the academic year. During me summer. Resurrection. School 

hosts the BridgcProgram, a SUD1mcr school for students who nccd additional tutoring. 

Throughout the regular school y~tlr and suml"i'ler montils, students go o'ulsidc for rhysical 

Ed1.1clllion on nicc days and [or recellS, 011 occasion, teuchcrs will hol<11cssons outside in (he 

school'~ Peace Garden. 01' wi.l1 take the children to a pal'k located ncanhe school. 

6 .. GrccnFaith, Inc. is a not-for-profit membership coalition founded ,in 1992 with its princIpal 

place of business ~l146 Bayard Stfcet, Suite 401. New Brunswick, N.l. 08901. Gn;cnFaith i~ 

devoted lO the in:<;piratioll. educQtlon, and mobilization of people 10 preserve and cnhuncc the 

cnvjronmllnl. To that (..'11<1. Gre~nFajth brings together people of diverse ~pirilu(tl 

backgrounds to protc"l ttl-risk commtlnitic~ from toxic environments. The ol'ganbwtion 

mobilizes religious iIlstitutions to advocLllC and I'aise awareness of CI!.vironmcntal injustice. 

2 



7. Re.C;UlTCClion School has bcc,~ a, men'lbcl' of GrcenFnitb for two year.;. 1'0 be a lncm~I' of 

l1rcenFnitb, l.he sehoul pays annual dues in tht; amount of S300. Grccnfaith scrvc~ aN a 

'mentor for the schoo), GrccnF:aith representatives speak.lil school. asscmbliusnnd in 

individm\l e1ao;srooms to help teach (he stud~nt£, faculty and st.l1Ta~out environmental' 

rcsponsibility~ Linder the tl1Lelage ('It~GrcCnFaitht Rcsun-ection School bas becol11e a ,"Green 

Flag" !;chool, Le., Cl sehoollhal work!! toward CnVil'Ol1mentul advancement in its communily. 

The sch~ol became a Green ,Flag school in Scptc:mbor of 2006. The school focused on, 

re'"'Yc1ing far its Grcen Flag project The School's efforts earned it, n commendation from the 

Mayor of Jersey City . 

. ' 8. Along with tllc JronboundCommunity Corporation ("ICC"), GrccnFailh filed the above-

~ ... ptioned laws\lit to remedy continuous violationli and to prevent oT'lgoing violation.1II of 

Cov(lnta'~air emission permit Ihnits tor its incillcratar located in N~Wt1Tk. NJ ("lncinera(or"). 

The Itl(:incrator's continuing violations pollute the air and have d~lclcrious effects 011 p\lblic 

health and the cn"ir~:)nlnenl ill the areas'where my S1\I.del'lts and 1 Jive, work. study, and' 

recreate. I am ex.tremely conc(:mc~ about the cffcCltl the Incinerator bas un me, the !;tudcnts, 

facull.y, and staff of Rcsurrection School and tbe surro\lnding community, .-./ 

9. ' The Incinerator js approximately six m:iles wes.l ohhe School. . When the wind blows in an 

easterly direction, the cmir.sions from thc Incinerator carry dirccll)' toward RCSUl'rcclion 

School. 

10. 1 became especially concerned about lh~ uir quallty 11\ Jersey City after obser\'ing rhe 

illcrc.lSC in young children with asthma. Ovcr my thirty-eight yoar lCnurc.thc numbes: of 

school children suffering [Tom asthma has noticeably increased. 

" 
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11. The Resurrection School hm. a Peace Garden. I, bring the children olltdoors :to the Peace , 

Garden to tetlch learn 'about nature, 'C.g .• the butterflies and insectli ,that are attracted to some 

of the vcgctat;on tn our garden. However, bcc~t\!;c ofthc poor air quality in Jersey City. 

there al'e VI.;f'j few but1crfli(;s or other insects a.ble [0 withstand the, garden. 

12. i en.i0Y takingthc children outdoors fl)rlcssons or recreation. Unfortunately, there arc 

, ,students thal I cannol anow to participate in p!;tysical activity outside. Over the past finccn 

yeal's, the number of students who tell me they cannot nm or parti(..-ipatc ill physical activity 

becallse of asthma dramaticully incrcuscd. This jncrcas-c has caused me to experience l;,'l'cat 

stress and concern for the hcalLh of my students. 

13. I til'st became • .\Ware of Covanta's continuou.s permit violations a,t least two years ago. Upon 

learning of the, violations, I became extremely concerned that Covantn was contributing 

heavily to the POt'T a.il' quality in Nciwflrk and Jersey City, 

14, 1 believe thal ifCovant'a complied with ir$ pClmit obliguliOIlf' the air lnNcwarl{ alld'J~rscy 

City would be cleaner a.nd more bl'c~tthablc, whicb would help relieve the rcspinalcry 

problems ot'my students and improve their ability [0 participate in outdoor school aClivities.' 

Their altcnda.n~c. iUld the overall quality of education nt the RCSUfre.ction School. If the 

asthma problems qfmy ~tlldcnts decrease, I would be riblc to foc\ls more on!;tudcnt 

education. Cleaner air would a110w the school to teach more lessons outside emu further our 

goals as a Green Fla.g school. 

15. The relief requested in this suit wOlild rcqLllrc Covanla to cOll'\ply wilh its pem)it Obligations 

rather than conlinllallyviolnting them. Thiswillicad to c1cuncr nir in r-=cwark and Jersey 

, City and the :;urrolll1ding an;ns. tlnd less adverse health effects tm my litu<lcnts. In turn. the 

levels of stress and concern that I ex.perience Tol' my students will be dmstically n:duccd 

4 



1 declare: under penolty of pcrjuryundcr th,,; law!I of the United States 01" America th~t the 

Corc&oing l,s true und correct. 

Dated: Jersey Cit}'. New Jersey 
Fcbroa~lt).2009 
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02/18/2009 15:35 9735893637 IRONBOUND COMM CORP 

EASTERN ENVIRONMEJ\lTAL LAW CENTER 
William J. Schulte, Bsq. ' 
wscbu1te@eastemetl,vironn:l~tal.(lt'g ' .. 
Julia LeMense, Esq. . 
jlemense@easterD.e:ovitonn:tr.ntal.org 
.744 Broad Street, Sl'tite 15:~$ . 
Newark, New lersey0710~: 
(973) 424--1166 .. 

Attorneys for·Plaintiff' 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF NEW JERSEY· 

-------------.---.~----------~ I IRONBOUND COlvlMUN ny CORP., and 
OREENF AITH, INC. 

I 

I 
Plaintiffs, ' I Civil Action No. 

-versus-

COV ANTA ESSEX CO •• COVANTA 
ENERGY CORPORATION', and COV ANTA 
HOLDINO CORPORATION, 

Defendants. 

I 

____ 1. ___ • __ 11' _ ..... '1111_-___ ..... 

Ana Baptista, pursuant to ?~l U.S.C §1746, declare: 

DECLARATION OF ANA 
BAPTISTA IN SlJPPORT OF 
PLAINTlFFS' COMPLAINT 

PAGE 02/08 

1. I am a resident of the S:h3.te of New Jersey. I grew up in the Ironbound neighbOrhood of 

Newark, New Jersey 81l1ilived at 12 Schalk Stteet for thirteen years (19tt5~1998) and 

returned to live tltere D'1:I·rn 2002 until200S after eamtng my ~er's delp-ee in 

, Environmental Studies 1:i:om Brown University in 2000. Both of'my pat'lmts still reside at 12 

SchlUk Street.' Sjnce 21)1)6, I have been living in415 Center Street, Piscelta~y. New 1ersey. 
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2. Since 2007 I h:lve been the Program Manager for the Ironbound Community Corporation 
,f 

(,'ICC"), anm-for profit I,lt'ganization with its principal place of business at 179 Van Buren 

Stree~ Newar~ NJ 071 OS, right in the heart of the Ironbound. 

3. r submit this declarauor.1. in support of the Ironbound Community Corporation's ("ICC") and 

GreenFaith's (collecth,Jt!lyreferred to as "'Plaintiffs") complaint again~ Covanta Essex 

Company, Covarlta Enr.q~,CorporatioIlt and CovantaHolding Corporati.on (collectively 

referred to a.,q "CuvantaL") based upon my personal obserVations attd my per.sonal knowledge 

based on te\lie\.-v r)fStalofiles. 

4. Plaintiffs have brought f:bis aQtion on behalf oftbemselves and the people they serve and 

represent in order to re:rncxiy past violations and to preyent ongoing violfLtiOnsof Covan.ta's 

air discharge pennit emission limits for its moitl,erator located in Newar.k:, NJ. The 

incinerator continuous])' pollutes the air in excessnud in violation of per mit limitations. ' 

These violations bave (k,]eter1.ous impacts on public health and the environment in areas 

where I live, WQ:r:'l~ and, 1'f.)Create. These violations, also have deleterious impacts on, ,publl.c 

health and the environment in 8teas where ICC~s members. employees: volunteers, and 

program participants Ihrr~, work, and recreate because they breathe and are exposed to mOle 
/ ' 

harmful air polltl1:ants thBin they otherwise would be were it not for Def'endant.Cll' excess air 

emissions. 

5. Th.e Iron.bound is a cul1i_Ir:ally diverse commWlity thatis bound~ by highways (Routes 1,9, 

21, 78, New .tel'S(-)Y TUI'tl.pike).the Newark Airport, and industry. Due t()· its surroundings, 

the Ironbound sufferS fr-:>m. many environmental problems. There are o'rer 100 sites listed 

-
on the NJDEP's List of Known Contaminated Sites located in tbe lronbOllnd~ Also, the city 

of Newark is locl1Ited in the New York-New Je~y-Conneetieut Air Quality Conttol Region, 
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which is a-·nonattainmellt area for. ozone and particulate matter (PM2.5~ because it does not . 

meet the NAAQ8 (Natil,lnal Ambient Air Quality Standards) for those p.)llt!tants.-

6. The majority oftbe h'on~oundpopulation is either low income, non-En8liBh speaking, people 

of color. or reeentlyimfl:lltgra1ed. 

7. The Ironbound Comnl1m.ity Corporation was founded in 1969 by residents of the Jronbound . 

neighborhood of Newark, New Je~y. Its primary purpose is to improV1~ the quality of life 

of the residents oftbe I'rt:mbound. ICC workS to overcome the socio-ecotlomic barriers 

facing residents (If the lr.tmbound oommunityand to raise awareness and promote community 

action in responM to etwironmental-issues. 

8. ICC's daily operations aIre run by an Executive Director. Four of the six current members of 

ICC's Board of Trustee!i, which governs the organization and guides its missiollt are 

Ironbound residents. 1'1'1.1':' otbertwo members were residents of the Irontlound when they 

originally joined the BoI:u'd ofTrustces. ICC offers myriad p~ogroms to hundreds of 

Ironbound residents esk~] year. 

9. ICC bas structured itself to be responsive to the needs of community members through the 

formation of steering o.,r.nmittees made up of Ironbound residents. For example, ICC bas a 

Par~t Admory Colt\n)it~ee made up entirely of parents from the Ironbo'tmd that creates its 

own mission statement -lind goals for ICC work and collaborations. Also t the East Feny St. 

_ Revitalization S:teeringCommittee reviews and gives input intoa11 oflCC~s activities in the 

Bast Ferry Street neigh'b.::trhood (wl,ich is in the immediate vioiDi1y of tho Inoinerator) as a 

condition for fun41ing of-ICC's projects in the community. ICC also distlributes mailings 

deSigned to keep lronb"Jlnd residents infonned and to seek their input OrL the issues that_ 
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concern them. JCC~s P[\:).grams are designed in accordance With1he needs expressed by the 

community. 

10. Specifically, ICC's Envlinnmental Justice program responds to community concerns and then 

advocates on banal! of tbe community. ICC also collaborates with other' cotnmunity 

organizations sU(~h as Sr;Lve the Park At Ri~erbanK ("SP ARK") and the Super Neighborhoods 

Group to lmpro'V';: the E~nvironment of the Ironbound. . 

11. The programs that ICCmns for Ironbound residents include'family success centers, . 

preschool, after school rr.l'ogranlS, summer arts program., mea:ls on wheeh, Home Friendst 

Senior Ride, neighborh~~'r,)d crime committee, adult education, cOunseling. flu shots, 

emergency food fmd clothing referrals, and'foreclosure and financial literacy counseling. 

12. As the IronbouncJI is a lowwincome .neighborhood, many oftbe prclgtatos are offetedby ICC 

fTee of charge. Some of ihe programs, such as the after school program.~ are supported by a. 

fee based on a sliding im:ome scnle. ICC i.s primarily funded through st'ute, city, and private 

grants. 

13. ICC is committed to tbt: principles of environmental justice and aims to .;reate a healthy 

environment for future I~~merati.ons who will call the Ironbound home. ICC's Community 

Environm~ntal Program (forn)erly the Community Health Project) responds to the' 

~nvironmental clQ·ncems of the community. ICC has a full time environ111entaljustice . 

organizer who organizl~~1I:'esidents andis also a resident of the Ironbound herself. She sends 

out ttlnilings~ setf. up acrl km committees and calls residentstoget1:'1et for public meetings. She 

currently h.ea.ds. a. standjng committee of Ironbound residents committe.d to working On 

environmental isrrues Sll.11;.h. as odor, air pollution, and asthma. 
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14. The Envitonmlt.'11ta.1. Prc~lp'am has responded to the expressedconcems of the community by, 

among other thin.gs, lobllytll.g for park and recreation space as well as for cleaner industries in 

the Ironbound. For ex,ample, in 1980 ICC and community residents org:mized the Ironbound 

Committee Agaiiilst TCIJdic Waste:: to promote clean ups, pollution source reduction and 

sustaina.ble devel.opmellit. In 1989, ICC organiz.ed the Clean Sludge CoaJ.ition with the 

primary goal of promoting a beneficial uSe managem.ent po1i.cy fl)" New Jersey's clean 

sewage sludge. Comtlll.l11ity~mexnbers and ICC successfully prevented the citing offour 

incinerators in Newark:. [CC also served as the community liaison. with government agencies 

like NJDEP and USEF'A .. oo the Diamond Shamrock Company site remediation. I~C was 

designated by thf) NIDEl' 88 the community representative in the Lister A.venue Brow.nfields 

Development Ana IC(~ has also been an appointed community rep~entative on the 

NJDEP's Environmen~,I\J. Justice Ad.vi.sory Council for more than ten yenrs. The Diamond site 

housed the largent con';'~~rltration of dioxin in th.e world. In 1990, ICC was one of the origjnaJ 

members on the City OofNewark's Riverfront Working Group and was ir.ltegral in having the 

project expanded! to bring park and waterfront walkways within a few blocks of TerreU 

Homes (one of the low HXlcome housing complexes located in the Ir.onbound). ICC continues 

to be an active 'Voice fbt the Ironbound community. 

15. In 2004 J wrote ft reporf: :~ part of an intemshi.p with the EPA concerning the poor air quality 

in Newark, NJ, In this, 'I'tnport I analyzed data and d.iscussed the air quality of the Ironbound. 

I researched la:r:g:e stati"flaty somces in the Ironbound using DataMiner .:m the NJDEP Open 

Public Records Act wc~b:!'lite~ I became aware of Covanta's violations while researching this 

report. t believe Covanti.l.'s permit violati.ons contribute to the poor air quality in the 

. Ironbound and the regk'Bt. 
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16. While working for ICC.x have personally observed the adverse effects'ofthe Ironbound's 

poor air quality (Itt ICC: ~l mission and programs. I have observed many childnm in ICC's 

preschool program ~ffl"r.ingftom asthma. I have alao observed that the after-school and 

summer arts pt'CI1~ms II~: our Community Cellter and NJ After 3 prograr.11 at Hawkins Street 

School must restdct th(: outdoor. activity of asthmatic children on hot days because of the 

poor air quality. rn adcHtion,some of lee's staifworking at th.e Hawkins Street School after-

school program. the pt'C;·.·~chool program. and the Community Center on Lafayette Street 

suffer from severe asthma, bronchitis and other respiratory ailments. 

17. In addition to th!;! Incirl.erator's ongoing pemlit violat.i.ons, the facitity is ()De of the dirtiest I 

have seen. I visited a J:1(1.f.:dital waste incinerator in Rhode Island while working for the State 

Department of Enviromnental Managem,ent, and I have also observed incinerators in Camden 

and Rahway. TIjle Sln(li::IU plume from the Newark Incinerator is visible :from my parents' 

house 00. Schalk Street which is approximately 1 mile away. The plum.e is visible for several 

miles; you can St~e it :fi(lnl Delancey Street and Downtown and the smoke stack is the most 

prominent structl\lre in ·tlble skyline. On some days, especially bot days, tbere is. a strong 

unpleasant odor present in the honbound that emanates from the facility. Also, the line of 

garbage trucks waiting 1:0 enter the facility to dump trash causes odor, emits soot pollution 
, 

and is a blight 01'1. the tlI~:i ghborhood. 

18. I ani particularly concerned about the Tncinerator's contribution to the Jronbound's poor air 

quality and its impact (Ill ICC's ability to continue providing services to., and advocating the 

interests of, the lronbo'Ul'ld community. I fear that should the air quality and health of the 

residents of the lronbol:lnd continue to deteriorate~ ICC may be thrced to suspend certain 

services and. pos3ibly fi?lce funding withd1."8.wals as a result. 
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19. I am also particularly mmcemed about the facility's impact on my health and the health of the 

Ironbound conmtunityjt~ general. These concerns impair both my enjoyment of the 

Ironbound's ridl CU]tm'*ll. community and the enjoyment I derive from seirving that 

community .. 

20. If it. were not for the pl~JI't.iculate·matter and other air pollution emitted f1"IJm the Qovanta 

facility in excess ofthl1!,.jJ: air pennits and my concern about health risks :lssociatedwith the 

air quality in the tronb()l;ll1d~ I would more fully enjoy tb.e culture of the Ironbound 8S would 

members ofthe·9om.rnuvity. The relieftequested in this suit would not only put the 

incinerator incompUB.1r.If~,e but would also improve the quality of life for myself, ICCpl'ogram 

users, staff and v'Oluntle"J:'r~s, and people in the Ironbound and the region generally. It would 

also improve ICC's abHJl1:y to continue providing highly valuable commlUljty services in a 

low-income a.rea .. 

r declare Ul'lIC.ier pet~!!~lty of perjury under the laws of the United States of Am.erica that the . 

foregoing is true anti! OOlTEld:. 

Dated: Newat.k, New Jers¢'If 
February fJ~ 2009' 
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Detailed Tables - American FactFinder 

P1. TOTAL POPULATION [11 - Univers'e: Total population 
Data Set: Census 2000 ·Summary File 3 (SF 3) - Sample ·Data 

7/6/092:18 PI\. 

NOTE: Data based on a sample except in P3, P4, H3, and H4. Forinformation on confidentiality protection,sampling .error, nonsampii~g ,error, . 
definitions, and count corrections see http://factfinder.census.gov/home/en/datanotesiexpsf3.htm. 

Ce.nsus Tract75.01 Essex 'Coun New Jerse Census Tract 75:02 Essex COlin 
Total 4207 

U:S. Census Bureau 
Census 2000 

P6, RACE [81 - Universe: Total population 
Data Set Census 2000 Summary File 3 (SF 3r- Sample Data 

NOTE: Data based on a sample except in P3, P4, H3, and H4. For information on 'confidentiality protection, sampling error, nonsamplirig error, 
definitions and count corrections see htto'llfactfinder census aov/home/en/datanoteslexosf3 htm , 

.' Census Tract 75.01, Essex County, New 

Total: 
White alone 
Black or African American alone· 

.. 

American Indian and Alaska Native .alone 
Asian alone 
Native Hawaiian and Other Pacific Islander alone 
Some other race alone 
Two or more races . 

U.S. Census Bureau 
Census 2000 

Jersey 

P7. HISPANIC OR LATINO BY RACE [17] - Universe: Total population 
Data Set: Census 2000 Summary File 3 (SF 3) - Sample Data . 

.. 4207 
1997 

721 
.6 
28 
0 

1087 
368 . 

'Census Tract 75.02, Essex CountY, New· 
Jersey .. , 

·3136 . 
1590 

640 
15 . 
0 

12 
685 
194 

NOTE: Data based on a sample except in P3, 'P4, H3, and H4. For information on conndentiality protection, sampling error, nO[lsampling error, 
definitions 'and courit corrections see http'lIfactfindercensus aov/home/en/datanotes/exosf3 htm , 

Census Tract 75.01, Essex County, New Census Tract 75,02, Essex County, New 
Jersey . Jersey 

Total: - 4,207 3136 
Not Hispanic or Latino: 2180 1'738 

White alone 1199 1015 
Black or African American alone 619 584 
American Indian and Alaska Native ·alone 6 11 
Asian alone 28 0 
Native Hawaiian and Other Pacific Islander alone 0 0 
Some other race alone 119 10 
Two or more races 209 118 

Hispanic or Latino: 2027 1398 
White alone 

. 
798 575 

Black or African American alone 102 56 
American Indian and Alaska Native alone 0 4 
Asian alone 0 0 

http://factfinder.census.gov/servlet/DTTable?_bm=y&-tree_id=403&-I ... wark&-format=&-searchJesults=&-ds_name=DEC_2000_SF3_U&-zip=0710S Page 10 
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Native Hawaiian and Other Pacific Islander alone 0 12 
Some other race alone 968 675 
Two or more races ' 159 76 

U.S. Census Bureau 
Census 2000 ' 

I ' ' , ':'. 
P20. HOUSEHOLD LANGUAGE BY LINGUISTIC ISOLATION [141- Universe: Households 
Data Set: Census 2000 Summarv,File 3 (SF 3) - Sample,Data, 

I NOTE: Data based on a sample except in P3, P4, H3, and H~. F~r information on cO~fidentiality protection, sampling error, nonsampling error, 
definitions and count corrections see htto'ilfactfinder census aov/home/er'lldatanotesiexosf3 htm , I 

Census Tract 75.01 Essex County, New Jersey Census Tract 75.02, Essex County, New Jersey 
Total: 1432 ' .' 

Enalish \ 376 , 
Spanish: 689 

Linaujsticallv isolated 276 
Not linauisticallv isOlated 413 

Other Indo-European'lariguages: 356 
linguisticallY isolated '176 
Not linguistically isolated' 180 

ASian and Pacific Island languages: 11 
linguistically isolated 11 , 
Not Iil'1guistically isolated '0 

Other languages: 0 
Linauisticallv isolated 

' , 
'0 

.-, 

Not linauisticallv isolated ' ,. ,0 " 

A linguistically iSQlated hou$ehold is one in which no member 14 years old and over (1) speaks only English or (2) speaks'a, I' non-English language arid speaks English ''very·well.'' In other words, all members 14 years old and over. have at least some 

] 

difficulty with English. . 
U.S, Census Bureau 

,Census 2000 

.,." 

P53. MEDiAN HOU'SEHOLD INCOME IN 1999 (DOLLARS) [11- Universe: HouseholdS 
Data Set:' Census 2000 Summary File 3 (SF 3) - Sample Data . ' 

1031 
' 329 

459 
I, 

127 
332 

' 243 
' 54 
189 

0 
0 
0 
0' 
0 
0 

NOTE: Data based on a sample except in P3, P4, H3, and H4. For information on confidentiality protection, sampling error, nonsampling error, 
~efinitions, and count corrections see http://factfinder.census.gov/home/en/datanotesiexpsf3.htm; , " 

Census Tract 75.01 Essex Coun New Jerse Census Tract 75.02 essex Coun 
Median household income in 1999 26 000 

J 

U;S. Census Bureau 
Census 2000 

] P77. MEDIAN FAMILY INCOME IN 1999 (DOLLARS) [11- Universe: Families 
Data Set: Census 2000 Summary File 3 (SF 3) - Sample Data 

] 

J U.S. Census Bureau 
Census 2000 

EssexCoun 

} http://factfinder.census.gov/servletlDTTable?_bm=y&-tree_ld=403&-I ... wark&-format .. &-searCh~res~lts=&-ds~name=DEc_2000_SF3_U&-zip=0710S Page 2 of4 



Detailed Tables - American FactFlnder . 7/6/092:18 PI 

P82. PER CAPITA INCOME IN 1999 (DOLLARS) [1] - Universe: Total population 
I' Data Set: Census 2000 Summarv File 3 (SF 3) - Sample Data 

NOTE: Data based on a sample except in P3, P4, H3, and H4. For information on confidentiality protection, sampling error, nonsampling error, 
definitions, and count corrections see' http://factfinder.cerisus.gov/home/en/datanotes/expsf3.htm. 

U.S. Census Bureau 
Census 2000 

Census Tract 75.01 Essex Coun New Jerse Census Tract 75.02 Essex Coun 

P87. POVERTY STATUS IN 1999 BY AGE: [171 - Universe: Population for whom poverty status is 
determined . 
Data Set: Census 2000 Summarv File 3 (SF 3) - Sample Data 

NOTE: Data based on a sample except inP3, P4, H3, and H4. For information on confidentiality p'rotection, sampling error, nonsampling error, 
definitions and count corrections see htto'lIfactfinder census aov/home/en/datanotes/exosf3 htm , 

Census Tract 75.01, Essex County, New Census Tract 75.02, Essex County, NeY:' 
Jersey Jersey 

Total: 
Income in 1999 below poverty level: 

Under 5 years 
5 years 
6 to 11 years 
12 to 17 years 
18 to 64 years 
65 to 74 years 
75 years and over 

Income in 1999 at or above poverty ,level: 
Under 5 years 

.5 years 
6 to 11 years 
12 to 17 years 
18 to 64 years 
65 to 74 years 
75 years and over 

U.S. Census Bureau 
Census 2000 

4192 
1 196 

109 
42 

109 
87 

723 
77 
49 

2996 
166 
30 

211 
269 

2120 
82 

118 

P88. RAllO OF INCOME IN 1999 TO POVERTY LEVEL [10J - Universe: Population for whom 
poverty status is determined 
Data Set: Census 2000 Summarv File 3 (SF 3) - Sample Data 

3118 
890 
121 
29 

129 
99 

493 
12 
7 

'2228 
127 
35 

176 
131 

1553 
116 
90 

NOTE: Data based on a sample except in P3, P4, H3, and H4. For information on confidentiality protection, sampling error, nonsampling error, 
definitions and count corrections see htto'lIfactfinder census aov/home/en/datanotes/exosf3 htm . , 

Census Tract 75.01, Essex County, New Jersey Census Tract 75.02 Essex County, New Jersey 
Total: 4192 3118 

Under .50 720 574 
.50 to .74 187 134 
.75 to .99 289 182 
1.00 to 1.24 571 263 

http://factfinder.census.gov/servlet/OTTable?_bm=y&-treejd=403&-I ... wark&-format=&-searchJesults=&-ds_name=DEC_2OOO_SF3_U&-zip=0710S 

-
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]. 

J 

J 

] 

] 

] 

1.25 to 1.49 
1.50 to 1.74 
1.75 to 1.84 
1.85 to 1.99 
2.00 and over 

U.S. Census Bureau 
Census 2000 . 

162 
97 

102. 
72 

1992 

Standard ErrorNariance documentation for this dataset: 

; 

Accuracy of the Data: Census 2000 Summary File 3 (SF 3) - Sample Data (PDF 141.5KB) 

127 
. 155 

30 
115 

1,538 

J http://factfindl,!r.census.gov/servlet/ DTTable? _bm=y&-tree..Jd=403&-I ... wark&-format=&-search_results=&-ds_name=DEC~2000_SF3_U&-zip=0710S 

7/6/092: 18 PM 

Page 4 of4 
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Figure 7.1: USEP A Designations of Nonattainment Areas for the PM2.5 

National Ambie!lt Air. Qual,ity ~tandard' 

Geographic Areas 
o In Attainment 

III NNJ/NYICT Nonattainment Area 

.'... :SNJ/Phil.,'Nonattai~entArea 

There are three Metropolitan Planning Organizations (MPOs) fn New Jersey that cover the 
geognlphic areas shown in Figure .7 .2,. Thes~ ar~ the North Jersey Tnmsportation ~lanning 
Authority (NjT}> A), the Delaware Valley Regional P.1linning Commission (DVRPC),l3.nd- the' 

,South Jersey Transportation Planning Organization. Each MPO'is responsible for the 
transportation plans and transportation hnprovement program$ ,f6r its deSIgnated area. The," 
MPOseach work in consultation with the Federal Highway Administratiop., the New Jersey 

. Departnient of Transportation (NJDOT), the USEP A, and the New Jersey Department 'of 
Environmental Protection (NJDEP)to remain at or' under established tr~spcirtation emi~siori ': 
budgets for their area~ Transportation confoimity budgets forPM2,5 are developed for each MFO ' 
by adding the onroad emissions from individual counties within each :MPO planning area located' 

, within the New Jersey portions ofthe PM2:5 nOIiattaim'nent I3.reas. This results in the forinationof " 
, the following three areas for budget development:, 

• Nine counties located in the NJTPA MFo planning area and the New Jersey portion of thy , 
Northern New Jersey/New York/Connecticut (NNJINYICT) PM2,5 nonattairuhen~ area ' 
(Bergen, Essex, Hudson, Middlesex, Monmouth, Morris, Passaic, Somerset, and Union 
Counties), 

• Mercer County located in'the D~C MPO geographic area and the Northern New 
Jersey/New York/Connecticut nonattainment area, and 

• Three counties included in the DVRPC MPO geographic area and the New Jersey portion of 
the Southern New JerseylPhiladelphia (SNJlPhila.)PM2,5 nonattainment area (Burlington, 
Camden, and Gloucester Counties). '. 

149 
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loading "Eastern Environmenta'-Law Center Mail- [Fwd: Re: [Fwd: Re: incinerator q,l,Ie~tionl1· 

> 
> Ana 
> 
> --------------------------- Original Message 
>-----------------------------
> Subject: Re: incirierator question 
> From: "Maria Franco-Spera" <Maria.Franco-Spera@deo.state.nj.us> 
> Date: Fri, March 28, 20084:28 pm . 
> To: jdellafave@ironboundcc.org 
> Cc: carolisc@aol.cbm _-
> "David Olson" <David.Olson@dEm.state.nj.us> 

l' > "John Preczewski" <John.Preczewski@dep.state.nj.us> 
> -abaptist@edeh.rutgers.edu -

> ----------------.;.--'---------------------------------------------.;.---------
> 

j. > Dear Joe, 
> To follow up on Ana's request, here's the information I received 
> frbm the 1 : air program today. 

> DEP has not received any applications from the Covanta Essex . 
> facility. The ' 
> last modification of the Covanta Essex operating permit was approved 

'> on 
> Sept 21, 2006, and that was for a Department requested change to their 
> permit. A renewal application fbr their Title V Air Operating Permit 
>is 
> due July 8, 2008. 
> Also, the Air Program has not been contacted by Covanta regarding any 
> plans to increase solid waste capacity or air emissions from their 
> facility. - . - . 

1 > I hope this answers Ana's request. If you have any other questions, 
> please - , 
> don't nesltate to contact me, 
> 
> -Maria 
> .. 
> 
> Maria Franco-Spera· 
> NJDEP Environmental Justice Coordinator
> Environmental Justice Program ._ 
> Office of Policy, Planning & Science 
> 401 E. State Street, 7th Floor 
> P.O. Box 402 
> Trenton, NJ. 08625-0402 
> Phone (609) 633-071p 
> Fax (609) 292-3268 
> Email: Maria.Franco-Spera@dep.state.nj.us 
> 
> 
»» <abaptist@eden.rutgers.edu> 3/27/2008 3:19 PM »> 
:;> Hello Maria - -
> 
> I just left you a message on your voicemail. I wanted to ask if you 
>co~ . 
> find out for us whether or not Covanta Incinerator (the Newark, essex 
> countY facility) had come to the DEPwith any proposals for an 

rttp:/ {mall.goog-'e.comla/ easternenvlronme~taJ.org/?U'=2&lk=d2S SaS60 13&view=pt&search=inbox&th", 121cb7dS7qlc5b5a -

7/6/092:S6I'M. 
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loading "Eastern Environmental law Center Mail - [Fwd: Re: [Fwd: Re: incinerator question]]" 

> expansion 
> of their operations recently - whether formally or informal/y. I'm not 
> sure who in the DEP would be the appropriate channel for this 
> inquiry but 
> I figured you could atleast help us find out if such a proposal has in 
> fact been made or not. The reason we're asking is because it's been 
> brought to our attention that the incinerator has gone to the City of 
> Newark with such a proposal, asking for their official support of an 
> expansion plan. In any case, any information you can help us track 
> down 
> within DEP or any suggestions of folks we should contact directly 
> with our 
> inquiry would be greatly appreciated. I am cc'ing our executive 
> director 
> Joseph DeliaFave and Carol Johnston on this email since I w.iII. not 
> be here 
> for the next two months. But any information you have you can reach 
> out to 
> them directly with it. 
> 
> talk to you soon 
> Ana Baptista 
> 
> 
> 
> 
» Maria Franco-Spera 
» NJDEP Environmental Justice Coordinator 
» Environmental Justice Program 
» Office of Policy, Planning & Science 
» 401 E. State Street, 7th Floor 
». P.O. Box 402 
» Trenton, NJ 08625-0402 

. » Phone (609) 633-0715 
» Fax (609) 292-3268 
» Email: Maria.Franco-Spera@dep.state.nLus 
» 
» 
» 
> 
> 
> <Maria Franco-Spera1.vcf> 

Ana Baptista, PhD 
Program Manager 
Ironbound Community Corp 
179 Van Buren St 
Newark, NJ 07105 
973-589-3353 

&1\. untitled-[2] 
~ 10K . 

http://mail.google.com/a/easternenvironme ntal.org/?ul= 2&ik=d2 5 5aS60 13&view= pt&search= Inbox&th= 121cb 7d5 7cdc5 b5a .. 

7/6/092:56 P 
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lading "Eastern Environmental Law Center Mail - Fwd: Covanta Essex Renewal Notifications· 7/6/093:09 PM" 

William Schulte <wschulte@easternenvironmental.org> 

Fwd": "Covanta Essex Renewal N'otifications 
; ". - .. 

---------- Forwarded message --.:.-------
From: Maria Franco-Spera <Maria.Franco-Spera@dep.state.n;'us> 
Date: Tue, May 19, 2009 at 1:54 PM 
Subject: Fwd: Covanta Essex Renewal Notifications 
To: aba"ptista@ironboundcc.org 

Ana, \ 
I hopethe following and"th~ attached answer your question. Let me know if you need anything else. " 
-Maria 

Maria Franco-Spera . 
NJ DEP Environmental Justice Coordinator 
401 E. State Street, 7th Floor 
P.O. Box 402 
Trenton, NJ"08625~0402 
Phone (609) 633-0715 
Fax (609) 292-3268 " 
Email: Maria.Franco-Spera@dep.state.nj.Lis 

This email and its contents may be Privileged and Confidential due to the Deliberative Process Privilege or under 
" the New JerSey Open Public Records Act. "" 

»> Francis Steitz 5/18/2009 3:50 PM »> 
Maria, " 

Public notice was provided through "a notice in the Star Ledger on 9/22/2008. Public. comment was accepted until 
10/22/2008. We also sen"t letters to the Mayor of Newark, The Health Departm~nt in Newark, USE'PA region 2, and 
the facility." Additionally an e-mail was sent to the nearby states. Attached are these I~tters, a copy of the e-mail 
and the notice published in the Star Ledger. Please let me know if you need anything else .. 

Frank Steitz 

ttp://mall.googJe.com/a/easternehvlronmental.org/?ul=2&ik=d2.5Sa86013&view=pt&search=inbox&msg=121SaOfl8c!e81d67 . Page 1 of 2 " 



}oading ·E~stern Environmental law Center Mail - Fwd: Covanta Essex Renewal Notifications" 

Chief 
Bureau of Air Permits 
Desk: (609) ~ 633 - 8220 
Fax: (009) - 292 -1028 
. E-mail: Fran~is.Steitz@dep.state.nj.us 

Ana I. Baptista, PhD 
Program Manager 
Ironbound Community Corp 
179 Van- Buren st. 
Newark, NJ 07105 

. 973.,.589-3353 x213 

6 attachments 

~ Maria Franco-Spera1.vcf . 
eJ 1K 

1i'iiil'I. Letter to Covanta.doc 
~.30K 

_. Letter to EPA .. doc 
~ 27K .. 

&11 Lett~r to Mayor.doc 
IeJ 29K 

tIJ ~~~er to Health Dept.doc 

_ e-mail to States.doc 
~ 21K 

http://mail.google.com/ al easternenvironmental.org/?ui=2&lk=d2 S SaS60 13&view=pt&search =inbox&msg= 121Sa0f1Sde81d67 

7/6/093:09 PM 

. Page 2 of2 
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June~, 2009 
. . 

· Via Certified Mait Return Receip~ Requested' . 

'. . 
The Star Ledg~ 

· Legal Ads Department' 
1 Star Ledger Plaza 
Newark, NJ 07102 . 

To Whom·It May Concetn: 

, , 

I am writing this 'letter to confirm: that on or around May 20, 2009 a representative 
from the Legal Advertisem~rit section of The Star Ledger confmned viatelephorie call 
that The Star. Ledger did not publish any public notices issued by the New Jersey 
Department of Environmental Protection that pertain to the Essex' County Resource 
Recovery ~aci1ity located at 183 R8.yni~nd Bohlevai-d; Newark, New Iersey on 
September 19, 20, 22, or 23 'of 2008 .. In addition, I would also like to confirm that The 
Star Ledger does not publish Legal Advertising in. itS Simday editions. . . 

· Should you h&ve 'any questions r~garding this matter, please do not he~itate to. . 
contact me at the phone number or addtes$ at·the bottoni" ofthls letter, or at the following 
em.ail address: wschulte@eastetneilvironmentaI.org. . .. . . 

744 Broad Street, Suite 1525 
Newark, NJ 07102 

Ph 973.424.1166 Fx 973.710.4653 

www.eastemenvironmental.org 
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SENDER: COMPLETE THIS SECTION , 
• Complete items 1, 2, and 3. Also complete , 

item 4 if Restrioted Delivery Is desired. 
• Print-your name and address on the reverse 

so that we can return the card to you. ' 
• Attac\l this card to the back of the mailpiece, 

or on the front if space petmlt$. 

1. Article Addressed to: 
Is deliVery"address diffEirent fronfltem'1.? 
,If YES, enter cjelivery address belo,w: 

[ : 

: .' 
-'-h~ ~R. udqu;.. . " 
· Lt9Qi acl~ O<.po.(.fmef)t 
\ 6\Qg 'Lec{Ct~ flo. zLL 

tJ~K. l.~~ ~~tY2. " 

Service Type • . 

fa cert!f1ed ~aII D &press MaR.. . • 
o Registered '_ . 0 RetumFiaceiptfor.Merchandis.9j 

.. t:J Mall. 0 C.O:D. I 
4. Res1trlcti!d 

- 2. Article Number' 
(Transfer from seNlce Jabel) . 7005 .1160. 00.03' '226-6' otf45·· . '.. , . . 

PS Form. 3811, February 2004 Domestic' Return Receipt, . 

. U.S. Postal Servicem 
CER=fIFIED MAILm RECEIPT 

I' (Domestic Mail Only; No Insurance Coverage Provided) 

Postage $ '. $iJ:.4~· '. ,0124 
" 

rn Certified Fee $" SO . O· Cl . o!.. . ' 1:1. 
§ , Return Receipt Fee' ~ __ arl 

(Endorsement Required) :.$2.30 ' . 
. Cl Restricted Oenvery Fee 1'---'$'-0-• ./1,-'0'-'-':"""""" 
..D . (Endorsement Required) v 
M r--~~-~~ 

r-=t , - Total Postag'e '&. Fees $' 
'--'-_--.:~::...!-__\=::r 
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Division of Air Quality 
, Bureau of Operating Permits 

401 E State Street, 2nd Floor, P.O. Box 27, 
Trenton, NJ 08625-0027 

September 12, 2008 

Mr. Peter Dillon, Dir. Of Inspections 
Newark Department of Environmental Health 
94 William Street . , 
Newark, NJ 07102 

Dear Mr. Dillon: 

Pursuant to the provisions ofN,J.A.C. 7:27-22.11, a legal advertisement will be published in The 
Star Ledger newspaper. In addition2 1 am providing you this special notification to seek public 
comnient oil our intent to approve an Air Pollution Control Operating Permit Renewal for 
Covanta Essex Resource Recovery, located at 183 Raymond Blvd, Newark, NJ '07105 Any 
comments for this "draft permit" must be received by the Department by October 20, 2008. 
Please forWard any comments to: 

. David Olson 
New Jersey Department of Environmental. Protection' 

- Air QUa).ity Permitting Program 
Bureau of Operating Permits 

401 East State St. - 2nd Floor, Box 27 
Trenton, NJ 08625-0027 

609-633-0730 . 

The enclosed Facility Profile describes the facility. If you would like to see the complete "draft 
permit", it is available for inspection at the address above and at the Northern Regional Office 
located at7 Ridgedale Avenue, Cedar Knolls, NJ 07927 (973-656-4444). If you would like to 
inspect the "draft permif' at either location, please call in advance for an appointment. 

As this facility IS located in your town, we will try to answer any questions you or the town's 
residents may have., 

Sincerely, 

David Olson 
Bureau of Operating Permits 

Enclosures: Facility Profile, Reason for Application 
C: Central Regional Office (w/o enclosure) 

Thomas Hanna . 
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Honorable Cory A. Booker 
Mayor, Newark City' 
920 Broad Street 
Newark, New Jersey 07102 

Dear Mayor Booker: 

Division of Air Quality 
Bureau of Operating Pennits 

401 E State Street, 2nd Floor, P.O. Box 27, 
Trenton, NJ 08625-0027 

September 12,2008 

Pursuant to the provisions ofN.J.A.C. 7:27-22.11, a legal advertisement Will be published in The 
Star Ledger newspaper. In addition, I am providing you this special notification to seek public 
comment on our intent to approve an Air Pollution Control Operating Permit Renewal for 
Covanta Essex Resource Recovery, located at 183 Rayrilond Blvd, Newark, NJ 07105 Any 
comments for this "draft permit" must be received by the Department by October 20, 2008. 
Please forward any comments to: / 

David Olson 
New Jersey Department of Environmental Protection 

Air Quality Permitting Program 
Bureau of Operating Permits . 

401 East State St. - 2nd Floor, Box 27 
Trenton, NJ 08625-0027 

. 609-633-0730 ' 

The enclosed Facility Profile describes the fa~ility. If you would like to see the complete "draft 
permit", it is available for inspection at the address abov~ and 'at the Northern Regional Office 
located at 7 Ridgedale Avenue, Cedar Knolls, NJ 07927 (973-656·:4444). If you would like to 
inspect the "draft permit" at either location, please call in advance for an appointment. 

As this facility is located in your town, we will try to answer any questions you or the town's 
residents may have. 

Enclosures: Facility Profile, Reason for Application 
C: Central Regional Office (w/o enclosure) 

Thomas Hanna 

Sincerely, 

David Olson 
Bureau of Operating Permits 
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Mr. Richard R. Giordano . 
Plant Manager 

. Covanta Essex Company 
183 Raymond Blvd .. 
Newark, NJ0710S 

Dear Mr. Giordano: 

Division of Air Quality 
. " , Bur~uofOpetating·PeIJllits, , 
401 E State Street, 2nd Floor, P.O. Box'27, 

, Trenton, NJ 08625-0027 

. ;. 

... : 

. , . 

September 12, 2008 

.. . .. .' '. 

Pursuant to the provisions ofN.J.A.C. 7:27-22.11, a leg~.l advertisement will'be published in The .' 
Star Ledger newspaper. In addition to publishing a legaladyertisemen(and sending.~ :notice to' 
the town mayor, Honorable Cory A. Booker, I am providfng. you with this special notification 
that opens the public comment 'periodon our intent to approve an' Air Pollution Control 

, Operating Permit.Renewal for. yoUr ,facility. If you have 'any COITllnehts for- this "draft'pennit"" . 
they must be in writing and received by the Department by October 20,2008. Please forward 
any comments to: , '., ' '. " " " 

David Olson ' 
New Jersey Dep~e:p.t"of Environmental ProteCtiol}' 

, . . Air QualitY Peimitting Program " . 
Bureau of Operating Pe~ts ' 

'. '401 East State St. '- 2ridFloof, Box27 
Trenton; NJ 08625-0027 

(Q09) 633~q730 
• !. • ~ 

, . 

A complete dIaft permit and the Statement of Basis docwp.~nt for your facility' ~e enclds~d. We 
. expect the legal, notice required by N.J.j\.C .. :7;27,-22. .will ~ppear ,in The Still' Ledger newsp,'aper 

on or about September 19, 2008. The public comment period will close on October 20, 2008. 
You may contact me for information about any .comments rec,eived.· , 

. ..... ' .. ', .. 

Sincerely~ 

David Olson 
Bureau of Operating Permits 

Enclosures: Draft Permit and Statement of Basis 

C: T. Hanna (w/o enclosure) 
Northern Regional Office (wi enclosure) 
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Mr, Steve Riva, Chief 
Chief, Perinitting Section 
USEP A, Region 2 
290 Broadway, 25th Floor 
New York, NY 10007-1866 

Dear Steve: 

Division of Air Quality . 
. Bureau of Operating Permits . 

. 401 E State Street, 2nd Floor, P.O. Box 27, 
Trenton, NJ 08625~0027 

September 12,2008 

As a courtesy, I am providing you with this notice of New Jersey's. intent to approve an Air 
Pollution Control Operating Permit Renewal for Covanta Essex Resource Recovery, which is 
located at 183 Raymond Blvd, Newark, NJ 07105 .. The public comment period· closes ·on 
. October 20,2008. This notice isn't meant to replace the ."proposc:::d permit" process in 40CFR70. 

The' facility has represented compliance with all the applicabie require~~ilts. Therefore,. there 
are no compliance schedules included with this pennit approval. 

Should you want more information regarding this draft permit or if you would like to comment, 
please call me at 609-633-0730. . 

Sincerely, 

David Olson 
Air Quality Pennitting Element 

cc: Thomas Hanna 
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Neil Ruben 

From: 
Sent: 

Kathy Mantuano [Kathy.Mantuano@dep.state.nj.us] 
Tuesday, June 30, 20093:23 PM 

To: Evelyn Molder 
Cc: Peggy Reading 
Subject: Fwd: RE: OPRA# 81620 
Attachments: Fwd: RE: OPRA#81620 (750 bytes) 

Hi Evelyn, In reference to #5. The ma!linglist reqQired, pursu~nt.to N.J.A~C. 
22.11(e), and copies of any correspondence sent.· to those on the mailing list: 

The mailing list co~sist of one name: 

Ironbound Community Corporation 
179 Van Buren St. 
Newark, NJ 07105 
Attn: Joseph Della Fave, Executive Director 

We have no correspondence that was sent to those on the mailing list. 

Thanks, Kathy 
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Neil Ruben 

From: 
Sent: 
To: 
Cc: 
Subject: 

Hi Kathy .-

Sandra Remboske [Sandra.Remboske@dep.state.nj.us] 
Monday, June 29, 2009 10:59 AM 
Evelyn Molder; Kathy Mantuano 
Donielle HOist; Peggy Reading 
Fwd: RE: OPRA# 81620 

Requester performed file review, left without seeing why he was not provided #5 of the 
request. # 5 of request states: 

5. The mailing list required, pursuant to N.J.A.C. 7:27-22.11(e), and copies of any 
correspondence sent to those on the mailing list. 

Please advise Evelyn Molder of your response and if necessary update the RAWS. 
Thank you. 

Thank you. 
Sandi Remboske 

Sandra.Remboske@dep~state.nj.us 

Office of Record Access 
Phone # 689-341-3121 
Fax # 689-292-1177 
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RUTGERS ENVIRONMENTAL LAW CLINIC 
123 Wasbington Street 
Newark, NJ07102-3094 
Phone: (973) 353-5695 

BY CERTIFIED MAIL 
, RETURN RECEIPT REQUESTED 

Richard Giordano, Plant Manager 
.. Covanta Essex Co. Re.source Recovery 

183 Raymond Boulevard . -
New:ark, NJ 07105 

Anthony). Orlando, President & CEO 
. Covanta Holding Corporation 

40 Lane Road . 
Fairfield, NJ 07004 

:. • I 

March 8, 2Q07 

Rutgers, The State University of New Jersey 
School of Law - Newark 
Fax: (973) 353-5537 

Scott Tuiner, Esq. 
. Nixon Peabody, LLP 

.. .Clmtori Sq~ar~.. .' .. 
P.O. Box 31051 
~Rochester, NY 1,4.:306-1051 

Re: Notice of Intent to Commence Civil Action 
under the Clean Air Act 42 U.S.C .. § 7401-,et seq. 

Dear Messrs. Giordano, TUrner and Otlando: . .. 
, , 

. On behalf of ·our clients, the· Ironbound . Community Corporation ("Icc"i··· an'd 
GreenFaith, Inc. ("GreenFaith"i, we herby provide fonnalwrittennoticethat our clients intend 
to file suit against Covanta Essex Co. ("Covanta") pursuant to the Clean Ak Act, 42 U.S.C. 
§§7604(a)(1)(A), for Cov~ta's continuous and ongoing violations of the Newark Incinerator's 
Title v air ·permit. The Newark Incinerator, which is owned and operated by Covanta Essex 
County Resource Recovery (f6nnerly American .. Ref-Fuel CompaniofEssex CoUnty), is located· 
at 183 Raymond Boulevard, Newark, NJ. By allowing violations to continue month after month, 
and merely continuing to pay an assigned violation fee, CovaIitil has blatantly disregarded the 

. Clean'Air Act and the New Jersey Air Pollution Control Act. Accordingly, ICC and GreenFaith·. 
intend to commence a citizen suit in federal district court.3; 

I. The Newark IncineratorIs Allowed Limited Enllssions, as Designated in Its Permits 

The Newark Incinerator incinerates approximately 77,500 tons of solid waste per month 
at its faciiity located ~quarely within "the Ironbound' neighborhood of Newark, within close 

1 ICC is located at 179 Van Buren Street, Newark, NJ 07105. 
2 GreenFaith is located at 46 Bayard St., #401, New Brunswick, NJ08901 
3 ICC initially flIed a Noti"e Letter on November 1,2005. Becausethe'Newark Incinerator has continued to violate 
the te~s of its permit and counsel for Covantahas failed to respond to$ettlement inquiries by ICC's attorneys, ICC 
reissues its intent to sue with this letter. GreenFaithjoins ICC as an additionalptospective party. 

Carter R Strickland, Jr., Esq.+ Julia L. Huff, Esq. *+ Kathleen J .. Shrekgast, Esq.# Richard Webster, Esq.+ 
Acting Director· Staff Attorney . Staff Attorney Staff Attorney 
cstrickland@kinoy.rutgsers.edu . jhuff@kinoy.rutgers.edu kshrekgast@kinoy.rutgers.edu rwebster@kinoy.rutgers.edu 

I * Admitted in New Jersey Pursuantto 1:21-3(c) + Also admitted in New York # Also admitted in Pennsylvania 
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proximity of many densely populated cities. The fucinerator produces a number of pollutants, 
"including sulfur dioxide ("802"), nitrogen oxide (''NOx''), particulate matter ("EM';), carbon 
monoxide ("CO"), mercury ("Hg") and Opacity, a soot-like substance simill;lf in makeup to PM. 
These pollutants escape through the Incinerator's stac~ into the ambient air of the surro~ding, 

'commUnities. Area residents and workers ·t1ien breathe the contaminants in. the air every day. 
C~vanta's predecessor, Americ~ Ref-Fuel,. applied to the New Jersey Department of 
Environmental Protection ("DEP") for a Title V pennit and was granted the privilege to operate 
and emit·polh,ltants into the atmosphere within'specifically regulated limits: Covanta has a duty 

. to comply with the applicable permit limits and conditions to ensure public health and safety. 

. To· date, Covanta has neglected to fulfill the terms of its Title V permit because it 
Gontinues to. violate several of the permit's emissions levels. By exceeding its allowable 

. . enUssions and opacity levels, Covanta has placed the public's health at ·risk. These exceedances . 
. constitute violations of both the Clean Air Act and the state's Air Pollution Control Act. 

II. Covanta's Ongoing Violations 

Covant;i has co~tted the following violations since April of 2002,. These emission 
exceedances violate the ·levels established in· Covanta's Title'V permit, and therefore, the New 
Jersey Air.Pollution Control Act § 7:27-22.17, and the, Clean Air Act 42 U.S.C; § 7661a. These 
violations include, but are not limited to': 

Date Location 
Permit Limit· Violated Citation 

Violated 
I. 4/14/02 Boiler 2 Opacity· 40 CFR 62.14103(a)(1) 

2. 4/17/02 Boiler 2 Temperature N.J.A.C.7:27-22.16(e) 

3. 4/19/02 Boiler 1 Opacity 40 CFR 62.l4103(a)(1) 

4. 4/19/02 Boiler 1 Opacity 40 CFR 62.14103 (a)(l) 

·5. 4/28/02 Boiler 1 Temperature N.J.A.C. 7:27-22.16(e) . 

6. 4/28/02 Boiler 2 Temperature N·J·A.C.7:27-22.16(e) 

7. 4/28/02 Boiler 3 Temperature N.J.A.C.7:27-22.16(e) 

8: 5/02/02 Boiler 1 Opacity 40 CFR 62. 14103(a)(1) 

9. , . 5/06/02 Boiler 1 Opacity 40 CFR 62.l4103(a)(1) 

10. 5/08/02 Boiler 1 Opacity 40 CFR 62.14103(a)(1) 

II. 6/09/02 Boiler 1 Opacity 40 CFR 62.14103(a)(1) 

12. . 6/15/02 Boiler 1 Opacity 40 CFR 62.14103(a)(1) . 

13. ·6/15/02 Boiler 1 Opacity 40 CFR 62.14103(a)(1) . 

14. 6/15/02 Boiler 1 Opacity 40 CFR 62. 14103(a)(1) 

15. 6/16/02 Boiler 2 Temperature N.J.A.C.7:27-22.16(e) 
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16. 6/27/02 

17. 6/27/02 

18. 6/27/02 . 

19. 7/29/02 

20. 8/02/02 

21. 8/02/02 

22. 8/02/02 

23. ··8/02/02 

24. 8/02/02 

25. 8/02/02· 
26 .. 8/09/02 

27. 8/25/02 

28. 8/25/02 

29. 8/09/02 

30. 8/25/02 ' 

31; 8/09/02 

32. 8/25/02 

33. 8/09/02 

34. ·8/25/02 

35. 8/09/02 

36. 10/14/02 

37. 10117/02 

38: . 11102/02 

39. ·11105/02 

40. 11105/02 
41.· 11106/02 

42. 11106/02 

43. 11106/02 

44 .. 11106/02 

45. 11/10/02 

46. 11110/02 

47. ·11110/02 

48 .. 11111102 

49. 11/11/02 

" ~ " 

Boiler 1 Opacity 40 CFR 62.14103(a)(1) 

Boiler 2 Opacity 40 CFR 62. 14103 (a)(1) 

Boiler 3- · Opacity 40 CFR 62.14103{a)(1) 

. Boiler 3 · Temperature N.J~A.C. 7:27-22.16(e) 

Boiler 1· Opacity 40 CPR 62.14103(a)(1) 

Boiler 2 Opacity 40 CFR 62. 14·103(a)(1) 

Boiler 3 Opacity 40 CFR 62. 14103(a)(1) 

Boiler 3 Temperature· N.J.A.C.7:27-22.16(e) 

Boiler 3· . Opacity 
.. 

40 CFR 62. 141.03 (a)(1) 

:Soiler 3· Opacity 40 CFR 62. 14103(a)(1) 

Boiler 1 Temperature N.J.A.C.7:27-22.16(e) 

Boiler 2 Opacity 40 CFR 62. 14103(a)(1) 

Boiler 3 Opacity 40 CFR 62.14103(a)(1) 

Boiler 1 Temperature N.J.A.C.7:27-22.16(e) 

Boiler 2 Opacity . 40 CFR 62.14103(a)(1) 

'Boiler 3 Temperature N.J.A.C.· 7:27-22. 16(e) 

Boiler 2 Opacity 40 CFR 62.14103(a)(1) 

Boiler 1 Temperature N.J.A.C.7:27-22.16(e) 

Boiler 2 Opacity 40 CFR 62.14103(a)(1) . 

Boiler 2 Temperature· N.J.A.C.7:27-22.16(e) 

Boiler 2· Sulfur Dioxide . N.J.A.C.7:27-22.16(e) 

Boiler 3 Sulfur Dioxide N.J.A.C.7:27-22.16(e) 

Boiler 2 Opacity 40 CFR 62.14103(a)(1) 

Boiler 3 Sulfur Dioxide N.J.A.C.7:27-22.16(e) 

Boiler 3 Sulfur Dioxide N.J.A.C.7:27-22.16(e) 

Boiler 1 Oxygen NJ.A.C.7:27-22.16(e) 

Boiler 1 Opacity 40 CFR 62.14103(a)(I) 

Boiler 3 · . Sulfur Dioxide N.J.A.C.7:27-22.16(e) 

Boiler 3 Oxygen N.lA.C.7:27-22.16(e) 

Boiler 2 Carbon Monoxide· 40 CFR62.14104(a) 

Boiler 2 . Carbon Monoxide 40 CFR 62. 14104(a) 

Boiler 2 Carbon Monoxide 40 CFR 62.14104(a) . . 

Boiler 2 Carbon Monoxide 40 CFR 62. 14104(a) 
.. 

Boiler 2 Carbon Monoxide 40 CFR 62.14104(a) 
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50. 11111102 

51. 11123/02 

52. 11/23/02 

53. 12/09/02 
, 

54. 12/09/02 

55. 12/09/02 

56. 1/21103 

57. 1121103 

58. . 1122/03 

59. 1/22/03 

60. 1122/03 

61. 1124/03 

62. 1124/03 

63. 2/05/03 

64. 2/06/03 

65. 3/30/03 

66. 3/30/03 

67. 4/10/03 

68. 4111103 

69. 4/26/03 

70. 5/03/03 

71. 5/06/03 

72. 5/06/03 

73. 5/12/03 

74. 5/13/02 

75. 5/13/02 

76. 7/08/03 

77. 7/08/03 . 

78. 7/22/03 

79. 7/22/03 

80. 7/22/03 

81.· 7/24/03 

82. 8/02/03 

83. 8/10/03 

Boiler 2 

Boiler 2 

Boiler 2 

Boiler 3 

Boiler 3 

Boiler 3 

Boiler 3. 

Boiler 1 

. Boiler 1 

Boiler 2 

Boiler 3 

Boiler 2 

. Boiler 3 

Boiler 1 

Boiler 2 

Boiler 1 

Boiler 3 

Boiler 2 

Boiler 2 

Boiler 3 

Boiler 2 

Boiler 2 

Boiler 1 

Boiler 2 

Boiler 2 

Boiler 3 

Boiler 3 

Boiler 3 

Boiler 1 

Boiler 2 

Boiler 3 

Boiler 1 

Boiler 3 

Boiler 3 

Carbon Monoxide 
, 

Carbon Monoxide 

Carbon Monoxide 

Temperature 

Carbon Monoxide 

Carbon Monoxide 

Carbon Monoxide 

Carbon Monoxide 

Carbon Monoxide· 

Carbon Monoxide 

Carbon Monoxide 

Carbon Monoxide 

Carbon Monoxide 

Opacity 

Temperature 

Carbon Monoxide 

Carbon Monoxide 

Carbon Flow 

Temperature 

Sulfur Dioxide 

Opacity 

Opacity 

Opacity 

Opacity 

Opacity 

Opacity 

Carbon Monoxide 

Oxygen 

Opacity 

Opacity. 

Opacity 

Opacity 

Sulfur Dioxide 

Temperature 

4 

40 CFR62.14104(a) 

40 CFR 62.l4104(a) 

40 CFR 62~14104(a) 

NJ.A.C 7:27-22.l6(e) 

40 CFR 62. 141 04(a) 

40 CFR 62 . .14104(a) 

40 CFR 62.l4104(a) 

. 40 CFR 62.14104(a) 

40 CFR, 62. 141 04(a) 

.~O CFR 62.14104(a) 

40 CFR 62.14104(a) 

40CFR 62.14104(a) 

40 CFR 62. 141 04(a) 

40 CFR 62. 14103(a)(1) 

NJ.A.C.7:27-22.16(e) 

40 CFR 62. 14104(a) 

4.0CFR 62. 141 04(a) 

NJ.A.C.7:27-22.16(e) 

NJ.A.C.7:27-22.16(e) 

NJ.A.C.7:27-22.16(e) 

40 CFR 62. 141 03(a)(1) 

40 CFR 62.14103(a)(1) 

40 CFR 62.14103(a)(l) 

40 CFR 62.14103(a)(1) 

40 CFR 62.14103(a)(1) 

40 CFR62.14103(a)(1) 

40 CFR 62.14104(a) 

N.lA.C.7:27-22.16(e) 

40 CFR 62.l4103(a)(1) 

40 CFR 62. 141 03 (a)(1) 

40 CFR 62. 141 03 (a)(l) 

.40 CFR 62.14103(a)(1)-

NJ.A.C.7:27-22.l6(e) 

NJ.A,C.7:27-22.16(e) 
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,84. 8/11/03 

85. 8/17/03 , 

86. 8/17/03 

87. .8/17/03, 

88. ·8/25/03 

89. . 8/27/03 

90. 9/10/03 

91. ' 9/10/03 

92. 9/10/03 

93. : 9/10/03 

94. 9/10/03 

95. 9/10/03 

96. 9/10/03 

97. 9/10/03 

98. 9/10/03 

99. 9/10/03 

100. 9/10/03 

101. 9/10/03 

102. 9/10/03 

103. 9/10/03 

104. 9/10/03 

105. 9/10/03 

106. 9/10/0,3 

107. 9/19/03 

108. 10/01103 

109. 10/01103 

110. 10/03/03 

Ill. ' 10/07/03 

ll2. 10/07/03 

113. '10/07/03, 

114. 10122103 

115. 11119/03 

ll6. 11125/03 

ll7. 11127/03 

Boiler 3 OpaCity 40 CFR 62.l4103(a)(l) 

Boiler 1 Opacity 40 CFR 62.14103(a)(I) 

Boiler 2 Opacity 40 CFR62.14103(a)(1) 

Boiler 3 Opacity 40 CFR 62. 14103(a)(l) 

Boiler 3 Opacity 40 CFR~2.14103(a)(1) 

Boiler 3 Opacity 40 CFR 62.14103(a)(l) 

Boiler 2 , Temperature NJ.A.C.·7:27-22.16(e) 

Boiler 2 ,. Temperature N.J.A.C.7:27-22.16(e) , 

Boiler 2 Temperature NJ.A.C.7:27-22.16(e) 

Boiler 2 Temperature N.J.A.C.7:27-22.16(e) 

Boiler 2 Temperature NJ.A.C.7:27-22.16(e) 

Boiler 2 Temperature NJ.A.C.7:27-22.16(e) 

Boiler 2 Temperature NJ.A.C.7:27-22.16(e) 

Boiler 2 Temperature NJ:A.C.7:27-22.16(e) 

Boiler 2 Temperature NJ.A.C.7:27-22.16(e) 

Boiler 2 Temperature · NJ.A.Co 7:27-22.16(e) 

Boiler 2, Temperature N.J.A.C.7:27-22.16(e) 

Boiler 2 Temperature NJ .A. C.7 :27 -22.16( e) 

Boiler 2 Temperature N.J.A.C.7:27-22.16(e) 

Boiler 2 Temperature NJ.A.C.7:27-22.16(e) 

Boiler 2 Temperature ' N.J.A.C. 7:27-22.16(e) 

Boiler 2 Temperature ' · NJ.A.Co7:27-22.16(e) 

Boiler 2 Temperature N.J.A.C.7:27-22.16(e) 

Boiler 2 ' Opacity' 40 CFR 62.14103(a)(l) 

Boiler 2 Opacity 40 CFR62.14103(a)(l) 

Boiler 2 Opacity 40 CFR'62.14103(a)(l) 

Boiler 3 Steam Flow NJ.A.C.7:27-22.16(e) 

Boiler 1 Carbon Monoxide 40 CFR 62. r4. 1 04(a) 

Boiler 1 Carbon Monoxide 40 CFR 62.l4104(a) 

Boiler 1 Opacity 40 CFR62.14103(a)(I) 

Boilerl· Opacity . 40 CFR62.14103(a)(l) 

Boiler 3 ' Carbon Monoxide 40CFR 62.14104(a) 

Boiler 2 .. Temperature · N.J~A.C. 7:27-22.16(e) 
. 

Boiler 2 Carbon Monoxide 40 CFR62.14104(a) 
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118. 11127/03 

119. 11127/03 

120. 12/05103 

121. 12/13/03 

122. 12/20/03 

123. 12/20/03 

124. 12/28/03 

·125. 1101/04 

126. 1101104 

127. 1126/04 

128. 1131104 . 

129. 2/12/04 

130. 4/05/04 

131. 4/05104 

132. 4/05104 

133. 4/05104 

134. 5/30/04 

135. 8/15104 

136. 8/15104 

137. 9107/04 

138. 9/08/04 

139. 9/08/04 

140 .. 9/08/04 

141. 9108/04 

142. 9/08/04 

143. 9108/04 

144. 9/08/04 

145. 9/22/04 

146. 9/22/04 

147. 10/24/04 

148. 10/24/04 

149. 10/24/04 

150. 10/24/04 

151. 10/27/04 

Boiler 2 

Boiler 2· 

Boiler 2 

Boiler 1 

Boiler 1 

Boiler 2 

Boiler 3 

Boiler 2 

Boiler 2 

Boiler 2 

Boiler 1 

Boiler 1 

Boiler 2 

Boiler 3 

Boiler 1 

Boiler 1 

Boiler 1 

Boiler 2 

Boiler 3 

Boiler 3 

Boiler 1 

Boiler 3 

Boiler 2 

Boiler 2 

Boiler 2 

Boiler 2 

Boiler 2 

Boiler 1 

Boiler 1 

Boiler 2 

Boiler 1 

Boiler 2 

Boiler 2 

Boiler 2 

Temperature 

Temperature 

Opacity 

Opacity 

Opacity 

Opacity 

Opacity 

Opacity 

Opacity 

Carbon Monoxide 

Opacity 

Sulfur Dioxide 

Temperature 

Temperature '. 

Temperature 

Temperature 

Opacity 

Temperature 

Temperature 

Opacity 

Opacity 

Opacity 

Opacity 

Opacity 

Opacity 

Opacity 

Opacity' 

Opacity 

Opacity 

Temperature 

Temperature 

Temperature 

Temperature 

Sulfur Dioxide 

6 

N.J.A.C.7:27-22.l6(e) 

N.J.A.C.7:27-22.16(e) 

40 CFR 62.l4103(a)(1) 

40 CFR 62. 14103(a)(1) 

40 CFR 62.14103(a)(I) 

40 CFR 62.14103(a)(1) 

40 CFR 67.i4103(a)(1) 

40 CFR 62.l4103(a)(I) 

40 CFR 62. 14103(a)(I) 

40CFR 62.14104(a) . 

40,CFR 62. 141 03(a)(1) 

N.J.A.C.7:27-22.16(e) 

N.J.A.C.7:27-22.16(e) 

. N.J.A.C. 7:27-22.l6(e) 

N.J.A.C.7:27-22.16(e) 

. N.lA.C. 7:27-22.16(e) 

40 CFR 62. 14103(a)(1) 

N.J.A.C.7:27-22.16(e) 

N.J.A.C.7:27-22.16(e) 

40 CFR 62.l4103(a)(I) 

40 CFR 62.14103(a)(1) 

40 CFR 62.l4103(a)(1) 

40 CFR 62.14103(a)(1) 

40 CFR 62.l4103(a)(I) 

40 CFR 62.l4103(a)(I) 

40 CFR 62.14103(a)(1) 

40 CFR 62.l4103(a)(1) 

40 CFR 62.14103(a)(1) 

40 CFR 62.l4103(a)(1) 

N.J.A.C.7:27-22.16(e) 

N.J.A.C.7:27-22.16(e) 

'NJ.A.C.7:27-22.l6(e) 

N.J.A.C.7:27-22.16(e) 

N.J.A.C.7:27-22.16(e) 
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152. 10/27/04 

153. 10/27/04 

154. 10/27/04 

155. 10/27/04 

156. 10/27/04 

157. 10/27/04 

158. 10/27/04 

159. 10/29/04 

160. 10/29/04 

161. 11107/04 

162. 11107/04 

163. 11108/04 

164. 11108/04 

165. 11108/04 

166. 11115/04 

167. 11115/04 

168. 11115/04 

169. 11118/04 

170. 11118/04 

171. 11/18/04 

172. 11118/04 

173. 11118/04 

174. 11121104 

175. 11128/04 

176. 11128/04 

177. 11128/04 

178. 12/03/04 

179. 12/03/04 

180. 1/05/05 

181. 1/14/05 

182. 3/05/05 

183. 3/06/05 

184. 3/13/05 

185. 3/14/05 

Boiler 1 Sulfur Dioxide N.J.A.~. 7:27-22.16(e) 

Boiler 1 Sulfur Dioxide N.J.A.C.7:27-22.16(e) 

Boiler 3 Sulfur Dioxide N.J.A.C.7:27-22.16(e) 

Boiler 1 Sulfur Dioxide N.J.A.C.7:27'-22.16(e) 

Boiler 2 . Sulfur Dioxide N.J.A.C.7:27-22.16(e) 

Boiler 3 Sulfur Dioxide N.J.A.C.7:27-22.16(e) 

Boiler 3 Sulfur Dioxide N.J.A.C.7:27-22.16(e) 

Boiler 1 Sulfur Dioxide N.J.A.C.7:27-22.16(e) 

Boiler 1 Sulfur Dioxide N.J.A.C. 7:~7-22.16(e) 

Boiler 3 Opacity 40 CFR 62.141 03 (a)(1) 

Boiler 3 Opacity 40 CFR 62: 14103(a)(1) 

Boiler 2 Carbon Monoxide 40 CFR 62.1 4104(a) 

Boiler 2 Carbon Mon.oxide 40 CFR 62.14104(a) 

Boiler 2 Carbon Monoxide 40 CFR 62.14104(~) 

Boiler 3 Opacity ·40 CFR 62. 14103(a)(1) 

Boiler 3" Opacity 40 CFR 62. 14103(a)(1) 

Boiler 3· Opacity 40 CFR 62. 14103 (a)(-l) 

Boiler 2 Opacity 40 CFR 62. 14103(a)(I) 

Boiler 1 Opacity 40 CFR 62.14103(a)(I) 

Boiler 2 Opacity 40CFR 62. 141 03(a)(1) 

Boiler 2 Opacity 40 CFR 62. 14103(a)(1) 

Boiler 2 Opacity 40 CFR 62.l4103(a)(1) 

Boiler 1 Opacity 40 CFR 62. 14103(a)(1) 

Boiler 3 Opacity. 40 CFR 62.14103(a)(I) 

Boiler 3 Opacity 40 CFR 62.14103(a)(1) 

Boiler 3 Opacity 40 CFR 62. 14103(a)(1) 

Boiler 2 Carbon Monoxide 40 CFR 62.14104(a) 

Boiler 3 Carbon Monoxide 40 CFR 62.l4104(a) 

Boiler 1 Opacity 40 CFR 62.i4103(a)(1) 

Boiler 1 Opacity 40 CFR 62. 14103(a)(1) 

Boiler 1 Opacity .40 CFR 62.14103(~)(1) 

Boiler 1 Opacity 40 CFR62.l4103(a)(1) 

Boiler 1 Opacity 40 CFR 62. 14103(a)(I) 

Boiler 1 Opacity 40 CFR 62;14103(a)(1) 
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186. 3/15/05 

187. 3/18/05 

188. 3/18/05 

189. 3/22/05 

190. 3122/05 

191. 3124/05 

. 192. 3124/05 . 

193: 3/25/05 

194. 3125/05 

195. 4/05/05 

196. 4/05/05 

197.· 5/03/05 

198. 5/16/05 

199. 5/16/05 

200. 5/16/05 

201. 6124/05 

202. 6125/05 

203. 8/13/05 

204. 8/15/05 

205. 8121105 

206. 8123/05 

207. 8123/05 

208. 8123/05 

209. 8/27/05 

210. 8/27/05 

211. 8/27/05 

212. 8/27/05 

213. 8127/05 

214. 8/27/05 

215. .8/27/05 

216. 8/27/05 

217. 9/08/05 

218. 9/20/05 

219. 10105/05 

Boiler 1 

Boiler 2 

Boiler 2 

Boiler 2 

Boiler 2 

Boiler 3 

Boiler 3 

Boiler 3 

Boiler 2 . 

Boiler 3 

Boiler 1 

Boiler 1 

Boiler 3 

Boiler 1 

Boiler 1 

Boiler 3 

Boiler 3 

Boiler 1 

Boiler 1 

Boiler 3 

Boiler 1· 

. Boiler 3 

Boiler 3 

Boiler 3 

Boiler 1 

Boiler 1 

Boiler 2 

Boiler 1 

Boiler 2 

Boiler 3 

Boiler 3 

Boiler 2 

Boiler 1 

. Boiler 2 . 

Opacity 40 CFR 62.14103(a)(1) 

Temperature N.J.A.C.7:27-22.16(e) 

Temperature N.J.A.C.7:27-22.l6(e) 

Temperature N.J.A.C.7:27-22.l6(e) 

Temperature N.J.A.C.7:27-22.l6(e) 

Sulfur Dioxide N.J.i\..C.7:27-22.l6(e) 

Sulfur Dioxide N.J.A.C.7:27-22.l6(e) 

Opacity 40 CFR 62.14103(a)(1) . 

Opacity 40 CFR 62.14103(a)(1) 

Opacity 40 CFR 62. 14103(a)(1) 

Opacity 40 CFR 62. 14103(a)(1) 

Oxygen N.J.A.C.7:27-22.l6(e) 

Temperature N.J.A.C.7:27-22.l6(e) 

Carbon Monoxide 40 CFR62.14104(a) 

Carbon Monoxide 40 CFR 62. 14104(a) 

Opacity 40 CFR 62. 141 03 (a)(1) 

Opacity 40 CFR 62. 14103(a)(1) 

Particulate Matter N.J.A.C.7:27-22.l6(e) 

Temperature N.J.A.C.7:27-22.l6(e) 

Temperature N.J.A.C.7:27-22.l6(e) 

Opacity 40 CFR 62. 14103(a)(1) 

Opacity 40 CFR62.14103(a)(1) 

Opacity 40 CFR 62. 14103(a)(1) 

Temperature N.J.A.C.7:27-22.l6(e) 

Temperature· . N:.J.A.C.7:27-22.16(e) 

Temperature N.J.A.C.7:27-22.l6(e) 

Temper~ture N.J.A.C.7:27-22.16(e) 

Temperature N.J.A.C.7:27-'22.16(e) 

Temperature N.J.A.C.7:27-22.16(e) 

Temperature N.J.A.C.7:27-22.l6(e) 

Temperature NJ.A.C.7:27-22.l6(e) 

Oxygen N.J.A.C.7:27-22.16(e) 

Opacity 40 CFR62.14103(a)(1) 

Opacity 40 CFR 62.14103(a)(1) 

8 



J 
] 

J 

] 

J 

] 

J 

J 

J 

] 

] 

] 

] 

1 
] 

1 
1 

] 

1 

Richard Giordano 
Scott Turner 
Anthony J. Orlando 
Page 9 of 11 

220. 10107/05 

221. 11103/05 

222. 11111105 

·223. 11111105 

224. 11/11105 

225. 11112/05 

226. ·11130105 

227. 12/07/05 

228. 1103/06 

229. 1109106 . 

230. 1/09106 

231. ·1/09106 

232. 1109106 

233. 1/09106 

234. 1111106 

235. 1124/06 

236. 1/25106 

237. 1125106 

238. 1/27/06 

239. 2/20106 

240. 2/28/06 

241. . 3/13/06 

242. ·3/19106 

243. 3/21/06 

244. 4/1/06 

245. 4/29106 
~ 

246. 4/29/06 

247. 5/24/06 

248. 6/7/06 

249. 7/4/06 

250. 8/18/06 

251. ·8/30106 

252. - 8/31106 

253. 9129/06 
~ 

-

... 

Boiler 2 Temperature N.J.A.C.7:27-22.16(e) 

Boiler 2 . Opacity 40 CFR 62.14103(a)(1) 

noiler 1 Opacity 40 CFR 62.141 03 (a)(1) 

Boiler 2 Opacity .40 CFR 62.14103(a)(1) 

Boiler 3 Opacity 40 CFR 62.14103(a)(1) 

Boiler 3 Opacity 40 CFR 62.14103(a)(1) 

Boiler 3 , Opacity 40 CFR 62.141 03 (a)(1) 

·Boiler 1 Opacity. 40CFR 62.14103(a)(1) 

Boiler! Opacity· 40 CFR 62.l4103(a)(1) 

Boiler 1 Temperature . N.J.A.C.7:27-22.16(e) 

Boiler 2 Carbon Monoxide 40 CFR62.14194(a) 

Boiler 3 Oxygen N~f.A.C.7:27-22.16(e) 

. Boiler 2 .. Temperature N.J.A.C.7:27-22.!6(e) 

Boiler 3 Temperature. N.J.A.C.7:27-22.T6(e) 

Boiler 2 Oxygen. N.J.A.C.7:27-22.16(e) 

Boiler 2 Opacity 40 CFR 62.14103(a)(1) 

Boiler 3 Opacity 40 CFR 62.14103(a)(1) 

Boiler 2 Temperature N.lA.C.7:27-22.16(e) 

Boiler 2 Opacity 40 CFR 62.14103(a)(1) 

Boiler 3. Opacity 40 CFR 62. 141 03 (a)(l) 

Boiler 3 Opacity 40CFR 62.14103(a)(1) 

Boiler 1 Opacity 40 CFR 62.14103(a)(1) 

Boiler 1 . Opacity 40 CFR 62. 14103(a)(I) 

Boiler 2 Opacity 40 CFR 62.14103(a)(I) 

Boiler 2 Opacity 40 CFR 62.~4103(a)(1) 

. Boiler 2 Steam F16w N~J.A.C~ 7:27~22.16(e) . __ 

Boiler 2 Opacity 40 CFR 62.14103(a)(1). 

Boiler 1 Opacity 40 CFR 62.14103(a)(1) 

Boiler 2 Temperature N.lA.C.7:27-22.16(e) 

Boiler 3 Opacity. 40 CFR 62.14103(a)(1) 

Boiler 1 Opacity 40CFR62.14103(a)(1) 

Boiler 1 Oxygen N.J.A.C.7:27-22.16(e) , 

Bo~ler3 . . Opacity 40 CFR 62:14103(a)(I) 

Boiler 3 Opacity 40 CFR 62 . .14103(a)(I) 
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, 254. 9/30/06 

255. 9/30/06 

256. 10/3/06 

257. 10/6/06 

258. 10114/06 

259. 11/6/06 

260. 11120/06 

261. 12115/06 

262. 12/27/06 

Boiler 1 Opacity 40 CFR 62.14103(a)(I) 

Boiler 1 Opacity 40 CFR 62.l4103(a)(1) 

Boiler 3 Opacity 40 CFR 62.14103(a)(1) 

Boiler 2 
,- Opacity 40 CFR 62.l4103(a)(I) 

Boiler 3 . Opacity 40 CFR62.l4103(a)(1) 

Boiler 3 Opacity·· 40 CFR 62.l4103(a)(I) 

Boiler 3 Opacity , -40 CFR 62.l4103(a)(1) 

Boiler 3 Opacity . 40 CFR62.l4103(a)(1) 

Boiler 3 Opacity . 40 CFR 62.l4103(a)(1) 

.. 

The details of these violations were obtained from publicly available r.ecords at the New 
Jersey DEP and from Covanta's Semiannual reports submitted directly to the ICC;' Basedupon 
these records from the last five years, ICC and GreenFaifu can assume that the violations are 
currently ongoing. Upon the commencement of this litigation, the most recent records Will be_ 
. obtained through discovery and all ongoing violations, present and past, will be the subject of . 
litigation. The suit Will be filed With the United States District Court for the District of New 
Jersey. 

III. Conclusion 

TheICC and GreenFaith will seek injunctive measures to be taken against Covanta to 
prevent it from continuously violating the emissions standards in its pennits. The ICC and 
GreenFaith intend to request the revocation and modification of Covanta's Title V permit for the 
Newark Incinerator .. Moreover, they plan· to pursue civil penalties up to $32,500 per violation 
per day of violation, the institution of supplemental environmental projects, the cost of litigation 
including attorney and expert fees, and may seek ,other. relief. 
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If you have' any questions regarding this notice, please feel free to contact Kathleen 
Jackson Shrekgast at the Rutgers Environmental Law Clinic. The complaint will be filed 
immediately after the expiration of the 60-day notice period, pursuant to § 7604(b)(1)(A) bfthe 
Clean Air Act. . 

cc: (By certified mail): 

Stephen L. Johnson, Administrator 

Sincerely, 

Kathleen Jackson Shrekgast, Esq . 
. Rutgers Environmental Law Clinic 
School of Law - Newark 
123 Washington Street, 
Newark NJ 071 02-3094 
973-353-5695 

Counsel for Prospective Plaintiffs 

U.S. Environmental Protection Agency Headquarters 
Ariel Rios Building 
1200 Pennsylvania Avenue, N. W. 
Mail Code: ll01A 
Washington, DC 20460 

Alan J. Steinberg, Regional Administrator 
U.S. Environmental Protection Agency -' Region 2 
290 Broadway . 
New York, NY 10007 

Lisa Jackson, Commissioner 
New Jersey Department of Environmental Protection 
401 E. State St. 
7tlt Floor, East Wing 
P.O. Box 402 
Trenton, NJ 08625-0402 

The Honorable Governor Jon S. Corzine 
Office of the Governor 
PO Box 001 
Trenton,NJ 08625 
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