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EXECUTIVE SUMMARY

In 2008, the U.S. Army Corps of Engineers (Corps) and the U.S. Environmental
Protection Agency (EPA) issued regulations clarifying compensation requirements for
losses of aquatic resources.! Compensatory mitigation refers to the restoration,
establishment, enhancement, and/or preservation of wetlands, streams, or other aquatic
resources conducted for the purpose of offsetting impacts to these resources authorized
by permits issued under Section 404 of the Clean Water Act (CWA) and/or Section 10
of the Rivers and Harbors Act (RHA) of 1899. The 2008 Mitigation Rule incorporates
recommendations from the National Research Council for improving the planning,
development, implementation, and performance of wetland compensatory mitigation
projects, including the adoption of a Watershed Approach to compensatory mitigation
project site selection and design. The 2008 Mitigation Rule establishes equivalent
standards for aquatic resource compensatory mitigation projects regardless of whether
they are conducted by mitigation banks, in-lieu fee programs, or permit applicants.

Mitigation banks are aquatic resource compensatory mitigation projects implemented by
a sponsor to produce credits that can be sold or transferred to permittees to fulfill the
compensatory mitigation requirements in their CWA Section 404 or RHA Section 10
permits. In-lieu fee programs are aquatic resource compensatory mitigation projects
implemented by a governmental or non-profit natural resources entity that are
authorized to sell or transfer credits to permittees. Permittee-responsible mitigation is a
compensatory mitigation project implemented by the permittee or his or her contractor.
When compensatory mitigation is required to offset impacts to wetlands, streams or
other aquatic resources authorized by a Corps permit, those compensation
requirements may be satisfied by securing credits from an approved mitigation bank or
in-lieu fee program or the permit applicant can execute a permittee-responsible
compensation project.

Although it is the permit applicant’s responsibility to propose an appropriate
compensatory mitigation option, mitigation banks and in-lieu fee programs are the
preferred forms of compensatory mitigation under the 2008 Mitigation Rule as they
usually involve consolidating compensatory mitigation projects where ecologically
appropriate, using a watershed approach, consolidating resources, providing financial
planning and scientific expertise (which often is not practical for permittee-responsible
mitigation projects), reducing temporal losses of functions, and reducing uncertainty
over project success.

The Corps and EPA have prepared this retrospective review to provide information on
implementation of the 2008 Mitigation Rule. The primary sources of data used for this

! The compensatory mitigation regulations promulgated jointly by the Corps and EPA appear in the Corps’
regulations at 33 CFR §§ 332.1 - 332.8 and EPA’s regulations at 40 CFR §§ 230.91 - 230.98
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retrospective review are the Corps Regulatory Program’s automated information
system, the Operations and Maintenance Business Information Link (OMBIL)
Regulatory Module Version 2 (ORM2), and the Regulatory In-lieu Fee and Banking
Information Tracking System (RIBITS). The agencies present Regulatory Program
permit data from 2010 to 2014, including authorized impacts and required
compensatory mitigation. This report also presents data on approved mitigation banks
and in-lieu fee programs and the credits those mitigation providers are producing. This
report summarizes the extensive training and outreach efforts conducted by the Corps
and EPA to educate staff, mitigation providers, and other stakeholders on the 2008
Mitigation Rule; compiles the range of implementing guidance documents developed by
Corps districts to support implementation of the 2008 Mitigation Rule; and analyzes
trends in impact and compensation data since implementation of the 2008 Mitigation
Rule.

Key findings indicate that substantial progress has been made in implementation of the
2008 Mitigation Rule. Numerous Corps districts have developed regional guidelines to
effectively implement the 2008 Mitigation Rule. Advances in Corps Regulatory Program
data collection and tracking have been made through investments in ORM2 and
RIBITS, and increased data sharing with the public using RIBITS.

Over the past five years, the Corps issued approximately 56,400 written authorizations
per year under its permit authorities, and approximately 10% of those authorizations
required compensatory mitigation to offset permitted impacts to aquatic resources. This
modest percentage reflects the fact that, during the review process managed by the
Corps, permit applicants are required to avoid and minimize impacts to jurisdictional
waters and wetlands to the maximum extent practicable before a permit decision is
made. Because of the stringent avoidance and minimization requirements, most
permitted impacts to jurisdictional waters and wetlands fall below the thresholds
established in the Corps’ regulations for determining when compensatory mitigation
should be required. Another factor is that numerous authorizations are for regulated
activities that do not result in permanent losses of aquatic resource area or function,
such as habitat restoration projects or maintenance activities and authorizations for
structures or dredging in navigable waters under Section 10 the RHA.

When compensatory mitigation is required, the vast majority of compensatory mitigation
is done to offset authorized wetland and stream impacts. For those authorizations
between 2010 and 2014 that required compensatory mitigation, 41% used mitigation
bank credits, 11% used in-lieu fee program credits, 37% did on-site permittee-
responsible mitigation, and 11% conducted off-site permittee-responsible mitigation.

There has been continued increases in the numbers of mitigation banks and new in-lieu
fee programs being approved to provide 3™ party compensatory mitigation and a
marked increase in the proportion of the country served by 3™ party mitigation options.
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As of December 2014, there were 1,428 mitigation bank sites that have been approved
by the Corps. Through 2014, 45 in-lieu fee programs have been approved by the
Corps. Since 2008, the number of mitigation banks providing stream mitigation credits
has more than doubled and the number of mitigation banks providing wetland credits
has increased by 52%. There has been a substantial increase in the amount of wetland
and stream mitigation credits available at mitigation banks and in-lieu fee programs for
use as compensatory mitigation.

The Corps’ permit data show that use of mitigation banks can reduce permit processing
times, while permit processing times for projects that utilize permittee-responsible
mitigation have been increasing. For authorized activities that required compensatory
mitigation, processing times for individual permit applications and general permit
verifications were fastest when mitigation bank credits (120 days) or in-lieu fee program
credits (136 days) were the approved source of compensatory mitigation. When
permittee-responsible mitigation was required, authorizations where on-site
compensatory mitigation was required were processed faster than authorizations where
off-site compensatory mitigation was required (177 days versus 243 days, respectively)
with both showing trends from 2010 to 2014 of increased processing times. The longer
processing times for permits requiring off-site permittee-responsible mitigation are likely
due to a number of factors, including the need to review and assure that the mitigation
plan complies with the more comprehensive compensation standards included in the
2008 Mitigation Rule and to conduct additional evaluations and consultations (e.g.,
Endangered Species Act Section 7 consultations or National Historic Preservation Act
Section 106 consultations) for the proposed compensatory mitigation project site.

The Corps and EPA continue to strive to carry out the 2008 Mitigation Rule and have
identified specific future steps to ensure effective implementation. The Corps and EPA
will continue investment in education to all stakeholders (e.g., Interagency Review
Teams, mitigation bank and in-lieu fee sponsors, and Federal field staff) and database
enhancements to improve and expand upon existing capabilities. Corps districts will
further refine and enhance guidelines to allow for greater applicability to their specific
environment.

This retrospective focuses on the administrative aspects of executing the 2008
Mitigation Rule. This retrospective does not examine the ecological outcomes of
aguatic resource compensatory mitigation projects required through implementation of
the 2008 Mitigation Rule. The agencies look forward to seeing the results of scientific
studies that examine the ecological outcomes of aquatic resource restoration,
enhancement, and establishment projects that were approved under the standards and
requirements of the 2008 Mitigation Rule.
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1.0 INTRODUCTION

In 2008, the U.S. Army Corps of Engineers (Corps) and the U.S. Environmental
Protection Agency (EPA) jointly issued regulations for compensatory mitigation to offset
losses of aquatic resources caused by authorized discharges of dredged or fill material
into jurisdictional waters and wetlands. The compensatory mitigation regulation also
applies to aquatic resource losses caused by structures or work in navigable waters
authorized by the Corps. Compensatory mitigation refers to the restoration,
establishment, enhancement, and/or preservation of wetlands, streams, or other aquatic
resources conducted specifically for the purpose of offsetting authorized impacts to
these resources (see Appendix A). The 2008 Mitigation Rule seeks to improve the
planning, implementation, and management of wetland and stream compensatory
mitigation projects by emphasizing a watershed approach in selecting compensatory
mitigation project locations, requiring measurable and enforceable ecological
performance standards with regular monitoring, and specifying the components of a
complete compensatory mitigation plan. Those components include long-term
protection of compensation project sites, financial assurances to ensure successful
completion, and identification of the parties responsible for specific project tasks.

The Corps evaluates permit applications under four authorities:

= Section 9 of the Rivers and Harbors Act of 1899 (RHA) authorizes the Corps to
issue permits for dams, dikes, and causeways in navigable waters of the United
States;

= Section 10 of the RHA authorizes the Corps to issue permits for structures and
work in navigable waters of the United States;

= Section 404 of the Clean Water Act (CWA) authorizes the Corps to issue permits
for discharges of dredged or fill material into waters of the United States;

= Section 103 of the Marine Protection, Research, and Sanctuaries Act of 1972
authorizes the Corps to issue permits for the transportation of dredged material
for the purpose of disposal into ocean waters.

Permits issued under these authorities may require compensatory mitigation to satisfy
statutory requirements or applicable regulations. Compensatory mitigation may be
required to ensure that an authorized discharge of dredged or fill material into waters of
the United States complies with the CWA Section 404(b)(1) Guidelines. The 404(b)(1)
Guidelines are the substantive environmental criteria issued by EPA for evaluating
proposed discharges of dredged or fill material into jurisdictional waters and wetlands.
Compensatory mitigation may also be required to ensure that the permitted activity is
not contrary to the public interest. The Corps evaluates 20 public interest review factors
when it makes decisions on whether to issue or deny permits. Compensatory mitigation
may also be required as a result of the review conducted to comply with the National
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Environmental Policy Act, through the preparation of an environmental assessment or
environmental impact statement. Compensatory mitigation requirements are added
through permit conditions, so that they are legally binding and enforceable.

Applications for Corps permits are evaluated by Corps district offices. For any Corps
permit, compensatory mitigation may be required by district engineers to offset
environmental losses resulting from authorized activities. Compensatory mitigation may
be provided by the permittee at a location on or contiguous to the impact site or at an
off-site location preferably in the same watershed, or it may be provided by a third party
(through an approved mitigation bank or in-lieu fee program). Such third party
compensation generally occurs at an off-site location (See Appendix A). This
retrospective focuses on section 404 permits and section 10 permits, the vast majority
of compensatory mitigation requirements are imposed on section 404 permits. Some
section 10 permits require compensatory mitigation in cases where the authorized
activities adversely affect wetlands, vegetated shallows, or other important coastal
resources. Section 103 permits generally do not require compensatory mitigation, and
the Corps issued few section 9 permits during 2010-2013.

Concerns regarding effectiveness of compensatory mitigation

During the 1980s and 1990s, research and
experience began to raise questions regarding
whether compensatory mitigation was being
successfully implemented and whether it was
effectively offsetting permitted impacts, especially for
wetland impacts. In response to these concerns, EPA
asked the National Research Council (NRC) to
conduct an in-depth, independent evaluation of
wetland compensatory mitigation in the CWA Section
404 permit program. In 2001, NRC published its
detailed findings and recommendations. The NRC’s
findings highlighted the numerous challenges
encountered in successfully implementing wetland
compensatory mitigation projects. Its
recommendations included numerous opportunities
for improvements in wetland compensatory mitigation
project site selection, design, implementation,

COMPENSATING #or -
WETLAND IOSSES - o
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performance monitoring, adaptive management and long-term stewardship?. The Corps
and EPA embraced these recommendations and took immediate steps to explore the
best mechanisms for implementing them.

Congress recognized the need to

Strengthen rules goveming wetland Congress directed that the 2008 Mitigation Rule:

= Maximize available credits and opportunities for

compensatory mitigation and the compensation for wetland losses,
standards and requirements that apply = Provide flexibility for regional variations in
to the various Compensatory mitigation wetland resources and their associated

. . . functions and services, and
prowders when it enacted Section 314 =  Apply equivalent standards and criteria to all
of the National Defense Authorization providers of mitigation.

Act (NDAA) for Fiscal Year 2004 (Public

Law 108-136). Section 314 of the NDAA required the Secretary of the Army, acting
through the Chief of Engineers, to issue regulations establishing, to the maximum extent
practicable, equivalent performance standards and criteria for the use of on-site, off-site,
and in-lieu fee mitigation and mitigation banking as compensation for lost wetland
functions in Department of the Army (DA) permits.

The 2008 Mitigation Rule

The statutory directive to develop compensatory mitigation regulations in the NDAA,
provided the Corps and EPA with the opportunity to address concerns regarding both
the effectiveness of compensatory mitigation and the need for consistent and effective
standards for all compensatory mitigation providers, and to take steps to improve the
ecological outcomes of all aguatic resource compensatory mitigation projects required
by DA permits, not just wetland compensatory mitigation. In 2008, the Corps and EPA
published these regulations entitled Compensatory Mitigation for Losses of Aquatic
Resources (The 2008 Mitigation Rule) (33 CFR Part 332 and 40 CFR Part 230, subpart
J).

The 2008 Mitigation Rule incorporates most of the NRC’s (2001) recommendations
designed to improve the planning, development, implementation, and performance of
wetland compensatory mitigation projects. It also applies to compensatory mitigation
required for losses of streams and other types of open waters, because the agencies
believe that a compensatory mitigation regulation should also cover the basic standards
and requirements for compensatory mitigation for all types of aquatic resourc