United States Solid Waste and EPA 500-B-98-002
Environmental Protection Emergency Response October 1998

Agency (5101) www.epa.gov/brownfields/
Washington, DC 20460

<“EPAThe BrownfieldsEconomic
-Redevelopment Initiative

£

Brownfields Cleanup

Revolving Loan Fund

Administrative Manual:

Model Terms and Conditions




Model BCRLF Terms and Conditions

Note to Regional Brownfields Coordinators: These model terms and conditions have been
devel oped as guidance to capture requirements specific to the Brownfields Cleanup
Revolving Loan Fund (BCRLF) demonstration pilot program which would not be included
in a standard Superfund cooper ative agreement and which may not otherwise be required
by statute or regulation. These terms and conditions should be incorporated into your
BCRLF cooperative agreements and may be modified as appropriate. Regions may add
other terms and conditions, if such terms and conditions meet the requirements of the
Comprehensive Environmental Response, Compensation, and Liability Act (CERCLA) and
any applicable Federal statutory and regulatory requirements, are consistent with the
overall goals of the BCRLF program, and meet environmental and/or financial objectives.

|. GENERAL FEDERAL REQUIREMENTS

A. Federal Policy and Guidance

“In implementing the demonstration pilot, the cooperative agreement recipient shall
consider EPA guidance for the BCRLF program as written in the BCRLF
Administrative Manual, dated May 1998, including any updates made to the
Administrative Manual and all other Federal brownfields policy and guidance.
Applicable statutes and regul ations take precedence over any descriptions contained
inthe manual. Applicable statutes and regulations include, but are not limited to,
CERCLA, 42 USCA §§ 96001 to 9675; 40 C.F.R. Part 31 (Uniform Administrative
Requirements for Grants and Cooperative Agreementsto State and Local
Governments); 40 C.F.R. Part 35, Subpart O (Cooperative Agreements for
Superfund Response Action); and 40 C.F.R. Part 300 (the NCP).”

B. Cross-Cutting Federal Requirements

Note to Regional Brownfields Coordinators: Cross-cutting requirements are those which,
in addition to CERCLA and associated and administrative authorities, are applicable to the
BCRLF by operation of statutes, executive orders, and regulations other than CERCLA and
associated administrative authorities.

Environmental

Note to Regional Brownfields Coordinators: Federal environmental requirementswill be
identified and applied on a site-by-site basis as part of the BCRLF response selection process.
Therefore, environmental statutes, executive orders, and regulations have not been included in the
list of applicable cross-cutting requirements (see the BCRLF Administrative Manual Section IX.B.,



Applicable Cross-Cutters) except as they relate to specific social or economic issues. Seethe
BCRLF Administrative Manual Section V.B.2.(c) Requirements of other environmental laws (i.e. ,
ARARS) for a discussion on the application of environmental laws to BCRLF response actions.

Social and Economic

“The cooperative agreement recipient is responsible for complying with all applicable cross-
cutting requirements. EPA has developed alist of cross-cutting requirements that may apply
to the BCRLF (see the BCRLF Administrative Manual Section 1X.B.2., Social and
Economic Cross-cuttersfor alist of cross-cutting requirements). Additionally, other cross-
cutting requirements are referenced in Standard Form 424B, entitled “Assurances Non-
Construction Programs.” The cross-cutting list and Standard Form 424B may not, however,
identify all cross-cutting requirements, and the cooperative agreement recipient is not relieved
from responsibility for complying with a cross-cutting requirement becauseit is not included
on the cross-cutting list or Standard Form 424B. The EPA will provide additional guidance
on the applicability of specific cross-cutting requirementsiif requested to do so by the
cooperative agreement recipient.”

“Cooperative agreement recipients also are responsible for ensuring that borrowers, including
borrowers receiving non-BCRLF |oans guaranteed with BCRLF cooperative agreement
funds, comply with all applicable cross-cutting requirements. A term, condition or other
legally binding provision relating to cross-cutting requirements shall beincluded in all loan or
financial assistance agreements entered into with funds provided under a BCRLF cooperative
agreement. The cross-cutting list and Standard Form 424B identify cross-cutting
reguirements that may be applicable to borrowers. The cross-cutting list and Standard Form
424B may not, however, identify all cross-cutting requirements, and the cooperative
agreement recipient is not relieved from responsibility for ensuring that borrowers comply
with a cross-cutting requirement because it is not included on the cross-cutting list or
Standard Form 424B.”

“Cross-cutting requirements apply to loans that are funded under this cooperative agreement
in combination with non-Federal sources of funds, and to loans awarded as aresult of
BCRLF loan guarantees, to the extent of the Federal participation in the loan. Cross-cutters
apply not only to theinitial loans made with Federal funds but also to subsequent loans made
with program income derived from Federa participation in the fund. Within 90 days of the
date of award (i.e., the cooperative agreement start date), the cooperative agreement recipient
shall advisethe U.S. EPA Project Officer of the approach for ensuring compliance with cross-
cutting requirements applicable to this cooperative agreement.”

Note to Regional Brownfields Coordinators: Cooperative agreement recipients may take one of
the approaches listed below to ensure that cross-cutting requirements are met:

a. Include atermor condition in the loan agreement which will require the
borrower to maintain records which segregate expenditures from Federal and
non-Federal sources. The cross-cutting requirements apply to the Federal
expenditures.



b. Usean “equivalency” approach which reflects the amount of Federal funding
included in the cooperative agreement recipient’s loan pool. The cooperative
agreement recipient has the discretion to choose which loans are subject to the
Ccross-cutting requirements as long as the cross-cutters are applied in proportion
to the amount of Federal funds in the cooperative agreement recipient’s loan pool.
An appropriate term and condition shall be included in all loans subject to cross-
cutting requirements.

c. Apply the cross-cutting requirementsto all loans funded under this cooperative
agreement. An appropriate term and condition shall be included in all loans
subject to cross-cutting requirements.

“The cooperative agreement recipient shall comply with the Davis Bacon Act of 1931.
Pursuant to CERCLA 104(g)(1), the Davis Bacon Act applies to construction, repair, or
alteration work funded in whole or in part with BCRLF loans, or guaranteed with BCRLF
funds. A term and condition ensuring that borrowers comply with the Davis Bacon Act shall
beincluded in all loan agreements made with BCRLF funds provided under this cooperative
agreement.”

C. State Agreements

Note to Regional Brownfields Coordinators: In accordance with 40 C.F.R. 335.6205(c), BCRLF
cooper ative agreement recipients must obtain and forward to the U.S. EPA written agreement from
the state that the cooper ative agreement recipient may assume the lead responsihility for removal
activity at a particular site. The state may agree to cooperative agreement recipient lead removals
on a site-by-site or programmatic basis. Thisrequirement isin addition to, and distinct from, the
intergovernmental review under 40 C.F.R. Part 29 required to initiate the cooperative agreement
(see, Model BCRLF Terms and Conditions, Section |.D. Intergover nmental Review). If such an
agreement cannot be obtained prior to cooperative agreement signature, then the following
paragraph must be included in the cooperative agreement.

“Prior to incurring any costs under this cooperative agreement associated with a given site, the
recipient shall obtain, and shall forward to the EPA Project officer, written agreement from
the State that the recipient may assume the lead responsibility for removal activities at that
site.”

D. Intergovernmental Review (Under Federal Grants Regulations)

Note to Regional Brownfields Coordinators. EPA Headquarters Grants Office approved this
approach. The intergovernmental review should be completed as part of the application package
before the award is signed unless unusual circumstances prevent the completion of the process. If
it is not, please include the following condition in the cooper ative agreement:

“Proposers are responsible for contacting their State Intergovernmental Review Office (single
point of contact) to initiate applicable review processes as soon as possible after receiving
















































