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Det erm nati on of Adequacy of Section 112 Authorities and
Determ nati on of Need for Additional Standards

AGENCY: Environnental Protection Agency (EPA).

ACTI ON:  Notice of determ nations.

SUVMARY: Today’s notice provides EPA' s determ nation that
the legal authorities contained in the provisions of section
112 of the 1990 Anendnents to the Cean Air Act (Act) are
adequate to prevent serious adverse public health effects
and serious or w despread environnental effects associ ated
wi th at nospheric deposition of hazardous air pollutants
(HAP) to the G eat Lakes, the Chesapeake Bay, Lake

Chanpl ain, and certain coastal waters (the Great Waters).
Today’ s notice al so provides EPA s determ nation that
further em ssion standards or control nmeasures under section
112(m) (6), beyond those that can otherw se be adopted under
section 112, are not necessary and appropriate to prevent
such effects. Note that these determ nations are not a
concl usion that EPA has taken full advantage of the
statutory authorities under section 112, but that these

authorities exist and are adequate, based on the information



avai |l abl e now, to prevent serious adverse effects to public
health and serious or w despread environnental effects
associ ated with atnospheric deposition of HAP to the G eat
Waters. The two draft determ nations were published on July
7, 1997, and a public comment period during which interested
persons could submt witten conments in response to the
draft determ nations ran through August 6, 1997. These
determ nations are being nade pursuant to section 112(m (6)
of the Act, as anmended in 1990.

ADDRESSES: Supporting information used in devel oping the
draft and final determ nations is contained in Docket No. A-
97-21 at the Air Docket, U S. Environnmental Protection
Agency, 401 M Street, S.W, Washington, D.C 20460. This
docket is available for public inspection and copyi ng
between 8:00 a.m and 4:00 p.m, Monday through Friday,
excluding | egal holidays. A reasonable fee may be charged
for copying.

FOR FURTHER | NFORMATI ON CONTACT: Dal e Evarts, Ofice of
Air Quality Planning and Standards (MD-15), U. S.

Envi ronnmental Protection Agency, Research Triangle Park,
North Carolina 27711, tel ephone nunber (919) 541-5535.
SUPPLEMENTARY | NFORMATI ON:

El ectronic Availability

The official record for this notice, as well as the
public version, has been established for this notice under
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Docket No. A-97-21 (including cormments and data subm tted
el ectronically as described below). A public version of
this official record, including printed, paper versions of
el ectronic comments, which do not include any information
cl ai med as confidential business information (CBl), is
avai l abl e for inspection at the address in ADDRESSES at the
begi nni ng of this docunent, and electronically at the
foll ow ng address: http://ww. epa. gov/ttn/oarpg/

The information in this notice is organi zed as foll ows:

l. Background Overvi ew
1. Statutory Framework of the Clean Air Act G eat Waters
Pr ogram
I11. EPA's Draft Determ nations
A Scope of Anal ysis
B. Definitions of Maj or Source and Adverse
Envi ronnment al Eff ect
C. Li sting of Pollutants and Sources
D. Regul ations to Control Em ssions of HAP
1. MACT and GACT St andards
2. Resi dual Ri sk Standards
E. O her Rel evant Provisions of Section 112
F. Draft Concl usi ons
V. Public Comments Received and EPA Responses
A Current air pollution controls are inadequate, and
EPA should institute new controls to control HAP
em ssions that harmthe G eat Waters
1. Summary of the Comrents
2. EPA' s Response
B. Timng of Determ nation under Section 112(m (6)
1. Summary of the Comrents
2. EPA' s Response
C. Scope of Anal ysis
1. Summary of the Comrents
a. Statutory Authorities
b. Stationary Sources of HAP
2. EPA' s Response
a. Statutory Authorities
b. Stationary Sources of HAP
D. Definition of Adverse Environnental Effect



J.

1. Summary of the Comrents
2. EPA' s Response
Regul ations to Control Em ssions of Pollutants
1. Summary of the Comrents
a. Uility of Section 112 Em ssion Control
Provi si ons
b. Timng of Inplenmentation of Section 112
Provisions to Control HAP Em ssions
2. EPA' s Response
a. Uility of Section 112 Em ssion Control
Pr ovi si ons
b. Timng of Inplenmentation of Section 112
Provisions to Control HAP Em ssions
Mercury and Utilities Reports to Congress
1. Summary of the Comrents
2. EPA' s Response
Solid Waste Incineration Units
1. Summary of the Comrents
2. EPA' s Response
O her Comrents Regarding the Adequacy of Section
112
1. Summary of the Comrents
2. EPA' s Response
Comrents Regarding the Need for Further
Regul ati ons Under Section 112(n)(6)
1. Summary of the Comrents

2. EPA’ s Response
Comment s Regardi ng the Second Report to Congress

V. Det erm nati ons of Adequacy of Section 112 and of Need

for Further Regul ations Under Section 112(m (6)
VI. Adm nistrative Procedures

A Executive Order 12866

B. Regul atory Flexibility

C. Congressi onal Revi ew

D. Unf unded Mandat es

Background and Overvi ew

Pursuant to the requirenents of section 112(m)(6) of

t he Act,

42 U.S.C. 7412(m(6), EPAis issuing its

determ nation that the legal authorities contained in the

ot her provisions of section 112 of the Act are adequate to



prevent serious adverse effects to public health and serious
or widespread environnental effects (hereinafter referred to
as “adverse effects”), including such effects resulting from
i ndi rect exposure pathways, associated with atnospheric
deposition of HAP and their atnospheric transformation
products to the Great Waters. The EPA is also issuing its
determnation that, at this tinme, further em ssion standards
or control neasures under section 112(m(6), beyond those
that can otherw se be adopted under the other provisions of
section 112, are not necessary and appropriate to prevent
such effects, including the effects due to bioaccunul ation
and indirect exposure pathways. The notice discusses the
bases for the Agency’' s two draft determ nations published on
July 7, 1997 (62 FR 36436), the comments received in
response to the draft determ nations, EPA's responses to

t hose comments, and the bases for the determ nations are

di scussed in today’'s notice.

Section 112(m (6) of the Act requires EPA to determ ne
whet her the other provisions of section 112 provi de adequate
authority to prevent serious adverse effects to public
health and serious or w despread environnental effects
associ ated with atnospheric deposition of HAP to the G eat
Waters. |f EPA finds the other provisions of section 112 to
be i nadequate for this purpose, section 112(n)(6) then
requi res the Agency to pronul gate, as necessary and
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appropriate, further regulations in accordance with section
112 to prevent those effects.? Wile, under the Act, EPA
could have unilaterally issued its determnations in the
second Report to Congress required by section 112(m(5), the
Agency chose to conduct its analysis of the provisions of
section 112 in a nore public forumthat allowed interested
citizens to provide comments on EPA's prelimnary views.
Thi s approach was reflected in the consent decree entered in

Sierra Cub v. Browner, 96-1680 (D.D.C.). The EPA issued

its two draft determnations in conjunction with issuing its
“Second Report to Congress on Deposition of Air Pollutants
to the Geat Waters” (EPA-453/R-97-011, June 1997), which
summari zed the draft determ nations. Today' s notice serves
as a supplenent to that Report.

The first draft determination pertained to the
authority within the other provisions of section 112 to take
appropriate actions to address the effects enunerated in
section 112(m(6), rather than to the efficacy of any prior
or future adm nistrative actions under those provisions. 1In
addition, the scope of the draft determ nation focused on

the authority within section 112 to address those pollutants

The EPA interprets this latter requirenent to mandate
that EPA determne, in the first instance, whether
addi tional regulations are necessary and appropriate, rather
than to absolutely require the Agency to pronul gate sone
further regulations. See, e.g., Environnental Defense Fund
v. Thomas, 870 F.2d 892, 898-900 (2nd Cir. 1989).
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and sources that can be regul ated under section 112.
Consequently, pollutants that are not |isted as HAP pursuant
to section 112(b), and source categories that could not be
|isted pursuant to section 112(c), were not included within
its scope. The EPA did note, however, that sone unlisted
pollutants that are pollutants of concern for the G eat
Waters are regul ated by other sections of the Act (e.g.,
em ssions of oxides of nitrogen (NOx) are regul ated pursuant
to sections 108, 109, 202 and 407). Moreover, sSonme source
categories that were outside the scope of section 112 and
the determ nation can be regul ated under other Act
provisions (e.g., nobile sources regulated under title Il of
the Act). Wiile this determnation only applies to the
adequacy of section 112 to address HAP of concern to the
Great Waters emitted fromstationary sources, other
authorities under the Act operate in concert with section
112 to reduce, for instance, toxic em ssions from nobile
sources, NOx em ssions from both nobile and stationary
sources, and particulate matter (sone of which may be
t oxi c).

Section 112 establishes a statutory framework by which
EPA identifies HAP by whether an air pollutant nmay cause or
contribute to adverse effects to public health or the
envi ronnent, and then devel ops perfornmance standards for the
control of em ssions fromstationary sources of HAP. The
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EPA can then adjust these control requirenents as needed to
address any residual risk that nay be presented by sources
even after adoption of the em ssion standards (section
112(f); see footnote 3 below). The types of adverse
environmental effects to be prevented are defined in the Act
and are broad in scope. An adverse environnental effect is
defined by section 112(a)(7) as “...any significant and

w despread adverse effect, which nay reasonably be
anticipated, to wldlife, aquatic life, or other natural
resources, including adverse inpacts on popul ati ons of
endangered or threatened species or significant degradation
of environnental quality over broad areas.” (42 U.S. C
7412(a)(7)).

Aut horities provided by section 112 that may be
particularly relevant to the Geat Waters pollutants and
sources include authority to:

--- ldentify and list any air pollutant that may present

t hrough inhal ation or other routes of exposure a threat of
adverse human health effects or adverse environnental

ef fects whet her through anbient concentrations,

bi oaccunul ati on, deposition, or otherw se (section 112(b)).
--- Establish test nethods and anal ytic procedures for
nmoni tori ng and measuring em ssions, anbient concentrations,
deposition, and bioaccunul ati on of HAP (section 112(b)(5)).
--- ldentify and list any source category or source
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subcategory that emts HAP, including sources of seven
specific HAP that are of particular concern for the G eat
Waters to assure at | east 90 percent of em ssions of each of
t hese seven HAP are subject to national em ssion standards
(section 112(c)).

--- Pronul gat e performance standards for major sources and
listed area sources of HAP. These standards are to reflect
t he maxi num degree of em ssion reduction that is achievable,
taking into consideration the cost of achieving such
reduction, non-air quality health and environnental inpacts,
and energy requirenents (i.e., “maxi mum achi evabl e control
technology,” or MACT). In addition, these standards are to
apply pollution prevention neasures, processes, nethods
systens or techniques which reduce the volune of or

el imnate em ssions through process changes, substitution of
materials, enclosure of systenms or processes, and ot her
measures (section 112(d)).

--- Establish lesser quantity em ssion rates for

determ ning what is a major source of a HAP, based on
several factors including potency of the HAP, persistence in
the environnment, the potential to bioaccunul ate, other
characteristics of the HAP, or other relevant factors
(section 112(a)).

--- Require additional controls as necessary to provide an
anple margin of safety to protect public health or to
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prevent an adverse environnental effect. This authority
applies not only to sources regul ated under section 112(d)
per formance based controls, but also to certain other source
categories regul ated under sections 111 and 129 of the Act
(section 112(f)).

Based on avail able information and EPA s anal ysis, and
gui ded by the Agency’s interpretation of the statutory
authorities of section 112, EPA is determ ning that the
provi sions of section 112 are adequate to prevent serious
adverse effects to public health and serious or w despread
environnental effects associated with atnospheric deposition
of HAP em ssions to the Great Waters. Consequently, EPA is
determning that, at this tinme, no further em ssion
standards or control neasures under section 112(m(6),
beyond t hose that can otherw se be adopted under section
112, are necessary and appropriate to prevent those effects.
In addition, due to the state of current scientific
i nformati on concerning factors such as the relative
contribution of air em ssions to adverse effects in the
Great Waters, as discussed in the first and second Reports
to Congress, EPA could not conclude confidently that such
suppl enmentary regul atory action under section 112(m(6)
woul d be necessary and appropri ate.

Thi s does not nmean, however, that actions under the
ot her provisions of section 112 or other authorities that
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reduce any inpacts fromdeposition of air pollution are not
warranted, or that EPA is concluding that air deposition of
HAP does not currently cause or contribute to adverse
effects to public health or the environnent. |In fact, EPA
has taken and is continuing to take several actions that the
Agency expects will reduce these inpacts (e.g., EPA s

Ni t rogen Oxi des Em ssion Reduction Programfinal rule, 61 FR
67112 (Dec. 19, 1996). In recent years, considerable
progress has been nmade in quantifying em ssions inventories,
nmoni toring concentrations in air and precipitation, and
nodel i ng total atnospheric deposition to a water body.
Studies are inproving the ability to relate deposition to
source categories, and exam nations are under way for
view ng the total picture relating HAP to single water

bodi es. Therefore, EPA reserves its right to reconsider
these determnations if future events or additional
information indicate that they are incorrect and to

promul gate any necessary and appropriate regul ati ons under
section 112(m(6). Such events or information could

i nclude, for exanple, a judicial ruling that overrules EPA s
interpretation of how a particular provision of section 112
can be enployed in the effort to prevent adverse effects
from HAP deposition, or the Agency’s discovery through

i npl enentation of a section 112 provision that the authority
EPA previously believed was avail able to prevent such
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effects could not be adequately used for this purpose.

The EPA is commtted to continuing its anal yses,
research and assessnents of all aspects of atnospheric
transport, deposition, fate and effects of HAP em tted by
section 112 sources, and to faithfully inplenmenting the
provi sions of section 112 and other authorities in order to
m ni m ze unreasonable threats to humans and to the
environnent as a result of exposure to air pollutants,
whet her exposure results directly fromemssions into the
air, through introduction to watersheds or water bodies, or
t hrough ot her pathways. The EPA will continue to work
cooperatively with the National Cceanic Atnospheric
Adm ni stration (NOAA) and the scientific community to refine
met hods for neasuring and estimating atnospheric transport
and deposition of HAP in order to nore reliably characterize
and quantify the significance of atnospheric deposition to
envi ronnmental quality.

1. Statutory Framework of the Act Great Waters Program

In the 1990 Anendnents to the Clean Air Act (Pub. L
101-549), Congress added a new programtargeted at assessing
and controlling atnospheric deposition of HAP to the G eat
Waters. Section 112(nm) of the Act, as anmended in 1990, 42
U S C 7401 et seq., established the G eat Waters program

under whi ch EPA has ongoing responsibilities to identify and
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assess the extent of atnospheric deposition of HAP to the
Great Waters. As part of this program EPA is to nonitor
for atnospheric deposition of HAP in the Geat Wters,

i nvestigate the sources of HAP deposition, research the
relative contribution of atnospheric pollutants to total

| oadings in the Great Waters, evaluate adverse effects to
public health or the environnment caused by HAP deposition,
assess the contribution of HAP deposition to violations of
wat er quality or drinking water standards, and sanple for
HAP in biota, fish, and wildlife of the Geat Waters (42
US C 7412(m(1)).

Section 112(m then requires EPA to establish a
monitoring network for the Great Waters. Under section
112(m (2), the Agency is to nonitor atnospheric deposition
of HAP (and other pollutants in the Adm nistrator’s
di scretion) to the G eat Lakes, establishing at |east one
facility in each of the G eat Lakes capable of nonitoring
deposition of HAP in both dry and wet conditions. The EPA
is to use the data provided by the network to identify and
track novenent of HAP through the G eat Lakes, to determ ne
the portion of water pollution |oadings attributable to HAP
deposition, and to support renedial plans as required by the
Great Lakes Water Quality Agreenent. The EPA is to assure
that such data are conpatible with databases sponsored by
the International Joint Conm ssion, Canada, and the several
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States of the G eat Lakes region (42 U S.C. 7412(m(2)).
Section 112(m (3) then directs EPA to establish nonitoring
stations to assess deposition of HAP (and ot her pollutants
in EPA's discretion) within the Chesapeake Bay and Lake
Chanpl ai n wat ersheds, determ ne the role of air deposition
in the pollutant |oadings of these two water bodies,

i nvestigate the sources of air pollutants deposited in their
wat er sheds, and conduct eval uative and sanpling functions as
necessary to characterize health and environnmental effects
of such loadings (42 U S. C 7412(m(3)). Section 112(m(4)
requi res EPA to design and depl oy deposition nonitoring
networks for coastal waters and their watersheds and nake
any information collected through them publicly avail abl e
(42 U.S.C. 7412(m(4)).

I n addition, pursuant to section 112(m(5), EPAis to
provi de periodic, updated Reports to Congress describing the
results of any nonitoring, studies, and investigations
conducted under the Geat Waters program addressing the
sanme issues nentioned above and describing any revisions to
the requirenents, standards, and limtations under the Act
or other Federal |laws that are necessary to protect human
health and the environnent from at nospheric deposition of
HAP (42 U.S.C. 7412(m(5)). The Agency’s inplenentation of
the Great Waters program up through the sumrer of 1997 is
di scussed in the first two Reports to Congress issued under
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section 112(m (5), respectively entitled, “Deposition of Ar
Pollutants to the Great Waters: First Report to Congress,”
EPA- 453/ R-93- 055 (May 1994); and “Deposition of Air
Pollutants to the Great Waters: Second Report to Congress,”
EPA- 453/ R-97-011 (June 1997). Copies of these reports can
be obtained, as supplies permt, fromthe Library Services
Ofices (MD35), US. Environmental Protection Agency,
Research Triangle Park, North Carolina 27771, or, for a
nom nal fee, fromthe National Technical |Information
Service, 5285 Port Royal Road, Springfield, Virginia 22161
phone: 1-800-553 NTIS or 703-487-4650.

Finally, section 112(nm)(6) requires EPA to determ ne,
as part of the Report to Congress, whether the other
provi sions of section 112 are adequate to prevent serious
adverse effects to public health and serious or w despread
environmental effects, including effects resulting from
i ndi rect exposure pathways, associated with deposition of
HAP (and their atnospheric transformation products) to the
Great Waters. In making this determnation, EPAis to take
into consideration the tendency of certain HAP to
bi oaccunul ate. [|If EPA determ nes that the other provisions
of section 112 are not adequate for this purpose, section
112(m (6) then provides that EPA nust promulgate, in
accordance with section 112, such additional em ssion
standards or control neasures as EPA determ nes may be
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necessary and appropriate to prevent those effects (42
U S.C 7412(m(6)).

The EPA issued its first Report to Congress under the
Great Waters programin May 1994. \Wen the Agency had not
i ssued the second report by 2 years after that date, three
envi ronmental groups, the Sierra O ub, the Chesapeake Bay
Foundati on, and the National WIldlife Federation, filed suit
in US Dstrict Court for the District of Colunbia to
conpel EPA to take three distinct actions: 1) issue the
second Report to Congress; 2) determ ne whether the other
provi sions of section 112 are adequate to prevent the
effects described in section 112(m (6) and 3) pronul gate
further em ssions standards or control measures under
section 112(m (6) (see Conplaint for Declaratory and

Injunctive Relief, Sierra Aub, et al v. Browner, Cv. No.

96-1680 (D.D.C.)). In May 1997, the court entered a consent
decree containing a schedule for several actions as agreed
upon by the parties. First, under the decree, the Agency
was required to i ssue the second Report to Congress and
proposed determ nations regardi ng the adequacy of section
112 and the need for further regulations as described in
section 112(m (6) by June 30, 1997. Second, fi nal

determ nations were due by March 15, 1998. Third, if EPA
determ nes, pursuant to section 112(nm)(6), that further

em ssion standards or control neasures are necessary and
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appropriate, EPAis to issue proposed regul ations by March
15, 2000, with final regul ations due by Novenber 15, 2000.
The Agency net the first set of the consent decree’s
requi renents when it issued the second report and the draft
determ nations. Today’'s notice fulfills the second set of
requi renents under the decree.
I11. EPA s Draft Determ nations

In the notice publishing the Agency’s draft
determ nations, EPA set out its statutory analysis of the
scope of the section 112(n)(6) anal ytical mandate, the
authority under the other provisions of section 112 relative
to that nandate, and its draft concl usions regardi ng the
adequacy of section 112 and the need for further regul ations
beyond t hose that can otherw se be adopted under section 112
(62 FR 36438-46, July 7, 1997). The Agency’s anal ysis as
presented in the draft determ nations notice is sumarized
bel ow. The public comrents to that analysis are sunmari zed
|ater, as are EPA's responses to the points raised by
commenters and EPA' s concl usi ons.
A.  Scope of Analysis

Section 112(nm)(6) charges EPA to assess the adequacy of
“the other provisions of this section (112)” to prevent the
specified effects. |If EPA finds those other provisions

coul d not prevent those effects, section 112(nm)(6) directs
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the Agency to adopt additional rules “in accordance with
this section (112)” not otherw se specifically mandated or
aut hori zed by the other provisions, as needed to neet the
section 112(m (6) protective mandate. Any such additional
regul ations, having to be “in accordance with this section
(112),” would, by the terns of section 112(m)(6), have to be
limted to rules that apply to the air pollutants and source
types that are within the Agency’'s scope of authority to
address under section 112 (i.e., stationary sources of HAP)
Section 112(m (6) does not, in contrast, direct EPA to
eval uate the individual effectiveness of the particul ar
regul atory actions that have been taken or that are being
t aken under those other statutory provisions. The EPA
interprets the statutory | anguage as calling for an anal ysis
of the regulatory authority EPA has for proceedi ng under the
provi sions of section 112 to prevent the enunerated health
and environnmental effects (62 FR 36436, 36438-36439, July 7,
1997). In other words, for purposes of conducting the
requi red statutory anal ysis, EPA nmust presune that the
provi sions would be inplenented in a manner which fully
meets the substantive objectives of the rel evant provisions
of section 112, rather than specul ate about what act ual
degree of em ssion control mght ultimately result from any
specific regulation that has been adopted (or wll be
adopted), and what remaining risks will be presented after
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application of those regulations.? This interpretation is
supported by the dates by which Congress directed EPA to
make this determ nation and pronul gate any further necessary
and appropriate regul ati ons under section 112(m (6),
conpared to the deadlines section 112 sets forth for ful

i npl enentation of the HAP program The first Report to
Congress was due on Novenmber 15, 1993. Further regul ations
based on the Agency’s determ nations under section 112(m(6)
were then due on Novenmber 15, 1995. |In contrast, many of
the regul ations EPA is required by the 1990 Anendnments to
section 112 to pronul gate are not due until nuch later, and
woul d not be expected to be conpleted by the date specified
in section 112(m(6). Sone regulations, for exanple the
residual risk standards and 10-year MACT st andards, woul d
have been in such early stages of devel opnent that EPA coul d
not have begun to assess their effectiveness. Even
established regul ati ons would not yet, at that tinme, have
denonstrat ed success or failure at preventing adverse
effects. Thus, Congress could not have expected EPA to have
gathered sufficient information, at the tinme the adequacy
determ nati on and deci sion regarding the need for further
regul ati ons were due, to judge the scientific or technical

“adequacy” of recently adopted or future regulatory actions.

2This latter task is required to be taken in assessing
residual risk under section 112(f).

19



Rat her, EPA interprets section 112(m)(6) as charging the
Agency to identify and plug any gaps in authority found
based on the conclusion that those other provisions of
section 112, when eventually inplenented, could not possibly
prevent the enunerated effects from HAP deposition from
stationary sources.

The EPA al so consi dered the extent to which the
adequacy determ nation nust enconpass all sources of HAP
rather than just donestic stationary sources that are within
the scope of section 112. Atnospheric deposition of sone
HAP partially results from nobile sources, as well as
transport of em ssions fromforeign sources. Mbreover, sone
HAP are continually being recycled in the environnent, |ong
after they have been emtted or discharged by the original
source. The EPA believes that section 112(n)(6) does not
direct EPA to consider these sources in making its
determ nation. |If the other provisions of section 112 are
found i nadequate, EPA is to establish further regul ations
under section 112 applicable to sources that it could
regul ate under section 112. Since non-section 112 sources,
such as nobile sources and foreign sources, are outside the
regul atory scope of EPA' s renedial authority under section
112(m) (6), EPA does not believe that Congress asked EPA to
eval uate the adequacy of section 112 authorities to apply to
those sources. On the contrary, the nost reasonabl e
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interpretation is that Congress asked EPA to assess the
adequacy of the conplicated provisions added by the 1990
Amendnents to section 112 applicable to sources that are
Wi thin EPA's jurisdiction under section 112.
B. Definitions of Major Source and Adverse Environnent al

Ef f ect

The EPA's first step in the statutory analysis in the
draft determ nation was to assess the relevant definitional
provi sions of section 112 (62 FR 36440-41, July 7, 1997).
Section 112(a)(1) defines the term “major source” as any
stationary source or group of stationary sources |ocated
wi thin a contiguous area and under conmmon control that emts
or has the potential to emit, considering controls, in the
aggregate, 10 tons per year or nore of any HAP or 25 tons
per year or nore of any conbination of HAP (42 U S. C
7412(a)(1)). That definition functions in part to establish
the types of sources that will be subjected to the nost
stringent performance-based controls under section 112(d).
The Agency expl ained that the provision also explicitly
allows EPA to set | ower em ssions thresholds for determ ning
whet her a source is major, which would result in nore source
types being subject to the nore stringent perfornmnce-based
controls, based on consideration of factors that are

especially relevant for the G eat Waters, including potency
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and persistence of the particular HAP being emtted by the
source category and the potential of the HAP to
bi oaccunul ate. This neans that the authority in section
112(a) (1) can be used in conjunction with other provisions
of section 112 (particularly the provisions of section
112(d) and 112(f)) to inpose controls that could help
prevent the effects enunerated in section 112(m(6). For
exanple, the factors set forth in section 112(a)(1) could be
relevant to EPA' s decisions regarding the presence of
residual risks under section 112(f).3

The EPA then anal yzed the definition of the term
“adverse environnental effect” contained in section
112(a)(7).* The EPA recogni zed that the | anguage in the

section 112(a)(1) definition of “adverse environnental

3The Agency is directed to consider several factors in
establ i shing standards to prevent adverse environnent al
effects. In relevant part section 112(f)(2)(A) provides:
“Em ssi on standards pronul gated under this subsection shal
provi de an anple margin of safety to protect public health
in accordance with this section (as in effect before the
date of enactnent of the Clean Air Act Amendnents of 1990),
unl ess the Adm nistrator determnes that a nore stringent
standard is necessary to prevent, taking into consideration
costs, energy, safety, and other relevant factors, an
adverse environnental effect.”

442 U. S.C. 7412(a)(7) provides: The term “adverse
environnental effect” nmeans any significant and w despread
adverse effect, which may reasonably be anticipated, to
wildlife, aquatic life, or other natural resources,

i ncl udi ng adverse inpacts on popul ati ons of endangered or
t hreat ened species or significant degradation of
environmental quality over broad areas.

22



effect” does not literally match the | anguage descri bing the
environnental effects in section 112(m(6). Were the
definition covers “significant and w despread adverse
effect(s),” section 112(m (6) addresses “serious or
w despread environnental effects.” However, EPA stated that
it does not believe these differences inpose neaningfully
different standards. The Agency argued that the standard
i nposed under section 112(a)(7) is substantially the sane as
that in section 112(m(6), for purposes of the adequacy
determ nation. First, the legislative history of section
112(m suggests that Congress understood the | anguage in
section 112(m (6) to have the sane neaning as that used
el sewhere in section 112 to descri be “adverse” environnental
effects. Second, it seenmed nost reasonable to interpret the
anbi guous literal differences in the tw sections
consistently in order to avoid the result of concluding that
Congress had charged EPA under section 112(m(6) to prevent
environnmental effects that are not actually “adverse.”
Third, other |anguage in section 112(n) itself indicates
that the | anguage should be interpreted consistently in
directing EPA to establish the G eat Waters programin order
to evaluate “adverse effects to public health or the
envi ronnent caused by (HAP) deposition including effects
resulting fromindirect exposure pathways” (42 U S. C
7412(m (1) (D)). Finally, EPA stated that the use of the
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word “w despread” as a necessary prerequisite in section
112(a)(7), while it is just one of two possible
prerequisites under a literal reading of section 112(n(6),
does not nmean that in all cases “adverse environnental

ef fects” would have to occur in nultiple geographic areas,
or that inpacts experienced only in, for exanple, the G eat
Lakes, the Chesapeake Bay, another G eat Waters water body,
or a significant portion of such a water body would have to
be excluded. This view was partly based on how t he Agency
has interpreted the term*“w despread” in other contexts to
apply to economc inpacts affecting a single comunity, and
on the fact that section 112(a)(7) itself provides as an
exanpl e of “adverse environnental effects” inpacts on
popul ati ons of endangered species, which are often likely to
occur inonly limted geographic areas. Utimtely, EPA
stated that it believes that the “w despread” criterion
woul d not exclude inpacts that m ght occur in one of the

G eat Lakes, the Chesapeake Bay, another Great Waters water
body, or a significant portion of such a water body. For
exanpl e, EPA believes that it could, in appropriate cases,
enploy its section 112 authorities to address adverse
environnmental effects in concert with its efforts to
establish total maxi mumdaily | oads (TMDL) under the O ean
Water Act. As aresult, EPA stated its belief that the

ot her provisions of section 112 that can be used to prevent
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“adverse environnental effects” are especially useful for
addressi ng Great Waters program concerns.
C. Li sting of Pollutants and Sources

The EPA then di scussed the provisions of section 112(b)
and 112(c) governing the listing of air pollutants as HAP
and the source categories to be regul ated under section 112
(62 FR 36441-42, July 7, 1997). In addition to the |ist of
HAP est abl i shed by Congress in section 112(b)(1),% EPAis
aut hori zed under Act section 112(b)(2) to revise the I|ist,
by rule, to add new pollutants which may present, through
i nhal ation or other routes of exposure, a threat of adverse
human health effects or adverse environnmental effects
whet her, through anbi ent concentrations, bioaccunul ation,
deposition, or otherwise (42 U.S.C. 7412(b)(2)). In
addi tion, under section 112(b)(3), EPAis required to add
substances to the list upon a show ng by outside petitioners
or on the Agency’'s own determ nation that “...the substance
is an air pollutant and that em ssions, anbient
concentrations, bioaccunulation or deposition of the
subst ance are known to cause or may reasonably be
anticipated to cause adverse effects to public health or

adverse environnmental effects.” (42 U S. C 7412(b)(3)).

The |ist now contains 188 HAP, as a result of EPA' s
final decision to renpve the conpound caprolactumfromthe
section 112(b) list (61 FR 30816 (June 18, 1996), codified
at 40 CFR 63.60).
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Mor eover, section 112(b)(5) specifically allows EPA to
establish test neasures and ot her anal ytic procedures for
nmoni tori ng and nmeasuring em ssions, anbient concentrations,
deposition, and bioaccunul ation of listed HAP (42 U S.C
7412(b)(5)). The Agency stated its belief that these

provi sions of section 112 provi de adequate authority to
identify and formally Iist any HAP which has the potenti al
for causing the effects enunerated in section 112(n) (6) due
to at nospheric deposition.

The EPA then described its authority to list categories
and subcategories of major sources and area sources of HAP
under section 112(c)(1), the section 112(c)(2) requirenent
t hat EPA establish em ssion standards under section 112(d)
for listed source categories, and the provisions of this
subsection that provide particular authority relevant to the
Great Waters program The Agency noted that section
112(c)(6) requires that EPA identify and list for regulation
sources to assure that at |east 90 percent of the aggregate
em ssions of each of seven pollutants of concern to the
Great Waters are subject to section 112(d) standards (42
US C 7412(c)(6)), and that section 112(c)(5) provides
broad authority to list additional categories and
subcat egori es of area sources of HAP any tine EPA finds they
present a threat of adverse effects to human health or the
environment (42 U.S.C. 7412(c)(5)). Finally, EPA discussed

26



the requi renents under section 112(c)(3) that the Agency
first list each category or subcategory of area sources
whi ch EPA finds present a threat of adverse effects to human
health or the environnment warranting regul ati on under
section 112, and second, |ist sufficient categories or
subcat egories of area sources to ensure that area sources
representing 90 percent of the area source em ssions of the
30 HAP that present the greatest threat to public health in
the | argest nunber of urban areas are subject to regul ation
under section 112 (42 U. S.C. 7412(c)(3)). The EPA
recogni zed that under the provisions of section 112(c), it
may |ist only stationary sources for regul ati on under
section 112, and that the provision does not reach nobile
sources such as notor vehicles, aircraft, nonroad engi nes,
or loconotives. The EPA expl ai ned, however, that other Act
authorities exist that provide for regulation of those other
types of sources, and that under the section 112(c)
provi sions, there would not be any basis by which a category
of stationary sources of HAP em ssions of concern for the
Great Waters could evade listing for regulation under
section 112.
D. Regul ations to Control Em ssions of HAP

The EPA then anal yzed the provisions of section 112

addressing control of HAP em ssions fromlisted source
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categories (62 FR 36442-44, July 7, 1997). There are two
broad approaches avail abl e under section 112: perfornance-
based MACT and generally achi evabl e control technol ogy
(GACT) standards under section 112(d), and heal t h-based and
envi ronnmental quality-based residual risk standards under
section 112(f).

1. MACT and GACT St andards

After listing pollutants and source categories, EPAis
requi red by section 112(d)(2) to promul gate em ssion
standards requiring the maxi num degree of HAP em ssions
reduction that is achievable, taking into consideration
costs and other factors (42 U S.C. 7412(d)(2)). These so-
call ed “MACT” standards are required by section 112(d)(3) to
meet certain stringency criteria based on the best
controlled sources in the source category, depending on
whet her sources are new or existing sources (42 U.S. C
7412(d)(3)). The EPA noted that the Act allows the Agency
to focus these MACT standards on maj or sources, and that
area sources nmay be subject to | ess stringent GACT standards
under section 112(d)(5). However, EPA retains the
di scretion both to subject area sources to MACT standards
(e.g., 60 FR 4948, 4953, January 25, 1995) where it is
appropriate to do so, and to establish |lesser quantity

em ssions rates (LQER) for determ ning whether a source is
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maj or based on a HAP' s potency, persistence, potential to
bi oaccunul ate, or other factors. Finally, in inplenenting
the section 112(d) MACT and GACT progranms, section 112(e)
requires that all em ssion standards for |listed categories
be promul gated by Novenber 15, 2000, and that EPA consi der
known or anticipated effects of HAP on public health and the
envi ronment when determning priorities for pronul gating
section 112(d) standards (42 U.S.C. 7412(e)).

2. Resi dual Ri sk Standards

The EPA further explained that while the vast majority
of reductions in HAP em ssions shoul d be obtained through
section 112(d) progranms, MACT and GACT standards are not
required to achi eve heal t h-based or environnental quality-
based results. However, the provisions of section 112 do
provi de anot her nmechani sm by which to protect public health
and prevent adverse environnental effects, if necessary,
after the application of MACT and GACT: the section 112(f)
residual risk program (62 FR 36443-44, July 7, 1997). Under
this authority, EPA is to adopt nore stringent standards
within 8 years after adoption of MACT (and has discretion to
do so after adoption of GACT), if necessary to provide an
anple margin of safety to protect public health or to
prevent an adverse environnmental effect (42 U S C

7412(f)(2)). The Agency stated that it believes the
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residual risk provisions of section 112, which also apply to
sources regul ated under the solid waste incineration
provi sions of sections 111 and 129, allow EPA to take
necessary action to prevent any adverse environnmental
effect, including any of the enunerated effects in section
112(m (6). |In setting a section 112(f) standard to provide
an anple margin of safety to protect public health, EPA
woul d use a two-step process (54 FR 38083, Septenber 14,
1989). First, the Agency would determ ne a “safe” or
“acceptable” risk level, based solely on health factors.
Then, EPA would set the standard at a | evel -- which nay be
equal to or nore stringent, but not |ess stringent than the
“safe” or “acceptable” level -- that protects the public
health with an anple margin of safety. In determning the
anple margin of safety, the Agency woul d agai n consi der al
of the health risk and other health information considered
inthe first step. Beyond that information, additional
factors relating to the appropriate | evel of control would
al so be considered, including costs and econom c inpacts of
controls, technological feasibility uncertainties, and any
other relevant factors. Considering all of these factors,
the Agency woul d establish the standard at a | evel that
provides an anple margin of safety to protect public health.
Finally, in setting a nore stringent section 112(f)(2)
standard to prevent an adverse environnental effect, EPA

30



woul d consi der costs, energy, safety, and other rel evant
factors. The EPA could even tailor residual risk standards
so that the regul ations address effects that are presented
by a limted nunber of sources over a |limted geographical
or situational range. For exanple, EPA believes it could
use its authority under the residual risk provisions to
address adverse environnmental effects to G eat Waters water
bodi es, or other water bodies, associated with deposition of
HAP em tted by particular sources. This authority,
especially, was the key to the Agency’'s draft determ nation
that the other provisions of section 112 are adequate to
prevent the effects set forth in section 112(m(6).
E. O her Rel evant Provisions of Section 112

The EPA al so di scussed the urban area source program
required by the provisions of section 112(k) (which is
conducted in concert with the previously discussed section
112(c) source category listing program, the section 112(n)
provi sions requiring EPA to study and report on nercury and
other HAP em ssions fromelectric utilities and other units,
and the solid waste incineration units program under
sections 111 and 129 of the Act (which is subject to the
section 112(f) residual risk program (62 FR 36444-45, July
7, 1997). These provisions, EPA stated, provide further

authority to prevent the effects enunerated in section
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112(m) (6). For exanple, the urban area source programcould
result in significant reduction of polycyclic organic matter
(POM), one of the pollutants of concern for the G eat
Waters, if POMis identified as one of the 30 nost hazardous
air pollutants emtted by area sources. Mreover, the
application of the section 112(f) residual risk programto
the solid waste incineration unit program (which by itself
will result in significant reductions in em ssions of G eat
Waters pol lutants of concern, particularly |lead, cadm um
mer cury, dioxins and di benzofurans) allows EPA to target
particul ar sources whose em ssions contribute to deposition-
associ ated adverse effects.
F. Draft Concl usi ons

The EPA, therefore, stated its draft determ nations
that: 1) the other provisions of section 112 are adequate
to prevent serious adverse effects to public health and
serious or w despread environnental effects associated with
the deposition of HAP which are emtted by stationary
sources for which EPA has authority and jurisdiction to
regul ate; and, 2) as a result, no further em ssion standards
or control neasures under section 112(m(6), beyond those
that can ot herw se be adopted under the other provisions of
section 112, are necessary and appropriate at this tinme to

prevent such effects. The EPA further stated that even if
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t he ot her provisions of section 112 were found to be
i nadequat e under section 112(m(6), the Agency did not
believe it could conclude confidently that further em ssion
standards or control neasures beyond those otherw se
aut hori zed by section 112 are now necessary and appropri ate,
due to a continuing | ack of adequate scientific information
regarding the relative contribution of air emssions to
adverse effects in the Geat Waters.
V. Public Comments Received and EPA Responses

The EPA received over 450 witten public comments on
the draft determ nations from environnental advocacy
organi zati ons, industry trade groups or individual
conpani es, State governnental representatives, nenbers of
Congress, and private citizens. The argunents contained in
t hese comments are organi zed bel ow according to their
t henes.
A Current Air Pollution Controls Are | nadequate, and EPA
Should Institute New Controls to Control HAP Em ssions that
Harm the G eat Waters
1. Summary of the Comrents

A mgjority of the coments fromprivate citizens and
envi ronnent al advocacy groups asserted that current air
pollution controls (i.e., current Federal and State

regul atory prograns) of HAP em ssions are not adequate to
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prevent the effects specified in section 112(m(6). Mny of
t hese comments seemto interpret EPA's notice as stating
that no further regulatory action “at all” under section 112
i s needed, beyond that which EPA has already taken. The
coments argue that adverse public health and environnental
effects in the Geat Waters have occurred and continue to
occur as a result of atnospheric deposition of HAP, and
that, therefore, existing controls cannot be adequate to
prevent them Many of the comments request EPA to take
specific actions such as the following: 1) reduce nercury
em ssions from coal - burni ng power plants; 2) cut back on
dioxin em ssions fromincinerators; 3) reduce HAP em ssions
fromsteel mlls; 4) elimnate non-industrial sources of HAP
such as autonobiles and polluted sedinents; 5) direct
hospitals and nunicipalities to increase source reduction
and recycling; 6) add nore chem cals (such as atrazine) to
the list of Geat Waters pollutants of concern; 7) curtai

air pollution fromlead snelters, chem cal plants, and
petroleumrefineries; 8) seek greater authority to safeguard
the environment from HAP em ssions rel eased in other
countries; 9) take into account background | evels of HAP

t hat have been already rel eased; 10) shield the public from
pesticides that evaporate fromfields; 11) pursue additional
scientific information on atnospheric transport of
persistent HAP and their contribution to |oadings in the

34



Great Waters and to known and perceived inpacts; 12) support
| egi slation that nmakes it econom cally beneficial for
industries to reduce em ssions; 13) fund canpaigns to inform
the public as to which conpanies are the worst HAP pol luters
and which are looking for alternatives; 14) regul ate the use
of uncovered | agoons on hog farns that contribute nitrogen
to the atnosphere; and 15) control HAP em ssions from off-
road vehicles such as snowmbiles and jet skis and al
terrain vehicles (ATV).
2. EPA’ s Response

The EPA wishes to clarify the scope and purpose of the
draft determ nations. Many of the comenters interpreted
the draft determ nations to anount to a decision on the
Agency’'s part to maintain the “status quo” regarding control
of HAP em ssions that are deposited into the G eat Waters
and that no further action, under any legal authority, is
needed in order to prevent adverse inpacts associated with
HAP deposition. This was not what EPA intended. Rather,
EPA's draft determnations reflect: 1) the Agency’s
assessnment of the strength of its existing statutory
authority under Act section 112 enabling EPA to take action
to prevent those effects; and, 2) whether regulatory action
under its renedial authority in section 112(m(6), in

addition to that which EPA can ot herw se take under section
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112, is necessary and appropriate to prevent those effects.
Since EPA believes the |egal authority provided by the other
provi sions of section 112 is strong enough to allow the
Agency to prevent those effects, it also believes that
specific renedial regul ati ons beyond those that can be
i ssued under the other provisions of section 112 are not
needed at this tinme. This does not nean that EPA believes
that the status quo should be maintained and that continued
regul atory action under section 112 and ot her | egal
authorities should not be taken.

Wil e not determinative of the issue of whether the
ot her provisions of section 112 are legally “adequate” under
section 112(m(6), in response to the many commenters’
requests for specific action, EPA wi shes to point out that
since the passage of the 1990 Anendnents to the Cean Air
Act, the Agency has taken and continues to take many actions
under section 112 that are designed and intended to achieve
many of the results the commenters’ requested. For exanple,
EPA has issued several regulations that are currently being
i npl enented and phased in that will substantially reduce HAP
em ssions and deposition to water bodies. The Synthetic
Organi c Chem cal Manufacturing Industry rule (HON), is near
full inplenmentation and reduces HAP emitted by this industry

by approximately 90 per cent (510,000 tons) from 1994
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| evel s.® The Municipal Waste Conbustors rule, which
addresses sources that account for over 60 per cent of the
total estimated 1990 national dioxin em ssions and al nost 19
per cent of the estimted 1990 national anthropogenic
mercury em ssions, is expected to reduce dioxin em ssions by
99 percent and nercury em ssions by 90 percent from 1990

| evel s for these sources when fully inplenmented by Decenber
2000.” Simlarly, the final standards for Hospital/Mdical

I nfectious Waste Incinerators (62 FR 48348, Septenber 15,
1997), when inplenented by Septenber 2002, are expected to
reduce dioxin and nercury by 94 percent and 95 percent,
respectively, from subject sources. These sources account
for approximately 10 per cent of the estimted 1990 nati onal
mercury emssions to the air and 11 per cent of the
estimated 1990 national dioxin emssions. The Primary
Alum num I ndustry MACT rule (62 FR 52384, Cctober 7, 1997)

is expected to reduce POM emtted by this industry by 50

659 FR 19402( April 22, 1994), 59 FR 29196(June 6,
1994), 59 FR 48175( Septenber 20, 1994), 59 FR 53359( Cct ober
24, 1994), 59 FR 54131(Cctober 28, 1994), 59 FR
54154( Cct ober 28, 1994), 60 FR 5320(January 27, 1995), 60 FR
18020( April 10, 1995), 60 FR 18071(April 10, 1995), 60 FR
63624 ( Decenber 12, 1995), 61 FR 31435(June 20, 1996), 61 FR
7716( February 29, 1996), 61 FR 64572(Decenber 5, 1996), 62
FR 62722(January 17, 1997).

60 FR 65387( Decenber 19, 1995), 55 FR 5488( February
11, 1991), 60 FR 65382(Decenber 19, 1995), 61 FR 18260( Apri
25, 1996), 61 FR 18260( April 25, 1996), 62 FR 45116( August
25, 1997), 62 FR 45124( August 25, 1997).
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percent, or 2000 tons per year.

Section 112 also requires EPA to conduct a study to
evaluate the public health inpacts of em ssions of HAP
i ncluding nercury and di oxins, frompower plants (section
112(n)(1)(A)). The report, released in early 1998, provides
an assessnment of the health effects of HAP emtted from
power plants. Under section 112(f)(1), EPA will al so issue,
in 1998, a report on the nethods and significance of risks
to public health and the environnent which may remain after
application of standards to sources subject to regulation
under section 112(d). |In addition, EPA expects to finalize,
in 1998, em ssion standards for hazardous waste conbustors,
whi ch includes incinerators and cenment kilns, and accounts
for over 4 per cent of the estimated total national nercury
em ssions (1990 baseline).

The EPA, through international organizations such as
the International Joint Comm ssion and the United Nations
Econom ¢ Commi ssion for Europe (UN ECE), has taken a | ead
role in international strategies to reduce HAP of concern to
the G eat Waters. For exanple, EPA is participating in the
current negotiations on international protocols for
persistent organic pollutants (which include chl ordane, DDT,
di oxins and furans, dieldrin, hexachl orobenzene,
hexachl orocycl ohexane (primarily |indane), and
pol ychl ori nated bi phenyls (PCB)) and for heavy netals (i.e.,
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mercury, |ead, and cadm un) under the auspices of the Long
Range Transboundary Air Pol | ution working groups of the
UV ECE. In addition, on April 7, 1997, the United States
and Canada signed the Great Lakes Binational Toxics Strategy
(Binational Strategy), initiating a coordinated effort to
reduce toxic substances affecting the G eat Lakes Basin.
This strategy targets several of the G eat Waters pollutants
(e.qg., dieldrin, chlordane, DDT, hexachl orobenzene,
al kyl -1 ead, PCBs, dioxins and furans, toxaphene, and nercury
and nercury conpounds) and includes the goal of a 50 per
cent reduction in the deliberate use of nmercury and a 50 per
cent reduction in the release of nmercury caused by human
activity by 2006.

Bui |l ding on the binational strategy, EPA is devel opi ng
a nultimedia, agency wi de strategy for addressing priority
persistent, bioaccunul ative, and toxic (PBT) chem cals.
Through this effort, EPA is devel opi ng action plans for
priority substances, nanely “Level 1" substances found in
t he Bi national Strategy, enphasizing pollution prevention
and enlisting the participation and invol venent of all
interested stakeholders to effect reductions. This effort
takes an innovative, pollution prevention approach toward
reduci ng persistent, toxic substances. This effort
envi sages working with all the Regions to reach al
i nterested stakehol ders (e.g., industry, environnental
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groups, States, Tribes and the public) to build partnerships
and to work on voluntary reduction projects. Al though

pol lution prevention and voluntary approaches are the
preferred nethod of targeting substances, the Agency wl |
use its full conplenent of regulatory and non-regul atory
tools to achi eve reductions.

Furthernore, EPA is taking advantage of opportunities
to reduce nultinedia contam nation, such as through the pulp
and paper “cluster” of rules developed jointly by EPA's Air
and Water Ofices.® These rules are expected to result in
a 74 per cent reduction froma 1995 baseline in dioxin
rel eases fromthese sources to water when fully inplenented
in 3 to 6 years.

Wil e nitrogen conpounds are not |isted as HAP, under
the discretionary authority provided to the Adm ni strator
under section 112(m, these conpounds have been identified
as pollutants of concern in both Geat Waters Reports to
Congress. The EPA has taken or is currently engaged in a
nunmber of other Act activities which will reduce deposition
of nitrogen pollution to G eat Waters. For instance, EPA
recently issued a proposed rule that would significantly

reduce regional transport of NOx in the Eastern States,

8See 61 FR 36835, July 15, 1996, for the proposed water
rule and 61 FR 9383, March 8, 1996 for the proposed air
rule. Expected pronulgation for “cluster” is March 1998.
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which if adopted and inpl enented woul d reduce nitrogen
deposition associated wth NOx em ssions during the sunmmrer
season (May - Septenber), and subsequent inpacts on the
Chesapeake Bay and ot her coastal estuaries (62 FR 60318,
Novenber 7, 1997). In addition, title IV of the Act reduces
nitrogen deposition by establishing a 2 mllion ton
reduction target in NOx em ssions nationwi de, in conbination
wi th other provisions of the Act (42 U S. C. 7651(b); 61 FR
67112, 67116 (Decenber 19, 1996)). A recent ruling was

i ssued upholding EPA's em ssion limts and January 1, 2000
conpliance date for coal-fired electric utility boilers

(Appal achi an Power Co. v. EPA, No. 96-1497 (D.C. Gr.

February 13, 1998)). This ruling supports using multiple
public health and environnental benefits as justification
for regulatory actions under the Act. Also, inplenentation
of EPA's recently issued revised national anmbient air
qual ity standards (NAAQS) for ozone and particulate matter
wi |l reduce nitrogen deposition (in the formof NOx) to the
Great Waters. One EPA estimate of the inpact of the Act
activities projects up to a 30 per cent reduction of annual
nitrogen deposition to the Chesapeake Bay (U.S. EPA (1997),
Regul atory I npact Analysis for the Particulate Matter and
Ozone National Anmbient Air Quality Standards and Proposed
Regi onal Haze Rule; Ofice of Air Quality Planning and
St andards; Washi ngton, DC, docket A-95-58, item #l V-A-13).
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Furthernore, the recently issued “Cl ean Water Action
Plan,” is an aggressive plan to, anong other things, reduce
toxic contam nants in our water and fish (docunent #EPA-840-
R-98-001 (Feb. 14, 1998)). The plan identifies several key
actions of EPA and ot her Federal agencies that address the
Great Waters pollutants:

--- The EPA w Il evaluate the Iinkage of air em ssions to
water quality inpacts to hel p determ ne appropriate
reduction actions in the context of the “Total Maxi num
Daily Load” programwhich directs States to identify
all sources of pollutants to an inpaired water body and
to develop a plan to renedy the inpairnent.

--- The EPA and NOAA wi I | conduct a national survey of
mercury and ot her contam nant levels in fish and
shel I fi sh throughout the country during the period
| 998-2000. This effort will be coordinated with State
and tribal efforts to nmaxi m ze geographi c cover age.

--- The EPA is considering changing the reporting
requi renents for nmercury and other Geat Waters
pol l uti on under the Toxic Rel ease Inventory which could
result in additional reporting of releases of the G eat
Wat ers pol | utants.

--- The EPA will work with NOAA and ot her Federal agenci es,
States, Tribes, and other interested parties to adopt,
by Decenber 1999, nationally consistent processes for
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monitoring water quality and fish tissue, and review
EPA gui del i nes for decision-making on issuance of fish
consunption advisories. The EPA w || support State
actions, and, after consultation with the State, wll

i ssue fish consunption advisories if a State fails to
do so.

The EPA will release the Contam nated Sedi ment Strategy
that will coordinate its prograns to address the
foll ow ng goals: (1) preventing the vol une of
contam nat ed sedi ment fromincreasing; (2) reducing the
vol une of existing contam nated sedi nent; (3) ensuring
t hat sedi nent dredgi ng and di sposal are managed in an
environmental | y sound manner consistent with the needs
of wat erborne conmerce; and (4) devel opi ng
scientifically sound sedi nent managenent tools for use
in pollution prevention, source control, renediation,
and dredged material nmanagenent.

In 1998, EPA will initiate place-based contam nated
sedi ment recovery denonstration projects in five
wat er sheds sel ected fromthose identified in EPA' s
National Inventory of Sedinent Quality as being of the
greatest concern. Renediation efforts wll be
coordinated with Federal natural resource trustees.
Wth regard to nercury, the Cean Water Action Pl an
states that: “A bal anced strategy which integrates end-
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of - pi pe control technologies with material substitution

and separation, design-for-environnent, and fundanent al

process change approaches is needed.” The plan calls
for the followi ng actions with respect to nmercury, in
addition to those noted above:

- The EPA wi |l publish new anal ytical nethods for
mercury, expand conpliance and enforcenent
activities for direct and indirect dischargers of
mercury into surface waters, expand outreach to
publicly owned treatnent works about preventing
mercury pollution in sewage di scharges, and revise
water quality criteria devel opment plans, as
appropri ate.

- The EPA will seek reductions in uses of nmercury.
These use reduction nmeasures will reduce the
| evel s of nmercury in waste streans, as well as the
danger of accidental releases. Cenerally, EPA
will look to voluntary rather than regul atory
approaches to reduce nercury use.

The EPA stresses that its continued devel opnent and

i npl ementation of the MACT program and ot her prograns under
section 112 will significantly reduce HAP em ssions, and
that today’'s determ nations should in no way be viewed as
EPA' s conclusion that no further work under section 112, or
el sewhere under the Act, needs to be done. As EPA
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i npl enments section 112 prograns and ot her prograns which
address Great Waters pollutants of concern, it will take
under advi senent the many useful suggestions provided by the
comment er s.
B. Timng of Determ nations under Section 112(m (6)
1. Summary of the Comrents

A State regul atory agency and an envi ronnmental group
subm tted separate comments questioning the appropriateness
of the timng of the draft determ nations, and requesting
that final determ nations be deferred until after further
i npl enmentation of the other provisions of section 112. The
commenters argued that it is not possible for EPA to have
made a proper determnation of its regulatory success at
this point, since devel opment of the MACT programw || occur
up through the year 2000. The commenters feared that making
a determnation solely regarding statutory authorities may
precl ude EPA from ever promnul gating renedial standards in
the future.
2. EPA’ s Response

The EPA continues to believe that the nore reasonable
interpretation of both the | anguage of section 112(m(6) and
t he subsection’s deadlines for action is as a mandate that
EPA eval uate the underlying statutory authority provi ded by

t he ot her provisions of section 112 to prevent the
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enunerated effects, rather than an assessnent of the actual
success of inplenenting neasures to prevent them \Wile the
commenters are correct that any assessnment of the success of
the inplenmentation of section 112 coul d not occur prior to
full devel opnment of the program EPA does not believe that
this fact prevents the Agency fromfulfilling its

obl i gati ons under section 112(m(6). As stated in the draft
determ nation notice, if, subsequent to issuing these final
determ nations, it becones apparent through inplenmentation
of the other provisions of section 112 or other events that
the Agency was incorrect inits initial assessnment of its

| egal authorities, EPA could revisit and reverse them and,

i f necessary and appropriate, promul gate further regul ations
under section 112(m(6). In addition, EPA's ability to
accommodate the commenters’ requests at this tinme is
significantly constrai ned by the consent decree entered in

Sierra Cub, et al v. Browner, Cv. No. 96-1680 (D.C. C.).

The schedul e for EPA actions agreed to by the parties in
settlenment of that case requires EPA to issue the

determ nations by March 15, 1998. This date is well in
advance of full inplenentation of the MACT program and the
statutory deadlines for the residual risk program and,
therefore, nakes it inpossible to evaluate the regul atory
actions EPA is taking under section 112 in these

determ nati ons.
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C. Scope of Anal ysis
1. Summary of the Comrents

Nunmer ous comments were submitted in response to the
draft determnation’s discussion of the scope of the
anal ysis required by section 112(m(6). The first area
coment ers addressed regarded EPA's view that section
112(m (6) charges the Agency to assess the underlying
statutory authorities of section 112, rather than the
regul atory prograns EPA has established pursuant to those
provi sions. The second area regarded EPA's focus on the
ability of the Agency to use section 112 to address
em ssions fromjust donmestic stationary sources of HAP
rather than either foreign, nobile, and/or non-HAP sources.
a. Statutory Authorities. State, environnental group, and
congressi onal commenters questi oned whet her EPA's focus on
the underlying statutory provisions of section 112, rather
than on the regulatory prograns that inplenment section 112,
was appropriate and consistent with congressional intent.
They argued that an assessnent of statutory authorities
serves little purpose to control HAP em ssions if not
acconpani ed by an anal ysis of the adequacy of the
i npl emrentation of the regul ati ons adopted under those
authorities. Sone asserted that the statutory deadline

Congress inposed for making the determ nation, and the
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directive that the determ nation be nade as part of the
Report to Congress, shows EPA' s statutory analysis was to be
mel ded with a factual inquiry into what effects are
occurring and what neasures are needed to prevent them
Sone al so argued that the statutory 1995 deadline for
further neasures, if any, under section 112(n)(6), neans
that EPA was not free to defer the control of HAP deposition
to other section 112 rules that will not be in place until
| ater years, and that any section 112 provisions that
provi de discretionary authority to act cannot be relied upon
to support the adequacy of section 112 in light of the
directive language in section 112(m(6). Sone then objected
to EPA's view that section 112(m (6), rather than inposing
an absolute requirenent to pronul gate further regul ations,
establishes a duty to determ ne whether any further em ssion
standards or control neasures are necessary and appropri ate.
I n support of these argunents, environnental group
commenters nmade several assertions. First, they stated that
EPA cannot substitute its own interpretation for the plain
words of the statute, and that an agency can neither enl arge
upon nor narrow the terns of a statute. Second, they argued
that the legislative history to section 112 shows that EPA
must consider the effectiveness of regul ati ons adopt ed under
section 112 in the determ nations. For exanple, one
commenter cited the House Report’s statement that “[t]his
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subsection is intended to provide the Adm nistrator with the
responsibility and authority to pronptly evaluate the
sufficiency of the regulatory structure provi ded under
section 112 . . ., giving special enphasis to the effects
associ ated with the bioaccunul ati on of hazardous air
pol lutants” (H Rep. 101-490, p. 3360), and other statenents
that the commenter interprets as showi ng Congress assuned
EPA woul d be in a position, by 1995, to evaluate a
regul atory structure that had not yet been established.
Third, the commenters argued that the Act required EPA to
have already inplenented “the highest priority provisions”
of section 112 by Novenber 15, 1995, and that EPA coul d have
in fact evaluated the effectiveness of their subsequent
i npl enentation by 1995. Fourth, some conmenters argued that
the Act required EPA to regul ate pursuant to section
112(m) (6) in advance of devel oping the broader section 112
program Finally, the commenters infer that the tim ng of
actions required under section 112 is just as much an
“adequacy” issue as is the Agency’s ability to regul ate at
al | .

In addition, several nenbers of Congress sent a joint

letter to EPA objecting to the draft determ nations® (letter

etter wa ned by Senators John Jlm
Jef for (Ps Car ol ﬁ gBr aun, y rq LeVSI n, r% and

Dani el P. benlhan, and by Representatives Steven
LaTourette, Lane Evans, Sander Levin, Louise M Sl aughter
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to Carol Browner dated October 3, 1997, docket item #l V-G
474). An assessnent of EPA s statutory authority under the
Act is not sufficient, in their view, since EPA may never
exerci se sone of that authority or may do so under a
protracted tine franme which may not be acceptable to their
constituents.
b. Stationary Sources of HAP. State and environnental
group commenters argued that EPA should have included a
di scussion of all sources of HAP em ssions that deposit to
the G eat Waters in the adequacy determ nation. By
excl udi ng nobi |l e sources, foreign sources, and contam nated
sedi nents, since they cannot be regul ated under section 112,
EPA cannot make a proper analysis of section 112 authorities
that apply to major and area stationary sources, they
argued. Sone of these commenters disagreed with EPA s view
that section 112 authorities can be applied only to donestic
stationary sources, and wth EPA s reading of the section
112(m) (6) renmedy to adopt further em ssion standards or
control neasures “in accordance with” section 112 as neani ng
t hat such neasures nust be limted to donestic stationary
sources of HAP

One commenter presented a | engthy argunent that the

determ nati on should not be limted to HAP, but should al so

John Conyers, Maurice Hi nchey, Janmes berstar, Sherrod
Brown, Lynn N. Rivers, Bart Stupak, and Louis Stokes.
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i ncl ude non-HAP pol lutants of concern for the Geat Waters,
such as NOx. This view was based on the fact that EPA has
the discretion to include non-HAP in its ongoing

i npl ementation of the Geat Waters programand is directed
in the section 112(m(5) provisions regardi ng Reports to
Congress to focus on the effects of any air-deposited
pollution into the Geat Waters. This latter provision, the
comenter pointed out, broadly requires EPA to describe any
revisions to Federal statutes as are necessary to assure
protection of human health and the environnment. The
commenter then clainmed that since EPA has exercised its

di scretion to address deposition-related inpacts from NOX in
its Geat Waters nonitoring work and ongoing inpl enentation
of sections 112(m(1)-(5), the Agency cannot excl ude NOx
fromthe section 112(n)(6) determ nati on of whether section
112 is adequate. This comrenter suggested that by not
inporting the section 112(m(5) duty to report on the need
for any revisions to any Federal statutes into the nore
specific section 112(m (6) determ nation of the adequacy of
section 112, EPA was violating not only section 112(n) but

al so the consent decree in Sierra Qub v. Browner.

2. EPA' s Response
a. Statutory Authorities. The EPA stands by its view that

section 112(m (6) nmandates that the Agency eval uate the
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underlying statutory authority provided by section 112,
rather than the success of regul ations adopted in

i npl emrentation of the Act, in making the adequacy

determ nation. The EPA appreciates the comments that
presented concerns regarding the “practicality” of the
adequacy determ nation, but EPA continues to believe that
the statutory | anguage of section 112(n)(6) supports the
Agency’ s approach. The introductory |anguage of section
112(m) (6) requires the Adm nistrator to determ ne whet her
“the other provisions of this section” are adequate to
prevent the enunerated effects (enphasis added). This is an
explicit reference to the other statutory subsections and
par agr aphs of section 112, rather than to adm nistrative
regul ati ons adopted pursuant to the Act. The EPA believes
that this language in the introduction of section 112(m (6)
means that the Agency was directed to determ ne whether the
provi sions of section 112 itself provide sufficient
authority to prevent the effects specified in section
112(m (6). |If Congress had intended EPA to take anot her
meaning fromthis | anguage, it would have established the
mandate in such a manner as to clearly refer to subsequent
regul atory actions as being the focus of the determ nation,
in addition to establishing a deadline for such a

determ nation after that regul atory program had been
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est abl i shed.

Moreover, even if EPAis incorrect inits
interpretation of the introductory phrase “other provisions
of this section,” or if the |anguage is anbi guous and
susceptible to nore than one nmeani ng, EPA continues to
believe that the rest of section 112(nm)(6) supports EPA s
interpretation of the introductory phrase of this anbi guous
statutory paragraph, which is sonewhat grammatically and

syntactically awkward (e.g., Appal achian Power Co. v. EPA,

No. 96-1497 (D.C. Cir., February 13, 1998)). The subsection
requires EPA to have nmade the determ nation at a point in
tinme before full devel opnment of the section 112 regul atory
program The Agency’s view is also supported by the fact
that the 1990 Anendnents represented a fundanental overhau
of the approach to regulating air toxics, and it was
reasonabl e for Congress to have been uncertain as to whether
the new fleet of provisions in section 112 were sufficient
to address HAP deposition. For this reason, EPA disagrees
Wi th assertions that an assessnent of the |egal authority
granted by the other provisions of section 112 serves little
purpose. As stated in the draft determ nation, section
112(m (6) directed EPA to do an early, pre-ful
i npl enmentation analysis of the new | egal authority provided
by the substantial and conplex revisions to section 112
enacted in the 1990 Amendnents. |f the Agency concl uded
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t hose new provisions could not be enployed to prevent the
enunerated effects, EPA interprets the Act as directing it
to take necessary and appropriate further regulatory action
t hat was not ot herw se contenpl ated by those ot her
provisions to fill the identified gap by Novenber 15, 1995.
The schedule for this analysis and the establishment of gap-
filling further regul ations under section 112 ensures that

i f EPA concluded that the substantial rewite of section 112
was not sufficient to protect the Geat Waters from HAP
deposition fromstationary sources, EPA would be able to
take adm nistrative action to neet this environnmental

obj ective without having to return to Congress to seek
further statutory authority.

The EPA believes that the first two Reports to Congress
do reflect a substantial factual inquiry into the effects of
HAP deposition to the G eat Waters, and EPA s assessnent of
its legal authority under the other provisions of section
112 was influenced by that inquiry. But EPA disagrees with
the comenters who read the regulatory deadline in section
112(m) (6) as neaning that EPA may not rely upon either
later-in-time or discretionary authority under section 112
i n support of the section’s adequacy. The |anguage in
section 112(m(6) in no way puts discretionary authority
under section 112 off limts for purposes of the adequacy
determnation. It does not follow that sinply because such
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action can be taken after Novenber 15, 1995, that Congress
ei ther excluded those provisions fromthe scope of the
adequacy determ nation or required EPA to conduct an
assessnment other than of the statutory provisions of section
112. Moreover, while section 112(m (6) establishes a duty
to determ ne whether it is necessary and appropriate to take
further action to prevent adverse effects from HAP
deposition to the G eat Waters, ! the deadline for

promul gati on of any further regul ations does not inply a
deadline for either achieving that protection or for source
conpliance with further neasures.

The EPA does not find the |egislative history cited by
the commenters to conflict wwth EPA's reading. Wile the
quoted | anguage in the House Report could be interpreted as
the comenter suggests, EPA notes that the discussion in the
House Report al so assuned that EPA would be issuing the

report and determnation within 2 years after passage of the

) 1One commenter m sinterprets the point of EPA' S
citation to Environmental DePense Fundpv. Thomas, 870 F. 2d

892, 898-900 (2nd Cir. 1989). The EPA cited this case in
support of the proposition that section 112(m (6), rather
t han establishing an absolute requirenent to promul gate
further em ssion standards and control neasures, requires
EPA to initially determ ne whether such neasures are
necessary and appropriate. The EPA did not nean to inply
that EPA's action to nmake this determ nation could not be
conpel | ed under Act section 304. However, EPA does not
agree with the commenter that EPA' s determ nations under
section 112(m (6)are reviewabl e final actions under section
307 of the Act.
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1990 Amendnents, and after an opportunity for public comrent
(H Rep. 101-490, p. 336). This even nore abbreviated
schedul e woul d have conpounded the inpossibility of
assessi ng the adequacy of a not-yet-adopted regul atory
program and EPA doubts that the Congress as a whole, or
even the entire House of Representatives, interpreted
section 112(m (6) consistently with the commenter’s reading.
The ot her passages cited by the cormenter reiterate that if
EPA finds the Act does not adequately prevent adverse
effects of HAP deposition, EPAis to take further necessary
and appropriate action -- but, again, it is the adequacy of
section 112 itself and the existence of adverse effects that
are at issue and discussed in these passages, rather than

t he post-enactment devel opnent of regul atory prograns under
t he Act.

Wil e some of the deadlines for sonme regul atory actions
under section 112(e) did fall before Novenber 15, 1995,
pronmul gati on al one of a standard under section 112(d) may
not yield the informati on needed to assess its success in
actually preventing certain effects that the standard may
have been expected to achieve at pronulgation. This is
because, under section 112(i), varying deadlines for
conpliance with pronul gated standards apply, based on
whet her a source is new or existing, whether it achieves
early reductions of HAP em ssions, whether additional tinme
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to install controls is needed, and other factors as

specified, for exanple, in sections 112(i)(1)-(8). If EPA

were to performan analysis of the actual effectiveness of

its regulations in preventing effects, it would presumably

be nore possible to do so after the Agency had an

opportunity to assess progress nade as a result of source

conpliance wth the standards. Thus, even though sone of

t he standards under section 112(e) nay have been due before,

at the same tine as, or soon after 1995, the factual

i nformati on needed to evaluate the actual effectiveness of

t he devel oping regul atory prograns woul d not be avail abl e

for several years after the deadline for the determ nation
Congress clearly understood that by prescribing a

schedul e i n which EPA woul d pronul gate standards over no

| ess than 10 years, full control of HAP em ssions from

covered stationary sources could not be achieved

i medi ately. Section 112 does not inpose any barriers on

EPA which prevent it fromtaking actions in advance of

statutorily prescribed deadlines in those instances where

t he Agency believes that early action is necessary to

achi eve the purpose of the section. Thus, EPA believes that

it cannot determne that the authorities available to it

1For exanple, note that section 112(i)(3) provides
t hat existing sources may have up to 3 years to conply with
new standards, and that this period my be extended in
certain cases.
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under section 112 are i nadequate based on possi bl e concerns
about whet her the schedul e prescribed by Congress is
sufficiently rapid. To do so would inplicitly raise the
question as to why Congress also directed the Agency to make
t he adequacy determ nation in section 112(m (6).

The EPA al so disagrees with commenters who argued that
EPA was directed to assess the particular authority added by
section 112(m(6) and inplenent it first, before devel opnent
of the broader section 112 program Such a readi ng renders
the duty to assess the adequacy of the “other provisions” of
section 112 neani ngl ess. As nentioned above, the statute
and the legislative history showthat EPAis to first
determ ne whether the other provisions of section 112 are
adequat e and whet her further regul ations as provided by
section 112(m (6) are needed, before issuing any such
regul ations. This basic structure is reflected in the
consent decr ee.

Finally, EPA respectfully disagrees with the nenbers of
Congress who commented that EPA s approach is based on a
“technicality” in the | anguage of section 112(m)(6). As
stated above, EPA does not agree that section 112(m(6) is
appropriately interpreted as excluding discretionary
authority provided by section 112 fromthe scope of the
adequacy determ nation, since the broad, unqualified phrase
“other provisions of this section” does not inply that EPA
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nmust assess only the provisions that EPA may be conpelled to
i npl ement. The EPA disagrees wth the argunent, which sone
commenters nmade, that only the mandatory provisions under
section 112 be included in the adequacy determ nation. This
i s because the discretionary provisions provide specific
authority to address adverse effects and because section
112(m (6) itself allows EPA to exercise sone discretion in
determ ni ng whet her any further regul ati ons are necessary
and appropriate, even if the other provisions of section 112
are not adequate. Therefore, EPA continues to believe the
scope of the draft determ nation was correct in evaluating
the statutory authorities provided by section 112, rather
than the regul atory actions taken under the section, and EPA
continues to rely on its analysis (62 FR 36438-39, July 7,
1997).

In addition, EPA notes that interpreting section
112(m) (6) to require an assessnent of the success of EPA s
regul ations inplenmenting section 112 could frustrate the
jurisdictional schene established in the Act for judicial
review of EPA's substantive actions. Standards under
section 112 are subject to judicial reviewin the Court of
Appeal s under section 307(b)(1) of the Act. A petition for
review nust be filed within 60 days fromthe date notice of

the final action appears in the Federal Register. This

short w ndow of opportunity to challenge final regul ations
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istinme limted in part so that standards do not becone the
subj ect of review in subsequent inplenentation, such as in
enforcenment actions or in applicability determ nations, with
possi bly di sastrous and i nconsi stent programmtic
consequences. |If today’'s action were to be treated as a

ref erendum on EPA' s individual regulatory actions, anounting
to a whol esal e reopening of the regul ations thensel ves, the
goal s of section 307(b) of ensuring the “finality” of EPA s
actions and of circunscribing the nethods by which those
actions can be reviewed, could be circunmvented.? The
Agency bel i eves that Congress could not have intended this
result, especially in light of the fact that the

determ nati on was due under the statute in advance of the
majority of EPA's final actions under section 112 being
taken and i npl enent ed.

b. Stationary Sources of HAP. The EPA continues to
believe that the proper focus in assessing the adequacy of
section 112 under section 112(m(6) is on HAP em ssions from
sources that are within EPA's jurisdiction to regul ate under

section 112. This neans that EPA is not required to

12As noted above, EPA does not believe that today’s
notice, inthat it is a supplenent to the second Report to
Congress, is a judicially reviewable final action under Act
section 307(b). But if a reviewing court were to find it
had jurisdiction to review the contents of the
determ nation, and the determ nation regarded the adequacy
of regulatory final actions, the statute of limtations
provi ded by section 307(b) could be underm ned.
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determ ne whether the provisions of section 112 are adequate
to control HAP em ssions from nobile sources, HAP em ssions
from non-donestic sources, recycling of HAP historically

i ntroduced to the environnent that cannot be controlled

t hough regul ati on of stationary sources, or non-HAP

em ssions fromall sources. The EPA believes this
interpretation is clear fromthe statutory | anguage
directing EPA, in the case of an “inadequacy” determ nati on,
to i ssue necessary and appropriate further regulations in
accordance wth section 112, and fromthe fact that section
112(m (6) directed EPA to assess the adequacy of section 112
rather than that of the Cean Air Act as a whole. The EPA
di sagrees with assertions that a proper analysis of section
112 provisions applicable to major and area stationary
sources cannot be performed w thout considering em ssions
fromnon-section 112 sources, and with the view that the
section 112(m (6) renedy nmay apply to sources other than
donmestic stationary sources of HAP. |In contrast, including
non-section 112 sources wthin the scope of the assessnent
of whether section 112 is adequate m ght arguably force an
“i nadequacy” determ nation, since it goes w thout saying
that section 112 cannot be used to regul ate HAP em ssi ons
from such sources. This could then result in the
confounding situation that if HAP em ssions fromthose non-
section 112 sources cause section 112 to be inadequate, EPA
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woul d be required to establish further controls applicable
only to section 112 sources in order to renmedy the
deficiency, even if doing so could not achieve the desired
result. Moreover, section 112(m)(6) provides authority to
establish further regulations only “in accordance with”
section 112, and does not itself enable EPA to adopt
regul ati ons applicable to sources covered by other titles in
the Act (or not covered at all by the Act). Therefore, EPA
believes that the nore reasonabl e reading of the nandate of
section 112(m (6) that the regulatory renmedy be “in
accordance wth” section 112 is as a limtation on the
sources of HAP that EPA is to include within the scope of
the determ nation. Under EPA s reading, the scope of
Congress’s question regardi ng the adequacy of section 112,
and the scope of the renedy Congress allowed EPA to
establish if section 112 is inadequate, are consistent, and
the further regul ati ons adopted under section 112(n)(6)
could be crafted to address what ever deficiency EPA woul d
have found in the other provisions of section 112 itself.

| f Congress had i ntended EPA to include non-section 112
sources within the scope of the determnation, in order to
allow EPA to apply the section 112(m(6) renedy to the
deficiency caused by the failure of section 112 to extend to
such sources, Congress would not have limted its scope to
further regul ati ons under section 112.
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The EPA di sagrees with argunents that Congress intended
t hat EPA coul d use section 112-1i ke procedures to |ist other
types of sources and establish section 112 controls for
them The Clean Air Act establishes a distinct separation
of the stationary source and nobil e source prograns, under
whi ch single sources are to be regul ated under either the
nobi |l e source or stationary source prograns.!® This
separation is due to the fundanental differences in approach
of the two prograns. The stationary source program
generally applies to owners and operators of stationary
sources, while the nobile source program generally applies
to manufacturers of engines and vehicles that are sold in
United States comerce (w thout generally regul ating
operation of those nobile sources). Under the commenter’s
reading, this separation would fall. The EPA al so believes
section 112(nm)(6) could not possibly be interpreted as
conferring jurisdiction to regul ate sources that are outside

the scope of the Clean Air Act entirely (e.g., foreign

13See, e.g. section 111(a)(3), defines “stationary
source” for purposes of section 112: “The term ‘stationary
source’ neans any building, structure, facility, or
installation which emts or may emt any air pollutant.
Nothing in title Il of this Act relating to nonroad engines
shall be construed to apply to stationary internal
conbustion engines.” 42 U S . C 7411(a)(3), 7412(a)(3). See
al so section 216(11), defining “nonroad engine” as ”"an

i nternal conbustion engine ... that is not subject to
st andards pronul gated under section 111 ....” 42 U S.C
7550( 11).
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sources) or activities that do not fit within either of the
basi ¢ regul atory approaches of the Act (e.g., background
concentrations of HAP in the environnment that do not
constitute either stationary or nobile sources).

The EPA al so disagrees with commenters who argued that
t he adequacy determ nati on should cover pollutants that are
not listed as HAP. While the other paragraphs in section
112(m) allow EPA to exercise discretion to study and report
on the inpacts of deposition of non-HAP such as nitrogen
conpounds, section 112(m(6) is explicit in stating that EPA
is to determ ne whether section 112 is adequate to prevent
effects associated with HAP deposition, and does not require
EPA to include within the scope of the determ nation other
pol lutants the Agency has chosen to address under ot her
aspects of the Great Waters program The EPA, having
exercised its discretion to address NOx under section
112(m (1)-(4), is required under section 112(m (5) to report
to Congress on the results of any nonitoring, studies, and
i nvestigations regardi ng NOx conducted under section 112(m).
That report is required to include, anong other things, a
description of any revisions to existing Federal |aw EPA
identifies as necessary to assure protection of human health
and the environnment (42 U.S.C. 7412(m(5)(E)). However, the
separate and distinct requirement in section 112(m(6) that
EPA determ ne the adequacy of section 112 refers only to
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deposition of HAP, without the reference to the

di scretionary authority to study non-HAP under the other
provi sions of section 112(m. Mreover, as discussed above,
the remedy for an inadequacy determnation is further

regul ati on under section 112, which can only address

pol lutants that have been |listed as HAP.!* Since the

rul emaki ng procedures and criteria for listing a pollutant
are clearly set forth in section 112(b), EPA does not
believe it would have the | egal authority to grant HAP
status to a pollutant nerely by exercise of its discretion
to include a non-HAP within the scope of its nonitoring and
studying functions under the G eat Waters program For a
ni trogen conpound, e.g., NOx, to conme within the scope of
the section 112(m (6) determ nation and possi ble renedy, it
woul d first have to be listed as a HAP pursuant to section
112(b). Further, EPA disagrees with assertions that by
excluding NOx fromthe scope of the adequacy determ nation,

it is violating the consent decree in Sierra Cub v.

Browner. The consent decree does nothing to extend the
| anguage of section 112(m(6) to cover non-HAP pol |l utants.
Therefore, EPA continues to believe that the approach

taken in the draft determnations to focus on only donestic

¥Thi s does not inply, however, that EPA nay not assess
the need to pursue any future revisions to existing Federal
| aw necessary to assure protection of human health and the
envi ronnent from NOx em ssions.
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stationary sources of HAP was correct. Today’'s section
112(m) (6) determ nations consequently are limted to

consi deration of the adequacy of the other provisions of
section 112 to prevent the enunerated effects associated
with HAP em ssions fromsources that are wthin the scope of

EPA' s section 112 regulatory authority (62 FR 36438-39, July

7, 1997).
D. Definition of Adverse Environnental Effect
1. Summary of the Comrents

Envi ronnental group conmenters objected to EPA' s
interpretation that the | anguage in the section 112(a)(7)
definition of “adverse environnental effect” applies to as
broad a set of environnmental inpacts as does the | anguage in
section 112(m (6) addressing “serious or w despread
environnental effects” associated with HAP deposition. They
did not agree with EPA that the | anguage in the two
subsections functions interchangeably, primarily because
section 112(m (6) uses the word “or” to link “serious” with
“wW despread” environnmental effects, rather than the word
“and.” (In contrast, section 112(a)(7) defines “adverse
environnental effect” to nean “any significant and
w despread adverse effect, which may be reasonably
anticipated, to wldlife, aquatic life, or other natural

resources, including adverse inpacts on popul ati ons of
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endangered or threatened species or significant degradation
of environnental quality over broad areas.”) The commenters
argued that an environnental inpact could qualify under the
former test while not under the latter, nmeaning that the
uni verse of effects under the definition of adverse
environmental effect is necessarily narrower than the
uni verse of effects section 112(m (6) addresses. The
commenters asserted that under EPA's interpretation, EPA
could not, for exanple, prevent effects of nmercury
deposition in the Everglades on alligators or protect a
particul ar ecosystem such as one of the G eat Lakes or even
the Great Lakes ecosystemas a whole. The comrenters cited
| egi slative history that they believe supports the view that
Congress deliberately used the disjunctive “or” in section
112(m (6), and argue that EPA inproperly relies upon case
law i n support of the proposition that the use of “or”
shoul d not automatically render it as applying differently
than the definition of “adverse environnental effect.”
2. EPA’ s Response

The EPA continues to believe that the scope of the term
“adverse environnental effect” defined in section 112(a)(7)
applies just as broadly as the | anguage in section 112(n)(6)
directing EPA to address “serious or w despread

environnental effects.” The Agency recognizes that the
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| anguage of the two sections is literally different. But
EPA al so urges that the presence of that difference reveals
a substantial degree of anmbiguity in the statutory |anguage
that EPA, in inplenmenting section 112(nm(6), nust reasonably

interpret (Chevron U . S. A, Inc. v. NRDC, 467 U S. 837

(1984)).

The EPA does not agree that the use of “or” in section
112(m) (6), conbined with the subsection’s explicit reference
to indirect exposure pathways and bi oaccunul ati on, neans
that it nust be interpreted as specifically providing EPA
nmore authority to address inpacts from HAP deposition than
is provided otherw se under section 112. The EPA does not
believe that inpacts resulting fromindirect exposure
pat hways or bi oaccunul ati on are excluded fromthe scope of
the definition of “adverse environnental effect.” This is
partly because several other provisions of section 112
reveal Congress’ broader concerns with these aspects of HAP
em ssions, such as the section 112(a)(1) definition of
“maj or source,”!® the section 112(b)(2) criteria for adding

pol lutants to the HAP |ist,!® and the section 112(m (1) (D

5As nmentioned above, section 112(a)(1l) allows EPA to
establish LQER for determ ning whether a source i s mmjor,
based on such factors as persistence, potential for
bi oaccunul ation, or other relevant factors.

Sections 112(b)(2) and (3) require eval uation and
revision of the |ist based on factors such as exposure
pat hways ot her than inhal ation, bioaccunul ati on, deposition.
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directive that EPA assess adverse effects to the environnent
from HAP deposition.! Since EPAis clearly enpowered to
consi der these factors when inplenenting the broader section
112 program the fact that section 112(m(6) also explicitly
refers to them does not nean that it provides greater
authority than section 112 otherw se does in allow ng EPA to
prevent “adverse environmental effects.” |In fact, the
broader | anguage in section 112(a)(7) referring to “any”
enunerated effect “which nmay be reasonably antici pated”

evi nces congressional intent to not restrict the scope of
that termto only certain specific inpacts.

For simlar reasons, EPA disagrees that the sentence
construction in section 112(a)(7) and 112(m (6) force a
conclusion that the scope of environnental effects in the
|atter is broader than that in the fornmer (and that the
ot her provisions of section 112 are therefore inadequate).
In interpreting the anbi guous | anguage of section 112(m(6),
t he Agency has di scovered clear evidence of congressional
intent for the two phrases to have the sanme neaning. First,
in the provision of section 112(m initially establishing
the Geat Waters program section 112(m (1) charges EPA to

“eval uate any adverse effects to public health or the

7Section 112(mM (1) (D) includes as an exanpl e of
“adverse effects to public health or the environnent”
effects that result “fromindirect exposure pathways.”
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envi ronnent caused by (HAP) deposition (including effects
resulting fromindirect exposure pathways).” This use of a
variant of the |language in the definition of “adverse
environnental effect,” as inclusive of the sanme types on
non-di rect exposure routes as that nmentioned in section
112(m (6), suggests Congress’s use of different | anguage in
section 112(m(6) than is used el sewhere in section 112 may
have been inadvertent.

Second, the legislative history suggests that the
menbers of Congress chanpi oning section 112(m (6) understood
its | anguage to enconpass the sanme scope as adverse
environnental effects. For exanple, in describing the
anendnent to add section 112(m(6), Congressman Levi ne
stated, “If the EPA finds that the Cean Air Act does not
protect human health or the environnment from airborne
depositions, the EPA would be required to devel op

regul ations to prevent such adverse effects.”?!®

8Remar ks of M. Levine, House Debate 5-21-90,
reprinted in “A Legislative H story of the Clean Ar Act
Amendnent s of 1990,” at 2633. See al so, Remarks of M.
Bilirakis, House Debate 5-23-90, id., at 2941 (“The
amendnent further grants authority to EPA to regul ate such
substances should it find that the anended Clean Air Act is
i nadequate to prevent serious adverse effects on human
health and the environnent.”); Remarks of M. Lagomarsi no,
id., at 2946 (“If the EPA finds that other provisions of the
Clean Air Act do not adequately prevent depositions, the EPA
woul d be authorized to develop regulations to prevent such
adverse effects.”); Remarks of M. Levine, id., at 2938 (“In
the event that the EPA found that other provisions of the
Clean Air Act did not adequately prevent serious adverse
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Third, EPA disagrees that the |anguage of section
112(a) (7) defining adverse environnmental effect nust be so
narrow y construed as to prevent the Agency from being able
to use its various section 112 authorities to address
significant inpacts that occur, for exanple, in only a
single Geat Lake (or the Great Lakes collectively) or such
a substantial water body as the Everglades. 1In the section
112(a)(7) reference to “any” enunerated effect in the
singular clearly contenplates inpacts of |limted geographic
scope, suggesting that the “w despread” criterion does not
present a particularly difficult threshold to cross. This
is further supported by the fact that section 112(a)(7)
provi des as an exanpl e of adverse environnental effects,
adverse inpacts on popul ati ons of endangered or threatened
species, which as reflective of their inperiled status are
especially likely to exist in |limted geographic areas.
Moreover, EPA has in other contexts interpreted “w despread”
to have a very localized neaning: e.g., EPAinterpreted

“W despread” econom c inpacts as being those that applied to

i npacts, the EPA would be required to devel op regulations to
prevent such adverse inpacts with regard to the Pacific,
Arctic, Atlantic, and eastern gulf coasts.”; Remarks of Ms.
Lowey, 1d., at 2939 (“Under the Anendnment, if EPA finds that
the Cean Air Act does not adequately mnimze dangers to
human health and the environnent fromtoxic depositions, EPA
is authorized to devel op regulations to prevent such adverse
effects.”).
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a single conmmunity.?® Utimtely, EPA believes that the
“W despread” criterion would not exclude inpacts that m ght
occur in one of the Geat Lakes, the Chesapeake Bay, another
Great Waters water body, or a significant portion of such a
wat er body. For exanple, EPA believes that it could, in
appropriate cases, enploy its section 112 authorities to
address adverse environnental effects in concert with its
efforts to establish total maxi numdaily | oads under the
Cl ean Water Act.

Fourth, EPA continues to believe the case law cited in
the draft determnation, in addition to nore recent case
law, is supportive of the Agency’ s approach (e.g., De Sylva

v. Ballentine, 351 U S. 570 (1956) (“the word ‘or’ is often

used as a carel ess substitute for the word ‘and,’ that is,
it is often used in phrases where ‘and’ woul d express

greater clarity”); Bell Atlantic Tel ephone Co. v. ECC, No.

97-1432 (D.C. Cir.. Dec. 23, 1997); AlarmIndustry

Communi cations Committee v. FCC, No. 97-1218 (D.C. Cr. Dec.

30, 1997); U.S. v. Mwore, 613 F.2d 1029 (D.C. Cr. 1979);
US v. One Rolls Royce, 43 F.3d 794 (3rd Cir. 1994); Kelly

v. \Wauconda Park Dist., 801 F.2d 269 (7th Cr. 1986); U.S.

v. Sneathers, 884 F.2d 363 (8th Cr. 1989)). The EPA does

19See Final Rule, Water Quality Standards Regul ati on,
48 FR 51400, 51401 (Novenber 8, 1983), codified at 40 CFR
131.10(g) (6).
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not believe it is necessary to read the literal differences
in the | anguage of section 112(a)(7) and 112(m)(6) as being
determ native of the adequacy of section 112. As shown by
the legislative history, Congress did not appear to assune
it was requiring EPA to do so. The use of |anguage simlar
to that in section 112(a)(7) in establishing the general
Great Waters program shows Congress expected the scope of
environnental effects addressed by the Great WAaters program
to be the sanme as those that would qualify as adverse under
section 112. |If the literally different | anguage absolutely
forced a difference in real neaning, the need for Congress
to have asked EPA to assess the adequacy of the other
provi sions of section 112 would not be apparent, since as a
definitional matter, it would have been inpossible for
section 112 to be “adequate” for purposes of section
112(n) (6).

The EPA al so believes ot her considerations argue
agai nst maki ng too nmuch of the | anguage differences of the
two subsections. Read literally, it is not necessarily the
case that section 112(nm)(6) would reach a broader universe
of inpacts than does section 112(a)(7). This is because
section 112(a)(7) could be interpreted as allowing EPA to
address a singular inpact that may nerely be reasonably
anticipated (i.e., a lone inpact that does not yet exist but
that could be rationally expected to occur), whereas section
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112(m (6) could be interpreted to address only presently
occurring inpacts that exist in the plural. In addition,
while under a literal reading of section 112(m(6), a
qualifying effect could be one that is nerely “w despread”
but not “serious,” the fact that an inpact m ght not be
serious could conplicate the Agency’ s practical ability to
address it in a regulatory context, whereas under section
112(a)(7) that “w despread” inpact would only need to be
“significant” in order to be plainly within the
definition.?® As a result, EPA believes that it is
reasonable to reconcile the differences in the statutory

| anguage of section 112(a)(7) and 112(m(6) in a nmanner that
makes t hem nost consistent and seens to give greatest effect
to Congress’ apparent intended nmeani ng and purpose (Bell

Atlantic Tel ephone Co.s v. ECC, No. 97-1432 (D.C. Cr. Dec.

23, 1997)). The Agency continues to rely on the rationale
contained in the draft determ nation for this approach (62
FR 36440-41, July 7, 1997).
E. Regul ations to Control Em ssions of Pollutants

The EPA al so received comrents questioning the ability

of the provisions of section 112 relating to em ssion

20See the dictionary definitions of “serious” as
“havi ng i nportant or dangerous possible consequences,” and
“significant” as “having or likely to have influence or
effect” Webster’'s Ninth New Colleqgiate Dictionary (Merriam
Webster Inc., Springfield, MA® 1986).
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standards to control HAP and prevent adverse inpacts from
deposition. Sone of these coments raised distinct
guestions about whether certain provisions could be used to
address the effects enunerated in section 112(m(6), while
others focused on the timng the Act provides for

i npl enenting these provisions, even assum ng they can
prevent the enunerated effects.

1. Summary of the Comrents

a. Uility of Section 112 Em ssion Control Provisions.
State and environnmental groups commented that even where

ai rborne deposition of HAP has serious adverse effects to
public health and the environnent, EPA's ability to control
em ssions of those HAP under the section 112(d) MACT and
GACT prograns is still constrai ned by what current
technol ogy can achieve. The commenters requested that EPA
descri be how MACT standards will in fact be devel oped to
prevent adverse effects. They then argued that even though
the section 112(f) residual risk authority allows nore
stringent post-MACT or -GACT standards based on

envi ronment al needs, since section 112(f) requires EPA to
consider factors such as “costs, energy, safety, and other
relevant factors” in setting residual risk standards to
prevent an adverse environnental effect and does not

explicitly address indirect exposure pathways, it is
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anbi guous how nuch legal flexibility EPA has to actually
achi eve environnental quality-based goals. Since section
112(m (6) does not specify these factors but does refer to
i ndi rect exposure pathways, they argued, it nust provide
greater authority. Sone argued that EPA's regul atory
authority contains a gap sinply by virtue of the fact that
nobi | e sources and foreign sources emt HAP that deposit in
the Geat Waters, while section 112 can only reach donestic
stationary sources, and that section 112 is inadequate to
control other human activities or other causes of HAP
deposition, such as pesticide application and

revol atilization

b. Timng of Inplenentation of Section 112 Provisions to
Control HAP Em ssions. State and environnmental groups
observed that EPA is still in the process of establishing
initial MACT standards, and that EPA nay wait up to 8 nore
years after pronul gation of MACT before setting environnment-
based residual risk standards after MACT has been
established for a source category. They noted that these
standards would then |ikely be subject to litigation,
especially due to the requirenent that EPA consider the
several aforenentioned factors in setting residual risk
standards. They then argued that the fact that EPA has

al ready m ssed several statutory deadlines under section 112
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suggests the timng of EPA s inplenentation of the program
may be too protracted. Since sonme argued that the

determ nation was due in 1993 and was to address the new
regul atory program wth further regulations required if EPA
found section 112 to be inadequate, those further renedi al
regul ati ons were due to be established and successfully

i npl enmented | ong before then.

The nmenbers of Congress who objected to the draft
adequacy determ nation were troubled by the | ack of focus on
the amount of time that it would take to achieve the G eat
Wat ers goal s under the other provisions of section 112
(letter to Carol Browner, dated Cctober 3, 1997, docket item
#1V-G 474). Those nmenbers asked EPA to inform Congress of
the Agency’s specific plan and tinme frame for using section
112, and stated that if the required protection can be
provided but not in a “tinely fashion,” section 112 is not
adequat e.

2. EPA’ s Responses

a. Uility of Section 112 Em ssion Control Provisions. The
Agency recogni zes that MACT and GACT standards pronul gated
pursuant to the provisions of section 112(d) are not
required to achi eve specified health-based results or to
prevent specified environnental effects. However, section

112(d) (2) does contenplate that EPA would take into account
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measures that are consistent with “pollution prevention”
princi pl es when setting standards. For exanple, the
introductory | anguage to section 112(d)(2) directs EPA to
establish standards that, where achievabl e, prohibit

em ssions of HAP, and paragraph (A) of that subsection
anticipates that MACT wll either reduce or “elimnate” such
em Ssi ons.

In addition, EPA disagrees that the factors EPA is
required to consider in setting health- or environnent-based
residual risk standards under section 112(f) would limt
EPA's ability to prevent adverse effects resulting from HAP
deposition to any greater degree than would be the case if
EPA were to adopt standards under section 112(m(6). As
explained in the draft determ nations, EPA has substanti al
di scretion in determ ning how to eval uate those factors and
what weight to give them and need not val ue any single
factor above the others or above the need to prevent an
adverse environnmental effect.?? Wile section 112(n)(6)
does not refer to factors such as those specified in section

112(f)(2), under the Great Waters provision, the Agency is

2INew York v._Reilly, 969 F.2d 1147, 1150 (D.C. GCr
1992) (citing Center for Auto Safety v. Peck, 751 F.2d 1336,
1342 (D.C. Cr. 1985), Weyerhauser Co. v. Costle, 590 F.2d
1011, 1045 (D.C. Cr. 1978) (Congress “left EPA with
di scretion to decide how to account for the consideration of
factors, and how nuch weight to give each factor.”);
Appal achi an Power Co. v. EPA, No. 96-1497 (D.C. Gr.
February 13, 1998).
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directed to establish such further regul ations “as may be
necessary and appropriate to prevent” adverse effects from
HAP deposition to the Great Waters. Congress’ use of such
| anguage indicates that EPA is expected to weigh
considerations in addition to the need to prevent adverse
ef fects when establishing regul ati ons under section
112(m) (6). Such further regul ations would need to be both
“necessary” and “appropriate” to achieve their purpose, and
the factors that EPA traditionally considers when
establishing binding regulations (e.g., costs, technol ogi cal
feasibility, lead tine, safety, energy) would naturally cone
into play. The EPA also disagrees with the assertion that
residual risk regulations could only be devel oped in
consi deration of direct exposure pathways. Nothing in the
statutory | anguage of section 112(f) inplies such a
limtation on the utility of the residual risk program
And, in light of the fact that other provisions of section
112 such as the definition of nmajor source at section
112(a) (1) and the section 112(b) HAP listing provisions
permt EPA to consider indirect exposure pathways,
consi deration of such effects would not be precl uded under
the residual risk program

The EPA al so di sagrees that section 112, sinply due to
its limted reach of applying only to donestic stationary
sources, is inadequate. Congress could not have assuned
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that the adequacy question could be answered so easily,
since it was common know edge that the section 112
authorities could only apply to stationary sources. The
commenters have not identified any inadequacies in the
provi sions of section 112 thensel ves that woul d prevent EPA
from addressi ng adverse inpacts from deposition of HAP
emtted by donestic stationary sources, and therefore EPA
di sagrees that section 112 contains a gap in authority. In
sum EPA continues to believe it has sufficient |egal
authority through the inplenmentation of section 112(d) and
112(f) to achieve the preventative nmandate of section
112(m) (6), and continues to rely upon the rationale
contained in the draft determ nations (62 FR 36442-44, July
7, 1997).

In addition, EPA wi shes to point out two additional
provi sions of section 112 that support the Agency’s
conclusion that it is adequate under section 112(n(6).
First, section 112(d)(4) provides that, with respect to
pollutants for which a health threshold has been
established, the Adm nistrator may consi der such threshol d
level, with an anple margin of safety, when establishing
em ssion standards under section 112(d)(42 U S.C
7412(d)(4)). |If EPA invokes this provision, it must assure
that any em ssion standards would not only result in anbient
concentrations that would protect the public health with an
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anple margin of safety, but that the standards would al so be
sufficient to protect against the threat of adverse
environmental effects (62 FR 33631, June 20, 1997). Second,
under section 112(1), states may devel op and submt to EPA
for approval their own prograns for inplenentation and
enforcenment of em ssion standards for HAPs (42 U.S. C.
7412(1)(1)). The EPA has previously stated its view that
section 112(l) provides authority to approve state prograns
that contain elenments for controlling the potential-to-emt
(PTE) of source HAP em ssions (61 FR 36295, 36296-7, July
10, 1996). Under such a program a state could, for
exanpl e, issue a prohibitory rule applicable to source HAP
em ssions, or a federally enforceable state operating permt
applicable to a specific source to control its HAP PTE

b. Timng of Inplenentation of Section 112 Provisions to
Control HAP Em ssions. The fact that EPA has m ssed sone of
the statutory deadlines established in the Act is not
relevant to the subject of the adequacy of section 112 to
prevent adverse effects from HAP deposition. If anything,
the Clean Air Act’s provision of a nmechani smunder section
304 by which citizens can enforce these statutory deadl i nes
and seek to conpel EPA to inplenment the provisions of
section 112 (a failure which is only “tenporary” in that it

does not preclude ultimate inplenentation of the underlying
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statutory authority) supports EPA's confidence in the
substantive utility of section 112. The EPA al so di sagrees
with the interpretation that the Novenber 15, 1995 deadli ne
in section 112(m (6) for establishing any necessary and
appropriate further regul ati ons conpels a concl usion that

t he other provisions of section 112 that provide |ater
deadlines are either inadequate or are irrelevant for

pur poses of the determ nation. Nowhere in section 112(n)(6)
does it specify at what point in tinme sources would be
required to conply with such further regul ations, or at what
poi nt the environnmental goals of section 112(m(6) would

have to be achieved (e.g, Appalachian Power Co. v. EPA No.

96- 1497 (D.C. Cir., February 13, 1998)). It is certain that
Congress, in enacting the conplicated provisions of section
112 in the 1990 Anendnents, understood that full devel opnent
of the HAP program woul d take a significant anount of tine,
and that, in addition, full source conpliance with the new
program woul d not occur inmediately upon the establishnent
of the program The schedul es for devel opnent and
conpliance contained in section 112(e) and 112(i), for
exanpl e, are clear evidence of this understanding. In |ight
of this, if Congress had in fact intended that any
regul ati ons adopted under section 112(m (6) woul d be

i mredi ately i nplenmented and enforced, with successful
results, upon their pronmulgation, it would have been
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unnecessary to ask whether the other provisions of section
112 that enployed the nore detail ed and | onger
i npl enent ati on schedul es are adequate, since they clearly
coul d not have been. Rather, EPA believes that the specific
tinmetables for inplenentation of the other section 112
provi sions, contrasted with the bare deadline in section
112(m) (6) for promul gating any necessary and appropriate
further regulations, actually do nore to assure tinely
achi evenment of the intended results, as a statutory matter,
t han does section 112(m (6). Therefore, EPA rejects the
readi ng that section 112(m)(6) requires the actual
prevention of adverse effects from HAP deposition to be
achi eved in advance of when the other provisions of section
112 coul d be enployed to prevent them

The EPA recogni zes that the tine frame for
i npl enentation of section 112 is also a concern of the
menbers of Congress who objected to the draft adequacy
determ nation, and who requested EPA to set forth the
Agency’s specific plan and schedul e for inplenenting section
112. In response, EPA first refers attention to section
112(c)-(f), which establishes several deadlines for EPA

action.?? 1In addition, there have been several consent

2l n summary, section 112(c)(3) in concert with section
112(k) (3)(B) requires EPA by Novenber 15, 1995, to have
listed categories and subcategories of area sources
sufficient to ensure that 90 percent of area source
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decrees entered by the district courts establishing new
deadlines in cases where EPA has m ssed the statutory
deadlines.?® Finally, EPA has included in the docket for
today’s notice a docunent that sets forth in detail EPA's
nost up-to-date expected schedule for inplenentation of the
general section 112 program which has al so been forwarded,
along with a copy of this notice, to the individual nenbers
of Congress who signed the letter cormmenting on the draft
determ nati on
F. Mercury and Electric Uilities Reports to Congress
1. Summary of the Comrents

In comments supporting the discussion of the section
112(n) provisions governing reports to Congress on nercury

enm ssions and enm ssions fromelectric utilities in the draft

em ssions of the 30 HAP that present the greatest threat to
public health in |large urban areas are subject to
regul ati ons promul gated by Novenber 15, 2000; the sane
deadl i nes apply under section 112(c)(6) for listing and
regul ati ng sources of em ssions of seven specified HAP that
are pollutants of concern for the Geat Waters Program
section 112(d)(2) provides a detailed schedule for the
regul ati on of coke ovens; section 112(e)(1) establishes
deadl i nes for pronul gation of MACT and GACT st andards
rangi ng from Novenber 15, 1992, though Novenber 15, 2000;
section 112(f)(2) provides the deadlines for establishing
residual risk standards after promul gation of standards
under section 112(d); and section 112(i) sets forth the
detail ed schedul es for when certain types of sources are
required to conply with pronul gated standards.

ZDocket nunber A-97-21; item#l1-B-2 for 2 year and 4
year MACT schedul es.
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determ nations, an industry comenter stated that attenpting
to regulate electric utility steam generating units under
section 112(m (6) (assum ng the Agency concl uded that the

ot her provisions of section 112 are inadequate) would thwart
Congress’ intent that regulation of such units under section
112 could occur only if EPA had found under section
112(n) (1) (A) that regulating these sources is necessary and
appropriate. Especially if regulation under section

112(m (6) were attenpted in advance of the conpletion of the
section 112(n)(1)(A) utility study, they argued, section
112(n) (1) (A) would be rendered irrel evant.

An environnmental group commenter, on the other hand,
argued that since at the tinme of the draft determ nations
neither the nmercury nor the utility reports were conpl et ed,
and EPA had not made any decision regarding whether it is
necessary and appropriate to regul ate HAP em ssions
(particularly mercury) fromelectric utility steam
generating units, EPA is obligated under section 112(m (6)
to “imedi ately” pronulgate further regulations to reduce
mercury em ssions from coal -burning power plants. In the
alternative, they demanded that EPA i nmedi ately conplete the
mercury and utility reports and pronul gate neasures to
reduce nercury from power plants such that adverse health
effects fromnercury in the Geat Waters, and resulting fish
consunption advisories, are elimnated.
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2. EPA’ s Response

The EPA agrees that section 112(n)(1)(A) is the primary
provi sion of section 112 pursuant to which the Agency could
determ ne whether it is appropriate to regul ate HAP
em ssions fromelectric utilities. The EPA wll be making
the determ nation of whether it is appropriate and necessary
to regulate such em ssions in the context of fulfilling the
Agency’s responsibilities under section 112(n)(1). If EPA
concl udes that such regulation is necessary and appropri ate,
the full range of authority contained in section 112 woul d
be available to address HAP emtted by electric utilities.

The EPA di sagrees that the then-pending status of the
mercury and utility reports established an i medi ate duty
for EPA to regulate nmercury em ssions fromelectric
utilities under section 112(m(6). The environnental
group's position is based on its view that section 112(m (6)
requires EPA to regulate all HAP em ssions under that
provi si on pendi ng devel opnent of the broader regul atory
program under the other provisions of section 112. The EPA
does not believe that section 112(n)(6) trunps the statutory
schedul e for devel opnment of the section 112 program The
EPA al so notes that the demand that EPA “inmediately”
promul gate controls under section 112(m)(6) for mercury

em ssions fromutilities conflicts with the schedul e
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reflected in the consent decree entered in Sierra G ub, et

al v. Browner, under which any further em ssions standards
woul d not be due until Novenber 15, 2000.
G Solid Waste Incineration Units
1. Summary of the Comrents

An environmental group commented regardi ng EPA s
di scussion of its authority under section 112(f) and 129 to
regul ate HAP em ssions (and em ssions of other pollutants)
fromsolid waste incineration units such as nedical and
muni ci pal waste incinerators. |In essence, these comments
object to the standards EPA has al ready devel oped under
section 129 for controlling em ssions fromthese sources,
and demand that EPA explain exactly how the Agency w ||
i npl enent the residual risk programto address any renaining
i npacts that may exist. They |list several specific things
that the comenter believes revised standards under section
129 nmust achieve or incorporate. These include setting a
goal of zero discharge of dioxin for all nedical waste
i ncinerators, and ot her such regulatory actions to achi eve
the preventative goals of section 112(m(6).
2. EPA’ s Response

The comments objecting to the stringency of the current
section 129 standards for nedical and nunicipal waste

incinerators are not wthin the scope of today’s

87



determ nation of whether the statutory authorities provided
by section 112 are adequate. These regul ati ons were adopted
pursuant to the procedural requirenents of section 307(d) of
the Act. The proper forumfor challenging the sufficiency
of a particular regulation is either: 1) the rul emaking
action establishing the standard itself (either in comments
on the proposed regulation or in a petition for review of
the final action rul emaking action under section 307(b));
or, 2) a petition for reconsideration of the final rule (and
possi bl e petition for review of the Agency’s final action in
response to the petition). Today’'s notice is not the
appropriate place to address conmments objecting to the
subst ance of the regul ati ons adopted pursuant to section
129. Rather, EPA notes that the commenter does not dispute
EPA's view that the section 112(f) residual risk authority
applicable to sources regul ated under section 129 provides a
val uabl e statutory tool for preventing adverse effects from
HAP em ssions depositing into the Great Waters.
H. O her Comments Regardi ng the Adequacy of Section 112
1. Summary of the Comrents

Several other m scell aneous comrents regarding the
adequacy of section 112 to prevent adverse effects from HAP
deposition were submtted. Sone argued that section 112

cannot be adequate in light of the fact that EPA recently
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signed the Great Lakes Binational Toxics Strategy
(Canada/ U. S. - April 7, 1997). Simlarly, sonme argued that
initiatives such as the Great Lakes Water Quality Cui dance
indicate that additional |egal authorities beyond section
112 are needed to protect public health and the environnent.
O hers commented that while NOx is not a |listed HAP and t hus
not within the scope of the section 112 regulatory reach of
the section 112(m (6) renedy, there is nounting evidence
that NOx and sul fur dioxide (SQ2), precursors to acid rain,
may act synergistically to exacerbate the probl ens caused by
certain HAP, such as nercury by lowering the alkalinity of
receiving waters. Since EPA has no authority under section
112 at all to regulate pollutants other than HAP, the
commenter argued, and since a conprehensive approach to
remedyi ng adverse inpacts from deposition of nmercury may
arguably require additional regulation of NOx and SO2

em ssions, section 112 cannot be adequate. Another
comment er demanded that EPA's action to issue the

determ nations serve as a vehicle for particular substantive
actions, such as reduci ng ongoing em ssions of PCB emtted
by utilities and landfills, creating an inventory of
pesticide use in the United States, developing a G eat Lakes
pesticide initiative, and preventing air revolatilization of
HAP in inplenenting the Assessnent and Renedi ati on of
Cont am nat ed Sedi ments program This comenter stated that
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EPA did not explicitly address whether section 112 is
adequate to prevent adverse effects to especially sensitive
segnents of the popul ations, such as children, and why, if
adequate authority exists, the Agency has all egedly not
applied it to elimnate the “environnental injustice” of
these effects. The commenter noted that fish consunption
presents nore acute risks for people especially vul nerable
to toxics, such as nursing wonen and unborn children, and

t hen observed that EPA in the first Report to Congress
stated that since certain sub-popul ations such as Native
Anmericans are nore likely to consune greater anmounts of
Great Lakes fish and, therefore, be nore exposed to toxic
chemcals, their effects need to be considered in decision
maki ng on toxic substances control. The comrenter asserts
that since the draft determ nations did not separately or
explicitly address environnental justice issues, EPAis in
vi ol ation of Executive Order 12898, “Federal Actions to
Address Environnental Justice in Mnority Popul ati ons and
Low I nconme Popul ations.” Another comenter argued that
additional pollutants, particularly dieldrin, a Geat Waters
pol |l utant of concern, nmust be listed as a HAP under section
112(b), due to its effects as discussed in the second
report. Since dieldrinis not currently listed, the
commenter notes, EPA cannot currently regulate it under
section 112 and address its deposition inpacts.
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2. EPA’ s Response

The EPA di sagrees that the fact that EPA has entered
into the Binational Toxics Strategy and other such
initiatives denonstrates that section 112 is inadequate to
prevent adverse effects from HAP deposition of donestic
stationary source em ssions. The EPA has never in any such
action insinuated that its underlying statutory authority to
control em ssions fromthese sources is wanting, and there
is no basis for concluding that EPA s determ nations
regardi ng the adequacy of section 112 are in conflict with
the Agency’'s participation in these initiatives. On the
contrary, EPA has used and will continue to use its
authority under section 112 to further the goals of
strategi es such as the Binational Toxics Strategy. The EPA
al so disagrees that the exacerbating effects NOx and SO2 may
have on HAP deposition inpacts conpels an inadequacy
determ nation. The EPA can still use its section 112
authority to address the HAP em ssion conponent of such
i npacts, and while unlisted pollutants such as SO, and NOx
may not be regul ated under section 112, there are ongoi ng
efforts under the Clean Air Act to control non-HAP
em ssi ons. The EPA referred to this authority in the draft
determ nation partly in order to highlight the fact that

whil e certain pollutants cannot be controll ed under section
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112, that does not automatically render section 112
i nadequate to control em ssions of pollutants that are HAP
The EPA sees no restriction in section 112 that would
precl ude the Agency from preventing inpacts caused by HAP
that are enhanced by the presence of other pollutants. The
comments that request EPA to take particul ar actions are not
directly relevant to the question of whether the other
provi sions of section 112 are adequate to prevent adverse
effects from HAP deposition. Mreover, charges that EPA has
failed to conmply with Executive Order 12898 because the
draft determnation did not explicitly discuss effects on
particularly sensitive segnments of the popul ati on do not
recogni ze that EPA stated it believes that section 112 is
adequate to prevent any of the enunerated adverse effects
from HAP deposition. This necessarily includes qualifying
adverse effects that are experienced by sensitive popul ation
segnents, such as children and nursing nothers, and those
experienced by segnents of the popul ation that experience
greater exposure to environnmental toxics, such as Native
Anmericans. The EPA's assessnent of its |legal authority
under section 112 was not limted to whether the Agency can
act to prevent adverse effects experienced only by a
“majority” of citizens. |Indeed, the definition of adverse
environmental effect in section 112(a)(7), and the rel evant
provi sions of section 112(f)(2) directing EPA to protect the
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public health with an anple margin of safety, are in no way
so limting. Finally, EPA notes that the Executive O der
applies to EPA s inplenentation of section 112 and to the
regul atory actions EPA takes under its provisions, thus
ensuring that environnental justice issues will be taken
into consideration as the various section 112 prograns are
devel oped. In response to the request that dieldrin be
listed as a HAP, EPA notes that interested citizens may
petition the Agency to add substances to the section 112(b)
HAP |ist, and the cormmenter is welcone to do so. Today’'s
notice would not be a proper forumfor conducting this
rul emaki ng exerci se.
| . Comments Regarding the Need for Further Regul ations
under Section 112(mnm)(6)

Many comrents objected to EPA's draft determ nation
that, since EPA believes the other provisions of section 112
are adequate, no further regul ati ons under section
112(m) (6), beyond those that can otherw se be adopted under
section 112, are necessary and appropriate at this tine.
These objections flow fromthe objections to the draft
adequacy determnation. In addition, several comments were
subm tted concerning the issue of the need for further
regul ati ons under section 112(m (6), notw t hstanding the

i ssue of the adequacy of section 112.
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1. Summary of the Comments

An environnmental group specifically objected to EPA s
statenment that even if section 112 were found to be
i nadequat e under section 112(m(6), further regul ations
under that subsection are not necessary and appropriate at
this time in light of the fact that much scientific
information is still |acking concerning issues such as the
relative contribution of air em ssions of HAP to adverse
effects in the G eat Waters. The commenter argued that the
Agency’s Report to Congress under the Great Waters program
as well as information gathered in support of EPA's actions
i npl enenting section 112, show the need to act under section
112(m) (6) and indicate which sources are responsible for
adverse inpacts. Moreover, the comenter argued that EPA
shoul d have set forth data and analysis in support of its
draft determnation that further regul ati ons under section
112 are not necessary and appropriate at this time. The
commenter clained that EPA has failed to fulfill its duties
under admnistrative law to provide the public with
sufficient information upon which to coment neaningfully.

On the other hand, industry comenters interpreted the
second report as indicating that the science does not yet
exi st to connect air deposition of HAP to actual

environnental or public health effects, or to connect air
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deposition of HAP to individual facilities. As a result,
t hey argued, EPA does not have an adequate technical basis
for inmposing further regul ati ons under section 112(m(6) to
address HAP deposition. In addition, they argued, since
water quality in the Geat Waters is inproving, further
measures under section 112(m (6) are not needed. They al so
argued that current data are limted and unclear, and that
there is too much uncertainty regarding several scientific
i ssues for EPA to be able to support further regul ations.
2. EPA’ s Response

Since EPA is determ ning that the other provisions of
section 112 are adequate under section 112(m)(6), it
therefore follows that further regul ati ons under section
112(m) (6), beyond those that can otherw se be adopted under
section 112, are not necessary and appropriate. However,
EPA does wish to respond to the points raised above in order
to clear up any confusion caused by the Agency’s statenent
in the draft determnations. |In response to comrents
concerning the factual basis for today's determ nations,
EPA s statenent should not be interpreted as neani ng that
EPA concl udes that adverse effects associated with HAP
deposition are not presently occurring or that further
research and action is not necessary. |In fact, EPA believes

that the first and second reports clearly indicate that
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at nospheric deposition of toxic and other pollutants is
often an inportant factor affecting the environnental
conditions of the G eat Waters and can contribute to adverse
ecol ogi cal and human health effects. As the industry groups
observed, water quality does appear to be generally

i nprovi ng. However, the rate of inprovenent in recent years
is declining, and therefore EPA s continued inplenentation
of its section 112 authorities is necessary to ensure
continued inprovenents in water quality.

Wil e EPA believes that it has sufficient authority
under section 112, it is true that EPA s techni cal
information base is such that the Agency is not presently in
a position to conclude confidently that further, unique
regul ati ons under section 112(m(6), beyond those that can
be adopted under the other provisions of section 112, would
be appropriate. The EPA is not presently able to determ ne
what additional types of regul ations beyond those authorized
by section 112, and what donestic stationary sources they
woul d apply to, would be necessary and appropriate to
prevent adverse effects from HAP deposition. The EPA's
under st andi ng of these issues is, however, inproving. For
exanple, in recent years, considerable progress has been
made in quantifying em ssion inventories, nonitoring
concentrations in anbient air and deposition, and nodeling
total atnospheric deposition to a waterbody. Studies are
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inproving the ability to relate deposition to source
categories, and these techniques are being refined in order
to better link effects to individual sources of pollution.
Exam nations are under way for the total picture relating
HAP to a single waterbody (e.g., air deposition, waterborne
and sedi nent inputs, conparing current sources, historic
deposits, and natural sources, and tracking cycling anong
conponents of the systen). Such exam nations are expected
to contribute to EPA's ability to obtain nore focused
information on the inpacts of individual sources. The EPA
is currently drafting the Report to Congress, under section
112(f) (1), on the nethods and significance of risks to
public health and the environnent which may remain after
application of standards to sources subject to regulation
under section 112(d). As these risk evaluations are

devel oped, they can be applied to sources and pollutants to
determ ne the appropriate additional actions that may be
needed.

The EPA's air, water, solid waste, pesticides, and
research offices, working wwth State agencies, universities
and others are noving forward on several fronts to better
characterize multimedi a novenents and effects of pollutants.
Several projects are under way and wi ||l produce data-sets
and analyses wthin the next 1 to 6 years. An extensive
em ssions inventory of individual sources which release air
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toxics is nearing conpletion in the eight Geat Lakes States
and the Province of Ontario and is expected to be publicly
avai lable in the sumrer of 1998. The USA and Canada
cooperative nonitoring network for air quality around the
Great Lakes is conpleting its review of the first 6 years
and is defining an active programfor the next 6 years. The
Lake M chi gan Mass Bal ance project has obtai ned several
years of air-nonitoring data, which are expected to be

rel eased this year, and has begun using advanced conputer
nodel s of air, water, watershed, sedinent, and biota to
characterize novenents and fates of four selected pollutants
in the ecosystem Large scale nodeling to calculate

“ai rsheds” where em ssions significantly inpact each estuary
has begun for the Atlantic and Gulf of Mexico estuaries. A
6-year study of “urban plunmes” in Lake M chi gan and
Chesapeake Bay is just being conpleted to quantitatively
eval uate the inpacts of cities on nearby |arge water bodies
via air transport. Research projects are under way to

i nprove scientific understanding of air and water exchanges
of pollutant netals and organi c conpounds at the air-water
boundary.

Finally, in response to the criticismthat the draft
determ nation did not provide sufficient opportunity for
meani ngful public conment, thereby allegedly causing the
Agency to fail to neet its responsibilities under
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adm ni strative law, the Agency was not required by the
Adm ni strative Procedure Act (APA) or by section 307(d) of
the Act to nake these determ nations through a notice and
coment process, and these determ nations are not
rul emaki ngs that establish new binding requirenents. The
EPA coul d have nade the determ nations unilaterally and
Wi thout public input inits Report to Congress, but chose
instead to invite public participation by first issuing the
determ nations in draft and then supplenenting the report
with today’ s notice. The EPA provided a full opportunity
for review and coment on the draft determ nations at the
time EPA rel eased the second Report to Congress. Moreover,
havi ng done so does not meke the APA and provisions of the
Act regarding procedural requirenents or judicial review
applicable to the determnations or to other aspects of the
second report. In any event, EPA believes that the factual
bases for EPA's conclusion that it is not at this tine
necessary and appropriate to establish further regul ations
under section 112(nm)(6) are fully presented in the report
itself.
J. Comment s Regardi ng the Second Report to Congress

The EPA received nunerous comments addressing aspects
of the second report apart fromthe section 112(m(6) draft

determ nations. Many of these related to specific technical
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or scientific issues, or to the Agency’'s nethod of
addressing the el ements of section 112(m(5). Since today’s
notice concerns only the determ nati ons under section
112(m (6), it has focused on the points raised in comments
regarding the draft determ nations discussed in the July 7,
1997, notice. Wile today’'s notice of determ nations

suppl enents the second report, the Agency is not otherw se
using this notice to update or revise the second report.

Rat her, the nethods for achieving these purposes are the
periodic reports thenselves, and EPA will be considering
public coments submtted on its second report in the third
report due in June 1999. However, EPA does summarize sone
of the comments received on the second report in the
Response to Comments Docunent contained in the docket for
today's notice and presents sone prelimnary responses.

V. Det erm nati ons of Adequacy of Section 112 and of Need

for Further Regul ations Under Section 112(m (6)

Based on avail able information, the anal yses contai ned
in the first and second Reports to Congress and the draft
determ nations published at 62 FR 36436 (July 7, 1997), and
guided by EPA's interpretation of the statutory requirenents
of section 112(m of the Act, EPA determ nes that the other
provi sions of section 112 are adequate to prevent serious

adverse effects to public health and serious or w despread
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environmental effects associated with the deposition of HAP
to the Geat Waters. As a result of this determ nation, EPA
determ nes that, based on information available to the
Agency, no further em ssion standards or control neasures
under section 112(m (6), beyond those that can ot herw se be
adopt ed under the other provisions of section 112, are
necessary and appropriate to prevent such effects. Due to
the state of current scientific information concerning
factors such as the relative contribution of air em ssions
to adverse effects in the Geat Waters, as discussed in the
first and second Reports to Congress, EPA could not concl ude
confidently that unique further regulatory actions to reduce
HAP under the renedial authority of section 112(m(6) woul d
be necessary and appropriate. As discussed earlier in this
notice, this does not nean that actions under the other

provi sions of section 112 or other authorities that reduce
any inpacts fromdeposition of air pollution are not
warranted, or that EPA is concluding that air deposition of
HAP does not currently cause or contribute to adverse
effects to public health or the environnent. |If future
events or additional information indicate that the

determ nations are not correct, EPA retains its discretion
to promul gate any necessary and appropriate regul ations

under section 112(n) (6).
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VI. Admnistrative Procedures
A Executive Order 12866

Executive Order 12866 (58 FR 51735, Cctober 4, 1993)
requires agencies to determ ne whether regulatory actions
are “significant” and therefore subject to Ofice of
Managenent and Budget (OVB) review. It has been determ ned
that today’s notice of determnations is not a “significant”
regul atory action, since it does not establish new
requi renents or lead to likely regulatory requirenents (and
therefore is not a regulatory action) and is a supplenent to
the second Report to Congress under the Great Waters
program A draft of this notice was submtted to OVB for
review. Changes made in response to OVB suggestions or
recommendations will be docunented in the public record.
B. Regul atory Flexibility

The EPA has determned that it is not necessary to
prepare a regulatory flexibility analysis in connection with
t hese determ nations since they are not rules of general
applicability for which EPA is required to publish a notice
of proposed rul emaki ng under the Adm nistrative Procedure
Act or any other statute. Moreover, these determ nations
that section 112 is adequate to prevent adverse effects from
HAP deposition and that, therefore, no further regul ations

under section 112(n)(6) are necessary and appropriate, could
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not by their nature inpose any direct or binding
requi renents on any person, and, therefore, could not inpose
any econom c inpacts on the regulated conmunity or snal
entities.
C. Congressi onal Revi ew

The Congressional Review Act, 5 U S.C. 801 et seq., as
added by the Smal| Busi ness Regul atory Enforcenent Fairness
Act of 1996, does not apply because this action is not a
rule, as that termis defined in 5 U S . C 804(3). Today’ s
notice serves as a supplenent to EPA's second Report to
Congress under the Great Waters program and does not
establish any binding rules of general applicability.

Pursuant to the consent decree entered in Sierra Cub v.

Browner, Cv. No. 96-1680 (D.D.C. ), EPA shall deliver to
Congress a copy of the notice as a supplenent to the second
Report.
D. Unf unded Mandat es

Today’ s determ nations establish no Federal mandates.
That is, they inpose no enforceable duties on State, |ocal

or tribal governnents, or on the private sector, since they
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Det erm nati on of Adequacy of Section 112 Authorities and
Determ nati on of Need for Additional Standards
Page 104 of 104
do not establish binding regulations. Therefore, the
requi renents of the Unfunded Mandates Reform Act of 1995 do

not apply to today’'s noti ce.

Dat ed:

Carol M Browner

Adm ni strat or
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