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EXECUTIVE SUMMARY

THE DEFINITION OF SOLID WASTE TASK FORCE

This report presents the recommendations of the Definition of Solid Waste Task Force. 
The Task Force was established in October 1992 by the Director of the Office of Solid Waste to
address concerns about the current solid waste definition and how it affects waste recycling.  

The Environmental Protection Agency (EPA) has promulgated regulations under the
Resource Conservation and Recovery Act (RCRA) that set forth extensive responsibilities for
managing certain wastes.  To be subject to these responsibilities, a material must generally be
defined as both a solid and a hazardous waste (hazardous wastes are a subset of solid wastes). 
Whether a material is a solid waste, therefore, has enormous implications for the person who
generates and handles it.  In turn, recycling a material can affect whether it is defined as a solid
waste under the RCRA regulations.       

RCRA has two principal goals:  (1) protecting human health and the environment and (2)
reducing waste and conserving energy and natural resources.  EPA's highest priority for
conservation is the reduction of pollutants at their source.  However, source reduction is not
always technically possible or economically practical.  In such cases, EPA recommends recycling
waste, including hazardous waste.  Many businesses find that recycling their waste makes good
economic as well as environmental sense.  It can conserve our virgin resources, and save time
and money as well.  

At the same time, unsafe recycling of hazardous waste has sometimes harmed public
health and the environment.  Problems with unsafe recycling have created a public demand for
oversight of this activity.  In particular, the environmental community believes that EPA's
hazardous waste recycling regulations create loopholes that increase the likelihood of unsafe or
illegitimate recycling.  

Many people in industry, on the other hand, believe that EPA's hazardous waste
regulations discourage the safe recycling of hazardous waste, and increase the likelihood that
waste will be disposed of instead of beneficially reused.  They argue that the regulations impose
costs that can make recycling less profitable than disposal.  

Other interested parties, such as State regulatory agencies, have asserted that EPA's
hazardous waste recycling regulations are too difficult to understand, enforce, and implement.  In
addition, many people have pointed out that the regulations seem to be "all or nothing" - that is,
recyclers are generally subject to most RCRA responsibilities, or to virtually none.  They argue
that a more reasonable approach would tailor management requirements to the risks involved in
different types of recycling.  

The Definition of Solid Waste Task Force was formed to recommend solutions to these
concerns.  The Task Force has three principal goals:

o Eliminate disincentives for the safe recycling of hazardous waste;

o Eliminate regulatory loopholes for recycling that create risks to human health and the
environment;

o Clarify and, if possible, simplify the definition of solid waste.  
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 Through the Association of State and Territorial Solid Waste Management Officials, the
Task Force asked State representatives to help us develop a workable plan to deal with hazardous
waste recycling.  We established a core group of State personnel whom we consulted at all stages
in developing our recommendations.

We also conducted extensive meetings with individuals from industry and the
environmental community.  To get the best technical comments available, we formed a
Definition of Solid Waste Roundtable, consisting of sixteen experts in the field of hazardous
waste management and recycling.  The Roundtable members provided the Task Force and the
States with invaluable expertise in evaluating new options for change.

We realize that all of our recommended changes may not be achievable under the current
statute.  We will evaluate whether our suggested revisions can be implemented under current
law, or whether legislative changes would be needed.  We also emphasize that the
recommendations in this report represent only the opinions of the Task Force members and are
not necessarily shared by other EPA personnel.  The purpose of this report is to provide specific
recommendations for the consideration of senior EPA management.

TASK FORCE RECOMMENDATIONS

The principal recommendation in this report is a proposed new recycling system that
recognizes both the public's need for protection of human health and the environment and
industry's need for a system in which recycling can compete fairly in the marketplace.  The
proposed new system is based upon the following principles:  

 Use of equipment designed to prevent releases to the environment, especially
groundwater.

 Quick and effective response to releases that occur despite preventive measures.  

 Sufficient knowledge by government regulators about recycling facilities to enforce
compliance with the management standards.  

 Safe transportation and tracking of recyclable materials.

 Waste-derived products that pose no more threat to human health and the environment
than the virgin products they replace or compete with.

 Notification of the surrounding community if the recycler will be recycling hazardous
waste generated at another facility.  

Under the current regulations, recycling facilities are generally subject either to very few
controls or to the full panoply of hazardous waste management requirements.  Our proposal
would replace this scheme with different levels of control for different types of facilities.  Our
scheme has three broad classes of recycling.  The first class is RCRA Recycling (covered by our
proposed tailored controls).  The second class is recycling which would remain or become
exempt from RCRA regulation (RCRA-Exempt/Excluded).  The third class is recycling which
would remain subject to full Subtitle C requirements (RCRA Hazardous Waste Recycling). 
These three classes are described in order below.  

RCRA RECYCLING
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New Classification Scheme

Our recommended new system divides RCRA recycling into the following categories
based on the source of the recyclable materials and the recycling location: 

Category A:  Direct reuse off-site of spent materials and recovery of precious metals.

Category B: On-site recycling.  Recycling secondary materials at the manufacturing facility
that generated the materials.  

Category C: Captive (intracompany) recycling and product stewardship.  "Captive
recycling" means recycling secondary materials at a facility owned by the same
company that generated the materials, but at a different location.  "Product
stewardship" means recycling used products returned to manufacturers by their
customers.

Category D: Commercial recycling (off-site):  Recycling secondary materials by a facility
unrelated to the generating facility and located at a different site.  No product
stewardship relation exists.

RCRA Recycling Requirements

Recyclers within each category must comply with waste management requirements
tailored to address the differences among the categories.  Some requirements apply to all of the
categories, and many apply to three of the four categories.  Except for the notification and
reporting requirement, which is new only for Category A, the requirements resemble those
currently existing for all four categories.  Some requirements are less stringent than the existing
standards, some are more stringent.  

Our suggested management requirements respond to important industry, State, and
environmental concerns about the current regulation of recycling.  The concern most frequently
voiced by industry is the nature of the RCRA permitting process.  Industry representatives
reported that the delays and uncertainties involved in obtaining a RCRA permit significantly
discourage hazardous waste recycling.  Responding quickly to changes in demand and other
market conditions is complicated by uncertainty about the timing, extent, and costs of the
regulatory controls that are eventually determined to be applicable.  We believe that our clarified
requirements address industry's concerns without sacrificing sound environmental management.  

Key Recommendations for All Recycling Categories

o Recommendation #1:  Speculative accumulation is prohibited.  

Currently, RCRA allows accumulation for 12 to 24 months (depending on the calendar
month accumulation begins) at any facility storing exempt materials.  RCRA also generally
requires a permit for any off-site storage of regulated wastes and for on-site storage that exceeds
90 days.  The Task Force recommends allowing secondary materials to be accumulated for 18
months on-site and 12 months off-site before a hazardous waste storage permit is required. We
recommend 18 months accumulation for on-site recyclers to allow them more time to reuse their
secondary materials in the most compatible product.          

o Recommendation #2:  State/EPA notification and biennial reporting is required.
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The recycler would file a one-time notice, giving the location of the recycling facility and
the type and quantity of wastes recycled.  The reporting requirements for hazardous waste
generated (currently applicable to Categories B-D) would be extended to Category A.

o Recommendation #3:  Land storage is prohibited.  

We recommend expanding the current prohibition against use constituting disposal to
include storage before recycling in surface impoundments or waste piles.  In our proposed new
system, the materials must be stored in tanks, containers, or containment buildings.  This change
is a logical extension of the Agency's concerns about the potential environmental risks of land
placement.

o Recommendation #4:  Recyclable materials manifest is required for off-site
shipments.

A new manifest for RCRA recyclable materials would accompany off-site shipments.  It
would resemble the current hazardous waste manifest for these materials, but could result in the
elimination of stringent State requirements attached to use of that manifest.  The new manifest
would respond to industry concerns about the transportation costs associated with the current
manifest, and about the stigma associated with transporting hazardous recyclables, even when the
environmental risk is minimal.  

o Recommendation #5:  No "toxics along for the ride" are allowed.

This requirement responds to concerns of the environmental community that EPA does
not regulate most hazardous waste-derived products.  We recommend that most recycling meet
objective criteria that establish the recycling as legitimate.  Recyclers would certify compliance,
but States or EPA Regions could request more specific data if they believed that the products in
question introduced significant new risks into the marketplace.  A method for determining
legitimacy could be the comparison of recycled products to their virgin material counterparts to
ascertain whether they contain significantly higher levels of hazardous constituents ("toxics along
for the ride," or "TAR" test).  Variances would be available under certain circumstances.  When
objective criteria are developed, they will clarify existing policy.  We are considering several
options to reduce the overall cost of complying with this requirement.  

Key Recommendations for RCRA Recycling Categories B, C, and D  

The following management requirements are recommended for recycling units in
Categories B, C, and D.  Most of these are already required for recycling facilities that must
obtain a storage permit, but the recycling unit itself is currently exempt.  Under our plan,
recycling units would be regulated as described below.  

o Recommendation #6:  Eliminate requirement for a full RCRA permit.

We recommend that full RCRA permits be replaced by certain management standards,
discussed in the remainder of these recommendations.  In lieu of applying for and obtaining a
permit, facilities would certify compliance with all applicable conditions.    

o Recommendation #7:  Tank, container, and containment building management
standards.  
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This requirement would emphasize secondary containment by requiring RCRA
management standards for tanks, containers, and containment buildings.  

o Recommendation  #8:  Clean Air Act requirements in lieu of RCRA air emission
requirements.  

In an effort to reduce regulatory redundancy, we recommend that Clean Air Act (CAA)
requirements be adopted for regulating air emissions. RCRA air emission requirements would
apply only if Clean Air Act standards did not apply or if the CAA standards were less stringent.  

o Recommendation #9:  Unit release response rather than facility-wide corrective
action.  

We recommend adopting for recycling units the RCRA requirements for responding to
releases from tank systems.  Other effective Federal and State cleanup authorities would address
existing releases beyond the unit boundary.  Existing facilities already subject to corrective action
would remain subject to those obligations.  

o Recommendation #10:  Facility modifications to be reported in the Biennial Report.

Except for major modifications at Category D facilities, no facility modification would
need prior approval;  they would be transmitted in the Biennial Report.  

o Recommendation #11:  Closure and financial assurance for closure.

The Task Force recommends that facilities submit a financial assurance estimate for clean
closing their recycling management units.  The estimate would be submitted at the time of the
compliance certification.  Closure plans would be submitted at the time of closure.  We also
recommend that EPA develop guidance for closure based on the historical cost of closing
different kinds of facilities.  

o Recommendation #12:  Public notice for large Category C facilities.

We recommend that Category C facilities recycling more than 12,000 kilograms per year
give 30 days public notice of hazardous waste shipments received from off-site.  Citizens would
be free to review nonproprietary material.  

o Recommendation #13:  Operations plan.

We recommend that facilities submit an operations plan consisting of a waste analysis
plan and a description of how they intend to handle and manage secondary materials.   

Key Recommendation for Category D Only   

For Category D (off-site commercial recycling) all of the above requirements apply, with
one additional requirement.  This is: 

o Recommendation #14:  Prior government approval.  

We recommend that Category D facilities obtain government approval (with full public
participation) for their operations plan, secondary containment, financial assurance estimates, and 
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major modifications.  This approval would be required before recycling operations could begin. 
Prior approval of TAR tests would also be required if the State or EPA requested it.    

RCRA EXEMPT/EXCLUDED

This is the second broad class of recycling activities.  Below are our recommended
changes to the existing exemptions and exclusions.  We believe that these suggested changes will
protect human health and the environment while encouraging greater reuse of materials and
energy.  

New Exemptions

We recommend three new exemptions involving fuel use.  We are also considering
another exemption for incidental processing.  

o Recommendation #1:  Allow direct reuse of secondary materials containing
hydrocarbons in thermal processes at petroleum refineries or petrochemical plants.  

o Recommendation #2:  Allow direct reuse of secondary materials containing
hydrocarbons when returned for blending into commercial-grade gasoline at a
petroleum refinery.

The current direct-reuse exemption does not allow recycled materials to be used as fuels. 
However, adding secondary materials to standard commercial fuel production processes or
gasoline-blending operations at petroleum refineries more closely parallels chemical production
than blending hazardous wastes for direct combustion at other industrial facilities.  This is
because the secondary hydrocarbon-bearing materials are compatible with petroleum refining and
blending processes designed to produce high-specification fuels.  

o Recommendation #3:  Allow recovery of energy from "clean" waste-derived fuels
(e.g., ethanol, methanol, hexane).

This exemption responds to suggestions that materials that burn "cleanly" because of low
levels of hazardous constituents should not be regulated as hazardous wastes, even if burned as
fuels.  We plan to define fuels that are "clean" in the future; an example would be any fuel that is
low in toxic metals and halogens, and that is hazardous only because of ignitability.  

o Recommendation #4:  Allow recycling that involves only simple, low-risk processes
(incidental processing).

Current EPA regulations do not allow most exempt materials to be reclaimed before
reuse.  Industry believes that the current definition of "reclamation" (processing to recover a
usable product, or regeneration) is too broad.  The term encompasses such activities as simple
filtering, screening, sorting, and grinding, which industry believes are incidental to most normal
manufacturing processes, rather than being confined to recycling.  Therefore, we recommend
exempting recycling that involves only simple, low-risk processes, if other management
requirements are met (e.g., use of RCRA tanks or containment buildings).

Exemptions Eliminated

We recommend regulating two currently unregulated activities:    
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o Recommendation #5:  Regulate direct reuse (without reclamation) of spent materials
sent off-site.

Some States expressed concern about lack of regulatory control over spent material
transported off-site due to tracking and spill problems.  Including direct reuse of spent materials
off-site in the "RCRA Recycling" class (Category A) will address the current lack of controls on
the transportation of these materials.  Because this activity so closely resembles manufacturing,
we are not recommending the management standards we recommend for other types of recycling. 

o Recommendation #6:  Regulate characteristic sludges (emissions control residues).  
Current regulations exempt characteristic sludges (those which exhibit a hazardous waste

characteristic) if they are reclaimed.  The Agency exempted them because of the difficulty of
developing a standard for distinguishing between reclamation of product-like sludges and
reclamation of waste-like sludges.  Environmental groups and some States have expressed
concern about this exemption, believing that there is no reason these materials should not be
treated as solid wastes.

The Task Force and the States believe that most sludges should be classified as wastes
rather than products, since they are a result of treatment processes and normally resemble other
waste-like materials.  They also are defined as "solid waste" in the statutory definition.  We
recommend defining some kinds of emission-control residues as intermediate products in the
primary metals industry if they have a sufficiently high metals content to make them consistently
valuable as commodities.

New Criteria for Exemption

Following are suggested criteria for most RCRA Exempt/Excluded activities.  The Task
Force believes that the modifications suggested below will prevent the activities from becoming
part of the waste disposal problem. 

o Recommendation #7:  Facilities must determine their status under RCRA.

Currently, EPA does not require a status determination for exempt facilities, except in the
context of an enforcement action.  The Task Force recommends requiring an exempt recycler to
keep on file a brief document that states the grounds for the claimed exemption or exclusion. 
The document would be available for inspection if questions arose about the regulatory status of
the facility under RCRA.    

o Recommendation #8:  Facilities must notify EPA or the State.

Because States do not currently receive information about many recycling facilities, they
are unable to ascertain whether a facility's claimed exemption is justified.  We recommend that
most exempt categories of recyclers be required to notify the State or EPA of those currently
exempt recycling activities (including storage) and the grounds for the claimed exemption.

o Recommendation #9:  Speculative accumulation is prohibited.  

This is the same as the criterion for the RCRA Recycling class, described above in
Recommendation #1.  
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o Recommendation #10:  No land storage.

This requirement is the same as that described above for RCRA Recycling in Recommendation
#3.    

RCRA HAZARDOUS WASTE RECYCLING:  FULL SUBTITLE C

The final class of recycling is subject to full Subtitle C hazardous waste requirements. 
This class includes:  

 Recycling of used oil (current rules unchanged).

 Recycling of inherently waste-like materials (dioxins and certain materials fed to
halogen-acid furnaces).

 Waste-derived products containing TARs (or secondary materials containing TARs if
the recycler prefers to measure toxics in ingredients).

 Storage for recycling in excess of the speculative accumulation limits.  

 Recycling that involves landfilling, land storage, or burning for destruction.
  

The Task Force and the States believe that these activities and materials should be subject
to full Subtitle C controls because they pose a significant potential for harm to human health and
the environment.  Furthermore, those regulatory controls give generators an appropriate
economic incentive for considering alternative practices more consistent with the goals of
RCRA.  For used oil recycling, we believe the Agency has already established an alternative
regulatory program consistent with those goals.

STATE IMPLEMENTATION

The Task Force recommends that States should have maximum flexibility and latitude to
implement the new recycling program.  They should have the opportunity to develop
requirements that are different from federal rules if, on balance, the same degree of
environmental protection is attained.  

To bring about this flexibility, we believe that any necessary State authorization
applications should be evaluated by EPA to ascertain whether the entire recycling program
achieves environmental results similar to the EPA program, rather than comparing each
component of the State program to its federal counterpart.  

We also believe that States should have the flexibility to demonstrate that alternative
State requirements are as environmentally protective as EPA requirements.  For example, a State
may choose to work with a facility to identify less burdensome ways to prevent groundwater
contamination, such as alternative frequencies of inspections or groundwater monitoring.  In
return, the State could choose to require more stringent design or operating procedures in other
areas.  We believe that EPA should work with the States to identify potential "trade-off"
requirements.  

States also should be able to make the final decision about which recycling category a
facility is in, or whether a facility is exempt.  This flexibility is particularly useful in situations
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where it is hard to distinguish continuous manufacturing from waste recycling.  We believe that
this will speed State decisionmaking, since States currently must be concerned about issues that
may be raised by EPA.  

Finally, States should be able to take into account the ease or difficulty of retrofitting
existing facilities or units (such as recycling units) that were previously exempt under the RCRA
regulations but that would be regulated under our proposed scheme.  The Agency can work with
the States to identify alternative requirements that ensure protection of human health and the
environment.     

POTENTIAL IMPACT OF OUR NEW RECYCLING SCHEME

Available data suggest that significant opportunities exist for recycling additional
amounts of hazardous waste.  In 1991, industry reported recycling only 2 percent of the wastes
they generated (exempt wastes and RCRA wastes).  It is true that many wastestreams are not
amenable to recycling.  However, when the wastestreams most frequently recycled are examined,
it is apparent that almost 10,000 generators are not recycling an estimated 113 million tons of
hazardous waste most amenable to recycling.  Only 5 percent of the most commonly reported
recyclable wastestreams are actually being recycled.

Similarly, available data suggest that two clusters of hazardous waste generators exist - a
small number of very large generators and a large number of small to medium size firms.  The
smaller the generator, the higher the probability that the waste will not be handled on-site, and
that it will be sent off-site for treatment and disposal.  We believe that addditional opportunities
exist for the smaller generators to conduct either on-site or off-site recycling.     

The proposed new recycling system will eliminate disincentives for the safe recycling of
hazardous waste that is today treated and disposed of.  We have recommended reducing some
regulatory requirements because we believe they over-regulate recycling.  For example, permits
would no longer be required for RCRA recycling units, the uniform hazardous waste manifest
would no longer be required for shipping recyclable materials, and most facility modifications
would no longer need prior approval.  

We also believe that the loopholes closed by this approach are just as important as the
disincentives removed.  We have recommended tighter requirements in some areas where we
believe safe recycling could be jeopardized.  Examples are notification to States of exempt
activities, prohibition of land storage before recycling, and elimination of the recycling unit
exemption.  If the limited increases in oversight that we have recommended would disqualify
much recycling that currently takes place, we would be forced to doubt the benefits of such
recycling. 

On balance, we believe that our system will increase both the quantity of waste recycled
and the number of recyclers, particularly if the States are allowed flexibility and latitude to
implement the program.  The new approach could also encourage firms to incorporate
recyclability into their process and product designs, since under product stewardship more of
their spent or used products could be returned for reprocessing.   

In the final analysis, the new recycling system will require us to manage change
effectively.  Although the recommended plan is not without its critics, we believe that our
scheme is the right starting point for triggering reform of the regulations governing hazardous
waste recycling.  Interacting with interested parties in refining the system should produce further
gains in effectiveness.  We hope to work with these parties to test and validate all parts of our
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system, and to provide industry and the States with guidance and user-friendly implementation
tools.  This cooperation is essential to avoid confusion and disruption.  

If our plan encourages more safe recycling, we can improve the environment and save
resources at the same time.  In the end, what could be more important?  



     1U.S. EPA, The Nation's Hazardous Waste Management Program
at a Crossroads:  The RCRA Implementation Study  ("RIS"), at 5
(July 1990).  See also, Roper Reports, 90-1, 59, 90-2, 2-27; 90-
8, 30-33; 92-4, 36-39; 92-9,20-20-21.  

     2 50 Fed. Reg. 614, 659 (Appendix A) (January 4, 1985) and
U.S. EPA, RCRA Implementation Study Update:  The Definition of
Solid Waste ("RIS Update"), Appendix C (July 1992).  

CHAPTER 1

WHY REENGINEER RCRA?  

Surveys consistently show that Americans are troubled about hazardous waste, especially
in landfills.1  If hazardous materials and energy can be used again in manufacturing instead of
disposed of as waste, they are less likely to pollute the environment or harm public health.  Reuse
also conserves virgin materials and can save time and money.  However, unsafe recycling
practices have sometimes brought about significant environmental harm, as documented by the
Environmental Protection Agency (EPA).  This report recommends ways for EPA to encourage
recycling, while still protecting our environment.2   

HOW RCRA WAS BORN  

The American public was not seriously worried about the environment until several
notorious incidents of air and water pollution occurred in the 1960s.  For example, in December
1962, the "Killer Smog" engulfed London, killing at least 340 people; 200 deaths were attributed
to a similar incident in New York City in November 1963.  Major water pollution accidents also
occurred — the Cuyahoga River in Ohio once caught fire from a toxic spill.  In 1970, Congress
passed legislation creating the U.S. Environmental Protection Agency.  At first, resources were
concentrated on improving air and water quality.  By the end of the 1970s, the air in our major
cities had improved significantly, and many rivers and lakes began to show new signs of life.  

Compared with these acute air and water quality problems, the dangers of hazardous
waste and its effects on soil and groundwater were not readily apparent.  Although Congress
originally enacted the Solid Waste Disposal Act (SWDA) in 1965, that statute only addressed the
problems of municipal solid waste (garbage).  It emphasized nonhazardous rather than hazardous
wastes, and also focused on planning rather than on resolving environmental problems from land
disposal.  Congress amended the SWDA in 1976 with the Resource Conservation and Recovery
Act (RCRA) to regulate hazardous waste generators, transporters, and management facilities. 
Even with the amendments, however, the statute still emphasized the regulation of municipal
(nonhazardous) wastes.
  

As Congress and EPA strengthened air and water laws, land disposal, which was largely
unregulated, appeared to be an inexpensive alternative.  Pollution steadily shifted from air and
surface water to soil and groundwater.  Well-publicized catastrophes like Valley of the Drums
and Love Canal finally brought attention to the dangers of hazardous waste land disposal.  As
harmful health effects from soil and groundwater contamination appeared, Congress viewed
hazardous waste as the "last big loophole in environmental law."  This public and political
awareness provided the impetus for new laws to clean up abandoned waste sites and to prevent
further uncontrolled dumping of industrial waste. 



     3Comprehensive Environmental Response, Compensation, and
Liability Act (CERCLA), 42 U.S.C. §§ 9601 et seq. (1980).   

     4Based on figures in  U.S. EPA, Environmental Investments:
The Cost of a Clean Environment, Table 5-3A (November 1990),
adjusted to 1993 dollars.

     5All Hotline statistics based on Monthly Hotline Reports for
1991 through 1993 and 1991 and 1992 annual reports. 
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First, Congress created Superfund3 to clean up old contaminated sites.  Because
Superfund did not include preventive measures, however, Congress amended RCRA with the
Hazardous and Solid Waste Amendments of 1984 (HSWA).  HSWA prohibited the land disposal
of hazardous waste without pretreatment and mandated cleanup as a RCRA permit requirement. 
Thus, RCRA became a "cradle-to-grave" system for managing hazardous waste from generation
to disposal and cleanup.  This program, contained in Subtitle C of RCRA, is generally called the
"Subtitle C program" (for hazardous waste) to distinguish it from the "Subtitle D program" (for
nonhazardous waste).  This report concerns only the Subtitle C program.  

WHY IS RCRA SO DIFFICULT?  

Since their enactment in 1965, SDWA and RCRA have ranked among the most complex
and expensive regulatory programs in the United States.  In 1993, industry, states, and EPA spent
$10.4 billion implementing RCRA Subtitle C requirements.4  This included a universe of
approximately 24,000 large-quantity generators and 175,000 small-quantity generators.  Up to
one-third of the 130,000 calls received each year by the RCRA Hotline concern the definitions of
solid or hazardous waste.5  

Several factors contribute to RCRA's current complexity.  One factor is competing
objectives within the statute itself.  RCRA's primary goals are:  (1) to protect human health and
the environment, and (2) to reduce waste and conserve energy and natural resources.  There is an
inevitable tension between these goals, because the most effective measures for protecting human
health and the environment are likely to be expensive and do not automatically foster resource
conservation.  Some parties believe that any activity involving hazardous wastes should be
subjected to the same strict controls that apply to landfill disposal.  Strict  controls may cause
hazardous waste recycling to be as expensive as disposal.  Manufacturers using secondary
materials then find it difficult to compete with facilities using virgin materials, which are not as
strictly regulated.  They therefore choose instead to dispose of the material.

The nature of EPA's jurisdiction over hazardous waste also contributes to the program's
complexity.  The statute authorizes EPA to regulate hazardous waste as a subset of solid waste. 
A waste must first be a solid waste before it can be defined and regulated as a hazardous waste. 
The statute defines "solid waste" as "any garbage, refuse, sludge . . .  and other discarded material
. . . resulting from commercial, mining, and agricultural operations, and from community
activities . . ." (42 U.S.C. § 1004(27)).  Congress used very general terms ("discarded material")
in the statute and did not specifically mention recycling.  Therefore, instead of basing decisions
on whether a material poses a risk to human health and the environment, EPA must also try to
determine whether a material is "discarded."   This makes it difficult to set regulatory priorities
and to draft regulatory language.  As a result, RCRA has evolved into a regulatory scheme that is
difficult to understand and that sometimes under-regulates or over-regulates different types of



     6Any written information, including Task Force/State
proposals, discussion documents, and public comments, have been
placed in the EPA RCRA docket.
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recycling.  Debate continues over EPA's authority to regulate some kinds of hazardous waste
recycling.  

THE DEFINITION OF SOLID WASTE TASK FORCE 

Because so many questions about RCRA concern recycling, even small improvements to
the recycling regulations could clarify these issues for everybody concerned.  In October 1992,
EPA's Definition of Solid Waste Task Force was formed as part of the effort to improve EPA's
recycling program.  The Task Force was so named because recycling a material may affect
whether it is defined as a solid waste and regulated under RCRA.    

The Task Force is a small internal Agency group reporting to the Director of the Office of
Solid Waste.  The Director charged the Task Force with three primary goals consistent with the
statutory mandate to protect human health and the environment.  These goals are:

 Eliminate disincentives for the safe recycling of hazardous waste; 

 Correct under-regulation of recycling in the current regulations to ensure protection of
human health and the environment; 

 Clarify and, if possible, simplify the applicable regulations.

The Task Force is charged with finding the best ways to carry out these goals, even if its
recommendations are not achievable under the current statute.  If the most practical, protective,
and economically feasible recycling system is not consistent with the statute, then the Agency
must consider asking Congress to enact legislation to implement the system.

To develop recommendations responding to the concerns of all affected parties, the Task
Force met with industry groups, the environmental community, and State associations.  We
visited manufacturing, recycling, and waste management facilities, and solicited written
comments and suggestions.  We also held a large public forum where constituents could discuss
broad options for change.

The Task Force then convened a dialogue group ("the Roundtable") to solicit  opinions
from experts in hazardous waste management.  We met with a core group of State personnel
acting through the Association of State and Territorial Solid Waste Management Officials
(ASTSWMO) to develop a straw proposal designed to spark discussion among the Roundtable
members.  Because any successful recommendations must have the support of most States, they
have participated at all stages of this initiative as co-regulators.

This report describes the Task Force's conclusions and recommendations.  These
recommendations come from our evaluation of the ideas received from everyone we met or
spoke with, or from whom we received written comments.6  We recognize that all the changes
may not be achievable under the current statute, and we are interested in comments about
whether our suggested revisions can be implemented under current law, or whether legislative
changes would be needed.   Our recommendations do not alter current Agency policy, although
we are advising EPA's management to use the recommendations as a starting point to develop a
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new regulation.  We hope that this report stimulates further discussion of the issues and elicits
suggestions for improving our recommended system.  



CHAPTER 2

THE CURRENT SYSTEM

DEFINITION OF "SOLID WASTE"

Subtitle C of RCRA states that solid wastes are "discarded" materials.  EPA's regulations
specify that materials may be considered "discarded" if they are "abandoned," "recycled," or
"inherently waste-like."  Some materials are expressly excluded from the definition of "solid
waste" and, therefore, are not subject to RCRA Subtitle C requirements.  Examples (which
appear in 40 C.F.R. § 261.4(a)), include:

 Domestic sewage and mixtures of domestic sewage and other wastes discharged
to a publicly owned treatment works;

 Discharges regulated under the National Pollution Discharge Elimination System; 

 "Closed-loop" recycling in a totally enclosed system with piping and tanks.

RECYCLING SOLID WASTE:  WHEN IS IT REGULATED?  

Materials that are potentially solid and hazardous wastes are usually referred to
collectively as "secondary materials," although the term does not appear in the statute or
regulations.  EPA currently regulates the recycling of four kinds of secondary materials:

 A spent material is a material that has been used and, as a result of
contamination, can no longer serve the purpose for which it was produced without
processing.

 A sludge is any solid, semi-solid, or liquid waste generated from a municipal,
commercial, or industrial wastewater treatment plant, water supply treatment
plant, or air pollution control facility (exclusive of treated effluent from a
wastewater treatment plant).

 A by-product is a material that is not one of the primary products of a production
process and is not solely or separately produced by the production process.

 Commercial chemical products are chemicals manufactured or formulated for
commercial or manufacturing use.  EPA lists them as "P" and "U" wastes and
regulates their recycling only under certain circumstances.

Whether EPA regulates recycling depends on the nature of the material and how it is
recycled.  Generally, EPA regulates materials and processes that resemble hazardous wastes and
their management more closely than they resemble products and manufacturing.  Consistent with
this philosophy, EPA almost always defines materials as solid wastes if they are:

 Burned for energy recovery or used to produce a fuel;

 Used in a manner constituting disposal (placing recycled material directly on the
land, even after it is incorporated with other materials); 

 Accumulated speculatively (accumulating otherwise exempt secondary materials
longer than allowed by the regulations).
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A fourth kind of recycling — reclamation — is regulated under some circumstances and
not others.  Reclamation is the processing of a secondary material to recover a usable product or
to regenerate the material.  Spent materials, listed sludges and by-products, and scrap metal are
usually considered solid wastes if they are reclaimed, while sludges that exhibit a hazardous
characteristic, by-products, and commercial chemical products are not.

Materials recycled in ways that resemble ongoing manufacturing are not solid wastes,
even if the recycled materials are spent materials, listed sludges or by-products, or scrap metal. 
A material is generally not a solid waste if it is:

 Used or reused (without reclamation) as an ingredient in an industrial process
to make a product.

 Used or reused as an effective substitute for a commercial product.

 Returned to the original process from which it was generated (without
reclamation) as a substitute for raw material feedstock.  The original process
must use raw materials as its principal feedstock.  This exclusion is sometimes
referred to as "closed-loop" recycling (not to be confused with the next exclusion,
also known as "closed-loop").  An example is returning solvent carriers from
organic chemical production to the beginning of the process that generated them.  

 Returned to the original production process from which it was generated
with prior reclamation (also referred to as the "closed-loop exclusion").  The
materials must be stored only in tanks for no more than a year before being
reclaimed, with the entire process enclosed through pipes or other conveyances. 
Materials recycled in this way are usually liquids (frequently organic chemicals).  

DEFINITION OF "HAZARDOUS WASTE"

The statute generally defines hazardous wastes as solid wastes that pose a threat to human
health or the environment if "mismanaged."  Solid wastes become hazardous wastes in one of
two ways - through EPA listings or by their characteristics.  EPA has listed many solid wastes as
hazardous in 40 C.F.R. §§ 261.31, 261.32, and 261.33.  Solid wastes are also hazardous if they
exhibit one or more of the following four hazardous characteristics: ignitability, corrosivity,
reactivity, and toxicity.  

EPA exempts certain solid wastes from the definition of hazardous wastes in 40 C.F.R.
§ 261.4(b).  Other hazardous wastes are defined as "recyclable materials" (in 40 C.F.R. § 261.6)
and are subject to alternative regulatory requirements (in 40 C.F.R. Part 266) tailored to the
particular material and process.

Once the RCRA regulations define a material as a hazardous waste, EPA regulates almost
everyone who handles it - generators, transporters, and treatment, storage or disposal facilities. 
The requirements that apply to each appear in 40 C.F.R. Parts 262 through 265.  A more detailed
discussion of these requirements may be found in Appendix B of this report.  



CHAPTER 3

IMPROVING SUBTITLE C FOR RECYCLING

BACKGROUND

As part of the Agency's efforts to evaluate the RCRA program, EPA reexamined the
definitions of "solid waste" and "hazardous waste" in the RCRA Implementation Study (RIS)
published in July 1990.  The RIS concluded that the definitions are difficult to understand and
implement.  Their complexity hampers permitting and enforcement of RCRA requirements.  The
RIS recommended ways for the Agency to address the identified shortcomings.  These included
clarifying who is regulated, establishing a consistent philosophy for regulating wastes and
recycling, and locating the exemptions in one place in the regulations.

In response to the RIS recommendations, EPA held several public forums in late 1990 to
solicit information from industry, Congressional staff, State personnel, the environmental
community, federal facilities, and EPA regions.  The public forums generally validated the
findings of the RIS.  They confirmed that the regulations are difficult to understand and apply,
and that the rules do not regulate recycling consistently.  Most affected groups observed that
these and other shortcomings create impediments to hazardous waste recycling and competitive
advantages for products made from virgin materials.  

Forum participants recommended convening a group to help develop options that would
make the RCRA recycling regulations address environmental risks in a more rational manner
while reducing barriers to recycling.  After analyzing the information collected at the public
forums, EPA published a summary of its findings in the RCRA Implementation Study Update:
The Definition of Solid Waste (July 1992) (RIS Update).  

To follow up on the RIS Update, in October 1992 EPA's Office of Solid Waste created
the Definition of Solid Waste Task Force, an internal EPA group charged with recommending
solutions to the problems identified in the RIS Update.  As a first step, the Task Force spent
several months meeting with various State agency personnel, industry representatives, and the
environmental community.  The Task Force also visited several different kinds of recycling
operations.  These discussions and site visits confirmed for the Task Force the validity of the
information previously gathered about regulatory problems.  If anything, our sense was
reinforced that EPA should make changes to clarify the system and encourage safe hazardous
waste recycling.

WHAT WE HEARD

Each group--industry, States, and the environmental community--expressed somewhat
different concerns, as summarized below.

Industry's concerns include:

 The definitions of solid and hazardous waste are difficult to interpret and apply
consistently;

  The RCRA Subtitle C permitting process is costly, time-consuming, and
uncertain;

  Recyclable materials and their products cost more to produce;

 The label "hazardous waste" stigmatizes hazardous waste recyclables;
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  States often interpret regulations inconsistently; 

  The system for permit modifications is too burdensome and sometimes irrelevant
to the risks of the proposed modifications.

According to industry, these problems seriously affect manufacturing facilities because:

 Businesses are reluctant to invest in recycling facilities without knowing whether
they will need a permit or can obtain one if they do;

 Recycling facilities are generally unable to compete with manufacturers using
virgin materials;

  Waste-derived products are perceived as less valuable than those made from
virgin materials;

 Consumer costs are raised, natural resources are wasted, and the creation of new
jobs and new technology are stifled; and

 Enforcement often emphasizes paperwork violations because they are easier to
enforce.

The States' concerns include:

 The definitions of solid and hazardous waste are too complex;

 Legitimate recycling is difficult to distinguish from treatment; 

 Wastes are sometimes difficult to distinguish from products or raw materials;

 The exemption for characteristic wastes sent for reclamation is an unjustified
regulatory loophole; and

 Since some recycling is entirely exempt, States cannot track the materials
involved or inspect the facilities.

These concerns interfere with the States' ability to implement and enforce the RCRA
program because:

 They result in high administrative costs;

 Exempt hazardous wastes may be mismanaged;

 Legitimate recycling or manufacturing may be overregulated;

 States are sometimes reluctant to approve or permit recyclers;

 States are unable to advise the regulated community with any certainty before an
enforcement action;  

 Enforcement is impaired if the regulators are not aware of the universe of facilities
of potential concern.
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The environmental community's concerns include:

 The significant number of recycling sites on the Superfund National Priorities
List;

 Since some recycling is entirely exempt, regulators cannot oversee the activities; 

 No oversight, regulation, or product specifications exist for exempt waste-derived
products.

The environmental community believes these factors endanger the environment because:

 "Bad recycling is worse than good treatment and disposal";

 Enforcement is impaired if regulators are not notified of recycling;

 Undetected releases are more likely in unregulated operations;  

 Waste-derived products may hide the risks of hazardous waste.

In April 1993, the Office of Solid Waste held a public forum in Washington, D.C.,
attended by approximately 350 people.  The Task Force presented several options for revising the
regulations that define solid waste.  The first option was a federal system with requirements
tailored to different recycling categories.  The categories could be based on industry, type of
waste, risk, or the recycling process involved.  The second option gave States that were
authorized to implement the RCRA program broad discretion in determining their own
requirements for recycling facilities or categories.  EPA would develop minimum criteria for
management requirements, upon which the States would base their programs.  The third option
limited any revisions to improving other parts of the RCRA program that are perceived as
troublesome, such as certain permitting requirements or lack of assistance to States for
interpretation and implementation.

Participants at the forum generally favored the first approach (national requirements
tailored to categories of recycling).  They believed that State-generated requirements would lead
to greater inconsistency in interpreting and applying the regulations, possibly causing competitive
disadvantages for recyclers in certain locations.  Participants also believed that revising
individual parts of the RCRA regulations not specifically related to recycling would make it
harder to tailor controls to particular recycling situations.  This approach might not address the
concern that recycling regulations are insufficiently based on environmental risks differing
according to process.

After the public forum, the Definition of Solid Waste Task Force met in June 1993 with
State representatives from the Association of State and Territorial Waste Management Officials
(ASTSWMO).  Since EPA has authorized most States to administer the RCRA program, they
have primary responsibility for implementing and enforcing its requirements.  State approval of
any changes to the recycling regulations is crucial to the success of the program.

The State/EPA group then developed more detailed regulatory options for a tailored,
categorical recycling system.  First, the group developed the appropriate categories into which
hazardous waste recycling could feasibly be divided, so that the same or very similar controls
could be applied to all facilities within a category.  The group tentatively divided recycling into
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four categories (Categories A, B, C, and D), based on the materials recycled and whether the
recycling took place at the facility which generated the materials.  

The Task Force, after consultation with the States, also concluded that EPA's Subtitle C
management system needs a third tier between "excluded" and "permitted" for hazardous waste
recycling.  Precedents already exist in the Subtitle C regulations for imposing management
requirements without a RCRA permit.  Manufacturers may recycle secondary materials in a
"closed-loop" process without a permit, but they must meet certain management criteria to be
exempt (see 40 C.F.R. §261.4(a)(8)). Generators may accumulate, recycle, or treat hazardous
waste for as long as 90 days without a permit, but they are subject to many of the Subtitle C
management standards for tanks, containers, and containment buildings (see 40 C.F.R. § 262.34). 
Part 266, Subpart G, requires a permit for recycling lead-acid batteries, but exempts those who
generated, transport, or collect the batteries without reclaiming them.  The special collection or
universal wastes rule proposed on February 11, 1993 (58 Fed. Reg. 8102) similarly would
regulate many aspects of recycling of nickel-cadmium batteries and mercury without requiring a
permit.  

Based on these considerations, the Task Force and the States developed preliminary
management requirements for each of the four recycling categories.  The group's suggestions
were described in a staff-level "straw proposal" to address hazardous waste recycling.  In the
meantime, EPA established a Definition of Solid Waste Roundtable to provide the Agency with
technical comments on the straw proposal and on alternative regulatory options.  

Twenty individuals participated in the Roundtable.  Eleven were from various industries
involved in recycling or treatment (such as chemical, steel, and automotive manufacturing,
mining, metals recycling, petroleum refining, hazardous waste treatment, manufacturing with
waste-derived fuels, and small businesses).  Three were from environmental advocacy groups or
consulting firms, and three were from State hazardous waste regulatory authorities (Oregon,
Minnesota, and Oklahoma).  In addition, there were three representatives from EPA Regions II,
VII, and IX (for a complete list of Roundtable participants, see Appendix  C).

EPA held a total of six Roundtable meetings, beginning in July 1993 and concluding in
November 1993.  As the meetings continued, the Task Force obtained invaluable technical
comments from the participants on the definition of solid waste and hazardous waste recycling. 
With these comments, and with additional assistance from ASTSWMO, the Task Force further
refined the straw proposal.  A modified State/EPA plan for hazardous waste recycling was
presented to the Roundtable and discussed in October 1993, and is the basis for the present
report.  

The system recommended by the Task Force classifies secondary materials by how they
are managed, and then applies appropriate management standards.  Under our scheme, there are
three broad tiers of recycling:  

o Recycling that is exempt or excluded from most RCRA regulation (discussed in Chapter
4);

o Recycling that must meet tailored standards for each of four recommended recycling
categories (the "RCRA Recycling" system, discussed in Chapter 5);  

o Recycling that must meet full hazardous waste requirements, including a RCRA permit
(discussed in Chapter 5).  



CHAPTER 4

RCRA EXEMPT/EXCLUDED RECYCLING

EPA's jurisdiction over recycling practices has been very controversial.  Industry asserts
that the Agency has interpreted the applicable court decisions too broadly - that EPA regulates
activities that are actually ongoing manufacturing processes.  The Task Force disagrees with this
assertion.  We believe that the Agency's interpretation is consistent with the language of RCRA
and with case law.  We also believe that it furthers Congress' intent to prevent future Superfund
sites by regulating activities that contribute to the waste disposal problem. 

The Task Force recommends continuing EPA's current interpretation of its RCRA
jurisdiction, while exercising jurisdiction differently in some areas.  This includes defining
exempt processes and materials more specifically to prevent them from becoming part of the
waste disposal problem.  Managing a secondary material before and during recycling in a manner
that prevents its becoming part of the waste disposal problem can indicate that a material and
recycling process are more like manufacturing than waste management.  

The Task Force believes that this exercise of EPA's jurisdiction is necessary to fulfill the
goals of RCRA.  Without jurisdiction over recycling of secondary materials, EPA could regulate
only landfills and incinerators (based on a strict interpretation of "discard").  In addition, the
Agency could not address mismanagement of recycling until after a release had occurred, and
could not distinguish sham from legitimate recycling in order to exercise appropriate oversight.  

The RCRA Exempt/Excluded class proposed by the Task Force includes materials and
processes that (1) are statutorily excluded, (2) may not be clearly excluded by the statute but
resemble normal manufacturing, or (3) appear to present little incremental risk of harm to human
health and the environment.  It should be noted that products and co-products made from virgin
materials are always excluded from EPA's RCRA jurisdiction.  Our recommendations do not
concern or affect those processes.

GENERAL CRITERIA FOR EXEMPTION

In addition to materials that the statute excludes, the new system exempts or excludes
recycling that does not resemble disposal or treatment (consistent with current EPA policy and
regulations).  Below are the criteria that must be met for an activity to be exempt or excluded.

1. The secondary material may not be:

 Placed on the land;

 Burned;

 Used to produce a fuel; or

 Accumulated speculatively.

2. Most exempt recyclers must prepare and keep on file a status determination, stating the
grounds on which they claim an exemption.

All criteria for exemption are explained in this section, along with our principal
recommended modifications.         
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Recommendation #1:  Exempt Secondary Materials May Not Be Placed on the Land

The Task Force recommends prohibiting land placement of secondary materials for most
recycling in the RCRA Exempt/Excluded class.  This prohibition is broader than the current
requirement, which generally provides that using otherwise exempt secondary materials in a
manner constituting disposal (applied to or placed on the land) disqualifies one for an exemption. 
However, current regulations do not prohibit storing exempt materials directly on the ground
before or during recycling.  Accordingly, certain practices that are currently allowed for RCRA-
exempt facilities would, under our recommended approach, make them subject to the full set of
RCRA hazardous waste management requirements.  These practices include storing materials to
be recycled in surface impoundments or waste piles.  We recommend requiring that secondary
materials be stored in tanks, containers, and containment buildings before and during recycling
(although these structures would not be required to meet RCRA hazardous waste unit standards).  

This requirement continues EPA's longstanding policy of prohibiting placement of
hazardous wastes on the land.  Mismanagement of hazardous wastes through improper land
placement has led to significant contamination of groundwater.  We believe that even more
environmental damage could occur during land storage before recycling, since the secondary
materials often contain higher concentrations of toxic constituents before they are processed into
products.

The current regulations generally prohibit "use constituting disposal," i.e, land application
of waste-derived products.  There has been confusion over what type and duration of contact with
the land constitutes land application.  To clarify this requirement, we are recommending that
products from exempt recycling processes may be applied to the land, unless EPA specifically
restricts such application.  Under our proposal, EPA would promulgate a list of uses of waste-
derived products (such as road bed materials or fertilizer) that are most likely to involve
extensive or prolonged land contact.  This list would draw a clear distinction between products
that are actually applied to the land, or incorporated into the soil (e.g., soil conditioners,
fertilizers, and dust suppressants) and products whose contact with the land is incidental to their
use (e.g., concrete). 

Land application of a product not on the list would be allowed.  Products on the list could
be applied to the land, but the recycler would lose its exemption and would become subject to
RCRA.  The product would then have to meet applicable land disposal treatment standards or
pass a test that demonstrated acceptable levels of hazardous constituents.  For  a discussion of
this test, see the following section on the "toxics along for the ride" test (TAR) in "RCRA
Recycling."  

This approach will require that EPA continuously update its regulatory list, including new
waste-derived products as they are developed.  We will continue to evaluate whether this
approach presents an unacceptable risk of failing to anticipate and prevent new and harmful uses
of waste-derived materials on the land.  

Recommendation #2:  Three New Exemptions for Certain Secondary Materials Burned As
Fuels or Used To Produce a Fuel

Like the prohibition against land placement, our recommendations generally continue
EPA's longstanding policy that burning secondary materials for energy recovery or using them to
produce a fuel should not be exempt activities.  We do, however, recommend three new
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exemptions for activities that resemble normal fuel production or that pose no incremental risk
over burning traditional fuels.  These exemptions are for "clean fuels," and two of them are for
directly reusing hydrocarbons at a petroleum refinery.  We would also retain the petroleum
exemptions in the current regulations.

Burning of "Clean" Fuels 

 The first new exemption is the burning of "clean" fuels for energy recovery (i.e, fuels that
contain levels of hazardous constituents that may be lower than those found in many common
fossil fuels).  These materials (to be specifically identified later) burn "cleanly" because they have
low levels of toxic metals, contain negligible halogen concentrations to aid in formation of
dioxins and furans, are not complex mixtures of organic compounds, and exhibit no hazardous
characteristic except ignitability.  They are, therefore, more likely to contain predictable and
relatively safe products of incomplete combustion (PICs).  

Thermal Processing of Certain Secondary Materials

The second new exemption is for thermal processing of certain secondary materials
containing hydrocarbons at a petroleum refinery or a petrochemical plant.  This proposed
exemption is broader than the current regulatory exemptions for oil-bearing wastes at
40 C.F.R. § 261.6(a)(3)(v)-(viii)), and also includes secondary materials sent off-site for
recycling (unlike the current exemptions).  

Our goal is to allow direct reuse of these materials in commercial fuel production.  The
current direct reuse exemption (40 C.F.R. § 261.2(e)(i)) does not allow reused materials to be
used in fuels.  That limitation is intended to prevent unregulated blending of secondary materials
into fuels for boilers and industrial furnaces (BIFs), not to prevent the production of standard
commercial grade fuels by petroleum refineries.  Producing fuels through thermal refining
operations more closely parallels chemical production than mixing hazardous wastes for
combustion in a BIF, since the hydrocarbon-bearing secondary materials introduced are
compatible with petroleum refining processes designed to segregate and convert amorphous
crude oils into finished high-specification fuels.  We believe that this type of recycling should be
considered direct reuse for materials recovery.

However, we are limiting this exemption to secondary materials processed at a refinery
under the same ownership as the facility that generated the materials.  Operators of these
refineries have thorough knowledge of the incoming secondary materials, which increases the
likelihood that the materials will be processed safely and effectively.    

Blending of Certain Secondary Materials

The third new exemption is for blending secondary materials containing hydrocarbons
directly (without thermal processing) into commercial grade gasoline at a petroleum refinery.  An
example is blending certain spent materials (such as xylene) into gasoline to use as an octane
enhancer.  Since commercial grade gasoline must conform to fairly strict product specifications,
we believe that this type of blending would take place under conditions that would present little
incremental harm to human health and the environment.  

However, this exemption does not include secondary materials blended into diesel or
other fuels since these fuels do not have the same strict product specifications as gasoline.  It also
does not include blending these materials at terminals or blending facilities, because it is too
difficult to ensure that only compatible waste-derived materials are blended at these widely
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scattered facilities.  We believe the risks of improper blending warrant the restriction of this
activity to a relatively small number of locations that are most likely to have the technical
expertise to ensure that safe products are produced (such as refineries).

For these new exemptions, we recommend requiring the recycler to submit to the State or
EPA a brief one-time statement that exempt recycling is performed at the site, the recycling
location, and the grounds for any exemptions or exclusions claimed.
We believe that the potential risk to the public of inserting incompatible materials into
commercial fuels justifies such notifications.   

Recommendation #3:  Allow Incidental Processing 

Under the current regulations, reclaiming a material (defined as recovery or regeneration)
may disqualify a facility from an exemption under RCRA.  Some industry observers have pointed
out that certain types of reclamation are an intrinsic part of the manufacturing process and should
therefore be considered exempt.  These activities are usually physical in nature and include
filtering, screening, sorting, and grinding.  Sometimes they are conducted in portable (or
"mobile") waste treatment units that are widely used to pretreat wastes and that present minimal
risk of releases to the environment.  

The State of California has conditionally exempted from its hazardous waste regulations
certain treatment technologies used in recycling non-RCRA wastes.  Exempt technologies
include filtering, screening, sorting, sieving, grinding, physical or gravity separation without
adding external heat or chemicals, pH adjustment, and viscosity adjustment.  As a condition for
this exemption, certain management requirements must be met, such as labelling and storing.  

The Task Force agrees with this general approach, and recommends conditionally
exempting simple, low-risk processes, if all applicable Subtitle C requirements are met for tanks,
containers, and containment buildings.  Exempt processes would include simple multiple
filtration steps in sequence, and crushing, grinding, and sizing (when part of a single size
reduction).   Under our approach, an extended series of unrelated processing steps would not be
considered incidental processing.  We believe that EPA should work with the States to determine
which activities constitute incidental processing. 

The Task Force also believes that variances from the containment requirements should be
allowed if the facility can demonstrate that its unit does not pose a significant risk and that
compliance with the requirements would be technically or economically infeasible, especially if
retrofitting an existing unit were necessary.  

Recommendation #4:  Allow Longer Accumulation Time for Exempt Secondary Materials
Recycled On-site

The recommendation would modify the prohibition against speculative accumulation. 
This prohibition currently exists for most hazardous waste recyclers, but we propose modifying it
to specify that secondary materials may be accumulated for 18 months on-site and 12 months off-
site (the current limitation varies according to when the accumulation commences during a
calendar year).  The requirements are more stringent for off-site recycling, because we believe
that recyclers should not accept and store secondary materials unless they plan to recycle them
within one year.  For on-site recycling (much of which is closed loop or direct reuse recycling),
we have extended the accumulation period to 18 months.  Production runs up to 18 months apart
are not uncommon, and the recycler may need to store material until the production run that is
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best suited for its reuse.  We believe that this extension will not lead to speculative accumulation
or endanger human health and the environment.  

In addition, we recommend that material to be recycled must have a 100 percent turnover
within the specified period.  For a more complete description of this new requirement, see the
discussion of speculative accumulation in Chapter 5 of this report.      

We also recommend requiring the recycler to notify the State or EPA if secondary
materials are stored on-site for more than 90 days.  We believe that recycling facilities reclaiming
secondary materials or storing them for extended periods have a greater potential for
misclassifying treatment or disposal operations as recycling.  Notification will allow regulatory
agencies to quickly evaluate the need for more detailed follow-up at these facilities. 

We realize that such a notification may pose difficulties for recyclers of characteristic by-
products, since these materials are often difficult to distinguish from products and co-products. 
We will therefore evaluate whether to recommend notification for these facilities.  

Recommendation #5:  Facilities Exempt or Excluded From RCRA Regulation Must
Perform and Keep on File a Status Determination. 

We recommend requiring that any facility managing secondary materials determine
whether it is subject to the RCRA regulations, including the new recycling system.  If the facility
determines that its activity is exempt or excluded from RCRA regulation, it must document its
grounds for claiming any exemption or exclusion and keep this "status determination" on file. 
The facility will not be required to send the document to the State or EPA unless specifically
requested to do so, but the document must be available for inspection if questions arise about the
facility's status under RCRA.  The status determination need not include the documentation
required in responding to enforcement inquiries pursuant to 40 C.F.R. § 261.2(f).  At the time of
inspection, facilities would need to produce only a brief statement of the statutory or regulatory
grounds for the claimed exemption or exclusion.  Support for the determination could include a
visual inspection of the units or processes claimed to be exempt.  

Under our recommended approach, all exempt recyclers would be required to document
the grounds for their claimed exemption, except those recycling unused products or scrap metal.7 
We recognize that this may result in increased administrative costs for some facilities, especially
large complex ones.  We intend to explore whether this requirement can be implemented in a
way that is manageable for such facilities, or whether the status determination requirement
should be retained for all exempt facilities.

LIST OF SPECIFIC EXEMPTIONS

For easy reference, we have developed the following list of the specific exemptions or
exclusions for processes and materials, and a table that lists the criteria that apply to each.  

Specific exemptions are:
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 Unused products returned for reprocessing8

 Scrap metal8

 Processing of statutorily excluded materials (Bevill wastes9, i.e., specified wastes from
the combustion of coal or other fossil fuels, certain ore and mineral mining wastes, and
cement kiln dust).  

 Secondary materials directly reused on-site as an ingredient in a production process or as
an effective substitute for a commercial chemical product (current
40 C.F.R. § 261.2(e)(1)(i) and (ii), modified).

 Recycling of characteristic by-products, commercial chemical products, and container and
spill residues of commercial chemical products.  Commercial chemical products may be
listed or characteristic; products may be technically "used," but no potential for
contamination may exist through their use (e.g., encapsulated mercury and freon gases).    

 Materials returned, without first being reclaimed, to any unit operation of the original
process in which they were generated and used as a substitute for raw material feedstock
(current 40 C.F.R. § 261.2(e)(1)(iii), modified).  Original process may use raw or
secondary materials as feedstock, since this kind of recycling resembles normal
manufacturing more than waste management.

 Secondary materials reclaimed and returned to any unit operation of the original process
from which they were generated, "closed-loop" (current 261.4(a)(8), modified). 
Recycling process must be enclosed in pipes or other closed conveyance systems, tanks,
or containment buildings.

 Recovery of energy from "clean" waste-derived fuels (e.g., ethanol, methanol, hexane)
(recommended new exemption).

 Direct reuse of secondary materials containing hydrocarbons in thermal processes at a
petroleum refinery or a petrochemical plant.  Includes reuse of secondary materials at
petrochemical plants in processes that produce feedstocks sent to refineries for
commercial fuel production (recommended new exemption).

 Direct reuse of secondary materials containing hydrocarbons when returned for blending
into a commercial grade gasoline at a petroleum refinery only  (recommended new
exemption)

 Exemptions for petroleum refining oil recovery exemptions, as currently codified at
40 C.F.R. § 261.6(a)(3)(v-viii).

RESIDUES FROM EXEMPT/EXCLUDED RECYCLING
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The products or recycled materials from exempt/excluded processes are also exempt. 
However, we recommend that any materials or residues that are disposed of or incinerated be
defined and regulated as solid and potentially hazardous wastes.  If the waste exhibits one of the
current characteristics of hazardous waste10 or any new characteristic (e.g., a characteristic
codified by the pending Hazardous Waste Identification Rule), it would be considered hazardous. 

We also recommend applying or continuing the applicability of the mixture and derived-
from rules (as modified by the Hazardous Waste Identification Rule) to recycling residues that
are disposed of or incinerated.  This will ensure that residues from recycling a listed hazardous
waste will also be hazardous.  If the hazardous residues are mixed with a nonhazardous solid
waste, the mixture would also be considered hazardous.  

We recognize the potential legal difficulties in applying listings to residues from exempt
materials.  However, many common recycling residues are listed in their own right, such as
stillbottoms from the distillation of spent solvents listed as F001 - F005.  If our rationale cannot
be legally sustained, we believe the Agency should develop a new listing rule to capture the
residues of concern within the hazardous waste program.
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CHAPTER 5

REGULATED RECYCLING

NEW CLASSIFICATION SCHEME FOR RCRA RECYCLING

The Task Force recommends dividing recycling into four categories, with facilities in
each category being subject to the same management requirements.  The categories and the
controls for each category are described in this chapter.  In general, recycling operations in all
categories would be regulated unless specifically excluded.   

We considered several objectives in choosing these categories.  First, we needed to
differentiate among the types of recycling and recyclers to address the over- and under-regulation
of the current regulations.  At the same time, we wanted to be sure that regulators and the
regulated community could understand and implement the system.  Four categories seem to be a
manageable number, while still addressing the variety within the system.  Finally, the system had
to answer health and environmental concerns that RCRA is designed to address.  

To accomplish these objectives, we recommend dividing recycling into categories based
on the source of the recyclable materials and the recycling location.  Recyclers within each
category must then comply with management requirements tailored to address the differences
among the categories.  Some requirements apply to all the categories, with additional
requirements for specific types of recycling.

We could have classified recycling in several different ways — by industry, process,
recyclable material, or product.  When the Task Force originally met with the States to develop a
straw proposal for the Roundtable, we started with a much more complex system than the one
suggested in this report.  We divided recycling into seven categories:  (1) on-site materials
recovery; (2) off-site materials recovery; (3) on-site energy recovery; (4) off-site energy recovery;
(5) product stewardship; (6) land-applied products; and (7) recovery of petroleum products.

As we discussed our concerns about each type of recycling and the appropriate
management scenarios to address those concerns, we were able to combine some of the
categories.  We eliminated land-applied products because this use could fall into several other
categories.  At the first Roundtable meeting, the group suggested that the Task Force and States
eliminate the energy recovery categories because they are adequately addressed in the boiler and
industrial furnace (BIF) rule. In a later meeting, the Task Force and States decided to address the
recovery of petroleum products by excluding certain secondary material reprocessed as fuels
from the definition of solid waste (see our discussion on page 3).

As a result of these discussions, the Task Force recommends the following four
recycling categories:

Category A: Direct reuse off-site of a spent material
 Precious metals recovery 

Category B: On-site recycling 

Category C: Captive (intracompany) recycling
Product stewardship

Category D: Off-site commercial recycling
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These categories are explained below, with a brief description of the management
requirements for each.    

Category A

This category includes spent materials directly reused off-site and the recovery of
precious metals.  The requirements consist of notification, biennial reporting, transportation
according to Department of Transportation (DOT) hazardous materials regulations using a
"recyclable materials manifest."  In addition, facilities in this category must demonstrate
compliance with the "toxics along for the ride" test described later in this section.  

Under current Subtitle C regulations, EPA does not regulate the direct reuse of off-site
secondary materials.  For example, an electronics manufacturer uses a high-grade solvent in its
production process, then sends the used solvent to another company.  The receiving company
uses the solvent, without reclaiming or reprocessing it, to clean automobile parts, a use that does
not require the same purity as manufacturing electronic components.  The used solvent is not
defined as a solid waste and is exempt from all regulatory requirements.  State regulators view
this exemption as a regulatory loophole that should be closed.  They want to know who generates
and reuses these materials, and they want assurance that the materials actually arrive at their
intended destination.  We recommend notification, tracking, and reporting to accomplish this
goal. 

The Task Force recommends redefining a "spent material" as a material that has been
used and is no longer usable at the site of generation or is used on site following reclamation or
other processing.   Characteristic by-products and off-specification commercial chemical
products sent off-site for direct reuse would remain excluded, assuming that the product is not
routinely applied to the land, stored on the land before or during production, or used as a fuel. 

In the new system, the same requirements apply to the recovery of precious metals. 
Currently, precious metals recovery is regulated in 40 C.F.R. Part 266, Subpart F, which requires
notification, recordkeeping, and shipping via a hazardous waste hauler with a hazardous waste
manifest.  In the new system, these materials would be shipped with a recyclable materials
manifest and according to DOT regulations.  Notification, recordkeeping, and biennial reporting
requirements are the same as for direct reuse.  All other requirements (including generator
requirements, if applicable) would remain the same.  We believe this slight relaxation of the
current regulations for precious metals eliminates a significant impediment to recycling.

Precious metal recyclers are subject to any applicable requirements for burning in boilers
and industrial furnaces (BIFs) under 40 C.F.R. § 266, Subpart H. The BIF rule currently exempts
precious metal recycling from most significant requirements. However, EPA recently agreed to
reexamine that exemption and consider issuing rules to control air emissions under RCRA or the
Clean Air Act. The Task Force would adopt any pertinent changes in its proposed system.

Category B

Recycling secondary materials at a manufacturing facility (on-site recycling) is regulated
as Category B in our recommended system.11  Category B requirements would apply only to



assuming the criteria described earlier in this chapter (page 2)
are met.

5-3

facilities generating more than 1000 kilograms of hazardous waste in any one month of a
calendar year (i.e., large quantity generators).  Generators of less than 1000 kilograms of
hazardous waste in any one month (i.e., small quantity generators) would be subject to no new
requirements under our proposed scheme.  

We created this category for several reasons.  First, we believe that manufacturers would
increase their recycling of secondary materials if certain impediments were eliminated, especially
the requirement to obtain a permit when regulated materials are stored for more than 90 days.  To
encourage increased recycling, the new system would not require manufacturers in Category B to
obtain prior approval or to provide notice to the public before recycling on site.  Similarly, any
modifications to the recycling processes would be included in biennial reporting.  The recycling
of wastes already present on-site, subject to safe management standards established by EPA and
the States, is generally of less concern to the public than recycling of wastes generated and
shipped to another community.  The risks of recycling performed entirely at the site of
generation, therefore, do not justify the time, cost, and reduced flexibility caused by prior
approval and public notice. 

Certification by manufacturers that they are complying with the required management
standards enables EPA and the States to enforce compliance.  As discussed in more detail below,
we are emphasizing prevention of risks by applying many hazardous waste management
standards to hazardous waste recycling units.  These management standards have been in general
use for at least five years, and we believe that the States and the regulated community have found
the requirements to be generally clear, affordable, and consistent with good engineering
practices.  

In our earlier discussion of jurisdiction (see Chapter 2 and Appendix A), we explained the
difficulty of distinguishing manufacturing from recycling.  This is a major question for Category
B, especially when the recycled material is returned to the manufacturing process after
reclamation.  In the new system, a unit will be regulated as recycling only if recycled material is
the sole ingredient processed by the unit.  If any virgin materials are co-processed, the unit will
be considered a manufacturing unit; the co-processing will not be considered reclamation.  Any
tanks storing both virgin and recycled materials prior to co-processing would likewise be defined
as part of the manufacturing unit.  In developing regulatory language to implement this approach,
we will explore definitions that prevent de minimis additions of virgin materials intended to
circumvent designation of a unit as a recycling unit.

Several industry parties have discussed situations in which secondary materials are reused
on-site, but do not qualify for one of the current exemptions.  For example, secondary materials
are often reused in an on-site manufacturing process that is not the original process, thereby
making the materials ineligible for the closed loop exemption.  In addition, secondary materials
from an otherwise closed loop process may be diverted for ancillary purposes, such as cleaning
or quality assurance.  Frequently, mobile closed containers or transportable tanks are used.  
Sometimes a secondary material may be the sole feedstock to another process producing a final
product.  However, distillation may be needed before final processing, making the materials
ineligible for the direct reuse exemption because distillation has usually been considered a form
of reclamation.  
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Industry believes that these and most other kinds of on-site recycling constitute ongoing
manufacturing rather than waste management, and that EPA should have no RCRA jurisdiction
in these situations.   The Task Force agrees that many of these situations closely resemble
continuous manufacturing processes.  For example, if very small amounts of secondary materials
(one percent or less) are diverted from a closed loop operation for ancillary purposes, this should
not disqualify the operation from the closed loop exemption.  Nor should the use of mobile
closed containers or transportable tanks be disqualified, as long as they meet standards equivalent
to those of 40 CFR 265, Subpart I.  

We are also aware that reuse of secondary materials involving distillation or recycling in
a second manufacturing unit can often resemble ongoing manufacturing more than waste
management.  We want to encourage beneficial reuse of these materials, rather than present
unnecessary impediments to their recycling.  However, we are currently reluctant to suggest the
Agency cede broad jurisdiction over all on-site recycling, because of the potential for activities
taking place that are clearly waste management or mismanagement. 

To address this concern, the Task Force recommends developing (in conjunction with
the States) additional criteria to distinguish on-site manufacturing involving reuse of secondary
materials from waste management.  These criteria might include engineering design criteria or a
sham recycling test involving economics or toxics along for the ride.

  
Category C 

This category regulates captive (intracompany) recycling and product stewardship. 
Captive recycling includes facilities that recycle materials generated by other facilities under the
same parent corporation.  An ink manufacturer, for example, may send spent solvents used to
wash equipment to another facility that is owned by the same corporation and that produces paint
thinner.  The second facility distills the solvents as part of its production process.  If recycling the
spent solvent in this way required a RCRA permit, the manufacturer might not recycle it, because
of administrative costs.

Under product stewardship or product return, customers return used or spent products to
an original manufacturer of the product.  The manufacturer then recycles, rebuilds,
remanufactures, or reuses all or part of the returned product.  Many manufacturers would like to
offer product stewardship as a service to their commercial customers and to reduce the costs of
raw material.  For example, a photographic processing company returns its spent fixative to the
original manufacturer, who then reclaims and resells it.   Since these materials are often
hazardous waste if disposed of or treated, the manufacturer and the customer are able to avoid
disposal costs and possible Superfund liability.  We believe that our program will help build
recyclability into products and foster increased use of existing capacity.   

We recommend the same requirements for Category C and Category B facilities, with one
exception.  If a facility receives more than 12,000 kilograms of secondary materials annually
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production rates are able to qualify as small Category C
recyclers.  We will continue to seek comment on alternative
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from off-site, it must notify the public and must allow access to nonconfidential materials.12  No
public meetings or prior approval would be required.

In their experiences with siting, permitting, and public meetings, States and EPA Regions
have found that the public is most concerned about hazardous materials and wastes that come
from other localities.  We believe this concern results from increased truck traffic and the
likelihood of accidents involving toxic materials, and the prevalent NIMBY (not in my back
yard) attitude about activities involving hazardous wastes.  Because of these concerns, the public
should be notified that these materials will be transported to their community.  

We will seek comments on ways to classify facilities in unusual situations.  For example,
Company X ostensibly sets up a product stewardship program.  From the materials returned to it,
however, it makes a product that is outside the plant's primary manufacturing function.  Should
Company X be classified in Category C, or as a commercial recycler in the next category,
Category D?  (Does it matter if the new product is made by recycling significantly more of the
original products than Company X has manufactured?)

Another example is Company Y, which receives materials from several facilities within
its parent corporation.  No one facility generates enough of these materials for on-site recycling
to be economically feasible, but the materials can be consolidated and recycled into a usable
product.  Company Y makes these products primarily from secondary materials and does not
have any other manufacturing at its site.  Should Company Y be classified as a captive recycling
facility in Category C or as a commercial recycling facility in Category D? 

Category D

Category D consists of commercial recycling facilities.  These facilities purchase
recyclable materials from generators or receive payment from generators to recycle their
secondary materials.  Generally, these facilities receive different hazardous wastes from various
kinds of customers.  Their products are made primarily from secondary materials instead of
virgin materials. 

Under our recommended system, all the requirements of Category C would apply.  In
addition, commercial facilities also must obtain prior approval for some of their operations (in
lieu of a Part B permit) before they can begin recycling operations.  Items requiring prior
approval include a facility operations plan (with a waste analysis plan), financial assurance for
closure, and major modifications to recycling units (involving significant changes in capacity,
use of new secondary materials, or changes in the process chemistry.)

Both EPA and the States have found that local communities are reluctant to accept the
presence of commercial recycling facilities whose design and operation have not been approved
by the appropriate regulatory agency.  Unlike facilities in Category C, commercial facilities use
secondary materials and hazardous wastes for most or all of their raw materials.  We believe an
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approval process with full public participation can address most of the public's concerns.  In
general, Americans believe that government supervision of hazardous waste management is
justified.13  Our approach will focus review by the regulatory agency on the most significant
operations involving hazardous waste.  By allowing the facility to certify compliance with the
remaining requirements, we believe that we can reduce the costs associated with obtaining
government approval.

TWO CURRENTLY EXEMPT ACTIVITIES THAT WOULD BE REGULATED UNDER
RCRA RECYCLING

The Task Force recommends placing two currently exempt activities in the "RCRA
Recycling" class, which would be subject to modified requirements under Subtitle C.  Controls
can then be targeted to those parts of the activities that pose a significant risk of potential
releases.  The activities that would be reclassified are:

Direct Reuse of Spent Materials Transported Off-site  

Recycling of spent materials transported off-site for direct reuse (without reclamation)
was explained earlier in the discussion of Category A.  We believe that these materials should be
minimally regulated so that appropriate controls can be placed on the likely transportation of
these materials.  

Recycling of Characteristic Sludges

Characteristic sludges (emission control residues) are not now considered solid wastes
when reclaimed, because of the difficulty in distinguishing between reclamation of product-like
sludges and reclamation of waste-like sludges.  However, the Task Force and the States believe
that most sludges should be classified as wastes rather than products, since they are expressly
included in the statute's solid waste definition and because they typically are produced through
pollution control or waste management activities.  

It is true that certain kinds of emission control residues (e.g., baghouse dusts with high
metal content collected from primary metal smelting) can be more product-like because they are
very valuable and represent continuous extraction of metal values from ore.  Within the primary
metals industry, baghouse dust is routinely recycled rather than disposed of.    We recommend
exempting these materials as either co-products or exempt sludges if we can develop an
appropriate definition that distinguishes them from residues without a high metal content. 
Operations outside the primary metals industry would not normally be considered "continuous"
manufacturing of ore-derived materials.  

MANAGEMENT REQUIREMENTS FOR RCRA RECYCLING
    

In selecting management requirements for each category, the Task Force relied on several
key principles for recycling under RCRA jurisdiction:

 Safe recycling operations must use equipment designed to prevent releases of hazardous
constituents to the environment, especially groundwater.
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 Recyclers must quickly and effectively respond to releases of hazardous constituents that
occur despite these preventive measures.

 Government regulators must know the identity of recycling facilities and must have
sufficient information to enforce compliance with the appropriate management standards. 

 An effective regulatory system must ensure safe transportation and tracking of secondary
materials from "cradle to grave."

 Waste-derived products must pose no more threat to human health and the environment
than the virgin products they replace or compete with.

 The community surrounding a recycling facility should be notified if the facility will
receive and recycle hazardous waste generated at another facility. 

Most of the requirements we recommend are self-implementing.  Where prior approval
must be obtained, we will explore ways to encourage government reviewers to respond to
applications promptly.  We have also eliminated redundancy with other laws and regulations
wherever possible.  Our recommended recycling system recognizes the needs of the public and
the environment and the needs of industry.  To compete successfully in an international market,
industry must be able to make quick, accurate investment and operating decisions based on a
predictable system of regulatory requirements.  Many of our recommendations for improvements
also may be appropriate for Subtitle C hazardous waste regulations.  If these measures are
successful for recycling, we will recommend that EPA consider applying some of them to
hazardous waste management.

Table 1 compares the requirements for Categories A-D.  Category A facilities are subject
to minimal requirements necessary for regulators to track these materials.  Facilities in Categories
B, C, and D have almost identical management requirements.   A final set of requirements for
public notice or prior approval will apply only to Category C and Category D facilities.  
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Cir. 1990).  See also Appendix A.  
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TABLE 1
Comparison of Category A-D Requirements

Requirement A B C D

No land storage X X X X

No TARs X X X X

Recyclable materials manifest X X X

State/EPA notification X X X X

Biennial reporting X X X X

Operating Plan    X    X    X

Certification X X X

Management and administrative requirements X X X

Release response, closure, and financial assurance X X X

Public notice X X

Prior approval X

Prior approval of modifications X

Below is a detailed description of each management requirement.  

No Land Storage

RCRA places a very high value on our groundwater.  Congress believed so strongly in
restricting land disposal that it added "hammers" to the 1984 amendments to RCRA.  If EPA did
not promulgate land disposal restrictions and treatment standards, the "hammer"  would drop,
and Congress' standards would go into effect automatically.  As a result, EPA restricts the
placement of untreated wastes on land, and treatment residues must be placed in landfills with
stringent Subtitle C controls.  

EPA's hazardous waste regulations generally prohibit placing secondary materials on the
land.  The Task Force recommends applying this prohibition more consistently in our new
recycling system.  Because of the potential for releases to the environment, EPA views land
placement as a general indication that a material is "part of the waste disposal problem."14  We
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1988); and 56 Fed. Reg. at 7185 (February 21, 1991).
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recommend prohibiting land placement as a condition of exemption from the recycling system,
and as a management condition of all four recycling categories.

We recommend that the regulatory definition of "land disposal" apply to land storage
before or during recycling.  We intend to limit storage before or during recycling to tanks,
containers, and containment buildings.  Storage in surface impoundments or waste piles would
not be allowed, and storage units would have to meet the tank design, installation, and operation
standards in 40 C.F.R. Parts 262, 264, or 265.   

Some situations exist where the recyclable material is a product meant to be applied to
the land (i.e., slag used as road bed material).  These materials may be exempt from the new
recycling system if: (1) good management practices by the facility prevent releases to the
environment before actual use; or (2) the material can be delisted or shown to no longer exhibit
the characteristic for which it was listed; or (3) the material is a commercial chemical product
listed in 40 CFR 261.33 that is applied to the land and that is its ordinary manner of use.     

Recycling Must Be Legitimate

One of the dangers of relaxing requirements for recycling is the increased incentive to
engage in "sham" recycling.  Sham recycling is managing hazardous waste in a way that actually
constitutes disposal instead of legitimate recycling.  Any system we develop must deter sham
recycling and enable enforcement personnel to identify the process as sham and successfully
prosecute the violator.

EPA has often discussed criteria to determine whether an activity is sham recycling.15 
Because the criteria are not binding rules, State and EPA enforcement staff have been concerned
about how to apply the criteria with consistency.  Some members of the regulated community
were not aware of any Agency "sham policy."  Others find application of the policy to be very
time-consuming and expensive, with little certainty of outcome.  

One criterion in EPA's policy is that a legitimate product should not contain toxics along
for the ride (TARs).  TARs are hazardous constituents not necessary for the product to perform
as was intended.  These hazardous constituents may also be present in significantly higher levels
than in comparable products made from virgin materials.  States and EPA regions are concerned
that industry may not test its recyclable products for unacceptable TARs.  Of particular concern
are products used by the general public or products applied to the land.    

 The Task Force recommends prohibiting TARs as a condition within each of the four
recycling categories.  Although the Toxics Substances Control Act, the Consumer Products
Safety Act, and the Food and Drug Act have some jurisdiction over this issue, the large number
of products potentially affected by an increase in recycling of waste-derived products makes
reliance on these regulatory authorities impractical.  Over three-fourths of Americans do not
believe that industry will make products that are safe, environmentally or otherwise, unless the
government makes sure that it does.16  This lack of faith in product safety without government
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oversight has changed little over the past decade.17  We believe that recyclers should continue to
have a duty under RCRA to demonstrate, if asked, that their waste-derived products will not
create significant new risks to the users of those products.

We also recommend allowing RCRA recyclers to substitute the TAR test for applicable
land disposal restrictions standards (LDRs) for uses of waste-derived products meeting our new
definition of use constituting disposal.  The hazardous constituent levels required by the LDR
standards can be significantly more stringent than the levels in products made from virgin
materials.  The TAR test will ensure that waste-derived products do not create new risks in the
marketplace.

 The Task Force has proposed a test for TAR which consists of three parts:  products
made from secondary materials would have to pass only one of the three tests.  The first test is a
self-implementing analytic method.  The second and third tests require government review and
approval - a case-by-case evaluation of the legitimacy of the product or process.  For the first test,
a product would have to pass a statistical test chosen by EPA that compares it to a similar
product made from virgin materials.  The concentration and amount of Appendix VIII hazardous
constituents in the recycled product could not be significantly higher than present in a
comparable product made from virgin materials.  Alternatively, a recycler could compare the
concentrations of hazardous constituents in the recyclable material to those present in the virgin
materials that would otherwise be used to make the product.  

This evaluation is designed to prevent a manufacturer from replacing a commercially
available virgin raw material with a recyclable material containing significantly higher
concentrations of toxics.  We want to avoid the presence of additional toxics not significantly
present in the analogous virgin material.  The goal of the analysis is not to ensure that recycled
products are absolutely without risk, or to create new standards of product safety.  Instead, we
will ensure that recycled products are at least as safe as their virgin material counterparts.  We
believe that other laws, such as the Toxic Substances Control Act, the Consumer Product Safety
Act, and the Occupational Safety and Health Act are better designed to evaluate the effect of
products and processes on consumers.

In some instances, a recycler introduces a toxic ingredient to enhance the performance of
a product.  For these situations, we recommend a second test, allowing an individual
manufacturer or industry to apply for a variance from the TAR threshold.  The manufacturer
must show that the higher toxic levels are necessary for the product to function as intended, or
that an industry specification otherwise justifies higher concentrations of toxics.

 Finally, a manufacturer may obtain a variance from the TAR threshold based on a life
cycle analysis of the product.  If a manufacturer can show that the product presents no significant
increase in risk to human health or the environment over its life (including the most likely
disposal scenarios), a variance will be granted, despite the presence of higher toxic constituent
concentrations.  An example is a product with toxics that are not likely to be released because
strong chemical bonds exist between the toxics and other ingredients.  In this case, recyclers also
would need to show that the product would be used in industrial applications that would not
normally result in disposal in a municipal waste combustor, if breaking those chemical bonds
during incineration would increase the toxics present in the combustor's ash or air emissions.  
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Any materials failing all three tests would be classified as wastes rather than products,
and the subsequent transportation, storage, and use would be subject to full Subtitle C regulation. 
If a waste-derived product passed the TAR test, its status would not be affected if another
material produced from the same recycling process failed to pass TAR.  

We initially suggested in our straw proposal that any product from Category A could not
contain "toxics along for the ride."  Some parties have suggested that the costs of applying TAR
to this category outweigh the environmental benefits.  However, after examining the results of
reviewing proposed off-site uses of waste-derived materials, we have concluded that TAR is an
important tool in preventing these facilities from avoiding RCRA requirements.  Both EPA and
the States have rejected a significant number of proposals for direct reuse of wastes (as
ingredients or effective substitutes for commercial chemical products) after finding that the
activity more closely resembled waste treatment or disposal.  

In order to minimize the costs of this requirement, we recommend that recyclers be
allowed to certify compliance based on process knowledge and existing data.  However, EPA and
State agencies should retain the authority to require that recyclers generate more specific data to
demonstrate TAR compliance when those agencies believe that the waste-derived products may
introduce significant new risks into the marketplace.  

Many useful options have been suggested to improve our recommended TAR test, which
we are actively considering.  These include:  

o Presuming the legitimacy of products that pass TAR Test 1 above, but allowing the State
or EPA to prove that it is otherwise sham or unsafe based on factors other than TAR.  

o Determining legitimacy by the economics of the recycling (e.g., the minimum percentage
of profit derived from sale of products).  

o Applying TAR tests or other legitimacy tests only to consumer products or land-applied
products.  

o Codifying more than one criterion for the legitimacy determination, such as an economics
test and a TAR test.  

Notification and Reporting 

Several types of notification and reporting are currently required under EPA's hazardous
waste rules.  These rules require generators, transporters, and treatment, storage or disposal
facilities (including recyclers) to file an initial notification with EPA or a State.  Recyclers who
believe that they are managing secondary materials excluded from the definition of solid waste
are not required to notify.  The notification provides basic information about the notifying facility
(e.g., name, address, contact person) and information about the type of activity occurring at the
facility (e.g., generator, transporter) and the particular EPA waste codes managed.  The
notification form does not require facilities to specifically identify any recycling activities.

Every two years, EPA also requires large-quantity generators (producing more than 1000
kilograms of hazardous waste per month) and treatment, storage, and disposal facilities (TSDFs)
to file a "Biennial Report" on the volume and type of wastes they generated, how they managed
the waste (e.g., recycling, treatment, disposal), and whether it was managed on- or off-site.  A
recycler who is not a large-quantity generator or TSDF does not file a Biennial Report.  Neither
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the EPA Notification Form nor the Biennial Report currently requires information on
modifications to recycling units or facilities.

Because some recyclers are exempt from biennial reporting, and others incorrectly believe
they are recycling exempt materials, the States and EPA do not have adequate information about
the true effect of recycling.  Without this information, enforcement personnel cannot monitor
recycling activities to ensure compliance with applicable regulations.  The State and EPA
enforcement staffs believe that this state of affairs has led to inadequate control and subsequent
mismanagement, as evidenced by the many closed recycling facilities that are now Superfund
sites on the National Priority List.  

The Task Force recommends that all RCRA recyclers in Categories A-D notify the
State or EPA of their activities. This is a new requirement only for Category A (direct reuse off-
site) and facilities that do not store before recycling.  In addition, we recommend that the existing
notification form be revised to require a specific identification as a Category A, B, C, or D
recycling facility and the type and quantity of wastes recycled.  This form could also be used to
facilities claiming certain exemptions, such as facilities recycling a characteristic by-product or
those storing materials for more than 90 days prior to recycling.  This information will allow the
States and EPA to target compliance inspections.  

 The Task Force also recommends that biennial reporting be required for Categories A-D
(again, a new requirement only for Category A and facilities that do not store before recycling). 
We suggest that the Biennial Report be expanded to report all modifications to Category B and C
recycling operations and minor modifications to Category D operations.

Transportation and Manifesting

Under current RCRA rules, hazardous waste shipped off-site for recycling requires a
hazardous waste manifest and must adhere to RCRA pre-transport and shipment requirements.
EPA and the States use the manifest for tracking off-site shipments to ensure "cradle-to-grave"
management of the material and to hold the generator, transporter, and TSDF accountable for
these shipments.

The manifest is a document completed by a hazardous waste generator describing the
amounts and types of hazardous waste being transported. The document is comparable to a bill of
lading used by industry in transporting materials. As part of this document, an individual
knowledgeable about the hazardous waste must be identified in case of an accident or release to
assist local authorities in spill response activities. 

RCRA regulations reference DOT pre-transport regulatory requirements for packaging,
labeling, marking and placarding (49 C.F.R. Parts 172, 173, 178, and 179).  DOT has nine
categories of materials with varying requirements for labelling, placarding, packaging, and
marking. If a recyclable material does not fall under one of the first eight categories, it would
automatically fall into Class 9, which is the current DOT category for RCRA hazardous waste.

The DOT Class 9 requirements are virtually identical to the EPA standards for hazardous
waste transporters in 40 C.F.R. Part 263.  Some States have added extra requirements for
transporters of materials requiring a RCRA hazardous waste manifest.  These requirements
include special training or equipment, more liability insurance, local taxes or fees, and additional
reporting.  Generators and recyclers have claimed that these additional State requirements
substantially increase the cost of transporting RCRA hazardous manifested materials directly by
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increasing operating costs of transporters, and indirectly by reducing competition because only
relatively few transporters are willing to invest in compliance with the State rules.  

As an example, the costs of transporting a load of lead-bearing materials between
Columbus, Georgia, and Indianapolis, Indiana, was $1,400 by a hazardous waste hauler and only
$630 by a hazardous materials carrier (DOT).  Similarly, the costs of transporting the same
materials from Muncie, Indiana, to Indianapolis was $533 by a hazardous waste hauler and $160
by a hazardous materials hauler.18

The Task Force recommends using a new "recyclable materials" manifest for all
Category A, C, and D secondary materials shipped off-site.  This new manifest could be identical
to the current hazardous waste manifest, except for its name.  The effect of making this change
would be to eliminate the "stigma" associated with transportation of hazardous wastes and also,
to the extent possible, to eliminate the more stringent State requirements that automatically attach
to shipment of materials requiring a Uniform Hazardous Waste Manifest.  The recyclables
manifest would still provide identical information for States that rely on automated tracking of
manifest data for their hazardous waste enforcement programs.  

Because many States cannot inspect manifest data immediately upon receipt, we
recommend allowing States to require monthly or quarterly submission of manifest information
for recyclable secondary materials.  Exception Reports describing shipments that did not reach
their destination within 45 days would continue to be filed immediately.   

To eliminate redundancy between DOT and EPA transportation rules, the Task Force
recommends that the Agency seek changes to the DOT rules to incorporate RCRA recycling
materials regulated under Categories A, C, and D.  If the DOT transportation safety rules apply,
there will be no need to establish separate requirements under RCRA (other than manifest
procedures) that apply to transportation of these secondary materials.  

FACILITY AND RECYCLING UNIT MANAGEMENT STANDARDS

General Facility Standards

Under the current hazardous waste regulations, generators and TSDFs (including
recyclers) must comply with general management standards to minimize any threats posed by the
facility to human health and the environment.  These standards are found at Subparts B, C,and D
of 40 C.F.R. Parts 265 (for interim status facilities) and 264 (for permitted facilities).  The
standards for generators are found at 40 C.F.R. Part 262, Subpart C.  

Under the standards for TSDFs, the facility must obtain an EPA ID number, perform a
general waste analysis, maintain security measures aimed at public access, inspect the plant, train
personnel for managing hazardous waste, comply with location standards, and provide
construction quality assurance programs.  The standards also include general requirements for
ignitable, reactive, or incompatible wastes.  

Preparedness and prevention standards for TSDFs include design and operation
standards; required equipment such as alarms; testing and maintenance of equipment; access to
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alarm systems; required aisle space; and arrangements with local authorities (such as police and
fire departments).   

Contingency plan and emergency procedures standards for TSDFs include a contingency
plan for fires, explosions, or unplanned releases of hazardous waste; procedures for amending the
plan;  appointment of an emergency coordinator; and steps that the coordinator must follow in
case of an emergency, including assessment, containment, and cleanup.    
   

Pretransport requirements for generators include requirements for pretransport labeling,
marking, and placarding.  This provision also states that large-quantity generators are subject to
Subparts C and D of Parts 264 and 265, and the personnel training requirements for hazardous
waste handling of Subpart B.  Small-quantity generators are subject to Subpart C of Part 265.  In
addition, small-quantity generators must follow requirements for responding to emergencies (see
40 C.F.R. Part 262(d)(5)) that are similar to those for TSDFs, but somewhat simplified.  

The Task Force recommends adopting the requirements in Parts 264 and 265, Subparts
B, C and D, for all recycling categories, except Category A (direct reuse of spent materials sent
off-site).  Since the primary goal of exercising RCRA jurisdiction over Category A recyclers is to
ensure that the materials are handled safely when sent off-site, general facility standards are
unnecessary.  

In the case of the other recycling categories, we believe that these requirements will
ensure that facilities are managed in a way that will prevent releases of hazardous wastes and
facilitate prompt response measures if releases do occur.  However, we realize that most of the
requirements in Subpart B of Parts 264 and 265 (for TSDFs) do not currently apply to generators,
and we were unable to evaluate whether all of these requirements are necessary for our recycling
categories B, C, and D.  For example, the full security requirements of Subpart B or the location
standards may not be necessary for many or most recycling operations.  Therefore, we are
considering simplifying these requirements so that some or all facilities would comply only with
the generator standards.  

Certain employee protection requirements under the Occupational Health and Safety Act
(OSHA) are tied to facilities that are permitted TSDFs under RCRA.  These requirements are set
forth in 40 C.F.R. 1910.120(p) for TSDFs and 40 C.F.R. 1910.120(b)-(o) for facilities involved
in RCRA corrective action cleanups.  The requirements include written safety and health
programs for employees, health measures, material handling requirements, personnel training,
and extensive procedures for emergency responses.  Since the facilities in the Task Force's
proposed recycling scheme would not be required to obtain RCRA permits, these OSHA
requirements would no longer apply.  We will continue to examine these requirements and
determine whether including the provisions is consistent with ongoing recycling rather than
treatment, storage, and disposal operations.
  

Facilities (including recyclers) that may release hazardous substances as defined by
CERCLA have alternative emergency response requirements under OSHA, with which they
would still be required to comply (see 40 C.F.R. 1910.120(q)).  
 
Containers and Container Storage Areas

Hazardous waste containers and container storage areas are currently subject to
40 C.F.R. Part 265, Subpart I (for generators and interim status TSDFs) and Part 264, Subpart I
(for permitted TSDFs).  These standards are performance standards (rather than specific design



     19Tank systems include tanks and any associated equipment,
such as pipes, pumps, flanges, and valves.
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standards) and are intended to prevent releases of hazardous constituents from containers to
groundwater. They require primary containment (e.g., by replacement of worn-out containers and
requiring container construction that is compatible with the materials stored).  Also required are
inspection procedures for unit closure.  TSDFs must install secondary containment to capture any
releases from container storage areas.

The Task Force recommends adopting the TSDF standards (40 C.F.R. Part 264, Subpart
I) for managing recyclable materials in containers and containment areas at all Category B-D
facilities.  Hazardous waste container storage areas have been subject to these regulations for
more than five years, and we believe that the rules have provided good protection of groundwater
without overly burdening the regulated community.

Tanks and Tank Systems

Tanks and tank systems19 must comply with standards in 40 C.F.R. Part 265, Subpart J
(for generators and interim status TSDFs) or Part 264, Subpart J (for permitted TSDFs). These
standards are meant to prevent releases of hazardous constituents to groundwater. They require
an initial assessment of the integrity of the tank system; containment and detection of releases; 
minimum design and installation specifications; general operating practices;  proper inspection; 
response to leaks and spills; and closure and post-closure care.

Although the RCRA regulations address most aspects of tank systems, the emphasis is on
secondary containment and leak detection (40 C.F.R. §§ 264.193 and 265.193).  In a secondary
containment system, two impermeable barriers are situated between the wastes and the external
environment.  The first barrier is the wall of the treatment or storage tank.  The secondary barrier
may be a second tank wall, a concrete vault, a liner (such as a synthetic membrane liner), or
another device approved by the permitting authority.

Secondary containment must capture 100 percent of the volume of the largest tank within
the containment system.  The ancillary equipment of the tank system must satisfy technical
requirements for material compatibility, tank system strength, system foundation, leak detection,
and liquid removal. 

If a leak occurs in the primary tank wall, the secondary containment barrier prevents the
release of wastes into the environment.  The secondary containment system also provides an
enclosed space in which leaks from the primary tank system can be easily detected and removed.

Spill prevention controls must prevent the release of material during tank filling, content
transfer, and emptying. Facilities using hazardous waste tanks must provide design and/or
operating features to prevent spills and overflows.

All ancillary equipment must also have appropriate secondary containment, as required in
40 C.F.R. § 264.193 (f) and 265.193(f).  Certain ancillary equipment is exempted (for example,
above- ground and readily accessible piping that can be inspected daily).  In general, tank
systems must satisfy the technical requirements for:
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 Material compatibility.  Both primary and secondary containment structures must be
made of or lined with a material that will not be weakened or degraded by the waste
placed in the system.

 Tank system strength.  The system must be strong and thick enough to withstand any
foreseeable forces to which it may be subjected (for example, the pressures exerted by
groundwater, frost heave, or vehicular traffic over or around the tank system).

 System foundation.  The foundation or base of the system must be capable of preventing
system failure due to settlement, compression, or uplift.

 Leak detection.  A leak detection system must be installed that is capable of detecting the
failure of the primary containment structure.  The system must be capable of detecting
and collecting releases and accumulated liquids until the collected material is removed.

 Liquid removal.  The secondary containment system must be sloped or otherwise
designed and operated so that all liquids entering the system can be efficiently collected
and removed.

A tank owner or operator may petition the EPA Region or authorized State to obtain
either a technology- or risk-based variance from the secondary containment requirements. 

Integrity  Assessments.  The tank regulations allow facilities to add secondary containment to
an existing (primary containment) tank system any time until it is 15 years old.  Under
40 C.F.R. §§ 264.191 and 265.191, owners or operators of existing tank systems without
adequate secondary containment were required to have an independent, qualified, registered
professional engineer perform an integrity assessment by January 12, 1988.  The integrity
assessment determined if the tank system was leaking or unfit for service.
  
Design and Installation.  Sections 264.192 and 265.192 provide standards for designing and
installing new hazardous waste storage and treatment tank systems or components.  The principal
design requirement is that new systems or components must be provided with secondary
containment.  This requirement applies not only to new tank systems, but also to:

 any tank, piping, or other equipment installed as an expansion or replacement to an
existing tank system;

 existing equipment moved or reinstalled to replace components of existing hazardous
waste tank systems;

 any existing tank systems or components not historically used for hazardous waste
treatment or storage, but into which hazardous waste has been or will be introduced after
July 14, 1986.

As part of these requirements, all new tank system design features and installation
procedures must be assessed and certified by an independent, qualified, registered professional
engineer.

General Operating Requirements.  Sections 264.194 and 265.194 address the day-to-day
operation of hazardous waste treatment and storage tanks.  These requirements govern the nature
of materials that may be introduced into the tank and the use of spill and overflow prevention
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controls.  More specifically, no hazardous wastes or treatment reagents may be introduced into a
tank system that may jeopardize the integrity of the tank.  

Similarly, tank system operators must provide design and/or operating features to protect
against spills and overflows.  Spill prevention controls should prevent the release of material
during tank filling, content transfer, and emptying.

Requirements for Tank System Inspections.  Facilities must inspect the following components
of hazardous waste treatment and storage tanks and tank systems: overfill controls, data from
operating equipment, release detection equipment, above-ground tank system components, and
corrosion protection devices (40 C.F.R. §§ 264.195 and 265.195).

The design specifications also require secondary containment.  The secondary barrier can
be a second tank wall, a concrete vault, a liner (such as a synthetic membrane liner), or another
device approved by the State.  

All new tank system designs and installation procedures must be assessed by an
independent, qualified, registered professional engineer.

The Task Force recommends adopting 40 C.F.R. Part 265, Subpart J requirements for
the management of Category B-D recyclable materials in tanks.  Like EPA's container
regulations, the hazardous waste tank rules are time-tested, provide the necessary protection of
groundwater, and are affordable.  We believe that existing tanks that will be subject to these
standards should be granted the same amount of time to achieve compliance that was provided to
existing hazardous waste tanks when the requirements were promulgated (up to 15 years,
depending on the age and condition of the tank).  We also recommend that States should have the
flexibility to evaluate alternative compliance measures that achieve the same objectives as the
RCRA tank rules.  

In addition, the Task Force recommends that variances be allowed from these rules for
existing recycling units, if the facility can demonstrate that retrofit of those devices is either
technically or economically infeasible.  Any variance should include a demonstration that the
unit, as installed, presents no significant risk of releasing hazardous constituents to groundwater. 

Containment Buildings

Standards for managing hazardous wastes in containment buildings (storage units where a
building with roof, walls, and floor can provide containment of waste) are found in 40 C.F.R.
Parts 264 and 265, Subpart DD.  Containment buildings are a relatively new management
practice designed to address the problem that arose out of the Third-Third Land Disposal
Restrictions rule prohibiting the placement of certain dry bulk hazardous wastes on the land prior
to treatment.  This prohibition had the inadvertent effect of limiting storage practices for
materials destined for recycling.  The inconsistency arose because EPA regulations allow the
storage of liquids in tanks or containers prior to treatment or recycling. 

To address this issue, EPA promulgated containment building standards. These standards
consist of four parts: standards that must be met for a containment building to be excluded from
the definition of land disposal; design and operating standards; closure requirements; and
operating standards that apply only to storage less than 90 days in a containment building at a
generating facility.
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The main emphasis of the regulations, however, is on prescribed performance standards. 
These standards include a building structure that is completely enclosed with a floor, walls, and a
roof to prevent exposure to the elements; ensuring incompatible wastes are not placed in the unit;
installing a primary barrier capable of withstanding the movement of personnel, waste, and
equipment during the lifetime of the unit; good housekeeping practices to keep the primary
barrier free of significant cracks, gaps, or corrosion;  certification of the building by a qualified,
registered professional engineer; release detection and removal procedures; and unit inspections. 
  

 For units managing free liquids, the building must have both primary and secondary
containment.  The primary barrier must be designed to prevent the migration of wastes into the
barrier, and it must be sloped to drain liquids into a liquid collection and removal system. The
secondary containment system must include a secondary barrier designed and constructed to
prevent migration into the barrier and a leak detection system capable of detecting failure of the
primary barrier and collecting accumulated liquids at the earliest practicable time.   

The Task Force recommends adopting 40 C.F.R. Part 265, Subpart DD standards for
managing recyclable materials in containment buildings.  These standards were developed after
extensive technical consultation with the regulated community, and represent an economically
achievable way to prevent contamination of groundwater.  We also recommend that containment
buildings be considered adequate secondary containment for furnaces recycling secondary
materials.  

Air Emissions

EPA presently regulates process vent air emissions of volatile organic compounds
(VOCs) from all hazardous waste management units at TSDFs under Subparts AA of Parts 264
and 265 and equipment leaks of VOCs from hazardous waste management process units under
Subparts BB in Parts 264 and 265. EPA also has proposed regulations (Subparts CC under Parts
264 and 265) to extend its air emissions standards to surface impoundments, tanks, containers,
and miscellaneous hazardous waste units not covered by the Subpart AA and BB standards.  As
part of this proposed rule, EPA also proposed extending the applicability of Subparts AA and BB
of 40 C.F.R. Part 265 to hazardous waste generators accumulating waste on-site for 90 days or
less.

The Agency has promulgated regulations under the Clean Air Act (CAA) and its
amendments that can apply to the same facilities and constituents as RCRA. The requirements
generally affect total emissions from the facility (from both RCRA permitted units and other
units), while the hazardous waste program rules generally affect only RCRA permitted units.  

The CAA requires EPA to identify and designate compounds as hazardous air pollutants
(HAPs), then develop standards to protect the public with an ample margin of safety. The Agency
has designated, among other constituents, arsenic, asbestos, benzene, beryllium, and mercury as
HAPs. 
 

A second CAA program designed to assist the States in achieving National Ambient Air
Quality Standards (NAAQS) for ozone may limit the same air emissions as the RCRA Subpart
AA and BB rules. Under the authority of the CAA, EPA has developed a series of Control
Technical Guidelines Documents (CTGs) describing emissions controls for existing emissions
and recommending standards for incorporation into State Implementation Plans (SIPs). CTGs
were specifically limited to VOC emissions.  Because of the RCRA TSDF air rules, EPA decided
not to issue a CTG for facilities affected by these rules.  Instead, EPA advised the States of the
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existence of the RCRA rule and suggested that they include it in their overall planning for VOC
reduction.  In some cases, States may have elected to write specific air rules for these sources; or
some of them may be affected by air rules not specifically focused on hazardous waste units. 

Another CAA program potentially limiting VOC emissions at TSDFs is the Prevention of
Significant Deterioration (PSD)/New Source Review (NSR) permitting program. This program is
intended to attain and maintain the NAAQS.  Although PSD and NSR differ significantly, each
requires stringent controls on emissions from new, modified, or reconstructed emission sources.

The CAA amendments continue the CAA programs, but amend two of the programs
potentially affecting TSDF VOC emissions, and adds a new permitting program. The most
significant change is in the National Emission Standards for Hazardous Air Pollutants
(NESHAPs) program.  A key feature requires the Agency to regulate 189 compounds and
compound groups identified by Congress as HAPs.  Under the first phase of this program,
facilities must meet Maximum Achievable Control Technology standards to control excess toxic
air emissions, or HAPs, from specified industries.  Several years later, EPA is required to
evaluate the residual health effects based on these standards, and to develop more standards as
needed.

The CAA amendments also provide for new programs and regulations to attain the
NAAQS, in particular the ozone NAAQS. EPA must develop new CTGs for the States to
implement as part of their SIPs.  The most dramatic changes require EPA  to impose sanctions on
States failing to meet the NAAQS or certain mandatory milestones and allow the States increased
flexibility to administer their air programs. To avoid the sanctions, States must reduce VOC
emissions in ozone nonattainment areas.  States have been encouraged to ensure implementation
of the RCRA air rules to address VOC emissions from these sources.  In addition, they may have
generic VOC rules that coincidentally apply to TSDF recycling units.

The CAA amendments also added an operating permit program similar to the NPDES
permitting system under the Clean Water Act. All States must develop and implement permit
programs; permits will include all CAA amendment provisions relevant to the facility (e.g.,
NESHAPs), but will not necessarily include provisions mandating the same controls as RCRA
air regulations.  This is because: (1) hazardous waste facilities may not be large enough sources
of air emissions to trigger CAA requirements;  (2) facility-wide limits may encourage companies
to focus on controlling bigger sources of emissions within the facility;  (3) industry-specific rules
may not be completed for several years; or (4) States are relying on the RCRA air rules for the
emission reduction.

The Task Force recommends relying on CAA amendment requirements for Categories
B-D, rather than RCRA TSDF air emission regulations for units involved in the recycling process
(storage containers, tanks, and reclamation units).  This recommendation would only apply to
situations where it is clear that CAA standards will limit air emissions from the recycling process
and storage units.

There is a strong possibility that both the CAA amendments and RCRA will regulate the
air emissions from recycling processes in the near future.  The Task Force recommends
eliminating this potential redundancy by relying on CAA standards and regulations whenever
possible in order to benefit from the prioritization of air emission sources that is possible under
that program.

Operations Plan
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Detailed operations plans are currently required as part of the Part B permit process (see
40 CFR §§ 270.14-26).  These plans describe very specifically how the secondary material will
be managed from receipt through storage, treatment, and disposal.  Information provided
includes:  a general description of the facility; chemical and  physical analyses of hazardous
waste in order to manage the material in accordance with Part 264 management requirements; a
copy of the waste analysis plan; and a description of procedures, structures, or equipment used at
the facility to prevent hazards in unloading operations, or prevent runoff from hazardous waste
handling areas to other areas of the facility or environment.  

The Task Force recommends that facilities in Categories B, C, and D provide the State
with a more simplified operations plan as a condition of compliance.  This operations plan would
consist of two parts.  The first part would be a waste analysis plan that would  describe the
chemical and physical processes used to measure and identify chemical parameters in the
secondary materials, the frequency of measurement, quality assurance and control procedures,
and how the facility decides to accept or reject materials destined for recycling.  The second part
of the plan would describe facility operations, including how recyclable materials are handled
and processed from receipt through recycling. 

Speculative Accumulation

The limits on accumulating hazardous waste for speculative purposes are found in
40 C.F.R. § 261.1. The purpose of these rules is to prevent the storage of large inventories of
hazardous secondary materials otherwise exempted from the hazardous waste management
system.  Because RCRA does not regulate these materials as hazardous wastes, accumulating
large quantities for an extended time could significantly threaten human health or the
environment.  If leakage from improper storage contaminates the soil or groundwater, removal
could also impose significant financial burdens on taxpayers if the responsible company is unable
to pay the costs.

EPA's hazardous waste regulations define otherwise exempt or excluded secondary
materials as solid wastes if they are "accumulated speculatively."  A secondary material is not
accumulated speculatively if the person accumulating the material can show that the material is
potentially recyclable and that there is a feasible means for recycling it.  To avoid triggering the
speculative accumulation rule, facilities also must be able to show that, during the calendar year
(commencing every January 1) the amount of material that is recycled, or transferred to a
different site for recycling, equals at least 75 percent by weight or volume of the amount of
material accumulated at the beginning of that period. If those conditions are not met, EPA
defines the material as solid and potentially hazardous waste, subject to all applicable RCRA
requirements.

The Task Force recommends modifying the speculative accumulation provisions to
allow accumulation of exempt/excluded secondary materials at Category B (on-site) facilities for
18 months and at Category C and D (off-site) facilities for 12 months.  The 12 or 18 month limit
on storage without a permit begins on the first day of storage.  However, we do not believe that a
facility should be required to empty its storage units every 12 or 18 months.  Instead, during each
period of 18 months or less, the amount of material accumulated on-site at the end of the period
must be equal to or less than the amount of material accumulated on-site at the start of the period. 

Facilities would not be required to compute "rolling averages."  Rather, they would be
required to compute operating log entries of when the storage began and to show through




