
A MEMORANDUM OF AGREEMENT BETWEEN THE UNITED STATES ENVIRONMENTAL PROTECTION 
AGENCY , REGION VI. AND THE ARKANSAS DEPARTMENT OF POLLUT ION CONTROL AND ECOLOGY 
ESTABLISHING TERMS. CONDITIONS , AND AGRE EMENTS RELEVANT TO THE ADM INI STRATION 
AND ENFORCEMENT OF THE STATE 'S NPDES PROGRAM . 

Int r oduction • 

This Memorandum of Ag reement (he r e i na f te r , MOA) . es tabl ishes poli cies . 

r es pons i bi l ties and proced ures pursuan t t o 40 CFR Part 123 and defines t he 

manner i n whi ch t he Na t i onal Pollutant Di s char ge Eli mi na t ion Sys tem 

(hereina f ter. NPDES ) wi l l be admi ni s te red by t he St a te of Arkansas and t he 

Ar kansas Depa r t ment of Pol lut ion Cont ro l and Eco logy (he re i naf te r . ADPC&E) and 

r eviewed by Region VI of t he Uni t ed Sta t es Environmen t al Prote c t i on Agency 

(he r e i nafte r . EPA ) . All addi t iona l ag r eement s between the ADPC&E and t he EPA 

are s ubj ect t o r eview by the Admin is t ra tor of the U. S. Envi ronmental 

Pro t ec t ion Agen cy (he r e i nafte r. the Administrat or ). and t he Di re cto r of t he 

Arka ns as Depar tment of Polluti on Control and Ecology (he re i naf t e r . Di r ec tor) . 

Thi s Agr ee ment, an d any s ubse quent written modi fi cati on hereto . s ha l l t ake 

eff ect a f te r it i s s igned by the St a te and app r oved by t he Regi onal 

Admi nist rator , with concur r ence from t he Admi ni s tra t or of EPA . Eithe r t he 

Sta t e , Regional Administrat or . or Admini s trator of EPA may initiat e a c t i on t o 

mod ify this MOA. Any modifi cati on mus t be in wri ting , s igned by the Stat e an d 

approved by the Regiona l Admi ni s tra t or. wi t h co nc ur rence f r om t he Administ r at or 

of t he EPA. 
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The EPA has promulgated r egula tions requir i ng t he development of program 

elements neces s a r y f or Stat e admini strat i on of the NPDES permi t pr og r am. Thes e 

r egulat ory r equirements ca n be f ound a t 40 CFR Part s 122, 123, 124 and 125. The 

r eq ui r ements for the NPDES pe rmi t program were prepared pur s~nt t o t he 

authority cont a i ned in Section 304 (i) (2 ) of t he Cl ean Wate r Act of 1977 

(hereinafte r r e f erred t o as t he Federal Act ). The r equirements f or t he program 

were published as fina l r egulations in t he Federal Registe r on Apri l I, 1983 , 

( 48 FR 14153 ) . Var i ous sect ions of the Federal r egul a t i ons , in pa rt i cul ar 40 

CFR tI 23. 24, require the Director of the Ar kans as Department of Pol l ution 

Cont rol and Eco logy and t he Regiona l Adminis tra t or of EPA, Region VI, t o 

execute a Memorandum of Agreement setting forth t he manner in which State 

as s umption of Sect ion 402 authority is t o be underta ken. This document i s the 

r e quired Memorandum of Agreement. 

This MOA sha l l be r evi ewed joi ntly a t least annually by t he State and Regiona l 

Admi nis t rator dur i ng t he prepara tion of t he annual State Water Poll ut i on 

Cont rol Pr ogram Plan (he re i nafte r , "St ate Pr ogr am Plan" ), as r equired by 

Sect ion 106 of the Act . The def in i t i ons us ed in t hi s MOA s hall be t he same as 

t hos e fo und in Title 40 , Code of Fede ra l Regulations Par ts 122, 123 , and 124 

(4 0 CFR Part 122, 123 and 124) promul gated Apr i l I, 1983 and r evi s ed as of 

Jul y I , 1986. In addition , f or t he purpose of this MOA the fol lowin~ 

def ini t i ons co nta i ned in the Arkans as Water and Air Pol l ut ion Cont rol Ac t (Act 

472 of 1949, as amende d) a lso apply : 

"Di rect or" i n t he con text of this MOA, refers t o the Sta te Director of t he 

Ar kansas Depar tment of Pollution Cont r o l and Ecology . 
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"Sewage" means t he water- carried waste products f ro m r e sidence s , publ i c 

buildi ngs, institutions or ot he r buildings , includi ng the excrement it io us 

or ot he r di s char ge f r om the bod i es of human be ings or an ima l s ; t oge t her 

with s uch gro undwate r i nfil tration an d surface wat er as may be pr esent • 
• 

"I ndus tri a l was te" means an y li quid , ga seous or so li d waste substan ce 

r esult ing f r om an y process of i ndus t r y , mini ng, manuf act ur i ng , trade or 

bus iness or fr om t he development of any nat ural r es our ces . 

"Othe r wastes " means ga rbage , municipal r e f us e , decayed wood , s awdust, 

s hav i n~, bar k, lime, sand, ashes, offal , oil , t ar chemi cals and a l l ot he r 

s ubstan ces organic or i norgani c not sewage or i ndust ri a l wast e whi ch ma y be 

di s charged into t he wa te r s of the St ate . MAny wastes" an d "pc Ll utant s " 

includes sewage, industrial waste, or other wastes. 

MPollut ion '· means such contaminat i on, or ot her al tera t ion of the phys i ca l , 

chemi ca l or biolog i ca l properties, of any waters of t he St a t e, or such 

dis cha r ge of any liquid, gaseous or s ol i d s ubs t ance i n any waters of t he 

St ate as wi l l or i s li ke l y t o crea t e a nuis an ce or rende r s uch wat ers 

harmf ul or detrimen t al or injurious t o public heal th, safet y or welfar e, or 

t o domes t ic , comme rcia l , industria l, ag r i cu l t ural , r ecrea t i onal, or o t he r 

legitimate ben ef i ci al us es, or t o l i vestock , wild an i mals , birds, fish , or 

othe r aq uat ic l ife . 
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"Sever sys tem" means pipeli nes or conduits , pumping st at i ons , and force 

mains, and all othe r cons t r uc t ions , devi ces, a nd app l i ances appur tenan t 

theret o, us ed f or co nduct i ng s ewage or industrial waste or other wastes to 

a point of di s posal . 
• 

"Trea t me nt; works" means any plant , dis pos al f ie ld , lagoon, dam, pumping 

s tation , cons t r uc ted dr ainage di tch or surface water i ntercepting di tch, 

i ncine rator, a rea devo t ed t o sanitary l a ndfi lls , or other wor ks not 

s pecifical ly mentioned herein, i ns tal l ed f or t he purpose of treating, 

stabi l i z ing , or di s posi ng of sewage , industria l waste, or othe r wastes. 

"Dis posa l sys t ee" means a system f or disposing of sewage, industrial wast e 

and o t he r wastes , and include s s ewer s yst ems and treatment works. 

"Wate rs of the Sta te " means a l l streams, l a kes, ma rshes . ponds, 

wat ercourses, wat erways, we ll s, s pr ings, irrigation sys tems , dra i nage 

sys te ms , and all ot he r bodi es or accumulations of water, surface and 

underground, natural or arti fi cial, publi c or pri vate, whi ch a re contained 

within, flow through . o r border upon this State or an y por tion thereof. 

"Discha rge into t he wa t ers of t he State" means a dis charge of any wastes i n 

any manner which , di rect ly or i ndirect l y. pe rmits such wast es t o r each any 

of t he wat ers of the Stat e . 

"Pe rson" means the Sta te agency, any municipality. gove r nme nt a l subdivi si on 

of the St a t e or the United St a tes , publi c o r private co r porat ion , 

indivi dual, pa r tne rsh i p, as s ociati on, or o t he r ent i ty . 
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The purpose of t his MOA i s to establish a bas i s upon which EPA. Region VI and 

ADPC&E shall agree, in accordance with 40 CFR Se ct ion 123. 24 , t o implement and 

perfo r m the fo l lowi ng : 

• 
I .	 Transmit pert i nent admini strative data and f orms from the Regi onal 

Administrator t o the Di rec tor ; 

II . Transfer t he admi nis t ration of exis ting and f ut ur e NPDES permit s f r om 

EPA to ADPC&E; 

I ll.	 Transmit pertinent administrati ve data and f orms f r om t he Di rector t o 

t he Regiona l Adminis tra t or . Region VI. 

I V. Es tabl ish procedures for EPA access t o ADPC&E and pe rmittee 

inf ormati on ; 

V.	 Establish provisions sp ecifying classes and categor i es of permit 

applications. dr a f t pe r mi ts . and proposed pe rmi ts as well as permit 

modifications. r evocat i ons and r e i s suances t ha t ADPC&E wil l s end t o t he 

Regional Administrator f or r evi ew. co mme nt , and conc ur r ence ; 

VI .	 Establish moni toring, r ecord keeping, and reporting r e quiremen t s and 

procedures by which compliance schedule r epor t s shal l be sent t o EPA 

from ADPC&E; 
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VI I . Establ i sh ADPC&E /E PA procedures f or permit enfor cement; 

VI I I . Define ADPC&E and EPA 

National Pre t rea tmen t 

r es ponsibil iti es 

Standar ds ; and 

fo r es tab l ish i ng an d 

• 

enf or c ing 

IX. Modi fy the MOA , when needed. 
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Sec t ion I 

General Res ponsibiliti es 

• 
I t i s recogni zed that upon program approva l by t he Regional Admini strator. EPA. 

Regi on VI (hereinaft er referred to as the Regional Admini strator ) (with 

concurrence from EPA Headquarters ). the sale r esponsibility for the issuance of 

NPDES pe rmi ts i n t he State of Ar kansas sha ll lie with ADPC&E. ADPC&E sha l l 

ut ilize t he s ta te wastewa t er discharge permit s t o r epl ace NPDES pe rmi ts i s sued 

by EPA. Based on this approval, the Director shall, under existing St a t e 

s t a t ut es and regulations, proces s and issue St a te permit s whi ch are consi stent 

and compat ible with the Federal and Sta te Acts and any regulat i ons promulga t ed 

thereunder. EPA shall transfer exis t i ng NPDES permits t o ADPC&E for 

admi nis t ra t ion in acc ordance with provisions set f orth in Section Two of the 

MOA. In additi on, on the date of prog ram approval, the pr imary r esponsi bi lity 

and right t o preven t . r educe and el imi na te poll uti on r ests with the Sta te . 

provi ded t hat the St at e ' s progr am fo r thes e purpos es shall a lso promo te and 

fulfill f ed eral obj ect i ves and r equirements. 

The Di recto r shal l adminis te r t he Sta te prog r am cons is tent with t his MOA, t he 

Fede ral and Sta te Acts, cur rent and future Federal and Sta te r egulations , and 

promulga ted effluent gui delines . EPA shall. as pa r t of it s statutory ove r vi ew 

duty. as sure that such administration is cons i s t ent with this MOA an d a l l 

app licable r e quirements embodied i n current regu l at i ons. poli cies . and Federal 

law . In addi tion t he MOA and 106 annua l program grant sh ou ld be consistent . I f 

the Sta te / EPA Agreement indicat es that a change i s needed in the MOA . the 

latter may be amend ed as provided In Section Eight of this MOA. Any Stat e / EPA 

Agreement or annua l program grant may not overi de t he bas i c r e quirements of 

this MOA. However. St a t e /EPA Enf orcement Agreement s s igned by t he Di rec to r . 
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Arkansas Depar tment of Pollution Control and Eco l ogy and t he Regional 

Adminis t ra tor of EPA will be used t o upda t e this MOA on an annua l basis . 

The parties agree t o maintain a high level of coopera tion and coordinati on 
• 

between ADPC&E and EPA staff pe r s ons in a pa r t ne rship to ass ure successful and 

effect ive admin ist ra t ion of the NPDES program. In this partnership , the 

Regiona l Admini strator s ha l l provide t o the Di rector , on a co ntinuing basis , 

assistance on the interpretation and implementation of Federal r egul a t i ons , 

po l i cies, and gui de l i nes , i nc luding technica l ma t te rs. 

The Sta te wi ll admi niste r NPDES i n acco rdance with Section 402 of t he CWA, t hi s 

Agreeme nt, appli cable State legal author i t y, applicable Federal r egul a t i ons, 

poli cies, and t he an nual State Program Plan. Permi t applica t ions by maj or 

discha rge rs and minor f aciliti es ca us i ng water quality problems s ha l l normally 

r ece i ve f irs t pr i or i ty in al l ADPC&E was tewate r dis charge permi t t ing 

activi ties, de pending on water quali ty and publi c heal th conside ration. 

The s t ra tegies and pr ior it ies fo r i s suance, comp l iance moni t oring and 

enforcement of pe rmi ts, as es t ab l ished in t his MOA, may be se t f or th in more 

detail in future Working Agreements betw een EPA and ADPC&E negotiated annually 

as part of the State Program Plan r e quired by Sect ion 106 of t he Act. If 

r e quested by e i the r pa r ty , but a t l east quart erly , meetings be t ween ADPC&E and 

EPA s hal l be s cheduled t o r evi ew s pecific ope ra t ing proced ures, r es ol ve 

pr ob lems , or discuss mutua l concerns involving t he adminis t ration of the St a t e 

progr am. 
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At leas t annual ly , and a t the dis cretion of EPA , the EPA sha ll prepare and send 

t o Public No t ice a s ta t us r eport on the perf orman ce of the Stat e's NPDES 

program. 

• 
At a minimum. t he r eport s ha ll address the following: 1) To what extent t he 

State has achieved the co mmitments es t ab l ished in the annua l Sta t e Pr ogram 

Plan ; 2) The adequacy of t he State Prog ram Plan t o ca r ry out the 

r es pons i bi l it i es and policies of the NPDES program. 

The Regi onal Administrat or s ha l l assess ADP C&E' s admi nis t ra t i on of the Sta te 

prog ram on a con t i nui ng basis fo r cons i stency wi th the Fede ra l Act . t hi s MOA , 

and all applicable Federa l regulations and policies. This assessment shall 

ge ne rally be accomp l ished by t he review of pe rmits . r eports . and enforcement 

act ions s ubmit ted by the Direc t or in accordance with thi s MOA. appli cable 

Federa l r egulations ( inc l udi ng 40 CFR 123. 45) and poli cies . and any Wo rking 

Agreements. i nc l udi ng t he annual State PrograM Plan. I n the event EPA 

dete rmines t ha t elements of t his NPDES pr ogr am are in any way defi c i ent or 

inconsistent with this MOA . the St ate Pr ogram Plan . appl icable r e gulat i ons. and 

s ta t utes . EPA may proceed in withdrawing the a dminis t ra t ion of thi s prog ram in 

accordance with Sect ion 402(c)(3) of t he Ac t. 

With r e feren ce t o commi tmen ts by ADPC&E unde r this MOA. whenever the wording of 

the commitment is that ADPC&E "will" or "should" do ce r t ain t hi ngs such 

statements mean that t he pa rt icular act ivi ty has a l ready been s ta r ted and wil l 

in i tia lly . and on a continuing basis. meet t he stated r e quirement s. 
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Section 11 

NPDES P ROG~~ 

•
A.	 State Responsibi li t ies 

I n acco r dan ce with the priorities and pr ocedur es es tab l ished i n thi s MOA 

and t he ann ual St a te Progr am Pl an , the St a te of Ar kans as will : 

1.	 Create and ma i ntain t o the maxi mum ext ent pos s i ble t he lega l capa bi l ity 

and resources requi red t o ca r ry out a l l aspe ct s of the NPDES progr am. 

2.	 Process in a time l y manne r and is sue , r e i s s ue , mod ify or deny NP DES 

pe r mi ts fo r a ll appli cabl e pe r mit tees in Ar kan s as and r equi r e t hat al l 

point s ou r ces i n Arkans as be r equired t o appl y f or and r eceive an NPDES 

pe rmi t . 

3.	 Comp rehens ive ly evalua t e and as s ess compl i ance wi t h compliance 

s che dules, eff l uent limitati ons and ot he r cond i t ions i n thes e permits 

as out l i ned i n Sec t ion I V of thi s MOA. 

4.	 Es t a bli sh and ma i nt a i n a program of taking t i me l y and appropr i a t e 

enforcement ac t ion i n acco r dance with the Clean Wat er Act an d Na t i ona l 

and Regional guidance, as out l i ned i n Secti on I V of thi s MOA. 

5.	 Maint a in an eff ective program t o ca r ry out the pr e t rea tment 

responsibi li ties out l i ned i n Sec t i on V of t hi s MOA. 
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6.	 Maintain adequate publ ic f iles a t t he cen t ra l off ice (which must be 

eas i ly access ible t o EPA f or aud it purpos es ) f or ea ch permitt ee. Such 

f iles must include. at a minimum , co pies of: 

•pe rmi t appl ication 

i s sued permi t 

publi c notice and f act shee t or s ta te me nt of basis. as applicabl e 

discharge monitoring r eports (DMRs) for l as t 3 years 

all i nspection r eport s 

a l l enforcement act i ons 

ot he r pert inent inf ormation and co r respondence 

non- compliance r eports 

construct ion repo r ts 

l ogs summar i z ing violations and ac t ions 

All e f f luent data , permits, and permit app l ications per taining t o t he 

NPDES program will be made avai lable t o t he publ ic wi th no 

r estrictions . an d ot he r NPDES dat a will be ma de ava i l able t o t he public 

co ns i s ten t with 40 CFR 122. 7. as adopt ed in Regulation No.6 . 

7.	 The Sta te will submi t t o the Regional Adminis t rato r t he i nf ormat i on 

descri bed in Sect ion VI of this MOA. t he Sta te Progr am Pl an and 

appl ica ble porti ons of 40 CFR Part 123. 
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B.	 EPA Responsi bi l i t ies 

1.	 EPA will commi t , to the maxi mum ex t ent pos s ible , fund ing t o the St a te 

t o	 s uppor t this e ff or t. It i s r ecognized tha t it i s t he Sta te 's 

• 
r es ponsi bi li t y af te r prog ram approva l t o run and ma nage t he NPDES 

Prog r am with or without the assi stance of Federal fundin g. 

2.	 Where no effect ive guidelines exist f or a discharge, EPA i s r es pons i ble 

fo r transmitting to t he St a te t echni ca l i nf ormation t o ass ist i n 

writing permit terms and condi t ions , f or example, cont rac to r r epor t s, 

dr af t deve lopment documents, and available effluent data from s imi lar 

f ac i li t ies . Such inf ormat i on wil l be provided within 30 days of 

r e quest by the State. 

3.	 As out l i ned i n Section VI I of this MOA, EPA will oversee t he Sta t e 

adminis trat ion of NPDES on a continui ng bas is f or consis t en cy with the 

CWA, t his MOA, t he St a te Program Plan, and a ll ap pl icabl e Federal 

r egulations, gui de l i nes , and policies. In addition, EPA may cons ide r 

as part of its assessment, comment s f rom permittees, the publi c, and 

Federal and l ocal agencies concerning the State 's admini stration of 

NPDES. Any such comments cons ide red by EPA wi l l be br ought t o the 

attention of the Sta te by writt en co r r espondence , if the comment i ng 

par t y has not previ ously communicated with the St a t e. 

c .	 Jur isdict i on ove r Permi ts 

Upon the Regional Admini strator's approval of the NP UES program, EPA will 

only r etain j ur i s diction ove r permits as st ate d be l ow. The Sta te wi ll 
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as sume r es ponsibi l ity f or NPDES, i ncluding any ge ne r a l permits, t he conduc t 

of St a te ins pe ctions, and the r e ceipt of self-moni t or i ng r eports . Permit s 

f or which varian ces or evidentiary hearings have been r equested bef ore t he 

NPOES app roval dat e will be handled by EPA until such requests have been 

• 
finally resol ved. As each request is resolved, EPA will notify the Sta t e 

and trans fer jurisdiction of that permit . EPA will ma ke eve ry e f fo r t t o 

r es o l ve t hese i s sues i n a time l y manner. Als o, cur r en t enfo r cement act i ons 

by EPA (a l i st of which wi l l be ag reed upon by EPA and t he St a t e ) wi ll be 

con t i nued by EPA afte r pr ogr am app rova l until f i nal r esolution on t he 

enf orcement acti ons or unt il an EPA Administrative Or de r has been r eplaced 

with an ade quate Sta t e enforce men t action and both EPA and the St a te ag r ee 

tha t transfer i s a ppr opr i a t e . As each is finalized, EPA will notify the 

St a t e and t r ansfe r jurisdiction of that permit . 
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Sect i on III 

Permit Revi ew and Issuance 

• 
The State is r es ponsi ble f or draf t i ng . providi ng public not i ce, i s suing , 

modi f ying, reis suing , and t erminating of permit s in acc ordance with Sect ion II 

and Sect ion VI of t his MOA and 40 CFR Par t s 122- 125. t o t he exten t applica bl e 

t o Sta tes . 

A.	 Trans f er of Files f r om EPA t o State. 

1.	 Upon app r oval of the State NPDES Pr ogram by t he Regional 

Admi ni st r a tor, EPA wi l l i mmediately del i ver t o t he Sta te all 

proj ect fil es f or pending permit appl i ca t ions proposed f or 

i s suance /rei s s uance. Proj ect fi les s ha l l include a l l relevant 

inf or mat i on i ncluding but not limi t ed t o appli cation f orms . 

co r respondence . draf t permits. publi c not i ces . f act sheets , 

s t a t eme nt s of basis, and any other documen t s relating t o t he 

pendi ng permit . EPA will ensure all proj ect files are compl e t e 

prior t o del ivery t o the Sta te . 

If the Di rec t or find s that an y ADPC&E fil e i s incomplete with 

r es pect t o any EPA- is s ued pe rmi t where jur i sd iction ha s bee n 

t ransferred t o ADPC&E. the Director sha ll so not i fy the Regional 

Admin ist r a tor, and he /she sha ll ens ure that a copy of t he fi na l 

pe r mit ( i ncluding a l l cha nges, modi fi cations and cor r ec t ions 

t hereto ) or ot he r missing materials s ha l l be f ur nishe d t o ADPC&E 

wi t hi n 60 days of such not i fica t ion. 
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2.	 No lat er than 30 days after the date of EPAls app rova l of ADPC&E 's 

NPDES program, the Regional Adminis t ra tor sha l l s ubmit to t he 

Director a comple te list of all non-filers and pot en tial non- f i l e r s 

known t o t he Regional Admini s t rator within the State of 

• 
Arkansas. This l i st s ha l l include t he name and add ress of t he 

non-filer. any inf or mation available which is r e l a t i ve t o the 

non-file rs's t ype of operation. s teps t a ken by the Regiona l 

Administrat or t o obta i n NPDES permi t app li cat i on f rom sa i d 

non-fi ler . and t he cur ren t s ta tus of each non-f iler . 

3.	 In accordance with a mutua lly ag reed upon schedule , EPA will 

deliver fi les fo r a l l othe r permi t s t o t he State. Fi l es sha l l 

co nt a i n all r e l evant inf ormation pe r taining t o the issuance of t he 

pe rmit as well as copies of al l Dis charge Moni t or ing Reports 

(DMRs), all co mpl iance r eports , all enforceme nt act ions, an d ot he r 

pertinent info r mation and co r respondence. EPA wi l l ensu r e all 

file s a re complete pri or t o deli ve r y t o the St a t e . 

B.	 Review an d I s suan ce of Permi ts 

1.	 ADPC&E i s r es ponsi bl e f or expedi t i ously draf t ing . c i rcul a t i ng , 

i ssui ng . modify i ng, revoking and rei ssuing . and t ermi nat i ng 

wastewate r discharge permit s and s ha l l do so i n conforman ce with 40 

CFR 123. 25 ( a ) . Addi tiona lly. the provi sions of 40 CFR 123. 25( c ) 

shal l be stri ct ly adhe red t o by the Sta t e of Ar kans as in the 

admi ni s t r ati on of the NPDES program. 
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2.	 Upon r eceipt of 8 permit appli cation , the Sta t e will en t er in t o 

EPA' s Nat i onal Pe rmit Compliance System (peS), a l l r e qui r ed 

information . The State wil l enter th is i nfor mation within thirty 

(30)	 wor king days of receipt. 
• 

3.	 ADPC&E shal l consult wi th EPA from time t o time prio r t o the 

i s suance of publ ic not i ce s in connec t ion wi th the deve lopment of 

draft permi ts, In or de r t o e ns ure that the permits sha l l comply 

wi t h Federa l guide l i nes and r e quireme nt s. ADPC&E may t ransmi t t o 

EPA appropria te port ions of worki ng documents i n connection with 

s uch consultation . 

4.	 EPA may r e que s t. i n writing, that the State i s s ue , re i s s ue . or 

modif y a permit. EPA will prOVide to t he State s pecif ic r e a son s 

why EPA i s r e quest ing permi t ting act ion . I f with i n six months 

a ft e r the i ni tia l r e quest the St ate has been unable t o issue said 

permit, EPA, at it s di s cretion. will conduct a publ ic hearing t o 

r e view the fa cts s ur roundi ng the nonis suan ce of the s ubj ect permi t . 

5.	 Pr omptly aft er t he recei pt of a comple t ed ADPC&E permit 

app l i ca t ion , ADPC&E will f orward a copy of the appl ication t o EPA 

f or t hose ca t egor ies o f permits where EPA has not wai ve d i t s ri gh t 

of r eview. In acco r dance with Section II I.A. 7• • ADPC&E s ha l l 

transmit t o the Regional Admin i strator for review a copy of t he 

draft permit, the public noti ce , the s t a t ement of basts , a nd the 

f act s heet (if required ) . In ac corda nce with 40 CFR § l 23. 43(a ), 

when requested by EPA, ADPC&E s ha l l s upply EPA wi t h cop i es of 

permi t appl ica t ions as well as ot he r documents pertaining to 

permits f or which EPA r e view ha s be en wa i ve d . Fo r a l l draft 
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ge ne ral permits and proposed gene ra l permit s , t he above materia l 

shal l also be t rans mi t ted t o t he EPA Deputy Assista nt Admini s tra t or 

f or Wa t er Enf orcement or t he appropr i ate off icial i n EPA 

Headquart ers. 

6.	 During the first ye a r of program a pprova l, EPA will, in 

i mplementing a n effecti ve ove r view r ole , r evi ew all permit 

applicat ions . draft pe r mits , and proposed fi nal permits , except as 

provided in the annua l Stat e Pr ogr am Pl a n. The annual State 

Program Plan may provide fo r EPA t o waive certa in categories of 

permit a ppl ica t ions . draft pe rmi t s a nd pr oposed final permit s , wi th 

the following exceptions: 

a .	 Dis charges whi ch may affect t he waters of another St a te ; 

b.	 Di s charges propos ed to be r egulated by ge ne ral permits ; 

c .	 Discha rges from publicly owned t rea tment wor ks wi t h a da i l y 

ave rage dis charge exceeding one mi l lion ga llons pe r da y ; 

d.	 Discha rges of uncontaminated coo ling water wi t h a da i l y 

a verage discharge ex ceeding 500 million ga llons pe r day ; 

e .	 Dis charges from a ny major dis ch a r ger ; 

f .	 Dis charges f r om an y di scharger within any of the indus trial 

categor i es lis t ed in Appen di x A t o 40 CFR Part 122; 

g .	 Discharges from any o t he r source with a da ily average 

discharge exceeding 0.5 million gallons pe r day. except . 

d i s charges of non-proce s s was t e water ; 

h.	 Dis charges int o t he te r r itoria l sea or cont i guous zone ; and 

i .	 POTW' s required t o hav e a pretreatment program ( 40 CFR Pa r t 

403). 
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7.	 Since EPA has ag reed t o r eview draft, r a t he r than proposed 

permi t s , reference s in t he fede ra l r egulations to ··proposed 

permi t s" will be treated as though t he provision referred 

to draft permi t s . Unles s otherwise wai ved in t he annual 

State Pr ogram Plan , EPA will review a l l dra f t NPDES pe rmits 

a minimum of f ort y-five (45) days prior t o publ ic notice of 

the pe rmit ac t i on. Upon preparation of a draft pe rmit and 

forty-fi ve (45) days prior t o the public notice date, the 

Sta t e will send the EPA one co py of the publi c notice , t he 

draft pe rmi t, the f act s heet or stateme nt of basis ( as 

appropriate ), and any permit rationale prepared for each 

f ac i l i t y. Each submittal mus t be accompanied by a new 

s ource /new dis charger dete r mi nat ion ( if ap pl i cable ). Upon 

receipt of the draft permit and ot he r informati on speci fi ed 

above, EPA s ha ll promptly revi ew and submit t o t he State 

i t s app roval, comments , objections , or recommendat i ons on 

t he draf t pe rmit. All comments s ubmitted to t he State shall 

inc lude a s t a tement of the r eas ons f or the comment s or 

obj ec tions and the Sect ions of the CWA or r egula tions which 

support them. It is the policy of EPA, Region VI t o 

a t t empt t o process each r eq ues t f or ap prova l wi t hin thirty 

(3 0) days of r ece i pt. I f no comment has been recei ved 

wi th i n the thi r ty (30) days, the State may proceed wi t h 

issuance of the public noti ce . If no co mme nt has been 

r e ceived within ninet y ( 90 ) da ys of EPA r eceip t of t he 

draf t pe rmi t, t he s tate may ass ume EPA has no object i on to 

t he issuance of t he NPDES permit. 

8.	 EPA may make a ge ne r a l object i on in t he ini tial t i me pe r iod 
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by	 written notice to the Director from the Reg i ona l 

Administrator. Such notice shall include a s tatement 

setting forth the grounds for objection to the permit. A 

request by EPA during the initial time period for more 

information from ADPC&E constitutes an interim objection t o 

the draft permit. On the date that EPA receives the 

information necessary to satisfy its query, the initial 

time period for EPA review recommences . A written request 

from EPA for additional time to review an individual draft 

permit submitted during the initial time period shall 

constitute a general objection . Requests for additional 

time shall only be made under exceptional circumstances . 

9.	 Whenever EPA files a general objection to a draf t permit 

within the initial time period, the Regional Administrator 

shall have additional time, but no more than 90 days from 

the date of receipt of the draft permit, to supply the 

specific reasons for objections in accordance with 40 CFR 

123.44(c) and the actions that must be taken by the 

Director to eliminate the objections. If the Regional 

Administrator fails to prOVide a written objection to a 

draft permit within the initial time period or fails to 

provide timely written notice of the specific grounds for 

objection to a draft permit after making a general 

objection, EPA shall be deemed to have waived its right to 

object to permit terms and conditions. 

10.	 In case of draft general permits , EPA shall have 90 days 

from the date of receipt of the draft general permit to 
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comment upon. object t o or make r ecommenda t i ons with 

r espect t o the draft gene ra l permit in accordance wi th 40 

CFR 123.43 and 123. 44. I f EPA fai ls to provide an 

objection t o a draft general permi t within 90 days from the 

r eceipt of t he draft permit . EPA sh a ll be deemed t o have 

wai ved I t s righ t to object to permit te rms and 

condit ions. The Di r ector. Of f ice of Wat er Enfo r cement and 

Permi t s or t he app ro pr iate of f icial in EPA Headq uart ers may 

co mment upon . obj ect to. or ma ke recommendations with 

r es pect t o any draf t ge ne ra l pe r mits on EPA' s beha l f . 

11.	 Af t er the public not ice pe riod has expired . the ADPC&E 

s ha l l cons i de r a ll comments r e ce i ved as a r esult of the 

publi c notice . including thos e comment s from EPA . an d may 

r evi s e the draft permit as i t cons i de rs app r opria t e . Public 

hearings may be he ld as provided for in 40 CFR 124. 12. If 

a public hearing i s held , the ADPC&E shall cons ider a l l 

commen t s and may r ev i s e t he draf t pe r mit as i t cons iders 

appropriate. and prepare a propos ed f i na l permit . I f (a ) 

the proposed f i na l permit is the same as or more s tr ingent 

t han the draft pe rmi t submitted to EPA In accor dance with 

Section 111.B.(7) of t h i s HOA, and (b) EPA has not obj ect ed 

to such draf t pe r mit , an d (c ) va l i d and s igni f icant public 

comment s have not been made . the State may is sue t he pe r mit 

wi thou t fur ther r eview by EPA. I n a ll othe r cases . the 

State will send one copy of t he proposed f ina l permit and 

othe r i nfo rmat ion t o EPA. The EPA will, within t hi rty ( 30) 

wor king days af ter r ece i pt of t he proposed fi na l pe rmi t , 

notify the Sta te an d the permi t appl icant of an y f ormal 
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object ions aut hor i zed under 402(d) of the Act. This 

not i fi cation shal l se t f ort h i n wri ting t he ge ne ra l nat ure 

of the obj ection. Within ninety (90 ) days fol l owing 

r eceipt of the proposed final pe rmi t t o which EPA has 

objec t ed , the Regional Administ rator sha ll not i f y the St a t e 

in wri ting with a detailed stat ement of the r eas ons for t he 

objections and t he act i ons t hat mus t be taken t o el imina t e 

the obj ect ions . EPA obj ect ions must be based upon one or 

mor e of the criteria i de nt i f i ed in 40 CFR 123. 44( c ) . State 

r e ques t s f or a hearing on the objection and the pr oced ure 

f or r esolving the objection shall be gove r ne d by 40 CFR 

123.44. 

12.	 I f EPA has a s pe cif ic ob j ection to a dra f t or propos ed 

permi t an d t ha t objection i s not resolved wi thin t he time 

l i mi t s se t f or t h i n 40 CFR 123 .44( h) , ADPC&E may not i s sue 

t he pe r mi t an d exc l us i ve authori t y t o i s sue pas s es t o EPA. 

13.	 ADPC&E s hal l pr ovide for transmission by the Di rec t or t o 

EPA of a copy of any signi fi cant comments presented in 

wri t ing pursuant t o the public not i ce of a dra ft pe r mi t and 

a summary of any s ignif icant comment s pre s e n~ ed at any 

hearing on any draf t pe rmit (except t hos e comments 

r egarding permits f or whi ch permit r evi ew has als o been 

waived and f or whi ch EPA has not ot herw i se r eques t ed 

r eceipt ) , i f ( 1) the Regi onal Administrator requests this 

inf ormation, or (2 ) the propos ed permi t con tains 

r e quirement s signi f icant ly diffe rent from t hose cont ained 

i n t he tentative dete rminat ion and draft pe r mit . or (3) 
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signifi cant commen ts object i ng to the tentat i ve 

de terminat i on and draf t permit ha ve been presented at the 

hearing or in wri ting pursuant t o the publ i c 

noti ce . Whenever ADPC&E prepares a written expl ana t ion to 

an af fe cted s t at e explaining t he reasons f or f a i l ur e to 

accept any of it s written recommendations , ADPC&E s ha l l 

t r ans mit a copy of the ex planat ion t o the Reg ional 

Adminis trator . 

14.	 If ADPC&E proposes to is sue a general permit whi ch i s 

different from a draf t general permit reviewed by EPA, i f 

EPA has obj ec t ed t o a draf t gene r a l permit . or if t here is 

significant publ i c comment on t he draf t ge ne r a l permi t , the 

St a te s ha l l t ransmit t he propos ed pe r mit t o the Regi onal 

Administrator. The timi ng of an y obj e ct ion to the propos ed 

gene r a l permi t s ha l l be as sta t ed above f or a draft gene r a l 

permit . EPA objections t o draf t or propos ed permits shall 

be governed by 40 CFR 123 .44 ( c) through ( i ). 

15.	 In accordance wi th 40 CFR 123 .4 3(a ) (3 ) , the Dire ctor s ha l l 

transmi t a co py of every issued final permit to EPA no 

later than 30 days af ter the issuance of such pe rmit . The 

Director shall work clos ely with EPA t o ens ure that a l l 

r equired information i s ente r ed into EPA ' s comput er s ys t em. 

16.	 The Di r ector shall notify the Reg i ona l Admini strat or 

whenever the Director proposes t o modify , revoke and 

reissue, or termina t e any perm it f or thos e categor i es of 

di s charges where the Regional Adminis trator has not waived 
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the righ t t o rev iew , comment upon or object to the 

permit . In addition, within 30 days of an y final action 

with respect to a propos ed modifi cation, r evoca tion and 

r e i s suance . or termination of a permit . the Director shal l 

notify the Regional Admini strator of such 

a ction . Not i f i cat i on shall include a description of t he 

final action and a copy of the final permit , if 

necess ary. Also . the Director shall notify the Regional 

Admin i strat or of any final action wi th regard t o a propos ed 

modifi ca tion, r evocation and reis suance , or termination of 

a permit for t hose categories of dis charges wher e the 

Regi onal Administra tor has waived the right t o r eview. 

comment upon. or obj ect to the permit . 

17.	 For any permit for which EPA has not waived its right of 

review . ADPC&E will inform the arbiter of any cour t or 

administrative appeal action whi ch may affect the t erms of 

a permit tha t EPA may obje ct to said t erms pursuant t o 

Sec t i on 402(d)(2) of the Federal Act . If the terms of any 

permit are affected in any manner by court action or by the 

final disposition of an administrative appeal , the Director 

shall promptly transmi t to the Regional Admini s tra tor a 

co py of t he modified permit and t he supporting judicial or 

administra tive dec i sion . The procedures se t f orth above 

for general and specific objections by the Regional 

Adminis trator shal l be foll owed with respect to permit 

i s suance , modification . r evocation and re i s suance , or 

termination as required by a jud i cial or admi nistrati ve 

decision. 
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18.	 The Regional Administrator retains the right to t e r minate any 

waiver provided for in the Annual State Program Plan as to future 

permi t actions. in whole or in par t , by written noti ce to t he 

Director. Termination of this waiver s ha l l no t aff ect any f inal 

action t aken by ADPC&E prior t o notice of termination . This wa iver 

doe s not affe ct the duty of ADPC&E to transmit a copy of every 

issued final dis charge permit to EPA. 

19.	 The ADPC&E shall conduct an initial review of all r equests for 

fundamen tally different fa ctors variances. for variances under 

11301( c), ( g) , (i). ( k). and 316(a) of the CWA . and f or 

modi f icat i ons to f ederal effluent limitations establi shed unde r 

section 302 of the CWA. 

a .	 With r egard to §§301(i) and ( k) and 316 (a ) varian ces. t he 

ADPC&E may deny or approve the request . A copy of the 

determination sha l l be sent to the r equester and EPA. 

b.	 With regard to FDF ls and 301( c ) and ( g) variance s , and §302 

modi fi cations , the ADPC&E may determine to deny t he r e ques t , 

and such determination s ha l l be f orwarded to t he r equestor and 

EPA. If the ADPC&E determines that factors do exi st that may 

warrant such a variance, the request and recommendation f or 

appr ova l shall be sent to EPA . If EPA denies a varian ce 

request. t he ADPC&E shall s o notify the requestor . If EPA 

approves a variance request . the ADPC&E will prepare a draft 

permit f a ctoring in the variance . 

20.	 Nothing in this MOA shall be co ns trued to authorize the i s suance of 
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pe rmit s which do not comply with appli cable pr ovisions of fe deral 

or St a t e l aws, rul es , regulations, or eff l uent gui delines, nor t o 

r elinquish the righ t of EPA to petition t he State for r e view of any 

act i on or i naction becaus e of violation of Federal or St a t e laws. 

r ul es . r egul a t i ons. or effluent guidelines . 

C.	 Publ i c Participation 

1.	 Upon payment of applicable state duplicating fees, permit 

applications , draft permi t s . public noti ces . f act sheets. and 

s tatements of bas i s (when prepared ) wi ll be made avai lab le t o any 

party upon r eques t . 

2.	 Unless othe rwise wai ved by t he speci f ic organizat ion. t he State 

wil l prov i de t o the f ollowing organizations, copies of all public 

not i ces and fact sheets when prepa red i n accordance with 40 CFR 

124. 8 and 124.10: 

- U.S. Army Corps of Engineers 

- U.S. Fish and Wildlife Servi ce 

- Nationa l Ma r ine Fi s heri es Service 

- Ot he r approp r iate State and Federal Agenc ies 

- Adjacent States (o nly fo r pe rmits whi ch aff ec t them) 
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- Major commands of t he Depa rtment of Defens e (DOD) (onl y f or DOD 

pe r mits) 

3.	 I n addi t i on t o gener a l public noti ces r e quired by 40 CFR 

124.1 0( d ) (I ), the applicant and all agen cies listed in C. 2. above 

s ha ll be prov i ded a copy of the fac t sh ee t or s t a tement of basis . 

the pe rmi t appl icat ion an d draft permit. 

D.	 Major Dis charger List 

The annual Stat e Program plan sha l l require tha t a "maj or dischargers " 

list be developed which s ha l l inc lude thos e di s chargers mutually 

de f ined by t he Sta t e and EPA as majo r dischargers bas ed on a poi nt 

rat ing wor ksheet or ap p licable de fini t i ons plus any addi t i onal 

dis chargers tha t , in the op i nion of t he St ate or EPA, have a high 

pot ent ial fo r viol at ion of wa t er quali t y s tanda rds. The majo r 

dis charger list f or Federal facili ties s ha l l be joi nt l y determined by 

EPA and the St a te. 

E.	 Transmittal of Data 

1.	 Submis s i on of i nformation and reports from the Director to t he 

Regional Adminis tra t or s ha l l be accomplished in a ma nne r co ns is tent 

wi t h this HOA, any Wor king Agr eement be t ween EPA an d ADPC&E , 40 CFR 

S 123. 43, 40 CFR 123. 44 , and othe r agreed upon procedures. ADPC&E 

s hall allow EPA t o r eview ADPC&E's re cords, reports , and fi les 

relevant t o the ad minis tration and enforcement of the wastewater 

pe rmi t program a t least quarterly and more frequently if de termined 

ne ces sary by either party to this MOA. EPA s ha l l provide 
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r eas onable not ice prior t o such r ev i ew. 

2.	 When ever ei ther party requests inf ormation co nce r ni ng a speci fi c 

dis charger and the requested informati on is available fr om the 

f iles, tha t i nf ormati on shall be provided within 20 days of receipt 

of the r e ques t. If t he r eque s t ed informat i on i s not ava i l able , t he 

pa r t y t o whom t he request was di rected sh a l l promptly not ify the 

r equestor. 

3.	 ADPC&E sh all immedia t e l y noti f y the Regiona l Ad minis tra t or by 

te l ephone . or o t he rwi se . of any s i t uat ion pos i ng a s ubs t ant ia l 

endange rment t o t he public health and welfare , or t o the 

environment r esulting from the ac t ua l or threatened di r ec t 

discharge of pollutants into wat ers of the State. 
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SECTION IV 

ENFORCEMENT 

BACKGROUND 

The Clean Wat e r Act (CWA) authorizes EPA and app roved States to Administer t he 

National Pollutant Discharge Eliminat ion System (NPDES ) Program. which is t he 

basic regula t ory mechanism for ens uring tha t dischargers meet the r e qui r ement s 

of the CWA . The State of Arkansas has been authorized by EPA to admi nister the 

NPDES program and r e t a ins l ead r es pons i bili t y for the CWA i n t he State. 

EPA has continuing ove ra ll respons i bi l ity fo r oversight of t he NPDES program in 

Arkansas in order to promote t he achievement of na t i ona l progr am goa l s and 

objectives. to ens ure adhe rence to Federal and State statutory and regulatory 

requi rements impleme nting the CWA, and t o maintain national consistency. 

Thi s section of the MOA provides a set of criteria for evaluating and 

overseeing t he Arkansas NPDES enforcement program. It def ines the respective 

roles an d responsi bi lit ies of EPA Region VI and t he Arkansas Depa r t men t of 

Pol lution Cont rol and Ecology i n car rying out t he NPDES program. as well as 

areas where specific i tems need to be i ncluded i n t he ann ual program pl ans . 

Specifical ly. t his agreement discusses t wo operational elements of t he NPDES 

program: comp liance monitor i ng and trac king. an d en forcement response. I n 

addition. it covers pr ogr am authority and confli c t r es ol ut i on . 

I . Compliance Monitoring and tracking 

Compliance monitoring i s essential t o maintaini ng the ove ra l l i ntegrity of the 

NPDES pe rmit pr ogr am and f or identifyi ng ins t ances of noncompl i an ce so t hat t he 

2. 



State ca n initiate app ropriate and timely action as needed. The ADPC&E shall 

operate a t i mel y a nd effective compliance monitoring pr ogram including an 

automatic data processing (ADP) and /o r manual t racking s ystem fo r the purpose 

of dete rmi ni ng compliance with pe r mit co nditions and pret reatment r equirement s 

(when applicabl e). For purposes of this MOA. the te r m "compliance monit oring" 

includes all activities taken by the Department t o assure full co mpliance wi th 

NPDES pr ogram requirements. 

A.	 Ti me l y recei pt and r eview of accurate an d complete se l f - monitoring r e por t s 

and maintenance of compl ete and accu rate records. The State wi l l ma i nt a i n a 

written Enf orcement Ma na gement System (EMS). 

1.	 As pa rt of its EMS . the ADPC&E will have procedures and time f r ames f or 

r ev i ew of DMR ' s a nd maint en an ce of complete an d acc urate data . At a 

mini mum. the appr oved EMS wi ll be r evi ewed by Region VI annually along 

with any needed ch anges submitted by ADPC&E for r evi ew and approval. 

The FY 87 EPA r evi ew shall be complet ed by June 30. 1987. and any 

needed changes to the State EM S manua l must be submitted to EPA within 

60 days afte r complet ion of EPA rev i ew of t he ADPC&E EM S Gui de. EPA 

wi ll r evi ew an d provide e ithe r approval or comments withi n 45 days of 

r ece i pt . 

The ADPC&E shall conduct t ime l y and substantive r evi ews and keep 

co mplete reco r ds of all written materia l r e l a ting t o t he compl i ance 

status of NPDES pe r mit tees. i ncl udi ng Compliance Sche dule Re por t s . 

Discharge Monitoring Reports. Compl iance I ns pec t i on Reports. and an y 

ot he r r eports that permittees may be required t o s ubmi t under the t erms 

and condi t i i ons of a NPDES permit. approved pretreatment pr ogram (when 

app l icable) . or court order. 
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The	 ADPC&E shal l operate a system to dete r mine if 

The self-monitor ing r eport s r equired by permit or pretreatment 

regulations a re submitted; 

The submitted repor t s a re complete and accurate; and 

The pe rmit conditions and pret reatment r e qui r ement s (when 

applicable) a re me t . 

ADPC&E	 s hou ld ente r the r epor t ed data into pes f or majo r pe r mit t ees 

and	 mi nor 92-500 permittees wi thin 30 day s of r eceipt of t he DMR. 

Response to non receipt or unacceptabl e DMR ' s s hould be consistent 

with t he t ime frames in t he r egu l ation and the EMS; f a i l ure to 

submit DHR's within 30 days of the r e quired da t e. or submittal of 

unacceptable DHR's without subsequent submittal of acceptable 

r evi s i ons wi t hi n 30 days of the required date are instances of 

significant noncompliance. 

2.	 The Region wi l l pe r fo rm r ou t ine r evi ews of a r andom sample of DMR's 

and PCS ent ries during periodic audits of t he AD PC&E progr am. Thes e 

audi t s wi l l not normally exceed t wo per year . 

3.	 ADPC&E s ha ll conduct t i me ly and s ubstantive r eviews and keep 

complete r ecords of all wr i t t en mate r ial r e l a t i ng to t he compl i ance 

status of NPDES permittees, including Compliance Schedule Reports. 

Discharge Monitoring Reports, and any	 other reports that pe r mi t t ees 

may be r e qui r ed to submit unde r the t e rms and co nd itiions of an 

NPDES permit . approved pret reatment prog ram. or court orde r. 

B.	 Maintenance of a r epor t ing s ys tem t hat co nta ins acc urate , up-t o-da t e, 

access i ble inf or mation on c ur rent comp l iance s tat us . 

1.	 The ADPC&E will prepa r e and s ubmit t hi s Quarte rly Noncompliance Report 
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regulation and national gui dance . The ADPC&E will prepare the QNCR 

a utomat ical ly by using DMR data an d ot he r compl iance da t a t hat are 

ent ered int o PCS and upda t e PCS a t r egularly scheduled intervals 

accor ding t o establis hed procedures. The Sta t e will us e Cat egor y I I 

vio lat i on i n the preparation of the QNCR when s uch vio l a t ions r es ult in 

an enforcement act ion. 

2.	 The Region will verify the accuracy and comple tenes s of both t he QNCR 

and the dat a in PCS at periodic i nt ervals. 

C.	 Timely conduct of appr opr i a t e and e f f ec t i ve compl iance inspections. 

1.	 The Department s ha l l conduct f i e l d activities t o de termi ne the status 

of compliance with permi t r e quirements i ncluding s ampl i ng an d 

nonsamp ling i nspec t ions . t he ADPC&E wi ll con duct rout ine and s peci al 

i ns pections in accordance with NPDES r egulations an d t he EPA Compliance 

Inspection Hanual, 1976 , updated 1980 and t he NPDES Compliance 

Inspection Strategy and Guidance. For purposes of this HOA, the t erm 

Compliance Inspections includes evaluation i ns pections, perf orman ce 

audits, s ample inspections and biomonitoring ins pections. 

The	 ADPC&E will submit annually a s epa r a t e list of facilities that are 

to	 be inspec t ed by quarters and update thi s l i st quart erly. This l is t 

should c lear ly s peci fy municipal majors and minors (i ncluding comp l eted 

92-500' s ) and nonmunicipal maj ors and minors. The ADPC&E i s r esponsi ble 

f or conduct ing s ampling and ana lysis i n t he presc r ibed manner , 

completing t he r equired r eports on findings, an d f or ensuring the entry 

of	 avai l able da t a in t o PCS within 30 days of the availablility of dat a. 

Copi es of a l l ins pection r epor t s f or major fa ci lities will be sent t o 
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app ropriate in those cases where inspections reveal deficiencies at the 

facilities visited. When deficiencies are reported as a result of 

inspections done by EPA personnel, this foll ow-up will be documented in 

writing to EPA. 

The ADPC&E wi ll conduct compliance inspections of al l t he major 

permittees annually. The State and Regiona l Admini s t r a t or wi ll deve lop 

a l i s t of t he ma j or pe rmit tees to be t he subj ect of t hese inspecti ons 

pursuan t to a neutral i nspection scheme cons istent wi th t he annual 

Section 106 wor k plan. The l i s t may be modif ied wi t h concur r ence of 

both par t i es. The ADPC&E shal l also f urnish to EPA an estimate of the 

other compliance inspections to be pe rformed during the year. The 

ADPC&E will give EPA adequate noti ce and opportunity to pa rt i cipate in 

surveys performed by the State. 

The ADPC&E is a lso r esponsible f or taking proper action in cases where 

pe rmittees fai l to r es pond to DMR Qua l i t y Assurance (QA) requirements 

an d for initiat ing appropr iate f o llow-up to DMR QA test r esul t s . The 

ADPC&E wil l doc ument i t s actions f or each ca s e . Fi na l ly . t he ADPC&E 

will plan and ini t ia t e a program f or the i nspection of cont r ac t 

l a bor at or i es se rv ing t he was t ewa t er t reatment facil ities i n the State. 

2.	 The Region will normal ly provide a minimum 10 day prior notice to the 

State befor e conducting joint or independent inspecti ons. and supply 

the ADPC&E with mid-year r epor t s of its findi ngs. Resul ts of 

inspections wi l l be f orwar ded to the State for the i r follow-up as soon 

as the resu lts a re ava i lable. EPA will pa rticipate in joint i ns pect ions 

wi t h ADPC&E (number to be negotia t ed annua l ly) and wi l l conduct a 

number of i nde pende nt inspections i n or de r to evaluate t he 

effe ctivenes s of t he State's prog ram act i vi ties. Periodic r an dom audits 
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of i ns pection r eport s an d case files wi l l be made during State program 

audits as described under I. A.2 . a bove . 

3.	 EPA or the ADPC&E may determine t hat add i tional compl iance i ns pect i ons 

a re neces sary to assess permit complian ce . If EPA makes a de termination 

tha t additiona l compliance inspections a re necessary . i t s ha l l not ify 

the ADPC&E and may r eques t the ADPC&E to cond uct t hes e inspections . EPA 

retains t he r i ght to pe r f orm compliance inspections of any pe rmittee at 

any t ime . but wi l l noti f y the ADPC&E to give i t an oppo r t unity to 

pa r ticipa t e and wil l othe rwise kee p t he ADPC&E i nformed of its plans 

and r esults . 

4 .	 The ADPC&E s ha ll a lso be r es pons ible for ente r ing a l l i nspe ct i on da t a 

into the PCS and preparing a lis t of a ll noncomplying major permittees 

in accordance wi t h t he regulations at 40 CFR 123.45 . 

5.	 Reports on compliance inspec t i ons for ma jor permi t t ees s hall be 

ava i l abl e f or review by the ADPC&E or the Regional Admi nis trator . as 

appropr i ate , wi thin 30 da ys of the da t e of the i nspection. The 

Department sha l l tho roughly r eview each re por t t o de t e rmine wha t . if 

any, enfor cement act ion shall be i ni t i a t ed. Where the r e s ul t s of the 

inspection(s) indicate that the d ischarger is i n violation, t he ADPC&E 

sha ll ini tia t e enforcement act ion with 30 days of t he da t e of t he 

di s covery of t he viol a t ion(s) or make a deci s i on in writing t o exercise 

enf orcement dis cretion not t o take an y act ion. Priori ties f or t he 

r evi ew of t hese inspection r eports and f or initia ting en fo rcement 

a ction will be spec i f i ed in proced ures deve l oped by the ADPC &E. 

6.	 Whenever either party r e ques t s informat i on concerning a specif ic 
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discharger and the r e ques t ed i nfo rmation is avai lable from t he f i les, 

that information will be provided wi thin a r eas onable time. 

D. Ef f ect i ve integr ation of pretreatment compli ance moni t oring act i vi t ies. 

1.	 The ADPC&E wi ll establ ish procedur es an d time frames for: reviewing 

monitoring reports, i nc l uding annual r epor t s submitted by POTW's and 

semi-annua l r eport s submitted by categori ca l use rs in a reas wi t hout 

local progra ms ; es tabl ishing and maint a ini ng a comp lete i nventory of 

POTW ' s with pretreatmen t programs . as well as a plan f or compl e t i ng an 

i nventory of al l ca tegor ica l users and s igni f i cant industria l use rs; 

cond uct i ng an nual i nspections of ca tegor ical users of POTW' s wi t hout 

l oca l prog rams; and conducting annual ins pections of POTW's wi t h 

appr oved programs , as well as inspecting a sampling of the industrial 

users of these POTW ' s . The number of i ndust ria l users to be ins pect ed 

will be negot iated annua l ly in the 106 Prog ram Wor k Plan. Pretrea t men t 

inspection da ta s ha l l be r epor t ed in t he Quar te r l y Enforcement 

Activities r epor t dis cussed in II .B .I . Pretrea t ment insp ec ti ons i ncl ude 

Pret reatment Comp l iance Ins pec t i ons ( PCI) and Pr e t reatment Audits as 

descr ibed i n the Pret reatment Compliance I nspection and Audit Manual 

for Approval Authorit ies (May 2. 1986) . 

II .	 Enf orcemen t Respons e 

The CWA (S309) r equires EPA or NPDES States to r es pond to NPDES pe r mit 

violations (inc luding. but not limited to pretreatment r e qui r ement s . compliance 

schedules, effluent limitations and r eport i ng . r equirement s ) by initiating 
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app ropriate enforcement act ion(s). The ADPC&E has assumed primary 

r es pons i bili t y f or these ac tivit ies in Arkansas. Thi s i ncludes violations 

detected by state or fede ral surveys . Enforcement r es pons e involves a series of 

acti ons, sta rting with the i ni t i a l reaction to the identification of a 

violation and ending wi t h the discha rger's return to ful l compl i ance and 

formal close- out of any enforcement actions taken. The f ollowing a re t here f ore 

important t o a c redible enfo rcement program and wi ll be achieved as i ndi ca t ed : 

A.	 Timely evaluat i on and appropriate ini tial r espons e to ident if i ed 

vio lations . 

1.	 The State wi ll cont i nue to use, i n a State EMS , cur rent pre-enforcement 

procedures that are consistent wi t h the principles i n EPA's National 

EMS and NPDES ove r s i ght criteria including the Violations Review Action 

Criteria (VRAC) and the Enforcement Response Guide (ERG) . The 

proced ures sh ould inc lude : application of the State's VRAC for 

screening DHRts to de t ermi ne the s ignificance of the vio l ations; 

proced ures and time frames f or ap plying appropr i a t e i nitia l r espons e 

options t o identified violations; and procedures f or ma intaining a 

chronologi cal s ummary of al l vio lat ions . The ADPC&E wil l screen a l l 

DMR ' s f r om permittees to determine the level and f re quency of al l 

violat ions and wi ll eval uate ins t ances of noncompliance by all major 

pe rmit tees, al l P. L. 92-500 minor pe rmittees wi t hi n an average of 30 

days from the identi f ication of a violation; determine the appr opriate 

ini t i a l r es pons e . consistent with the EMS, and document any action 

taken /not taken (including the technical r eas on ). The da t e of 

identifica t i on of t he viola tion i s t he point at whi ch t he ADPC &E 

en fo rcement staff l earn of t he violat ion. Remaining minor per mi t t ees 

will be eva l uated as r esources permit. 
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2.	 The Regi on will ve r i fy the t i me l i ness and appropria t enes s of a State' s 

DMR eva luation and its i nit i a l enf orcement responses t hrough period i c 

audits . These audits wi ll normally not exceed two pe r yea r. 

8.	 Ti mely and ap pro pr iate enfo rceme nt r espons e , follow-up. and escalat ion 

unt i l compl iance i s obta i ned. 

1.	 The ADPC&E wil l ma i ntain cur rent en fo rceme nt r es pons e procedur es tha t 

are cons i s t ent wi th the ERG Section of the State EMS, as well as an 

up-to- date st rategy fo r add ress ing instances of significant 

noncompl i ance consis t ent with National and State prior ities. The 

procedures should set fo rth : an analytical pr ocess fo r dete rmining the 

appropriate level of act ion fo r specific categories of violation ; 

procedures fo r preparing and maintaini ng accurate and complete 

doc umen t a t i on t hat can be used i n f ut ure f ormal enforcement acti ons; 

and t i me frames for es calating enforcement r es ponses where t he 

noncompliance has not been r esolved. 

The ADPC&E should be able to demonst ra te t hat i ts en forcement 

procedures result in: appropriate ini tia l and f ol l ow-up enfor cement 

actions that are applied i n a uni f orm, cons i s t ent , and timely manner; 

formal enforcement actions that clearly define wha t the permittee is 

expected t o do by a r eas onabl e date ce rtain; t he assessment of a civil 

pena li t y , when appropr i ate , and an amount appropria t e to the violation; 

and compi laton of complete and acc urate perma nent r ecords t ha t can be 

us ed in f ut ure f ormal enf orcement ac t ions . In t he case of major 

permit t ees , by t he time a permittee app ea r s on t he QNCR an d i s 

de t ermined to be in s i gni f icant noncompliance , t he ADPC&E i s exp ect ed 

36 



to have already i nitia t ed enforcement actions to achieve compliance. 

Prior to a permi t t ee appea r i ng on t he subsequent QNCR f or t he same 

ins t an ce of signifi cant noncompliace, the permit t ee shou l d eithe r be in 

complian ce or the ADPC &E s houl d have taken f or mal enforcement action 

(wi thin 60 days of the first QNCR ) t o achieve final comp l i ance . These 

formal actions a re i denti f i ed as administrat i ve orde r s . civi l act ions 

and c r imina l actions . * 

Where f ormal a ction is not t aken by the ADPC&E as described above . EPA 

will ini tiat e i ndependen t act ion. The spec i f ic time period f or EPA to 

send a l309 NOV to t he State will be negot iated and made a par t of the 

annual enforcement agreement between EPA and ADPC&E. However. i n no 

case wi ll EPA send a 1309 NOV until a t l eas t 90 days have e l aps ed from 

the date of viola tion dis covery by ADPC&E. 

The Department underst ands t ha t at tempts by the NPDES Branch technical 

s t a f f to obtain co nsent adminis t rat i ve orders pr ior t o the filing of a 

Not i ce of Violat ion as descri bed in t he EMS Ma nua l does not cons ti t ut e 

commence me nt of f ormal enfo r ce ment ac t ion. 

*A f ormal en forcement ac t ion i s defined as one t ha t r e quires actions t o achieve 

co mp liance, specif ies a t imetable. conta i ns co nse quences f or noncompliance that 

a re independe ntly enforceable wi t hout having to prove the orig i na l violation, 

and s ubjects the pe rson or ent i ty to adve r se l egal co nsequences for 

noncompliance. 

36a 



The State will prepare and submit t o EPA a Quarter ly Enfor cement 

Activities Report in accordance with the terms of the annua l 

Enforcement Agreement summarizing enfor cement activities for the 

preceeding quarter. Incl uded in t hi s r epor t wi ll be an update of t he 

St a t e ' s actions r ela ted t o Admi nis t rat ive Or de r ( AD ) is suance , AD 

closeout s , civ i l actions, penalt i es assessed/col lected, pre t reatment 

ins pec t i ons , j udicial decree da t a , and other i nformation r equi r ed by 

SPMS. 

2.	 The Region wi l l verif y t he timel iness and approp r iatenes s of a St a t e ' s 

enfor cement act i ons through pe riodic audi t s and meet i ngs as des c r ibed 

in t he annual State / EPA Enf orcement Agreemen t . 

C.	 Effective integrat ion of pret reatment en f or ce ment act i vities i nto the 

established NPDES pr ogr am. 

1.	 The State wil l have procedures and time frames for init iating 

app ropri ate enfo rcement action where POTW's: fa i l to mee t miles t ones in 

enforceable sche dul es f or s ubmit t i ng ap prova ble pre t r ea tmen t pr ogra ms ; 

have violat ions of NPDES eff l uent l i mi ta t i ons ; fa il t o implemen t 

app roved pretrea tmen t progra ms ; and fail to submit annual reports or 

submit delinquent annual reports. The ADPC&E should also have 

pr ocedures and time frames for evaluating whethe r POTW's are initiating 

time ly and approp r iate enforcement r es pons es to significant violations 

by I .U. ' s con s istent with t hei r estab l ished pr ocedur es; an d , where 

POTW' s are not t he primary co nt ro l authori ties , t he ADPC&E i s directly 

r es pons i ble fo r having t hese procedures in place for ca t egor ica l and 

nonc8tegor ical i ndus tr i al use rs . The ADPC&E i s expected t o i nitiate 

enforcement response against pe rmittees having pretreatment programs 

that a re listed on the QNCR and a re in significant noncompliance 
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cons is t ent wi th the c r i te r ia and t ime f rames f or t he NPDES prog ram; 

t his applies t o : fai l ure to meet milestones in enf orceable s chedul es 

for submitt i ng r e quired l ocal pret reatmen t progr a ms and fo r 

i mplementing t hat program; violati ons of ef f luen t limi t s; and 

delinquent POTW pretreatment r eports. In addi t ion, the ADPC&E sh ould 

conduct inspections of local pretrea tmen t programs to ensure tha t 

POTW1 s compl y wi th t he i r approved program procedures f or ta king ac t ion 

agains t s igni f icant violations by I Us. The c r i t e r ia fo r a signi f icant 

violat ion i s contained in pa ragraph I.C .2 . below. In accordance with 

the te rms and conditions of t heir permit t he POTW should provide f or 

annua l public notification of s uch viola tions i n the la rgest daily 

newspaper published in the municipality i n whi ch the POTW i s located . 

Al s o. where POTW1 s are not t he primary cont ro l authoritie s. t he ADPC&E 

s houl d ini t i a t e ap prop r iate enforcement act ions in a cco rdance wi t h 

thei r procedures against indus trial users who a re violating catego rical 

s tanda rds. 
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2. Criteria for Si gnificant Violation 

1The criteria li sted below apply to all major industrial us ers . The 

Publicly Owned Treatment Works (POTW ) or Control Authori ty may, at it s 

dis cretion, apply this criteria t o an y ot he r industrial user including 

retail establishments. Also, at its option. the POTW ma y use more 

stringent criteria to identify significantly violating industrial users 

in i t s municipality. 

A s ignificantly violat ing ma j or indust rial us e r is one whi ch has : 

a. dis charged a pollutant to the POTW which has caused an "imminent 

endangerment~ to the health or welfare of pers ons and /or has presented 

an endangerment t o the environment or; 

b. caused or substantially contri but ed t o any viol ations of t he POTW;s 

NPDES permi t requirements or ha s impaired t he use or disposa l of t he 

POTW's sludge or ; 

A major industrial user is defined as any industry which discharges to a POTW 

that: 

- I s subject t o ca t egor i ca l standards 

Dis charges a nond omestic wastestream of 25. 000 gallons per day (0.025 MGD) or 

mo r e 

- Cont r ibutes a nondomestic wastestream whi ch makes up 5 percent or more of t he 

average dry weather hydraulic or organi c capacity of the POTW 

- Has a reasonable potential. in the opinion of the POTW t o adverse l y af f ect 

the POTW (inhibition. pass through of pollutants, sludge cont amina t i on , or 

endangerment of POTW workers.) 
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c .	 has violated t he pretreatment eff luent requi rements (categorical 

standard or conventional pollutant) 20% or more of the t ime ove r a 

12 month period based on any sampling analysis perfor med either by 

t he POTWts own moni t oring program or the i ndus t rial us e r 

self-reporting da ta ( i.e • • i f 20% or more of t he samples t a ken by 

t he indus trial us er exceed pretrea t men t effluent r eq uirement s , the 

i ndust r ial use r is to be l i s t ed as a s ignificant vi ola t or ) or; 

d.	 not "corrected M a violation within 45 days of notification of 

noncompliance by the POTW . C'cc r recred", i.e .. return t o 

compliance) or; 

e.	 failed to acc urat ely r epor t noncompli ance or ; 

f.	 any other discharge which is deemed a signif i cant vi olation by the 

PON. 

D. Shari ng of inf ormation on t he stat us of the program and t he improvemen t of 

comp l iance r a t es . 

1.	 The ADPC&E will prepare and submit to EPA Region VI information on the 

ope r a t ion of the NPDES program in the manner prescribed by national 

guidance. 

E.	 Nothing in th i s ag reement shoul d be const rued to const i tute or cr ea t e a 

valid defense to r egul a t ed parties in violat ion of envi ronmental statutes , 

regulat i ons , or pe rmi t s. 
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II I . Conf l i c t Reso l ut ion 

The ef f ectiveness of envi ronme nta l programs i s bes t s e r ved by a free and 

frequent exchange of information between the States and EPA. Examples of 

general information are special problems or poli cy changes in compl iance, and 

enforcement; budge t information; press releases; and trends i n program 

operations. Specific ac t ions that will be coor di na t ed or discuss ed with t he 

St a te prior t o EPA action are joint/independent inspection r equirements, 

permit / compliance audit s. and unresolved violations whi ch will r esult i n 

issuance of a 309 NOV. Participants in this information exchange wi l l normally 

be the EPA Compliance Section and /or Unit Chiefs and co r r es pondi ng i ndi vi dua l s 

from the St a t e . If decisions are required where there are s i gni f icant 

difference s of opinion , EPA and the State participant s should present the 

divergent viewpoints t o their respective Bra nch Chi ef s or Division Directors , 

who will make ultimate deci sions in discussion with ea ch ot he r . Deci sions 

s hou ld be esca l a ted t o t he Branch/Division Di rectors as the exception rather 

than t he rule. 

IV. Penalty Policy 

The ADPC&E understands. s uppor t s an d agrees t o emp loy the s pi r i t of the EPA 

Penality Policy as established in the Memor anda of the Assistan t Adminis trator 

f or Enfo rceme nt , (Fe bruary 11. 1986 ). EPA will supply the ADPC&E a copy of 

thes e memoranda and an y s ubs equent addi t i ons or r evisions t he re to. 
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Sect i on V 

Pretreatment 

Thi s section de fin es Sta t e and EPA responsibili t i es in carsying out the 

es ta bl ishme nt . implementat i on and enforcemen t of Nati onal Pr etreatmen t 

St anda rds (NPS) f or new an d exi s t i ng s our ce s pursuant t o Sect i ons 307 and 

402( b) of the CWA. 

A.	 Ba s i c prog ram 

l.	 The Stat e s ha l l meet all requirements es t abl ishe d under 40 CFR Par t 

403. 10 and s hal l apply and enforce a l l o t he r pre t rea tment regula t ions 

as r e quired by 40 CFR Part 403 by: 

a.	 Ta ki ng appr opr ia te enf or ce ment against s our ces i nt roduc i ng 

prohibi t ed pol lutants i nt o POTWs. unde r t he pr ovis i ons and 

condi t ions des c r i bed in 40 CFR 403.5(e ); 

b.	 Appli cat i on an d enfo rceme nt of National Categor i ca l Pretreatment 

St anda r ds es tablished by t he EPA in accordance wi t gh section 307(b ) 

an d (c) of the Act. l ocal Publicly Owned Treatme nt Works (POTW ) 

limitat i ons and St a t e s t anda r ds ; 

c .	 ReView ing r e quests f rom POTWs or I ndus t r ial Users (UI ) f or 

s ubca tegor y det erminations under the provi sions o f 40 CFR 403. 6; 

d .	 Reviewi ng an d approvi ng r eques t s f r om Publ icly Owned Trea t ment 
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Works (POTWs) for modification of categorical pr e t r eatment 

s tandards t o r efle ct POTW removal of pol lutants i n accordance wi th 

t he	 pr ovis ions of 403.7; 

e .	 Reviewi ng and approving POTW pr e t reatment pr ogr ams developed under 

the pr ov i sions of 40 CFR 40 3. 8 and 403.9, in accord an ce wi t h the 

pr ocedures descri bed in 40 CFR 403 . 11; 

f .	 I ncorporat ing POTW pretreat ment conditions in permits i ss ued t o 

POTWs i n accordance with t he provisions of 40 CFR 403.8 ; overs eeing 

POTW pre t rea tment progra ms t o ens ur e compl i ance with 40 CFR 403 .8 

and the r e qui r emen t s in t he POTW's NP DES permit. 

g.	 Reviewing and making an i ni tia l find ing on a ll r e ques t s f rom IU' s 

fo r variances fr om cat egor i ca l NPS for Fundament a l ly Dif f erent 

Factor s (FDF ). I f t he ADPC&E determi nes tha t the variance r e ques t 

s houl d be denied , t he ADPC&E wi ll s o not i fy t he appli can t and 

pr ovide r eas ons f or its de t ermina tion in wri t ing. Where t he 

ADPC&E' s i ni tia l f i nding is t o ap prove the r eques t , t he fi nding , 

together with t he r e quest and supporting i nfo r mat i on , shall be 

f orwarded t o the EPA Regional Water Management Di vi s ion Di r ector 

f or a f i na l deter minati on. The ADPC& E may den y, but not approve an d 

implemen t the fundamenta lly differen t f act or (s ) var i ance r equest 

unt il wr it ten approva l has bee n r e ce i ved from the Wat er Management 

Divi sion Director. 

If the Wat e r Managemen t Divis i on Direct or f i nds t hat Fundamental ly 

diffe rent fac t ors do e xis t a variance r e f l ect ing th i s de te rmination 
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s ha l l be grant ed. I f t he Wat er Management Div ision Di rec to r 

det ermines that fundamentally diff erent fac t ors do not ex is t , t he 

var i an ce re quest shall be den i ed an d the ADPC&E s ha l l so noti f y t he 

ap pl i cant an d pr ovi de r easons f or the denial i n writing. 

h.	 Requi r i ng i ndus trial r epor t s as out l i ned In 40 CFR 403. 12. 

i .	 Monitoring r e quired PCS data element s f or pre t rea t ment r egardi ng 

repor t s that a r e r e quired an d r ece i ved , and pr e t r ea tment codes fo r 

r equired and app r oved programs . 

2.	 The ADPC&E sha l l perfor m ins pection, surveil lance and moni t or i ng 

ac tivit ies whi ch wi l l de t e r mine , independent of inf or ma t i on s uppl ied by 

the POTW, comp l i an ce or noncompl i ance by the POTW with pr e t rea t ment 

r equirements incorporated into the POTW permit ; an d carry out 

i ns pection , s ur ve i llance and moni t or i ng ac tivi ties whi ch will 

determine, independent of i nf ormat i on supplied by the Industrial Us e r , 

whe ther t he Industria l Use r is i n compli an ce with Pr e t rea t ment 

Standards . Up on r equest, the AD PC&E will provide t o EPA copies of all 

not i ces r ece i ved f rom POTWs tha t r elate t o a new or chan ged 

in t roduct ion of pol l ut ant s t o t he POTW. EPA will conduc t i ndpendent 

pr e t rea t ment inspect ions in accordance wi t h national and r egional 

policy and guidan ce . The St a te will be informed of thes e insp ections 

and may a cco mpany EPA a t the State 's dis c r e t i on . 

3.	 The St at e wil l iss ue , rei s s ue, o r modi f y pe r mit s t o incorporat e 

pretreatment program requirements in accor dance with t he procedures 

described I n Sect i on I II of this MOA. 
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4.	 Upon r e ques t , cop i es of notices received by ADPC&E from POTWs that 

r elat e t o new int r odu ction of pollutant s . or substantia l changes i n the 

vol ume or cha racte r of pol lutant s wil l be provided to EPA . 

5.	 EPA will ove rv iew s tate pret reatme nt ope rations cons is ten' wi t h 40 CFR 

Par t 403. 

6.	 I f t he ADPC&E r e cei ves a request f or a ne t / gros s adj us t ment of 

appli cable ca tegorical s t anda r ds in accordance with 40 CFR 403. 15, the 

ADPC&E s ha l l forward t he app l ica t ion t o the Wate r Mana gemen t Di vis ion 

Di r ect or for a de t ermi na tion. Once t his det ermina t i on has been made t he 

Wate r Management Di vis ion Di rec t or sha l l notify the appl i cant and the 

ap p l i ca nt 's POTW and pr ovide r eas ons fo r t he dete r mina tion and any 

additional moni t or i ng r e quirements t he Wate r Ma nagement Division 

Di rector deems necessary , i n wri t i ng. 

B.	 Sec t ion 403 .6 NPS Categor ica l Standa r ds 

1.	 The Sta te s ha l l r evi ew r e quests f r om a POTW or Industrial Us er (Ill ) fo r 

indus t rial s ubca tegory de t e rminations in accordance wi th the provi s i ons 

of 40 e FR 403 .6 an d pr epa r e a written de t e rmi na tion and j us tifica t ion 

as t o whethe r t he I U does or does not fa l l wi t hin a parti cula r 

subcategor y. 

2.	 The St a te shal l f orwa r d it s f i ndi ngs t oge t her wi t h a copy of t he 

r e quest and ne ces s ary s uppor t i ng informat i on t o EPA Wate r Ma nagemen t 

Divis on Di rec to r , Regi on VI fo r concur r ence . If EPA does not object t o 

or modify t he Sta te ' s de cisi on wi thin sixty (60) da ys of r eceipt 
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thereof , t he Sta te ' s decision i s final. I f EPA modifies the St a t e ' s 

deci sion, t hen EPA's decisi on wi ll be final. A co py of the fi nal 

det ermination sha l l be sent t o the r e questor an d t o t he ADPC&E. 

c .	 Sec t ion 403 .7 NPS Revisions Refle cting POTW Removal Cr edi t s and Sect i on 
• 

403. 9 POTW Pretreatment Pr ograms 

1.	 The ADPC&E shal l r eview appl ica t ions f r om POTWs see ki ng a ut hor iza t i on 

to re vise dis charge limits f or Indus t rial Us ers who are or i n the 

f ut ure ma y be s ubj ec t t o categor i ca l pre t rea tment s tanda rd s s ubmi t ted 

pursuant t o 40 CFR 403 .7 an d sha ll review appl i cations f rom POTWs f or 

approval of pretreatment prog rams de veloped pursuant t o 40 CFR 403 .8, 

ADPC&E sh a ll be governed by 40 CFR 403.7 (c)(3 ) in t he r evi ew of 

applications fo r authori zation t o revis e di s charge limit s and sha l l 

en sure that the app r opriate approva l authority actions s pecif i ed in 

403.9 and 403.1 1 a r e conducted . No pretreatment program or 

authorization t o gr ant r emoval allowan ce s s ha l l be ap proved by ADPC&E 

if f o l lowi ng the thi rty (30 ) day (or extended ) evalua t ion period 

provided by 40 CFR 403. 11(b) ( 1)(ii) and any hearing held pursuant t o 

403. 1I( b)(2) , EPA Regi on VI Water Mana gement Divi sion Dire ctor objects 

i n writing t o the approva l of such submis sion, s tat i ng the reaODS f or 

s uch obj ec t ions . Unles s retrac t ed , EPA's obj ect ions shall constitute a 

final ruling to deny app roval of a POTW pretreatmen t program or 

a ut horiza t i on t o gr ant removal a l lowan ces . 

D.	 Enf orcement 

The Sta te sha l l t a ke f orma l enforce ment acti on f or noncompliance by t he 
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POTW wi t h p r e t reatment con d i tions incorpora t e d into t h e POTW pe rmi t a n d f o r 

nonc ompliance wi th p re t rea tm e n t r e quire me nt s by I nd ust r ial Use rs, 

consis tent wi t h c u r r e n t EPA g uidance and pol i cies. 

• 
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Sect ion VI . 

Repor t ing an d Trans mit ta l of In f ormati on 

• 

A. STATE t o EPA 

IT EM DESCRIPTION	 FREQUENCY OF SUBM ISSION 

1.	 A copy of a l l pe rmi t appli cations Wit hin 5 da ys of r ecei pt. 

except thos e for whi ch EPA 

ha s wai ved r eview. 

2.	 A cop y of a l l publi c noti ces , 45 days pr ior t o public noti ce . 

draft permits , and permi t modifi 

cat i ons i nc l uding fac t sheets or 

statement of bas i s, except thos e 

f or which EPA has waived review. 

3.	 A copy of a ll proposed final When draf ted . 

permits ( i nc l uding gene ra l 

pe r mits). 

4.	 A copy of a l l i s sued NPOES pe r  As issued . 

mits and permit modifications , 

and documentat ion r elated to or 

affec t i ng au tho r izat ion of the 

permit. 
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5.	 A list of majo r fac ilit ies
 

scheduled f or compliance
 

ins pe cti on s .
 

6 .	 Pr op osed revisions t o t he 

scheduled comp liance ins pecti ons . 

7.	 A list of comp l iance inspec t ions 

pe rfo rmed during the previous 

quarter. 

8.	 Copies of all compl i ance i n


spec tion r e port s and da t a
 

transmittal l etters t o al l
 

ma j or pe rmit tees .
 

9.	 Co pies of al l compl iance i n


s pection r e ports and data
 

t r ans mi t t a l le t te rs t o all
 

o the r pe rmi t tees . 

10. Copies of al l noncompl i ance 

noti fi cations f rom majo r 

permit t e es . 

11. For majo r discha rgers . a 

qua r te r ly noncompli ance r eport 

· 48· 

Wit h submiss i on of the 

106 (CWA) plan . 

• 

As needed . 

Quarte r ly 

With in 30 days of 

ins pection. 

As re ques ted . 

Within 10 days of 

r e cei pt 

Qua r t e r l y , as spec ified 

1n 40 CFR 123. 45(c ) . 



as s pe ci f ied i n 40 CFR 123. 45( a ) 

and f urther qua l i f i ed In EPA 

Guidance. 

12. For minor discharges . an annua l 

noncompliance r e port as spe cif ie d 

in 40 e rR 123.45{e }. 

Wit hi n 60 days of t he 

e nd of the ca lenda r 

yea r as s pecif ie d I n 

40 CFR 123. 45«). 

13. Copi es of a ll en f orcement acti ons 

against NPDES vi olator s ( i nc l udi ng 

l etters, noti ces of viola t ion, 

admini st ra t i ve o r de rs , i ni t ia l 

dete rmina tions, processi ng f or 

j udi c i a l ac t i on) . 

As is s ued . 

14. Copies of cor respondence r equi red 

t o carry ou t the pretreatmen t 

pr og ram. 

As i s sued or r ece i ved 

15. 92z S00 mi no r munici pa l 

semi - annua l r epor t f o r 

s tat is t i cs. 

fac i l i t ies 

c omp l iance 

Wit hin 30 days 

r eceipt. 

of 

16. Qua r ter ly Enf or cement 

Report . 

Activit i es Qua r terly as s pecified 

I n Sect i on IV of th i s HOA. 

B. EPA s ha l l trans mit the f ol l owing information t o the Stat e : 
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ITEM DESCRIPTION 

1• A l ist of compl iance i ns pect i ons 

EPA intends t o conduc t joi nt l y 

with the Sta te as pa rt of it s 

State Overview Plan. 

2. Proposed r evi sions t o t he 

schedule of compliance 

inspections. 

3. Copies of a l l EPA co mpliance 

i ns pe ct i on r epor t s and da ta . 

4. Copies of a ll EPA enfor ce ment 

act ions against NPDES violators 

including noti ce s of violation, 

administrative orders. 

5. A r eview of t he Sta te admini

st ration of t he NPDES Permi t 

Program based on Stat e repor ts . 

meetings with St a te of f i c i a ls . 

and file audi t s. 

FREQUENCY OF SUBMISS ION 

An nually. 

As needed. 

Wit hin 30 days of inspection . 

As i s sued. 

As perf ormed or as i ndi cat ed 

in Section I V. 
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Section VI I . 

Pr ogram Review 

• 

EPA i s r es pons i bl e f or as suring that Arkans as' NPDES pr ogram i s cons i s t ent wi t h 

a ll f ed e r a l r egul ations , EPA po l ic ies and gui da nce , r equi r ements of this MOA, 

the Sta t e Pr o~ram Plan, and appli cable s ect ions of 40 CFR Part s 122 through 125 

and Part 140 . To f ul fi l l th i s r espons ibility , EPA shal l : 

1.	 Review t he information t r a nsmi t ted f r om t he St a t e t o as sur e t ha t all 

the r equirements of Secti on VI of thi s MOA a r e me t . 

2.	 Meet with St a te of f ic ial s a t leas t quarte r l y t o observe the da t a 

hand l i ng, permi t proce s s ing a nd development, compl i a nce moni t or ing , and 

enforcemen t proc edures, includi ng bot h manual and automa ted data 

pr oce s s i ng. 

3.	 Examine i n detail t he Sta te f i l es and doc ume nt a t i on of selec t ed 

f aci lities t o de t e r mine whether : 

a.	 Pe r mits a r e proces s ed a nd i s sued cons is tent l y with Fede r al 

r equirements ; 

b.	 Capabi l i t y exis ts to fa ci l i tat e d i s covery of pe rmi t vi o l a t i ons when 

t he y occur ; 

c .	 Compl i ance r eviews a r e timely ; 
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d.	 Se lection of enforcement actions is app rop r iate ; 

e .	 Enfo rce ment ac t i ons a re both timely and e f fec t ive. 

• 

f.	 Penal t ies are app ropriate for vi ola t i ons and penalt ies are 

collected. 

Thes e de ta i led fi l e a udits s ha l l be co nduc ted by EPA in the appropria te 

Sta te off i ce a t l eas t semi- annua l ly. The Sta te sha l l be noti fi ed 

f if teen days in adv ance of t he audi t so tha t appropri ate State 

officials may be ava i l able t o discuss indi vi dual ci rcums tances and 

problems with EPA . A copy of the au di t report shal l be trans mitted t o 

the	 State when ava i l a ble . 

4.	 De te r mine t he need f or (and t o ho ld) public hea r i ngs on NPDES with 

r es pect t o adequacy of t he progra m. 

5.	 Review the Sta te 's publi c parti cipation policies, pract ices , and 

procedures. In the event EPA determines t hat e leme nts of t he State 

Program are In any way def icient or i nconsist ent with this MOA. t he 

State Pr ogram Plan. appl icable Federal and Sta te r egul ations , and 

s ta tutes, EPA sha ll noti f y the St a t e in writ i ng of t hese 

inconsistenc i es or other defi ci en cies . The Sta te s ha l l resp ond i n 

writing , within t hirty (30) days o f i ts de t ermi nat i on, whether noted 

i ncons is tencies or de fic ienc ies have been r e cti fied. I f t hey have not 

been cor rec ted . EPA may pr oceed in accordance wi th Sect i ons 309 and 

402(c) (3) of t he Act . 
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The Sta te shal l keep EPA fu lly i nfo rmed of any propos ed modi f i cat ions 

t o i ts basi c s ta tutory or r egulat ory a ut ho r i ty . it s NPDES fo rms and 

NPDES prog r am procedures. 

a. Pr i or t o t aking any act ion t o pr oposed or effect any s ubs tantia l 

amendment. dec i sion . or r epeal of a ny stat ute. r egu l at i on . 

directive. or fo rm which t he State Direct o r has s ubmit t ed to the 

Regional Admi ni s t r a t or or ag reed t o make use of in co nnec t ion with 

ap roval of t he State's program. and pr i or t o the adop tion of any 

new s ta t ut e. r egulation, dire ctive or f orm. the State s ha l l not i f y 

the Regional Admi nistrato r and shall t r ans mit t he tes t of any such 

change or such new f or m t o the Regional Administ rat or. The State 

ag rees t ha t EPA con currence wi l l be ob ta i ned be f or e any chan ges 

become e f fec t ive. 

b.	 If an amendment . r ecession , o r r epea l of any statute. r eg ul a t ion . 

di rect ive . o r fo rm descri bed i n pa ragraph (a) above shal l occur f or 

any r eason . including action by the Ar kans as Legis l ature or a 

co ur t. the ADPC&E s hal l. within t en ( 10) days of s uch e vent . not ify 

the Reg i onal Ad minis t rator and shall transmit a copy of the text of 

such revision to the Regional Administ rato r . 

c .	 Pr i or t o t he app roval of any tes t method othe r t han t hose specified 

as r equi r ed f or NDPES pe rmitting. the ADPC&E shall obt a i n the 

app r oval of the Regional Administ ra t or . 

d.	 The ADPC&E sha l l seek s uch leg islat ion. a dopt such r egul ations , and 

t a ke s uch furthe r actions which may be necessar y t o prese rv e an d 
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mainta in any compl iance with NPDES program r e quirement s , and 

mai nt ain co ns is tency with na ti onal goa l s an d pr ogram requi r ements. 

e .	 Nothing in this MOA shall be con strued t o limi t t h e ~a uth o r l t y of 

EPA t o t a ke act ion pursuant t o Sec t ion 308 , 309, 311, 402, 504, or 

othe r Sect ions of t he CWA. 
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Sect ion VI I I . 

Modificati on 

• 

This MOA sha ll t a ke effect i mmedi at e l y upon approval by t he Regi onal 

Admini s trator. It s hal l be reviewed joi nt ly f rom time t o time by t he Sta te and 

Regional Administrator. Either the State, Regional Adminis trat or , or 

Admin i s trat or of EPA may initiate a ction t o modi fy this MOA. Before t he 

ag reement ma y be modif ied, howeve r, any pr oposed r evi sions must be put in 

wri ting an d signed by t he State a nd t he Regiona l Admini st rator. 
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Sec t ion I X. 

Computa tion of Ti me 

In computing any period of time pres cribed by this MOA, the da y f rom wh i ch the 

designated pe riod of time begins t o run shall not be i ncluded. The las t day of 

the pe riod shall be i nc l uded. unless i t i s a Saturday . Sunday. or a legal 

holida y , in wh i ch case the peri od extends unt i l the end of the ne xt da y whi ch 

i s not a Saturday . Sunday or a l egal hol i day . When t he pe r iod of time i s l ess 

t han seven days. i nt ermediate Sa t ur days. Sundays . or l egal holidays sha l l be 

excluded in the computa tion . 

For t he purpose of EPA r evi ew of permit appl i cations. draft or propos ed 

pe rmi t s, or permit modificat ion, the period for review s ha l l not commence unt i l 

r eceipt by EPA. 
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Sec t ion X. 

Public Access t o I nf ormation 

• 
Al l c laims f or co nf i dent ial ity f or i nfor mation submit ted t o ADPC&E s ha ll be 

s ubje ct t o 40 CFR § 122. 7. Any inf ormati on obt a i ned or us ed by ADPC&E 

r egarding it s aut ho rized NPDES permitti ng pr ogram sha l l be made a vailable t o 

EPA on r equest without r es t r iction. The state wi l l noti f y t he ap pl i cant when 

conf i dent ia l inf ormation Is r equested by EPA. I f t he inf ormati on has been 

s ubmit ted t o ADPC&E under a c lai m of confiden t iali t y, ADPC&E mus t i nf orm EPA o f 

t he clai m. Any i nf ormat i on obta i ned from ADPC& E sha ll be t rea t ed by EPA in 

accordance with 40 CFR Part 2. If EPA obta i ns inf ormati on from ADPC&E that i s 

not c l a i med t o be con f i de nt ia l, EPA may ma ke tha t i nf ormation avai l able t o t he 

publi c without f urthe r not i ce . ADPC&E will not accept a c laim of 

confi dent i a l ity fo r any i nformat i on r equired t o be s ubmit t ed as part of the 

NPDES permit appl icat i on. All e f f luent data , pe rmi ts and pe rmi t app l i cations 

submit t ed for and NPDES permi t wi l l be made ava i l ab l e t o t he public wi thou t 

r estrictions, and ot he r relevant NPDES da t a wil l be made ava i l able t o t he 

publ i c consis t ent wi t h 40 CFR 122. 7, as adopt ed in Regu l at ion No.6. 
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Sect ion XI. 

Effec t ive Date of HOA 

• 

This Memo randum of Agr ee ment shall take effect upon approval of the Regi onal 

Ad minis t ra t or , Envi ronmental Prote ction Agency, Region VI . 

Di rector 

Ar kans as Depa r tment of Pol l ut ion 

Cont ro l a nd Eco l ogy 

Litt l e Rock, Arkansas 

OCT 31 1986--------~1a ~ 
Date	 Regi onal Admi ni st rato r 

Region VI 

Uni t ed States E ~ v i ronmenta l 

Prote ction Agency 
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MEMORANDUM OF UNDERSTANDI NG 
BETWEEN 

THE U. S. ENVIRONMENTAL PROTECTION AGENCY - PERMITS BRANCH 
AND 

'I 'll l: ARKANSAS DEPAR'l'MEN'r OF POLLU'rrON CONTROL 
AND ECOLOGY - NPUES URANCll 

MEMORAN DUM OF UNDERSTANDI NG BET WE~ N THE PERMITS BRANCH UF TIlE 
U.S . ENVIRONMENTAL PROTECTION AGENCY AN D THE NPDES BRANCH OF THE 
ARKANSAS DEPARTMENT OF POLLUTION CONTROL AN D ECOLOGY RELATING TO 
REDUCIN G AND MINIMI ZING OVERVIEW ACTIVITIES WI TH RESPECT TO THE 
ADMIN I STRATION OF THE ARKANSAS POLLUTANT DISCHARG E ELI MINATION 
SYSTEM PERMITTI NG PROGRAM 

1. INTRODUCTI ON 

Th l ; :-temo randum o f Under st d U..... _ng (herei na fter "MOU" ), 

establishes procedures wh i ch wi ll be u t il i z e d by bot h th e 

Arkansas Jepa r t me n t o f Po ll uti o n Co n t r o l a nd Eco logy 's ( ADPC&E ) 

NPDES Branch a nd the U. S . Env i ronmen t a l Prote c tion Agency ' s ( EPA) 

Permit Branch i n t he o verv iew of t he ADPC&E' s Na t i o nal Pollutant 

Disc harge Eli mi n a tion s ystem ( NPDES ) permitt i ng p rog ram a s 

authori z ed o n November 1, 19 8 6 . 

11. PUIU'OSI:: 

As t he Environmental P r o t e c tio n Agen c y str i v e s towa rds 

e nhancemen t o f i ts partnership r o le with the s t a te o f Arkansas 

a nd the ADPC&E , the Reg ion 6 Permits Branch in conjunction with 

t he ADPC&E 's NPDES Branch has est~blished this MOV . Th e purpose 

o f thi s MOU i s t o create a framework f or t h e effici ent a nd 

effe ctiv e o verview by the EPA 's Permits Branch o f the ADPC& E ' s 

adm ini strat i on o f i t s NPDES permitting proqram. The q oals of 

thi s f r a me wo r y are i n keeping with the Ag e n c y' s a g e n d a o f 



optimizing nnd maximizing resources to the f ulles t extend 

possible yet conti nui ng with the spirit of i t s overview 

responsi\)ilities . As a r ~su lt , tpe EPA Region 6 Permits Branch 

and the ADPC&E Permits Branch agree to implement and perform the 

followi ng : 

1 . EPA wi l l mi nimi ze a nd r~duce real time l"eview of t he 

ADPC& E issued NPDES permits. 

Al l mi nor per mi t s a nd major power plant perm its 

m~y be proposed and i s sued w) t hout wa i t i ng on a n EPA 

respon se. 

J . ADPC&E may reques t EPA's review or assistance 

on any permit . 

4 . EPA reserves the right t o review and Object to 

a~y permit on a case -by- c a se basis i n accordance 

with 40 CFR 1 2 2 . 4 4 . 

~ Reglon 6 wll l normal ly conduct real tlme rev lew In 

only t he following cla sses of NPDES permits : 

a . no n -power p l ant major f a c i l it i e s 

b . general permits 

6 . EPA Region 6 Permits Branch wi l l meet wi h ADPC&E 

i n Li t t le Rock on a quarterly ba si s t o p rovide tra ining, 

i n - d e pt h c ommu nica ti o n on pol ic ies, p roc e du r e s, program 



o ve rsight , cur ren t progress and proble ms a nd c o mmunica i o ns . 

These meeti ngs will be cont ing ent on a va i la bi li ty o f t r ave l 

fu nds and program prior i t i e s / sta f f ing . 

III. MODI FI CATI ON : 

Th i s MOU shal l take e f fect af ter i i s s i gne d by oth the 

Bra nc h Chief of t he Permits Branch of the EPA a nd the NPDES 

Branch Manage r of the ADPC&E . Ei t he r person ma y i n i ti a te act ion 

at a n y t i me to modify th i s MOU. Any modif i cat ions must be in 

wr i t i ng and sig ne d by both ~ e rties. 

In wi t ne s s whereof, th~ ~~ ~~ ;~ . ox e c u t e th i s agreement 

POR THE AR~A N SA S DEPAHTMENT OF POLLUTION CONTROL AND ECOLOGY 

NPDES BRANCH 

I" .-.SrI .Ll.')\--~ / C--. 

Mary s ll J as t r z eb~k i
 
Mana ger, NPDES Branch
 

DATE: Jan uary 27 I 1995
 

FOR UNI ED S'l'ATES ENVIRONMENTAL PROTECTION AGENCY PERMITS BRANCH : 

~aCk v. Fe r~ so 

~ /~ Ch ief , Per~its Branch 

DATE : Januar y 30 . 1995 
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