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3. Title 
Consent orders and the Reimbursement provision under Section 106(b) of CERCLA 

4. Summary of Direclive (mcludebnel slatement of purpose)
When EPA enters into a consent agreement with Potentially Responsible Parties 

under Section 106(b) of CERCLA, the consent agreement should include a provision 

which prevents Potentially Responsible Parties from receiving reimbursement for 

response actions. 
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MEMO RAND UM OSWERC 9833.2  

SUBJECT:  	 Consent Orders and the Reimbursement Provision 
Under Section 1 0 6 ( b )  of CERCLA 

- FROM: Gene A .  Lucero, Director @@k? 4.,/WQ
Office of Waste Programs nforcemen 

Steven Lei fe r ,  Acting Associate P-4+
Enforcement Counsel for  Waste 

Office of Enforcement and Compliance Monitoring 

TO: Add r essees 
I 

The Super fund  Amendments and Reauthorization Act ( S A R A )
amended sect ion 1 0 6  of CERCLA t o  add sect ion 1 0 6 ( b ) ( 2 ) .  
T h i s  provision e n t i t l e s  persons to  seek reimbursement from the  
Superfund f o r  cos t s  spent i n  complying w i t h  sec t ion  106 orders.  
Congress included the provision as  an incentive for P R P ' s  t o  
take response ac t ions  even though they might disagree w i t h  
EPA's  un i la te ra l  order. It preserves the i r  r i g h t  t o  contest  
issues  of l i a b i l i t y  or the nature of the response ac t ion  a t  a 
l a t e r  date.  

T h i s  memorandum provides guidance regarding terms of 
consent orders t o  preclude p a r t i e s  who have signed consent 
agreements t o  subsequently seek reimbursement, under sec t  ion- 1 0 6 ( b ) .  To assure  tha t  p a r t i e s  t o  a consent order or decree 
do not seek reimbursement by contest ing i ssues  of l i a b i l i t y
i n  a later..reimbursement proceeding, consent orders should 
contain::<; s t i pu la t ion  t h a t  t h e  respondent(?.) waives i t s  r igh t  
t o  seek,.;2eimbursement under sec t ion  1 0 6 .  For example: " I n  
entering%to t h i s  Consent Order, the  Respondent waives any
r ight  t o  seek reimbursement under Section 1 0 6 ( b ) ( 2 )  of CERCLA 
for  any past  cos ts  .and cos ts  incurred i n  complying w i t h  t h i s  
order." 

Reimbursement issues  under S A R A  w i l l  be addressed more 
comprehensively i n  the spec i f i c  guidance on t h e  reimbursement 

-	 procedures, and i n  revis ions t o  the  August  1983 guidance on 
Administrative Orders under S106 .  
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1 - you hav n y  q U  s t ions  please c 11 Rich Hopen t 
3 62-2035.  

Addressees:  Directors, Waste Manaaement Division. 
Regions I, IV, V ,  Vi, VII, VI11 

Director, A i r  6 Waste Management Division, 
Region I1 

Directors, Hazardous Waste Management Division, 
Regions 111, X 

Director, Toxic & waste Management Division, ' 

Region Ix 
Reqional Counsels, 

Regions I-x 


