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I. EXECUTIVE SUMMARY 


Malor Issues 

The SRF review of the Kansas RCRA Subtitle C program identified the following issue: 

When calculating penalties, the state needs to calculate and document the economic 
benefit of non-compliance. 

Summary of Programs Reviewed 

Resource Conservation and Recovery Act Program 

The problems which necessitate state Improvement and require recommendations 
include: 

• 	 the State does not calculate the economic benefit of noncompliance in penalty 
calculations nor document this in its files; this problem continues from Round 1. 

The problems which necessitate state attention include: 
• 	 the State does not ensure that all final orders are filed within 360 days of day 

zero; this issue continues from Round 1. 

Areas meeting SRF program requirements or with minor issues for correction include: 
• 	 Data completeness; 
• 	 Data accuracy; 
• 	 Timeliness of data entry; 
• 	 Completion of commitments; 
• 	 Inspection coverage; 
• 	 Quality of inspection reports; 
• 	 Identification of alleged violations; 
• 	 Identification of SNC; 
• 	 Enforcement actions promote return to compliance; 
• 	 Appropriateness of enforcement actions; 
• 	 Documentation of differences between initial and final penalties and collection of final 

penalties. 

II. Background Information on State program and Review Process 

The State Review Framework (SRF) is a program designed to ensure EPA conducts oversight 
of state and EPA direct implementation compliance and enforcement programs in a nationally 
consistent and efficient manner. Reviews look at 12 program elements covering data 
(completeness, timeliness, and quality); inspections (coverage and quality); identification of 
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violations; enforcement actions (appropriateness and timeliness); and penalties (calculation, 
assessment, and collection). 

Reviews are conducted in three phases: analyzing information from the national data systems; 
reviewing a limited set of state files; and development of findings and recommendations. 
Considerable consultation is built into the process to ensure EPA and the state understand the 
causes of issues, and to seek agreement on identifying the actions needed to address 
problems. 

The reports generated by the reviews are designed to capture the infonnation and agreements 
developed during the review process in order to facilitate program improvements. The reports 
are designed to provide factual information and do not make determinations of program 
adequacy. EPA also uses the information in the reports to draw a 'national picture" of 
enforcement and compliance, and to identify any issues that require a national response. 
Reports are not used to compare or rank state programs. 

A. GENERAL PROGRAM OVERVIEW 

Agency Structure 

The Kansas Department of Health and Environment Secretary oversees the three (3) Divisions 
and many other offices that constitute the Kansas Department of Health and Environment 
(KDHE). The Division of Environment consists of five (5) Bureaus (Air, Waste Management, 
Water, Environmental Remediation, and Environmental Field Services). The Bureau of 
Environmental Field Services operates six (6) District Offices throughout the State. The 
Compliance Assistance and Enforcement Section within the Bureau of Waste Management is 
responsible for regulating the management of hazardous waste within the State of Kansas, 
planning and conducting inspections of generators and TSD facilities in the State, and 
encouraging the reduction of hazardous waste generation. The six District Offices provide staff 
support to conduct compliance evaluation inspections at the majority of the regulated facilities 
within the State and sampling support. 

The Department of Health and Environment maintains legal resources in-house to assist BWM 
staff in enforcing the State's environmental regulations. The State has administrative penalty 
authority to issue compliance and penalty orders under the Secretary's signature. These 
include Administrative Orders, Cease and Desist Orders and Consent Agreements. 

Hazardous Waste Program Roles and Responsibilities 

The KDHE maintains primary responsibility for implementation of the Subtitle C program in 
Kansas. The Compliance Assistance and Enforcement Section ('Section") monitors the 
compliance of facilities in Kansas and is responsible for taking the necessary enforcement 
actions. The Section targets inspections to ensure adequate coverage of all parts of the 
regulated universe in Kansas and provides the targets to the District Offices. The Section also 
coordinates inspection targets with the Region 7 RCRA program to further ensure that the Office 
of Enforcement and Compliance Assurance (DECA) National Program Manager (NPM) 
guidance commitments are met with respect to inspection coverage. 

After a facility is inspected, the inspector works with the facility to return any noted violations to 
compliance. In most cases, a Notice of Non-Compliance (NONC) is issued by the inspector, 
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either at the close of the inspection or within a few days of the close of the inspection from the 
District Office. The NONC gives notice of the violations, directions for return to compliance and 
a specific deadline for response. Subsequent notices might be issued if the facility is working 
toward compliance but has additional actions to take to address the violations. 

Concurrently, the inspection report is reviewed by the Section staff for consistency and 
enforcement. If an enforcement referral is necessary because significant non-complier (SNC) 
violations were noted, or the facility is recalcitrant in addressing violations, an enforcement 
officer is assigned, and the SNC evaluation is entered into RCRAlnfo. The enforcement officer 
is responsible for development of the enforcement case. The enforcement officer will develop 
recommendations to the Penalty Assessment Team which are then carried forward to the 
Bureau Director for final enforcement decision. This decision can result in either a Letter of 
Warning issued to the facility, a Call-in Letter or an Administrative Order. 

If a letter of warning is issued , the enforcement officer works with the facility to return it to 
compliance and an evaluation to denote that the facility is no longer a significant non-complier 
(SNN evaluation) is entered into RCRAlnfo to terminate SNC status. If a call-in letter is sent to 
the facility, pre-filing negotiations begin with the goal of filing a Consent Agreement/Final Order 
with 360 days of the initial inspection. If pre-filing negotiations are not successful, an 
administrative order can be issued under the Secretary's signature. 

(Source: KDHE Compliance and Enforcement Process chart, July 2010 and discussions with 
Section staff) 

Section staff also addresses questions from regulated entities, provide compliance and 
technical assistance to regulated entities, issue EPA Identification numbers to new facilities, 
collect biennial report information, input compliance and enforcement information into RCRAlnfo 
and maintain inspection and enforcement files. 

Local Agencies included/excluded from review 

Kansas has no local agencies who are involved in implementing the RCRA program. 

Resources 

Positions In RCRA Subtitle C Program number of FTE's 
Enforcement 5 jincludes unit chief}, 3 are also inspectors 
Inspections 6 FTE equivalents throughout the 6 district 

offices 
Legal Counsel One attorney provided by the Secretary's 

officeivia the Legal Department) 

Staffing/Training 

In FY09, the Section was fully staffed. However, the four enforcement officers are also 
credentialed inspectors who are available to conduct field inspections as necessary. Section 
staff provides training twice a year at meetings with the District Offices. Training topics vary 
throughout the year. 
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Data Reporting Systems/Architecture 

KDHE enters all RCRA compliance and enforcement activities in RCRAlnfo, which is the EPA 
database of record for capturing RCRA facility information, compliance, enforcement, corrective 
action, and permit activities. 

B. MAJOR PROGRAM PRIORITIES AND ACCOMPLISHMENTS 

Priorities 

In state fiscal year 2009, the Director of the Bureau of Waste Management at the Kansas 
Department of Health and Environment set as a priority for the Compliance Assistance and 
Enforcement Section the inspection of hazardous waste generators that had not been 
previously inspected, regardless of generator category. Based on a rough estimation of 
RCRAlnfo data, it appears that over 40% of the inspections targeted during calendar year 2009 
may have been conducted at generators that had not previously been inspected. 

Accomplishments 

During FFY09, senior compliance staff within the Compliance Assistance and Enforcement 
Section prepared and held two training sessions for inspection and enforcement staff. These 
semi-annual training/meeting events are arranged to bring inspection and enforcement staff 
together at the District Offices to discuss timely topics and obtain training on new regulations 
and issues. 
Section staff was also able to take advantage of the training opportunities at the annual Midwest 
Environmental Enforcement Association conference during the calendar year. The training 
allows the staff to meet with others in surrounding states to discuss environmental regulation 
enforcement and obtain training on new and timely topics. 
The Section staff periodically prepares new editions of the Hazardous Waste Connection 
Newsletter which highlights timely environmental topics for Kansas facilities, and discusses 
enforcement and regulatory issues. The newsletter is distributed to the regulated community in 
hard copy and electronic format. 
Section staff updates the BWM Hazardous Waste Penalty Matrix as necessary to include new 
regulations. The policy provides proposed penalty ranges for the majority of violations possible 
under the current regulatory program. The policy is guidance, and adjustments to penalty 
amounts outside the suggested ranges are not limited by the policy. The latest revision 
occurred December 1, 2009. 
Section staff, in conjunction with Department legal counsel, issued and settled 37 formal 
enforcement actions in FFY09. Total penalties assessed reached $557,270. The SNC 
identification rate during that same time period was over three times the national average for the 
inspections conducted by the State. 

Element 13 

The BWM maintains a blog on its website for questions and answers from and for the regulated 
community. This blog has shown to be an effective, environmentally conscious vehicle for 
information exchange in the regulated community. The blog, in conjunction with the previously 
mentioned Hazardous Waste Connection Newsletter, helps to distribute timely information to the 
regulated community. 

6 




Best Practices 

BWM's efforts at outreach to regulated entities through the Hazardous Waste Connection 
Newsletter and blog on the Bureau's website provide the necessary avenues for hazardous 
waste generators to obtain information regarding the proper management of waste in Kansas. 
BWM's semi-annual training/meetings with the District Office staff help to keep the inspection 
staff current on new regulations and enforcement issues. 

C. PROCESS FOR SRF REVIEW 


Review Period: FFY 2009 


Key Dates and Communications with Region 


Initial state notification: The Kick-Off Letter was sent to the State on May 21, 2010. 


Data: The data for the Preliminary Data Analysis (PDA) was generated on July 13, 2010. 


On-Site Review: The On-Site Review was conducted in the KDHE offices in Topeka, Kansas, 

on July 12-14, 2010. 

Exit Meeting: The EPA review team conducted the exit meeting for the On-Site Review with 
KDHE management on July 15, 2010, in Topeka, Kansas. 

EPA and KDHE Lead Contacts for Review 

EPA Evaluators 

Beth Koesterer Environmental Engineer, AWMDIWEMM 913-551-7673 

Stacie Tucker Environmental Scientist, AWMDIWEMM 913-551-7715 

Ed Buckner Environmental SCientist, AWMDIWEMM 913-551-7621 

Demetra Salisbury Assistant Regional Counsel, CNSL 913-551-7369 

State Contacts: 

Bill Bider Director, Bureau of Waste Management 785-296-1612 

Jim Rudeen Chief, Compliance Assistance and 785-296-1603 
Enforcement Section 

Rebecca Wenner Chief, Compliance and Enforcement Unit 785-296-1604 
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III. Status of Outstanding Recommendations from Previous Reviews 

During the previous SRF review of Kansas' hazardous waste compliance and enforcement 
program, EPA Region 7 identified several actions to be taken to address issues found during 
the review. These included increasing the level of detail in inspection reports, consistently 
entering SNC data into RCRAlnfo, and documenting nexus of SEP to violation in enforcement 
settlements. The table below, however, indicates the two findings that were closed out from the 
previous review as programmatic areas to be monitored in future program reviews. Based on 
the results of this program review, these areas still require attention by the State. (Appendix A 
contains a comprehensive list of completed and outstanding actions for reference.) 

State Status Due Media Element Title Finding 
Date 

KS Working (to be 12/30/11 RCRA 8 Penalty Economic benefit is not 
addressed in round 2 Calculation calculated for penalty actions. 
program review 
follow-up) 

KS Working (to be 12/30/11 RCRA 8· Penalty Economic benefit not collected. 
addressed in round 2 Calculation 
program review 
follow-up) 
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IV. Findings 

Findings represent the Region's conclusions regarding the issue identified. Findings are based on the Initial Findings identified during the data or file 
review. as well as from follow-up conversations or additional information collected to determine the severity and root causes of the issue. There are 
four types of findings, which are described below: 

Good Practices - this describes activities, processes, or policies that the SRF data metrics and/or the file reviews show are being implemented 
exceptionally well and which the State is expected to maintain at a high level of performance. Additionally, the report may single out specific 
innovative and noteworthy activities, processes, or policies that have the potential to be replicated by other States and that can be highlighted as a 
practice for other states to emulate. No further action is required by either EPA or the State. 

Meets SRF Program Requirements - this indicates that no issues were identified under this Element. 

Areas for State' Attention - this describes activities, processes, or policies that the SRF data metrics and/or the file reviews show are being 
implemented with minor deficiencies that the State needs to pay attention to strengthen its performance, but are not Significant enough to require the 
Region to identify and track State actions to correct. This can describe a situation where a State is implementing either EPA or State policy in a 
manner that requires self-correction to resolve conCerns identified during the review. These are single or infrequent instances that do not constitute a 
pattern of deficiencies or a Significant problem. These are minor issues that the State should self-correct without additional EPA oversight. However, 
the State is expected to improve and maintain a high level of performance. 

Areas for State' Improvement-Recommendations Required - this describes activities, processes, or policies that the metrics and/or the file reviews 
show are being implemented by the state that have significant problems that need to be addressed and that require follow-up EPA oversight. This can 
describe a situation where a state is Implementing either EPA or State policy in a manner requiring EPA attention, For example, these would be areas 
where the metrics indicate that the State is not meeting its commitments, there Is a pattern of incorrect implementation in updating compliance data in 
the data systems, there are incomplete or incorrect inspection reports, and/or there is Ineffective enforcement response. These would be significant 
issues and not merely random occurrences. Recommendations are required for these problems that will have well defined timelines and milestones 
for completion. Recommendations will be monitored in the SRF Tracker. 

'Or, EPA Region's attention, where program is directly implemented. 



[RCRA] Element 1 - Data Completeness 

Degree to which the Minimum Data Requirements are complete. 

Element + 
Finding Finding 1.1 KDHE's RCRA compliance data for Kansas was complete overall. 
Number 

Is this finding 
0 Good Practice 
X Meets SRF Program Requirements 

a( n) (select 0 Area for State Attention 
one): 0 Area for State Improvement (Recommendation Required) 

The file reviews indicated that the data in RCRAlnfo agreed with the documentation contained in the facility files. 
The relatively small amount of missing data was not concentrated in any particular area to suggest a systemic 
data entry issue. Overall. KDHE's RCRA compliance data was complete The missing data is described as 
follows: 
Two formal enforcement actions were missing from the database at the time of the file review. 
One facility was missing an SNY evaluation and one was missing an SNN evaluation. 

Explanation 
Two facilities were missing an informal enforcement action in the database. 
SEP data for two facilities needed to be updated for SEP value. 

of the Finding The formal enforcement action for one facility did not have the appropriate violations linked to the enforcement 
action. 

RCRAlnfo printouts for these seven facilities were subsequently provided to KDHE indicating where data was 
missing. All of the missing data has now been entered by KDHE and we consider this element to be meeting 
SRF program requirements. 

Metric(s) and 
Data Metrics 1 D2. 1 F1. 1 F2. 1 G - Number of informal and formal actions, and associated SNC designations and 

Quantitative 
Value 

penalties assessed in RCRAlnfo. 

State's 
Response 

Action(s) KDHE should re-emphasize its data entry procedures to ensure that all formal and informal enforcement actions 
and SEP information are recorded in RCRAlnfo. 
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[RCRA] Element 2 - Data Accuracy 

Degree to which data reported into the national system is accurately entered and maintained (example, correct codes used, dates are 
correct, etc.). 

Element + 
Finding Finding 2.1 KDHE's compliance and enforcement data in RCRAlnfo was accurate for most of the files reviewed. 
Number 

Is this finding Cl Good Practice 
X Meets SRF Program Requirements 

a( n) (select 
Cl Area for State Attention 

one): 
Cl Area for State Improvement (Recommendation Required) 
All of the inspection information from the 30 reviewed files was accurately reflected in the national data system. 
Dates and types of inspections were Qorrectly recorded, as were violations and return to compliance dates. 

Explanation 
Overall, the amount of enforcement data recorded in RCRAlnfo for the 30 files reviewed was accurate and 
complete. We did note, however, some enforcement data missing in seven of the 30 files reviewed. This is 

of the Finding 
described and addressed in Element 1, above. 

Metric(s) and 
File Review Metric 2c - Percentage of files reviewed where mandatory data are accurately reflected in the 

Quantitative 
Value 

national data system. (77%) 

State's 
Response 

Action(s) 
KDHE should re-emphasize its data entry procedures to ensure that all formal and informal enforcement actions 
and SEP information are recorded in RCRAlnfo. 
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[RCRA] Element 3 - Timeliness of Data Entry 

Degree to which the Minimum Data Requirements are timely. 

Element + 
There appeared to be little change between the Production data set and the Frozen data set, indicating that Finding Finding 3.1 

Number 
where data was entered, it was entered in a timely fashion. 

Is this finding 0 Good Practice 
X Meets SRF Program Requirements 

a(n) (select 
0 Area for State Attention one): o Area for State Improvement (Recommendation Required) 

Explanation 
There is little change between the frozen data set and the production data set, indicating that the data is entered 
in a timely manner. In instances where the data is missing, however, this will not be reflected if not entered 

of the Finding 
before the production data set is pulled. 

Metric( s) and 
Quantitative File Review Metric 3b - comparison of the production data set results with the frozen data set. 
Value 

State's 
Response 

Action(s) 
Any missing or incorrect data will be brought to the State's attention, as discussed in Finding 1.1, above. 
Therefore, no further action is necessary for element 3. 
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[RCRA] Element 4 - Completion of Commitments. 

Degree to which all enforcement/compliance commitments In relevant agreements (I.e., PPAs, PPGs. categorical grants. CMS plans, 
authorization agreements, atc.) are met and any products or projects are completed. 

Element + 
KDHE generally met their 2009 Annual Performance goals in their FY09 work plan. Note that the State FY is Finding Finding 4.1 

Number 
equivalent to calendar year 2009. 

Is this finding 
o Good Practice 
X Meets SRF Program Requirements 

a( n) (select o Area for State Attention 
one): LI Area for State Improvement (Recommendation Required) 

Per KDHE's end of year report for FY09, the State completed a total of 263 compliance evaluation inspections 

Explanation 
(eEls), including inspections at 14 operating and/or full-enforcement TSDFs, and 43 LQGs. These inspections 

of the Finding 
constituted 98% of the inspections scheduled by KDHE for the reporting period. Twenty-six financial assurance 
reviews were also completed during this period. Thirty-four formal enforcement cases were initiated during the 
reporting period. 

Metric( s) and 
Quantitative File Review Metric - Planned inspections completed. (TSDFs = 14; lQGs = 43) 
Value 

State's 
Response 

Aclion(s) No further action necessary. 
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[RCRA] Element 5 - Inspection Coverage 

Degree to which state completed the universe of planned inspections/compliance evaluations (addressing core requirements and 
federal, state and State priorities). 

Element + KDHE was within 7 percentage points of meeting the two-year goal for TSDF inspections, and within 3 
Finding Finding S.1 
Number 

percentage points of meeting the five-year goal for LQG inspections. 

Is this finding 
0 Good Practice 
X Meets SRF Program Requirements 

a( n) (select 0 Area for State Attention 
one): 

0 Area for State Improvement (Recommendation Required) 
The combined inspection coverage for operating TSDFs in Kansas over a two year period is 92.9%. One of 14 
operating TSDFs did not receive an inspection within the two-year period, either by KDHE or EPA. That 1 
remaining TSDF, however, was inspected shortly after completion of this draft report. 

Explanation The combined inspection coverage for LQGs in Kansas over a five year period is 96.S%. This exceeds the 
of the Finding national average of 74.2%, but is less than the goal of 100%. Per the SRF data results, 6 LQGs were not 

inspected in the S year period. The status of these facilities has been reviewed and none of them are currently 
notified as LQGs in RCRAlnfo. Five of the 6 former LQGs changed generator status in 2008. The remaining 
LOG ceased operations in 2009. As a result, the inspection of these LQG's and TSD is no longer an issue 
requirinQ attention. 
Data Metric Sa - Inspection coverage for operating TSDFs (2 FYs) (92.9%) 

Metric(s) and Data Metric Sb - Inspection coverage for LQGs (1 FY). (36.4%) 
Quantitative Data Metric Sc1 -Inspection coverage for LQGs (S FYs) (96.S%) 
Value Data Metric Sc2 -Inspection coverage for active SQGs (S FYs) (44.8%) 

Data Metric Se1 - Inspections at active CESQGs (S FYsi (801 i 
State's 
Response 

Action(s) None required. 
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[RCRA) Element 6 - Quality of Inspection or Compliance Evaluation Reports 

Degree to whIch inspection or compliance evaluation reports properly document observations, are completed in a timely manner, and 
include accurate description of observations. 

Element + 
KDHE's inspection reports were complete, provided sufficient information to determine compliance at the facility 

Finding Finding 6.1 
Number 

and were completed in a timely manner. 

Is this finding 0 Good Practice 
X Meets SRF Program Requirements 

a(n) (select 
0 Area for State Attention 

one): 
0 Area for State Improvement (Recommendation Required) 
All of the inspection reports reviewed were complete and included the necessary level of detail to determine 
compliance at the facility. Two inspection reports missed one violation each. These violations were minor 
compared to the scope of the inspection overall, and would not have made any difference in the type of 

Explanation enforcement follow-up taken at each facility. 
of the Finding 26 of the 30 inspection reports were completed within 30 days of the inspection date. Four reports took longer to 

complete, but this did not appear to have an inordinate affect on the timeliness of enforcement in these cases. 
Two of these reports were completed shortly after the 30 day timeframe and the other two were very complex 
TSD inspections. 

Metric( s) and 
File Review Metric 6b - Percentage of inspection reports reviewed that are complete and provide sufficient 
documentation to determine compliance at the facility. (100%) 

Quantitative File Review Metric 6c - Percentage of inspection reports completed within a specified time frame (30 days) 
Value (87%) 

State's 
Response 

Action 
The State should ensure that all violations are noted in the inspection reports and remind all staff of the need to 
complete all reports within 30 days. 
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[RCRA] Element 7 - Identification of Alleged Violations. 

Degree to which compliance determinations are accurately made and promptly reported in the national database based upon 
compliance monitoring report observations and other compliance monitoring information (e.g., facility-reported information). 

Element + 
KDHE's inspections resulted in accurate compliance determinations and those determinations were timely 

Finding Finding 7.1 
Number 

reported in the national database. 

Is this finding 
0 Good Practice 
X Meets SRF Program Requirements 

a( n) (select 
0 Area for State Attention 

one): 
0 Area for State Improvement (Recommendation Required) 

All of the inspection reports reviewed contained the necessary information to indicate that the compliance 
determinations of SNC or SV were accurate. 

28 of the 30 SNC and SV determinations were made within 150 days of the inspection and entered into 

Explanation 
RCRAlnfo in a timely manner. Two determinations were made within 240 days of the inspection and entered into 
RCRAlnfo. These two determinations involved a large number of violations that took extra time to evaluate, 

of the Finding including the need to make hazardous waste determinations before a final SNC evaluation could be made. 

KDHE's inspections resulted in accurate compliance determinations and, for the most part, those determinations 
were timely reported in the national database. 

Metric( s) and File Review Metric 7a - Percentage of accurate compliance determinations based on inspection reports. (100%) 
Quantitative File Review Metric 7b - of violation determinations in the files reviewed that are reported timely to the national 
Value database (within 150 days). (93%) 

State's 
Response 

Action(s) None Required. 
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[RCRA] Element 8 • Identification of SNC and HPV 

Degree to which the state accurately identifies significant noncompliance/high priority violations and enters information into the 
national system in a timely manner. 

Element + KDHE identified numerous SNCs during the year. Of the files reviewed, only one SNC designation was missing 
Finding Finding 8.1 from the database of the 15 SNCs examined for the program review. The lack of SNC designation had no 
Number bearing on the formal enforcement action follow-up for this particular case. 

Is this finding a Good Practice 
X Meets SRF Program Requirements 

a( n) (select a Area for State Attention 
one): a Area for State Improvement (Recommendation Required) 

30 files were selected for review. Of these, 15 were designated as SNC and 15 were designated as SV by 
KDHE. Our review of the inspection reports and other file documentation finds that the KDHE accurately 

Explanation 
categorized the violations and noncompliance status of each facility in all cases. Of the 15 facilities found to be in 

of the Finding SNC, only one did not have an SNY evaluation entered into the RCRAlnfo database. The State has already 
entered the SNC designation for the one remaining SNC into the RCRAlnfo database. 

KDHE's SNC identification rate is well above the national average. 

Data Metric 8a - SNC identification rate at sites with inspections (1 FY). (11.7%) 
Metric(s) and Data Metric 8b - Percent of SNC determinations made within 150 days (1 FY). (71.4%) 
Quantitative Data Metric 8c - Percent of formal actions taken that received a prior SNC listing (1 FY). (89.5%) 
Value File Review Metric 8d - Percentage of violations in files reviewed that was accurately determined to be SNC. 

(100%) 

State's 
Response 

Action(s) None required. 
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[RCRA) Element 9 - Enforcement Actions Promote Return to Compliance 

Degree to which state enforcement actions include required corrective action (i.e., Injunctive relief or other complying actions) that will 
return facilities to compliance in a specific time frame. 

Element + 
Finding Finding 9.1 KDHE documents return to compliance for SNC and secondary violations in the program files. 
Number 

Is this finding 
o Good Practice 
X Meets SRF Program Requirements 

a( n) (select o Area for State Attention 
one): o Area for State Improvement (Recommendation Required) 

Fourteen of the 15 files reviewed for facilities that were in SNC contained documentation that the facility has or 
will return to compliance. Only one facility file lacked information regarding return to compliance, for disposal of a 

Explanation particular waste stream. 
of the Finding Likewise, 14 of the 15 files reviewed for facilities that were secondary violators contained documentation that the 

facility has or will return to compliance. The one facility file that lacked information regarding return to compliance 
appears to be due to an unresolved issue involving a gasoline waste stream. 

Metric( s) and 
File Review Metric 9b - Percentage of enforcement responses that have returned or will return a source in SNC 

Quantitative 
to compliance. (93%) 

Value 
File Review Metric 9c - Percentage of enforcement responses that have returned or will return Secondary 
Violators (SV's) to compliance. (93%) 

State's 
Response 

-'---- ---_.- -.-~-------~--~.-----~. .-

Action(s) 
Follow up with the facility in SNC to obtain the waste disposal documentation by June 30. 2011. 
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[RCRA] Element 10 - Timely and Appropriate Action 

Degree to which a state takes timely and appropriate enforcement actions In accordance with policy relating to specific media. 

Element + 
Formal enforcement actions are generally taken by KDHE in a timely manner with a few exceptions. Timeliness 

Finding Finding 10.1 
Number 

of enforcement actions was noted as an issue from the SRF Round 1 review. 

Is this finding 
0 Good Practice 
0 Meets SRF Program Requirements 

a(n) (select X Area for State Attention 
one): 0 Area for State Improvement (Recommendation Required) 

The files reviewed indicated that all of the informal enforcement actions were taken within the 150 day timeframe 
to be considered timely. 
The formal enforcement actions were not timely in all instances. Five consent agreementlfinal orders (37%) were 
filed more than 360 days after the initial inspections. 
KDHE's preferred approach to enforcement is to return a facility to physical compliance prior to issuance of a 
formal enforcement action. This allows for the associated order or consent agreement to comprehensively 

Explanation address all areas of non-compliance, which can change as a facility responds to an Inspection. The State 
of the Finding believes that final enforcement documents can be simplified if compliance is achieved prior to formal 

enforcement. 

Although this was also an area for state attention in the Round 1 review, KDHE, in their response to the draft 
report, has committed to review and evaluate their present compliance/enforcement process to reduce 
timeframes. In addition, it is noted that the percentage of formal enforcement actions meeting the timely criteria 
had improved in Round 2 versus Round 1. 

Metric( s) and 
File Review Metric 10c - Percentage of enforcement responses reviewed taken in a timely manner. (63% formal, 

Quantitative 
Value 

100% informal) 

State's 
Response 
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The State should evaluate efforts to move settlement negotiations along so as to meet the 360 day timeframe for 
consent agreementlfinal orders. As a result of their evaluation, by June 30, 2011, the State should identify the 

Action(s) steps to be taken at that time to avoid untimely enforcement action in the future. The Region will follow-up with 
the State and monitor progress regarding these improvements during FY11 and FY12. 
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Finding 10.2 Enforcement responses taken by KDHE are appropriate to the violations. 

Is this finding 
o Good Practice 
X Meets SRF Program Requirements 

a(n) (select 0 Area for State Attention 
one): o Area for State Improvement (Recommendation Required) 

For the 30 files reviewed, EPA determined that the appropriate enforcement action was taken by KDHE in 
Explanation response to the violations documented as result of the inspections. The 30 facility files included 15 facilities at 
of the Finding which formal enforcement actions were taken, and 15 at which informal enforcement actions were taken by 

KDHE. 
Element + 
Finding 
Number 

Me\ric(s) and File Review Metric 10d - Percentage of enforcement responses reviewed are appropriate to the violations. 
Quantitative 

(100%) 
Value 

State's 
Response 

, 

Action(s) 
None required. 
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[RCRA] Element 11 - Penalty Calculation Method 

Degree to which state documents in its files that initial penalty calculation Includes both gravity and economic benefit calculations. 
appropriately using the BEN model or other method that produces results consistent with national policy. 

Element + Initial penalty calculations consistently included a gravity component. However, none of the penalty calculations 
Finding Finding 11.1 reviewed included a separate economic benefit calculation. KDHE does not calculate economic benefit 
Number independent of the gravity-based penalty. This is a continuing problem from the SRF Round 1 review. 

Is this finding o Good Practice 
o Meets SRF Program Requirements 

a(n) (select o Area for State Attention 
one): X Area for State Improvement (Recommendation Required) 

Explanation Files for 14 penalty actions were reviewed. Gravity-based penalty calculations were documented in these files, 
of the Finding however, economic benefit was not calculated as a separate penalty component in any of the penalty calculation. 

Metric(s) and File Review Metric 11 a - Percentage of reviewed penalty calculations that consider and include where 
Quantitative appropriate gravity and economic benefit. (0%) 
Value 

State's 
Response 

KDHE needs to develop a standard procedure where economic benefit is consistently considered and calculated 
Action(s) for each penalty action. This SOP should be drafted and submitted to Region 7 by September 30, 2011. The 

SOP should be finalized and implementation begun by December 30, 2011. 
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[RCRA) Element 12 • Final Penalty Assessment and Collection 

Degree to which differences between initial and final penalty are documented in the file along with a demonstration in the file that the 
final penalty was collected. 

Element + 
KDHE consistently documents the difference between initial and final penalties. and includes documentation in Finding Finding 12.1 

Number the files that penalties have been collected after settlement has been reached with Respondents. 

Is this finding LI Good Practice 
X Meets SRF Program Requirements 

a(n) (select 
LI Area for State Attention one): 
LI Area for State Improvement (Recommendation Required) 

Seven formal actions resulted in a difference between the initial and final penalties. Documentation for six of 
these cases was represented in the files. The remaining penalty adjustment was the result of an inability to pay 
analysis. Although a memo from the financial analyst was available for review, the ABEL analysis was missing 

Explanation from the file. The state will insert this in the file. The remaining six penalty actions did not result in a change in 
of the Finding penalties sought. The original penalty was obtained in settlement. 

In all 12 cases where penalties were due and payable at the time of the program review, there was 
documentation in the facility files that the penalty payments were received as required, 

Metric(s) and 
Data Metric 12b - Percent of final formal actions with penalty (1 FY). (97.3%) 

Quantitative 
File Review Metric 12a - Percentage of penalties reviewed that document the difference and rationale between 

Value 
the initial and final assessed penalty. (100%) 
File Review Metric 12b - Percentage of files that document collection of penalty. (100%) 

State's 
Response 

Action(s) None Required. 
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Appendix A: Status of Recommendations from Previous Reviews 

During the previous SRF review of Kansas' hazardous waste compliance and enforcement program, Region 7 identified several actions to be taken to address 
issues found during the review. The table below shows the status of progress toward completing those actions. 

State Status Due Date Element Finding 

KS-2005 Completed 07/14/2010 Degree to which inspection/evaluation reports document Some of the inspection reports did not include 
inspection findings, including accurate identification of violations. detailed information regarding how waste streams 

are generated, how the facility manages those 
waste streams on and off site, and how the facility 
conducted its hazardous waste determinations for 
each waste stream 

KS-2005 Completed 07/14/2010 Degree to which inspection/evaluation reports document In those instances where the facility representative 
inspection findings, including accurate identification of violations. corrects a violation during the inspection, the report 

should include a description of the actions taken at 
that time by the facility. 

KS-2005 Completed 12/31/07 Degree to which significant violations are reported to EPA in a State does not consistently enter SNY evaluations 
timely and accurate manner. for SNCs 

KS-2005 Completed 12131/07 Degree to which a state takes timely and appropriate Five of twelve formal enforcement actions required 
enforcement actions, in accordance with policy relating to more than 360 days to issue. 
specific media. 

KS-2005 Working 12130/11 Degree to which the state includes both gravity and economic Economic benefit is not calculated for penalty 
benefit calculations for all penalties, appropriately using the BEN actions. 
model or consistent with state policy. 

KS-2005 Working 12130/11 Degree to which penalties in final enforcement actions include Economic benefit not collected. 
economic benefit and gravity in accordance with applicable 
penalty policies. 

KS-2005 Completed 12/31/07 Degree to which penalties in final enforcement actions include Nexus of SEP to violation is not documented. 
economic benefit and gravity in accordance with applicable 
penalty policies. 

KS-2005 Completed 12/31/07 Degree to which the minimum data requirements are complete. Lack of Significant Noncompliers (SNC) evaluations 
in RCRAlnfo. 
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Appendix B 

Official Data Pull 

FY 2009 Data 

Metric Metric Description Metric Type Agency Nat'! Nat'l Kansas Count Universe Not 
Goal Avg Result Counted 

Date completeness deQree to which the minimum data reaulrements are comDlete 

1A1 Number of operating TSDFs in Data Quality State 14 NA NA NA 
RCRAlnfo 

1A2 Number of active LQGs in Data Quality State 191 NA NA NA 
RCRAlnfo 

1A3 Number of active saGs in Data Quality State 716 NA NA NA 
RCRAlnfo 

1A4 Number of all other active sites in Data Quality State 4889 NA NA NA 
RCRAlnfo 

1A5 Number of LaGs per latest offICial Data Quality State 173 NA NA NA 
biennial report 

State 495 NA NA NA 
1B1 Comp~ance monitoring: number of Data Quality 

Inspections (1 FY) 
EPA 36 NA NA NA 

1B2 Data Quality State 298 NA NA NA 
Compliance monitoring: sites 

inspected (1 FY) EPA 36 NA NA NA 

State 209 NA NA NA 
1C1 Number of sites with violations Data Quality 

determined at any time (1 FY) 
EPA 35 NA NA NA 

State 184 NA NA NA 
1C2 Number of sites with violations Data Quality 

determined during the FY 
EPA 24 NA NA NA 

101 State 200 NA NA NA 
Informal actions: number of sites Data Quality 

(1 FY) 
EPA 26 NA NA NA 

102 Informal actions: number of actions State 417 NA NA NA 
(1 FY) 

EPA 29 NA NA NA 
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Metric Metric Descri ption Metric Type Agency Nat'l Nat'l Kansas Count Universe Not 
Goal Avg Result Counted 

Date completeness, degree to which the minimum data requirements are complete 

Data Quality State 35 NA NA NA 
1E1 SNC: number of sites with new 

SNC (1 FY) EPA 4 NA NA NA 

1E2 SNC: Number of sites in SNC Data Quality State 57 NA NA NA 
(1 FY) 

EPA 14 NA NA NA 

1 F1 
Formal action: number of sites Data Quality State 37 NA NA NA 

(1 FY) 
EPA 9 NA NA NA 

1F2 
Formal action: number taken Data Quality State 37 NA NA NA 

(1 FY) 
EPA 11 NA NA NA 

1G 
Total amount of final penalties Data Quality State $557,270 NA NA NA 

(1 FY) 
EPA $496,059 NA NA NA 

Data accuracy, degree to which the minimum data reauirements are accurate. 

2A1 Number of sites SNC-deterrnined Data Quality 
on day of fannal action (1 FY) State 0 NA NA NA 

2A2 Number of sites SNC-c:letennined Data Quality 
within one week of formal action State 0 NA NA NA 

(1 FY) 

2B 
Number of sites in violation for Data Quality State 2 NA NA NA 

greater than 240 days 
EPA 14 NA NA NA 

Timeliness of data entry. degree to which the minimum data requirements are complete. 

State 41.9% 13 31 18 

3A 
Percent SNCs entered more than Review 
60 days after designation (1 FY) Indicator 

EPA 50.0% 1 2 1 
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Metric Metric Description Metric Type Agency Nat'l Nat'l Kansas Count Universe Not 
Goal Avg Result Counted 

I~ection ooveraQ!!, <Legree to which state oompleted the universe of p~lanned Inspectionsloomplianoe evaluations. 

SA Inspection coverage for operating Goal State 100% 86.6% 71.4% 10 14 4 
TSOFs (2 FYs) 

Combined 100% 91.7% 92.9% 13 14 1 

58 Inspection coverage for LOGs Goal State 20% 25.2% 28.9% 50 173 123 
(1 FY) 

Combined 20% 27.2% 36.4% 63 173 110 

5C Inspection coverage for LOGs Goal State 100% 68.7% 87.3% 151 173 22 
(5 FYs) 

Combined 100% 74.2% 96.5% 167 173 6 

5D Inspection coverage for active Information State 42.0% 301 716 415 
SQGs (5 FYs) Only 

Combined 44.8% 321 716 395 

5E1 Inspections at active CESQGs Information State 763 NA NA NA 
(5 FYs) Only 

Combined 801 NA NA NA 

5E2 Inspections at active transporters Information State 11 NA NA NA 
(5 FYs) Only 

Combined 15 NA NA NA 

5E3 Inspections at non-notifiers Information State 0 NA NA NA 
(5 FYs) Only 

Combined 1 NA NA NA 

State 30 NA NA NA 

5E4 Inspections at active sites other Information 
than those listed In Sa-<l and 5e1 - Only 

5e3 (5 FYs) Combined 37 NA NA NA 

Identification of alleged violations, degree to which oomplianoe determinations are accurately made and promptly reported in the national database based upon oomplianoe mOllijoring 
report observations and other compliance monitoring information. 

State 61.7% 164 296 114 

7C 
Violation identification rate at sites Review 

with inspections Indicator 
(1 FY) EPA 66.7% 24 36 12 
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Metric Metric Description Metric Agency Nat'l Goal Nat'l Kansas Count Universe Not Counted 
Type Avg Result 

Identification of SNC and HPV. degree to which the state accuratety identifies signiftCant noncompliance & high priortty violations and enters information into the national system In a timely 
manner. 

State '% Nat'l Avg 3.2% 11.7% 35 298 263 

8A SNC Identification rate at Review 
sites with evaluations Indicator 

(1 FY) Combined % Nat'IAvg 3.4% 11.9% 39 327 288 

Percent of SNC State 100% 75.6% 71.4% 25 35 10 
8B determinations made Goal 

within 150 days 
EPA 100% 61.7% 100.0% 4 4 0 (1 FY) 

Percentof~alactions State Ya Nat'l Avg 61.2%, 89.5% 34 38 4 

8e taken that received a prior Review 
SNClisting Indicator 

(1 FY) EPA % NaflAvg 70.9% 25.0% 2 8 6 

Timely and appropriate action, deQree to which a state takes tim Wi and appropriate enforcement actions In accordance with peRCV reJatina to specific media. 

State 80% 45.2% 34.3% 12 35 23 
Review 

10A Percent of SNCs with Indicator 
Ionnal action/referral taken 

Combined 80% 41.2% 35.9% 14 39 25 within 360 days (1 FY) 

10B No activity indicator - Review 
number of formal actions Indicator State 37 NA NA NA 

_ (1 FYl 
Final penalty assessment and collection, degree to which differences between Initial and final penalty are documented in the file along with a demonstration in the file that the final penalty 

was collected. 

12A No activity Indicator -
Review State $557,270 NA NA NA 

penalties (1 FYj 
Indicator 

Percent of final formal 
Review State % Nat'l 81.3% 97.3% 36 37 1 
Indicator Average 12B actions with penatty 

(1 FY) Combined % Nafl 79.8% 97.8% 44 45 1 
AVeraQe 
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Appendix C 

PDA Transmittal Leiter 

Appendices C, D and E provide the results of the Preliminary Data Analysis (PDA). The PDA forms the initial structure for the SRF report, and 
helps ensure that the data metrics are adequately analyzed prior to the on-site review. This is a critical component of the SRF process because it 
allows the reviewers to be prepared and knowledgeable about potential problem areas before initiating the on-site portion of the review. In addition, 
it gives the Region focus during the file review and/or basis for requesting supplemental files based on potential concerns raised by the data metrics 
results. 

This section, Appendix C, contains the leiter transmitting the results of the PDA to the state. This letter identifies areas that the data review 
suggests the need for further examination and discussion during the review process. 

(In this case, the PDA was not separately transmilted to the State. It was provided to program review participants at the time of the on-site program 
review. Therefore, no letter is attached here.) 
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Appendix D 

Preliminary Data Analysis Chart 

This section provides the results of the Preliminary Data Analysis (PDA). The PDA forms the initial structure for the SRF report, and helps ensure that the data 
metrics are adequately analyzed prior to the on-site review. This is a critical component of the SRF process because it allows the reviewers to be prepared and 
knowledgeable about potential problem areas before initiating the on-site portion of the review. In addition, it gives the Region focus during the file reviews and/or 
basis for requesting supplemental files based on potential concerns raised by the data metrics results. 

The PDA reviews each data metric and evaluates state performance against the national goal or average, if appropriate. The PDA Chart in this section of the SRF 
report only includes metrics where potential concerns are identified or potential areas of exemplary performance. The full PDA Worksheet (Appendix E) contains 
every metric: positive, neutral or negative. Initial Findings indicate the observed results. Initial Findings are preliminary observations and are used a s basis of 
further investigation that takes place during the file review and through dialogue with the state. Final Findings are developed only after evaluating them against the 
file review results where appropriate, and dialogue with the state have occurred. Through this process, Initial Findings may be confirmed, modified, or determined 
not to be supported. Findings are presented in Section IV of this report. 

Metric Metric Description Metric Agency Nat'l Nat'l Kansas EPA Preliminary Analysis 
Type Goal Avg Result 

5A Inspection coverage for Goal State 100% 86.6% 71.4% Review status of remaining TSD to determine if 
operating TSDFs (2 FYs) inspection is necessary 

5C Inspection coverage for Goal State 100% 68.7% 87.3% Remaining generators were not LaGs in 2009. Most 
LaGs (5 FYs) left LaG status in 2008 

88 Percent of SNC Goal State 100% 75.6% 71.4% Evaluate timing of SNC determinations 
determinations made within 

150 days (1 FY) 

10A 
Percent of SNCs with formal Review State 80% 45.2% 34.3% Evaluate formal enforcement timeframes. 
action/referral taken within Indicator 

360 days (1 FY) 
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Appendix E 

PDA Worksheet (with Regional and State Comments) 

Metric Metric Description Metric Agency Nat'l Nat'l Kansas Count Universe Not Discrepancy Regional 
Type Goal Avg Result Counted explanation evaluation 

Date com leteness, de.sree to which the minimum data re uirements are comJ!lete 

1A1 Number of operating TSDFs In Data State 14 NA NA NA 
RCRAlnfo Quality 

1A2 Number of active LaGs in Data State 191 NA NA NA 
RCRAlnfo Quality 

1A3 Number of active SQGs in Data State 716 NA NA NA 
RCRAlnfo Quality 

1A4 Number of all other active Data State 4889 NA NA NA 
sites In ReRAlnlo Quality 

1A5 Number 01 LQGs per latest Data State 173 NA NA NA 
offICial biennial report Quality 

Compliance monitoring: State 495 NA NA NA 
1B1 number of inspections Data 

(1 FY) Quality 
EPA 36 NA NA NA 

1B2 Compliance monitoring: sites Data State 298 NA NA NA. 
inspected (1 FY) Quality 

EPA 36 NA NA NA 

Number of sites with violations Data State 209 NA NA NA 
1C1 determined at any time Quality 

(1 FY) 
EPA 35 NA NA NA 

Number of sites with violations Data State 184 NA NA NA 

1C2 determined during the FY Quality 

EPA 24 NA NA NA 

Informal actions: number of Data State 200 NA NA NA 

101 
sites (1 FY) Quality 

EPA 26 NA NA NA 

1D2 I"funnal actions: number of Data State 417 NA NA NA 
action (1 FY) Quality 

EPA 29 NA NA NA 
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Metric Metric Description Metric Agency Nat'l Nat'l Kansas Count Universe Not Discrepancy Regional 
Type Goal Avg Result Counted explanation evaluation 

Date completeness, degree to which the minimum data requirements are complete 

Data State 35 NA NA NA 
1 E1 SNC: number of sites with new SNC Quality 

(1 FY) EPA 4 NA NA NA 

1E2 
SNC: Number of sites in SNC Data State 57 NA NA NA 

(1 FY) Quality 
EPA 14 NA NA NA 

1 F1 
Formal action: number of sites Data State 37 NA NA NA 

(1 FY) Quality 
EPA 9 NA NA NA 

1F2 
Formal action: number taken Data State 37 NA NA NA 

(1 FY) Quality 
EPA 11 NA NA NA 

1G 
Total amount of final penalties Data State $557,270 NA NA NA 

(1 FY) Quality 
EPA $496,059 NA NA NA 

Data accuracy, deQree to which the minimum data requirements are accurate. 

2A1 Number of sites SNC-d~t(.rmi~~ on Data 
day of formal action 1 FY Quality State 0 NA NA NA 

2A2 Number of sites SNC-determined Data 
within one W(~k~)formaJ action Quality State 0 NA NA NA 

2B Number of sites in violation for greater Data State 2 NA NA NA 
than 240 days Quality 

EPA 14 NA NA NA 
Timeliness of data entry, deQree to which the minimum data requirements are complete. 

State 41.9% 13 31 18 

3A 
Percent SNCs entered more than 60 Review 

days after designation (1 FY) Indicator 
EPA 50.0% 1 2 1 
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Metric Metric Description Metric Agency Nal'l Nat'l Kansas Count Universe Not Discrepancy Regional 
Type Goal Avg Result Counted explanation evaluation 

I"soectian coveraae, dearee to which state comoleted the universe of "lanned in~ectionslcom~ance evaluations. 
Review status of remaining 

Inspection coverage for Goal State 100% 86.6% 71.4% 10 14 4 TSD to determine if 
5A operating TSDFs (2 FYs) inspection is necess~ 

Combined 100% 91.7% 92.9% 13 14 1 

56 Inspection coverage for LaGs Goal State 20% 25.2% 28.9% 50 173 123 
(1 FY) 

Combined 20% 27.2% 36.4% 63 173 110 
Remaining generators were 

Inspect/on coverage for LaGs Goal State 100% 68.7% 87.3% 151 173 22 not LaGs In 2009. Most left 
5C (5 FYs) LOG status in 2008. 

Combined 100% 74.2% 96.5% 167 173 6 

5D Inspection coverage for active Infonnation State 42.0% 301 716 415 
SQGs Only 

(5 FY~) Combined 44.8% 321 716 395 

5E1 Inspections at active Information State 763 NA NA NA 
CESOGs Only 
(5 FYs) Combined 801 NA NA NA 

5E2 Inspections at active Information State 11 NA NA NA 

transPo~i"S Only 
(5 FYs Combined 15 NA NA NA 

5E3 Inspections at non-notifiers Information State 0 NA NA NA 
(5 FYs) Only 

Combined 1 NA NA NA 

State 30 NA NA NA 

5E4 Inspections at active sites Information 
other than those listed in 5a-d Only 

and 501-503 (5 FYs) Combined 37 NA NA NA 

Identification of alleged violations, degree to which compliance determinations are accurately made and promptly reported In the national database based upon compliance monitOring report observations 
and other compliance monitorinll information. 

State 61.7% 184 298 114 

7C Violation identification rate at Review 
sites with inspections Indicator 

(1 FY) EPA 66.7% 24 36 12 
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Metric Metric Description Metric Agency Nat'l Nat'l Kansas Count Universe Not Discrepancy Regional 
Type Goal Avg Result Counted explanation evaluation 

Identification of SNC and HPV. degree to which the state accurately klentifteS significant noncompliance & htgh priority violations and enters information into the national system In a timely manner. 

State Y.a Nat'l 3.2% 11.7% 35 298 263 

8A SNC Identification rate at sites Review Avg 
with evaluations Indicator 

(1 FY) Combined Yz Nat'l 3.4% 11.9% 39 327 288 
Avg 

Evaluate timing of SNC 
Percent of SNC determinations State 100% 75.6% 71.4% 25 35 10 determinations. 

8B made within 150 days Goal 
(1 FY) 

EPA 100% 61.7% 100.0% 4 4 0 

State ~Nat'l 61.2% 89.5% 34 38 4 

8e Percent of formal actions taken Review Avg 
that received a prior SNC listing Indicator 

(1 FY) EPA ~Narl 70.9% 25.0% 2 8 6 
Avg 

Tlmelv and aoorooriate action. d""ree to which a state takes time( and aDPropriate enforcement actions in accordance with POIicv reiatinQ to specifIC media. 
Evaluate fonnal 

State 80% 45.2% 34.3% 12 35 23 enforcement 
Review timeframes. 

10A Percent of SNCs with Ionnal Indicator 
aClion/referral taken within 360 

Combined 80% 41.2% 35.9% 14 39 25 days (1 FY) 

10B No activity indicator - number of Review 
fonnal actions (1 FY) Indicator State 37 NA NA NA 

Final Denalty assessment and collection, deoree to which differences between initial and final Denal tv are documented in the file alona with a demonstration in the file that the final Denalty was collected. 

12A No activity indicator - penalties Review State $557.270 NA NA NA 
(1 FY) 

Indicator - --"---'- ---.-- ---- _ . . _--- .. ----.-- -.. 
Review State % Nat'l 81.3% 97.3% 36 37 1 

12B Percent of final Ionnal actions with Indicator Averaae 
penalty (1 FY) 

Combined ~Narl 79.8% 97.8% 44 45 1 
Average 
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Appendix F 

File Selection 

The files were selected randomly by using the OTIS File Selection Tool. The total number of files in the selection universe was over 300. Therefore, 
approximately 35 files were selected, representing facilities with inspections, enforcement actions, SNC violations, and minor violations during the review period. 

## Facility Ctty Evaluation Violation SNC I nformal Action Formal Action Penalty Universe Select 
1 Haysville 2 4 0 2 0 0 TSD(COM) Ace/Rep 
2 Kansas Ci.tY. 5 11 1 5 0 0 LOG Ace/Rep 
3 Kansas City 5 5 0 5 0 0 LOG Ace/Rep 
4 Oskaloosa 1 0 0 0 1 16,000 OTH Ace/Rep 
5 Elwood 2 12 1 3 1 11,300 LOG Ace/Rep 
6 Valley Center 2 3 0 2 0 0 TSD(LDF) Acc/Rep 
7 Wichita 2 1 0 2 0 0 TSD(TSF) Ace/Rep 
8 Roeland Park 3 16 1 4 1 33,500 CES Ace/Rep 
9 Herington 3 0 0 3 0 0 SaG Ace/Rep 
10 Kansas City 0 0 0 0 1 30,280 LOG Ace/Rep_ 
11 Meriden 3 13 0 3 0 0 SaG Ace/Rep 
12 Salina 1 2 0 1 0 0 TSD(LDF) Ace/Rep 
13 Edwardsville 6 4 1 7 0 0 SaG Ace/Rep_ 
14 Wichita 2 11 1 2 0 0 SaG Ace/Rep 
15 Liberal 2 3 0 2 0 0 SaG Ace/Rep 
16 Salina 1 6 0 1 0 0 LOG Ace/Rep 
17 Hays 1 6 0 1 0 0 SaG Ace/Rep 
18 Leavenworth 4 10 0 4 0 0 SaG Acc/Rep 
19 Wichita 2 2 0 2 0 0 SaG Acc/Rep 
20 Wichita 5 11 1 4 0 0 SaG Ace/Rep 
21 Wichita 0 0 1 0 1 37,300 LOG Ace/Rep 
22 Olathe 3 9 0 3 0 0 SaG Ace/Rep 
23 Garden City 2 3 0 2 0 0 SaG Ace/Rep. 
24 Coffeyville 0 0 0 0 1 27,000 SaG Ace/Rep_ 
25 Pittsburg 2 4 0 2 0 0 SaG Acc/Rep 
26 Bonner Springs 0 0 0 0 1 38,060 CES Ace/Rep 
27 Lawrence 2 5 0 2 0 0 LOG Acc/Rep_ 
28 CoffeYVille 1 5 0 1 0 0 LOG Ace/Rep 
29 Lawrence 6 1 1 7 0 0 LOG Ace/Rep 
30 Solomon 1 0 0 0 0 0 SaG Ace/Rep 
31 Lawrence 2 10 1 3 0 0 CES Acc/Rep 
32 Wichita 1 7 0 1 1 0 CES Ace/Rep 
33 Atchison 2 11 1 3 0 0 CES Ace/Rep 
34 Wichita 1 10 0 1 0 0 OTH Acc/Rep 
35 Wichita 2 1 0 2 0 0 SaG Ace/Rep 
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AppendixG 

File Review Analysis 

This section presents the initial observations of the Region regarding program performance against file metrics. Initial Findings are developed by the Region at the 
conclusion of the File Review process. The Initial Finding is a statement of fact about the observed performance, and should indicate whether the performance 
indicates a practice to be highlighted or a potential issue, along with some explanation about the nature of good practice or the potential issue. The File Review 
Metrics Analysis Form in the report only includes metrics where potential concerns are identified, or potential areas of exemplary performance. 

Initial Findings indicate the observed results. Initial Findings are preliminary observations and are used as a basis for further investigation. Findings are 
developed only after evaluating them against the PDA results where appropriate, and dialogue with the state have occurred. Through this process, Initial Findings 
may be confirmed, modified, or determined not to be supported. Findings are presented in Section IV of this report. 

The quantitative metrics developed from the file reviews are initial indicators of performance based on available information and are used by the reviewers to 
identify areas for further investigation. Because of the limited sample size, statistical comparisons among programs or across states cannot be made. 

Metric File Review Metric Description Metric Initial Findings 
# Value 

102, Number of informal and formal actions, and associated NA KDHE's RCRA compliance data for Kansas is complete, except for a very few 
1F1, SNC designations and penalties assessed in RCRAlnfo. pieces of enforcement data. The file reviews indicated that the data in 
1F2, RCRAlnfo agreed with the documentation contained in the facility files. The 
1G missing data was not concentrated in any particular area to suggest a systemic 

data entry issue. 

3b Comparison of the production data set results with the NA There appeared to be little change between the Production data set and the 
frozen data set. Frozen data set, indicating that where data was entered, it was entered in a 

timely fashion. 

10c Percentage of enforcement responses reviewed taken in a 100% Formal enforcement actions are generally taken by KDHE in a timely manner 
timely manner. informal, with a few exceptions. 

63% formal The files reviewed indicated that all of the informal enforcement actions were 
taken within the 150 day timeframe to be considered timely. 
The formal enforcement actions were not timely in all instances. Five consent 
agreement/final orders were files more than 360 days after the initial 
inspections. 

10d 
Percentage of enforcement responses reviewed are 

100% Enforcement responses taken by KDHE are appropriate to the violations. 

appropriate to the violations. In all files reviewed, the appropriate enforcement action was taken by KDHE in 
response to the violations found in the inspections. 
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Metric File Review Metric Description Metric Initial Findings 
# Value 

11a Percentage of reviewed penalty calculations that consider 0% KDHE does not consistently document in the files that initial penalty 
and include where appropriate gravity and economic calculations include gravity and economic benefit components. Economic 
benefit. benefit is not calculated independent of the gravity-based penalty. 

Files for 14 penalty actions were reviewed. Gravity-based penalty calculations 
were documented in these files, however, economic benefit was not calculated 
as a separate penalty component in any of the penalty calculation. 

12a Percentage of penalties reviewed that document the 100% KDHE consistently documents the difference between initial and final 
difference and rationale between the initial and final penalties, and includes documentation in the files that penalties have been 
assessed penalty. collected after settlement has been reached with Respondents. 

12b Percentage of files that document collection of penalty. 100% 
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Correspondence 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

REGION 7 

901 NORTH 5TH STREET 


KANSAS CITY, KANSAS 66101 


MAY 21 2010 
Mr. William Bider 
Director 
Bureau ofW8.Ste Management 
Kansas Department of Health and Environment 
1000 SW Jackson, Suite 320 
Topeka, KS 66612·1366 

Subject: Perfonnance Partnership Agreement #000796409 

Dear Mr. Bider: 

Til.: purpose ofthis letter is to confirm that the annual program evaluation of the Resource 
Consenoation and Recovery Act (RCRA) Hazardous Waste Management Program will be performed by 
the U. S. Environmental Protection Agency (EPA), Region 7, in the third quarter of federal fiscal year 
(FFY) 2010. 

This year the program review components will be Hydrogeology, Enforcement, and Program 
Management activities that have OCCUITccf since the last review, with an emphasis on activities in FFY and 
calendar year 2009. The Hydrogeology review will be perfotmed at your offices by Kurt Limesand and 
Jeff Johnson on June 22, 2010. They will be completing reviews ofexisting reports and file information 
for the following sites: 

Comprehensive Monitoring Evaluations 

E I DuPont De Nemours & Co. Inc................ , ............................................ KSDI33579698 

Kansas State University ..... , ....................................................................... KSD980632772 


Operation and Maintenance Inspections 

Kansas Army Ammunition Plant ............................................................... KS0213820467 

Koch Nitrogen Co. LLC ............................................. : ............................... KSD044625010 


The Enforcement component ofthis year's program review will be perfotmed by Beth Koesterer, 
Demetra Salisbury, and Stacie Tucker. They will begin with an introductory meeting at 2;00 p.m. on July 
12,2010. The file review will begin immediately thereafter. Don Toensingwilljoin the team for the exit 
interview at 9:00 a.m. on July IS, 2010. 

Jeannette Kerr will conduct the Program Management portion oflbe review and will accompany 
the Enforcement Team to the introductory meeting on the afternoon ofJuly 12 and should complete her 
review that afternoon. 



Letter to Mr. William Bid 
Kansas Deparlment of Health and Environment 

The Program Review Checklists are enclosed. EPA requests that you designate a staff person to 
serve as the point of contact for issues relating to our program review. If you or your staffhave issues or 
successes you would like EPA to specifically address or recognize in this part of the program review, 
please provide this information to EPA by May 31, 2010. 

We will issue a draft report within 30 days after all review components have been completed, and 
request that you provide a written respollSC to -the report within 30 days of receipt. After resolution of any 
issues, we will issue a final report within 60 days of receipt of your final response. If you have any 
questions or comments regarding this program review. please contsct Jeannette KelT of my staff at 
(913) 551-1245. Thank you for your assistance. 

Sincerely, 

~;,..,--za 
Waste Enforcement and Materials Management Branch 
Air and Waste J\.lanagement Division 

Attachment: Hydrogeology review checklists (2) 
Enforcement review checklist (2) 
Program review checklist (1) 

00: Mostafa Kamal; KDHFlBWM 
Jim Rudeen, KDHElBEM 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

REGION 7 

901 NORTH 5TH STREET 


KANSAS CITY. KANSAS 66101 


fl!VUZIfJ 
Mr. William L. Bider, Director 
Bureau ofWaste Management 
Kansas Department of Health and Environment 
1000 SW Jackson 
Suite 320 
Topeka, Kansas 6661 2 

RE: Hazardous Waste Management Program 

Assistance Number: 0007964 09 0 


Dear Mr. Bider: 

Enclosed please find the draft report of the U. S. Environmental Protection Agency (EPA) 
Resource Conservation and Recovery Act (RCRA) Hazardous Waste Enforcement Program review. 
The review was conducted in your offices on July 12 through 14, 20 I 0, for inspection and enforcement 
activities completed in federal fiscal year 2009. Beth Koesterer, Stacie Tucker, Ed Buckner and Demetra 
Salisbury of my staff conducted the review. I appreciate the assistance and cooperation extended to them 
during the review as the report was drafted. 

The purpose of the review is to examine continuing programmatic performance under the above 
referenced assistance agreement. As identified in your current work plan, you have 30 days from receipt 
of this report to provide your written response. We continue to be committed to working in partnership 
with KDHE to promote improvements where opportunities allow. If you have any questions, please feel 
free to contact me at (913) 551-7446. For technical questions, or if you require additional time in which 
to complete your review oftbis draft report, please contact Beth Koesterer at (913) 551-7673. For 
administrative questions, you may contact Jeanette Kerr at (913) 551-7245. Again, thank you for your 
continued participation in our reviews. 

Sincerely, 

~g,c:-6 
Waste Enforcement and Materials Management Branch 
Air and Waste Management Division 

Enclosure 

cc: 	 Mr. Jim Rudeen, Kansas Department of Health and Em'ironment 
Ms. Rebecca Wenner, Kansas Department ofHealth and Environment 

n 



~ .-.. 
KANSAS 
DEPARTMENT OF HEALTH 
AND ENVIRONMENT 

Mr. Don Toensing 

December 10, 2010 

Chief, Waste Enfurcement IU1d Matcrial.s Management Branch 
Air and Waste Management Branch 
U.S. Environmen1al Protection Agency 
901 North Sill Street 
Kansas City, KaJJsaa 66101 

Re: RCRA Hazardous Waste Enfurcement Program Review 

Marl< Parltfnson. Go"'J'I.IOI' 
John w. MrlChel~ Actfng s.cr.,."., 

www.kdheb.gov 

AWMD/WEMM 

RECEIVED 

KDHE Response to EPA Draft Report dated November 18, 2010 

Dear Mr. Toensing: 

The KDHE B\U'C8U of Waste Management (BWM) appreciates the feedback that EPA 
staff provided 10 KDHE regarding our RCRA compliance and enforcement efforts both during 
the program review conducted in July 2010 as well as in the November 18, 2010 program review 
report. We are always looking for ways to improve our RCRA program and EPA's comments 
are helpful. 

Our response to EPA's report is limited to the following two elements where EPA has 
coru:ems: 

Element 10 - Timely and Appropriate Action 
Element 12 - Final Penalty Assessment and Collection 

Element 10 - Timely aDd Appropriate AetioD 

EPA COJIcluded that ''formal enforcement actions were not timely in all installClI8. FIve 
consent agreementlfinal orders were filed more than 360 days after the initial inspections." We 
agree that this length of time is undesirable; however, our approved RCRA workplan states that 
KDHE·BWM will make enforcement decisions within ISO days of the date the facility returns to 
compliance. The return to compliance is usually overseen by our waste inspectors. KDHE 
believes that it is important to wait for a facility to return 10 compliance because any associated 
order or consent agreement should comprehensively address all areas of non-compliancc which 
can possibly change or expand as a facility responds to an inspection. In addition, tina1 
enforcement documents can be simplified if compliance schedules or required corrective actions 
do not need to be included. 

CUllTIS STArn OFFICE BUILDING, 1000 SW JACKSON ST., Sm. 540, TOPEKA, KS 66612-1367 
Voice 78S-296.{)46) FIX 785·368-6368 
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Dfthe 42 hazardous waste cases initiated between October I, 2009 and September 30, 

2010, only 2 exceeded our 150 day enforcement decision goal (95 percent success). We will 

strive for 100 percent conformance to our goal in the future. 


I believe it is appropriate for KDHE-BWM to evaluate the reasons why it took so long to 
document the return to compliance at some facilities subsequently leading to the delayed 
enforcement decisions identified by EPA. Despite our preference to wait until the noted 
violations are corrected before producing an enforcement document, we will determine whether' 
it is necessary in certain cases to initiate an enforcement action before a facility returns to 
compliance. Various options will be considered for how to address such cases including the 
incorporation ofcompliance schedules and stipulated additional penalties for failure to satisfY 
identified corrective measures. Apptopriate timeframes for such actions will also be considered. 

Element 12 - Final Penalty AsBeII.ment and CoUeetion 

KDHE-BWM recognizes that EPA has raised this issue as a concern in the past. We also 
underatand that a facility should not be allowed to gain an economic benefit through non
compliance or some type ofeconomic advantage over business competitors. For this reason, 
KDHE has developed a RCRA penalty matrix that gives consideration to the kinds ofeconomic 
benefits that are typically rea1ized by non-compliance. The penalty amounts vary considerably 
from regulation to regulation taking into consideration the costs avoided by non-compliance. 
Therefore, a separate calculation ofeconomic benefit would duplicate the amount already 
estimated and incorporated into the matrix. We would need to totally redo our penalty matrix if 
economic benefit was separately calculated. 

The initial decision to include economic benefit in the penalty matrix simplifies the 
penalty calculation process; however, a more important reaSon for this approach in Kansas 
relates to the very specific penalty authority assigned to our department in K.S.A. 65-3446: 

"""secretary ofthe department ofhealth and erwironment or the director ofthe 
division oferwironment, ifdesignated by ·the secretary, upon a finding that a person has 
violated a provision ofK8.A. 65-3441 and amendments thereto, may impose a penalty 
not to exceed $10,000 which shall constihlle an actual and substantial economic deterent 
to the violation for which it is assessed and, in the case ofcontinuing violation, every day 
such violation continues shall be deemed a separate violation. .. 

We believe that our method ofdetermining penalties conforms to this statutory limitation rather 
than separately calculating economic benefit. The single penalty amount for a specific violation 
should be a deterent because it includes both the economic benefit gained along with additional 
''punishment'' for violating the law. 

KDHE will continue to work closely with EPA to ensure that the RCRA program is 
properly implemented in Kansas. I would like to emphasize that the BWM has a long term goal 
ofenhancing technical compliance assistance through a variety of ways including voluntarily 
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requested compliance assistance visits by KOHE staff, compliance assistance through third 
parties (such as the Kansas State Small Business Assistance Program), technical newsletters 
(such as our Hazardous Waste Connections newsletter), and annual generator training workshops 
(about 800 are expected to attend the 2010 workshops). 

Please let me know if you have any questions or comments regarding this response to 
your program review report. 

Sincerely, 

oW~i~ 
Wtlliam L. Bider 
Director 
Bureau ofWaste Management 

John Mitchell, Director, Division ofEnvironment 

Jim Rudeen, Chief, Compliance Assistance and Enforcement Section 

Nancy Ulrich, KOHE Staff Attorney 
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I.  EXECUTIVE SUMMARY 


Major Issues 

The SRF review of the Kansas Clean Air Act program identified the following major issues: 

- HPVs were not entered into AFS within 60 days of designation; 


- Timeliness in settling larger, more complex enforcement cases; and,
 

- Penalty calculations do not consistently consider economic benefit. 


Summary 

The problems which necessitate state improvement and require recommendations and actions 

include the following: 

- Entering of HPVs into AFS within 60 days of designation;  


- Timeliness in settling larger, more complex enforcement cases; and,
 

- Penalty calculations do not consistently consider economic benefit. 


Areas meeting SRF program requirements or with minor issues for correction include: 

- Data Completeness; 


- Data Accuracy; 


- Inspection Coverage; and, 


- Identification of Alleged Violations. 


Minor issues: 

- Some inspectors review facility records, but fail to document if records are complete and 

meet rule requirements; 

- KDHE’s compliance determinations appear to be accurate and prompt, however KDHE 

falls below the national guideline as it relates to discovery of facilities in noncompliance 

with FCE, stack or enforcement; and, 

- Some data elements in AFS are missing, incomplete or incorrect. 



 

 

  

 

 

 

 

 

 

 

 

 

 

 

 

 

II.	 BACKGROUND INFORMATION ON STATE PROGRAM AND REVIEW 

PROCESS 

A. State Review Framework Process 

The State Review Framework (SRF) is a program designed to ensure EPA conducts oversight of 

state and EPA direct implementation, compliance and enforcement programs in a nationally 

consistent and efficient manner.  Reviews look at 12 program elements covering: data 

(completeness, timeliness, and quality); inspections (coverage and quality); identification of 

violations, enforcement actions (appropriateness and timeliness); and, penalties (calculation, 

assessment and collection).  Reviews are conducted in three phases: analyzing information from 

the national data systems; reviewing a limited set of state files; and development of findings and 

recommendations.  Considerable consultation is built into the process, to ensure EPA and the 

state understand the causes of issues, and to seek agreement on identifying the actions needed to 

address problems.  The reports generated by the reviews are designed to capture the information 

and agreements developed during the review process in order to facilitate program 

improvements.  The reports are designed to provide factual information and do not make 

determinations of program adequacy.  EPA also uses the information in the reports to draw a 

“national picture” of enforcement and compliance, and to identify any issues that require a 

national response. Reports are not used to compare or rank state programs. 

B. General Program Overview 

Agency Structure 

The Kansas Department of Health and Environment (KDHE) Clean Air Act responsibilities are 

performed by the Bureau of Air (BOA).  BOA consists of three sections: Compliance & 

Enforcement; Permitting; and Modeling, Inventory & Planning.  This review focuses on the air 

compliance and enforcement activities conducted by KDHE. 

Compliance/Enforcement Program Structure 

The Compliance and Enforcement Section is responsible for implementing the compliance and 

enforcement elements of the Clean Air Act (CAA).   

Headquartered in Topeka, Kansas, KDHE also has CAA staff in District Offices in Dodge City, 



 

 

 

 

 

 

 

 

 

  

 

 

 

 

 

 

Wichita, Chanute, Lawrence, Salina, and Hays.  The Compliance and Enforcement Section is 

responsible for investigations, enforcement, data management, inspections and compliance 

assistance. The staff in the District Offices are primarily responsible for inspections (scheduled 

and complaints) and compliance assistance.   

KDHE has also delegated inspection responsibilities to the City of Wichita Department of 

Environmental Health; the Wyandotte County Health Department; the Shawnee County Health 

Department; and the Johnson County Environmental Department.  Contracts detailing 

responsibilities are in place for each of the local agencies.  KDHE oversees the contracts to 

ensure compliance with the contract conditions.  As of FY2010, the Shawnee County Health 

Department no longer conducts scheduled facility inspections.  The Shawnee County Health 

Department will continue to respond to air-related complaints, open burning compliance issues 

and conduct compliance assistance outreach activities. 

All Administrative Orders and Consent Agreements are signed by the Secretary of KDHE.  The 

Kansas Department of Administration is responsible for conducting hearings associated with 

Administrative Orders. 

Roles and Responsibilities 

Compliance and Enforcement Section 

The Compliance and Enforcement Section is responsible for ensuring compliance with the CAA, 

preparing enforcement actions, data management, conducting investigations, observing 

performance tests, reviewing facility submissions and compliance assistance.  The Compliance 

and Enforcement Section staff also conduct/participate in facility inspections.  In State Fiscal 

Year 2009, the Section was able to achieve the following: 

- Observe 43 performance tests; 

- Observe 18 RATAs; 

- Issue 85 Notice of Noncompliance letters; 

- Issue 16 Letters of Warning; 

- Issue 4 Administrative Orders; 

- Enter into 33 Consent Agreements; and, 

- Collect $676,725 in Civil Penalties.  



 

 

 

 

 

 

 

 

   

 

 

 

 

 

District Offices 

The District Offices are responsible for conducting compliance inspections, preparing inspection 

reports, responding to complaints and providing compliance assistance.  Inspectors are not 

responsible for enforcement; however, they will provide the facility with a letter discussing the 

results of the inspection if no violations were identified.  Inspection reports are forwarded to the 

Compliance and Enforcement Section for enforcement consideration when potential violations 

are identified. 

Local Agencies 

The Local Agencies are responsible for conducting inspections at specific facilities, responding 

to all complaints, compliance outreach activities, compliance investigations as assigned and 

delivering inspection reports to the Compliance and Enforcement Section.  The Wyandotte 

County Health Department also provides source testing observers and reviews test results for 

demonstration of compliance.  The other Local Agencies provide source test observers when 

requested by BOA.  All materials maintained in facility files at the Local Agencies are copied or 

scanned and shared with BOA. 

District Offices and Local Agencies are valuable resources because they have the ability to 

respond quickly to complaints and investigation requests.  The District Offices and Local 

Agencies account for the majority of CAA inspections and complaints addressed in the state.  

During State Fiscal Year 2009 KDHE conducted 886 air inspections and approximately 135 

complaint investigations. 

Local Agencies Excluded From Review 

This review will include discussions of Local Agencies with respect to their relationship with 

and responsibilities to KDHE.  However, this review does not include an in depth evaluation of 

the Local Agencies.   

Resources 

The Compliance and Enforcement Section consist of 9 FTE positions, one of which is currently 

vacant. At this staffing level, the Compliance and Enforcement Section is the smallest section of 

BOA behind the Permitting Section (18 FTE) and the Modeling, Inventory & Planning Section 



 

 

 

   

 

 

 

 

 

 

 

 

(21 FTE). It is anticipated that the Compliance and Enforcement Section vacant position will be 

filled by the end of the calendar year.  However, the Section may lose one or more staff by the 

end of the calendar year due to retirement from KDHE. 

The Compliance and Enforcement Section has seen the workload steadily increase with no 

addition of FTE. (The Section is at the same FTE level as noted in the 2006 review.)  The 

Section feels an optimal staffing level would be approximately 15 FTE.  With increased staffing, 

the Section would have the ability to dedicate more time and effort on a wider range of review 

and investigation efforts, which could result in increased violation identification and improve the 

overall CAA compliance rate in the state.    

Each of the six District Offices is staffed with an air program field inspector (1 FTE each), with 

the exception of the Northwest District Office located in Hays. The Hays field inspector’s time is 

split between the waste program (solid and hazardous) and the air program.  Approximately 60% 

of the inspector’s time is dedicated to the air program. 

Staffing/Training 

BOA encourages the office and field staff to take advantage of all available training which 

provides the knowledge and understanding to improve the performance of their duties.  Staff 

participate in regulatory training provided by EPA (including the annual EPA Region 7 meeting 

with the states and locals), CenSara training, NETI training and the EPA field inspector 

workshop when available. 

In addition to training, the Compliance and Enforcement Section communicates with the field 

staff on a regular basis.  Monthly conference calls are held with the field staff to discuss current 

and upcoming training, new rules impacting various industries, and current status of enforcement 

actions.  The calls also serve as an open forum to discuss field staff needs and requirements.  The 

Compliance and Enforcement Section also hosts a semi-annual meeting with the field staff.  The 

purpose of the meeting is to provide rule updates, proposed rule changes, guidance on regulatory 

issues in the field and open discussions/feedback for field and local inspector needs. 

Data Reporting Systems/Architecture 

KDHE inputs data into its I-Steps database.  The data is then batched by KDHE and exported 

into AFS. This modification of the KDHE AFS data management was made in 2009.  Prior to 



 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

the change, KDHE would submit the I-Steps files to EPA Region 7, who in turn would import 

the batch file into AFS. KDHE has encountered some difficulties with the transition to batching 

data into AFS. Most of the issues have been resolved and the process is running smoother.  

However, recent AFS upgrades by EPA have resulted in difficulty accurately batching files from 

I-Steps into AFS. KDHE continues to work with EPA Region 7 to resolve AFS data issues as 

they are identified. 

KDHE is concerned about problems associated with adapting to AFS changes.  The state does 

not have a dedicated FTE to work on data issues that will arise as changes to AFS occur.  This is 

further compounded by the fact that KDHE uses I-Steps to track and maintain data, and does not 

use AFS. Even though KDHE does not use AFS, they understand the importance of ensuring 

Kansas data is accurately transferred into AFS. 

C. Major State Priorities and Accomplishments 

Priorities 

The Compliance and Enforcement Section’s highest priority is ensuring compliance with the 

CAA requirements.  This point is emphasized in the following statements provided by the 

Compliance and Enforcement Section when asked of their compliance and enforcement priorites: 

- To protect the public from harmful air pollution and conserve the natural resources of the 

state by preventing damage to the environment from the release of air contaminants. 

- To effectively manage a comprehensive compliance and enforcement program in order to 

protect the valuable air resources of the state. 

Accomplishments 

Despite its relatively small air staff, KDHE has a number of CAA related accomplishments.  

Accomplishments for the past two years include the following: 

- 1700 Inspections/Audits Conducted; 

- 90 Performance Test Attended; 

- 40 RATA’s attended; 

- 190 Notices of Noncompliance Issued; 



 

 

 

 

 

 

 

  

 

 

 

 

 

 

 

 

 

 

- 250 Complaint Investigations; 

- 44,450 Tons of Air Pollution Reduced; 

- Over 60 Consent Agreements with Civil Penalties; 

- No Back Log of Enforcement Actions; 

- Initiated a Multimedia Landfill Workgroup to Coordinate Air Issues with Waste Bureau 

Staff; 

- Developed a Comprehensive Inspection/Audit Policy; and, 

- Resolved 10 Self-Disclosures. 

Best Practices 

BOA seeks opportunities to more efficiently and effectively conduct compliance and 

enforcement activities.  There have been a number of improvements since the 2006 review.  The 

following highlights a small collection of “best practices” noted during the SRF review. 

Inspection Report Format 

With six inspectors in the District Offices and the inspectors in the Local Agencies, the 

Compliance and Enforcement Section was receiving inspection reports that were similar in 

format, but inconsistent in content.  Each of the inspectors used a checklist, however, they each 

utilized their own unique approach to document inspection findings.  Some would provide 

additional supporting documentation (such as a memo), some would write a brief paragraph on 

their findings, while others provided little more than a completed checklist.  BOA realized a 

consistent format with the inspector providing more detail on observations and findings would 

better document compliance.  Following the 2006 review, BOA modified its air inspection report 

format.  The inspectors initially voiced opposition to the new, longer inspection report format.  

But, the inspectors and enforcement officers now feel the new format has resulted in better 

documentation of the inspector’s observations and findings.  

AFS Data Entry 

The Compliance and Enforcement Section uses I-Steps to track information on air sources in 

Kansas. Prior to 2009, KDHE would provide I-Steps data to Region 7, who in turn entered the 

data into AFS. With the retirement of Region 7’s AFS Coordinator, EPA encouraged the 

Compliance and Enforcement Section to batch I-Steps data directly into AFS.  The Compliance 

and Enforcement Section agreed to pilot an effort to determine if I-Steps data could be exported 



 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

into AFS. The pilot was successful and KDHE began entering I-Steps data into AFS in 2009.  

The process has not consistently run smoothly, but KDHE and Region 7 addressed each issue 

that arose. The Compliance and Enforcement Section does not directly benefit by adding data to 

AFS, but indirectly benefits by ensuring Kansas data is entered into the national data base in a 

timely manner. 

Enforcement Case Settlement 

The Compliance and Enforcement Section has placed an emphasis on bringing facilities into 

compliance quickly.  Once violations have been identified and it has been determined a penalty 

will be assessed, the facility is invited to participate in an informal settlement conference.  Once 

settlement is reached and terms agreed upon by all parties, a Consent Order is prepared and 

entered into. This approach has proven effective in quickly settling many of the Kansas air 

enforcement cases because most facilities are willing to address the cited violations and return to 

compliance.  An Administrative Order is still an option, but is typically reserved for situations 

where the facility refuses to settle, is a repeat violator or is uncooperative in resolving previous 

violations. 

Inspection Frequency 

The CMS states major sources should be inspected once every two years and SM80 are to be 

inspected once every 5 years.  BOA inspects almost every major and SM source annually.  There 

are some exceptions, such as natural gas compressor stations and SM sources in the Southeastern 

part of the state, but all sources are targeted for inspections on a more frequent timeframe than 

required by the CMS. BOA considers the inspection frequency above the CMS minimums to be 

a demonstration of their commitment to ensure compliance with CAA requirements.  

Element 13 

This review does not include information under Element 13 of the SRF. 

D. Process For SRF Review 

Review Period 

This review addresses data for Fiscal Year 2009.  Although data for Fiscal Year 2009 was 



 

 

 

 

 

 

 

 

 

 

 

evaluated, the file review was conducted for years 2008 and 2009.  Reviewing files for two 

consecutive years allowed the reviewer to obtain a better understanding of compliance and 

enforcement activities initiated in 2008 and brought to conclusion in 2009.   

Key Dates 

The SRF review was officially initiated with a letter to the KDHE BOA Director on May 25, 

2010. 

The review of the KDHE files was conducted via electronic download of files beginning May 26, 

2010 and concluding July 13, 2010. BOA scanned all of the air permitting and enforcement files 

requested for this review and allowed the reviewer to access the files via the Internet.  The length 

of time taken for the file review is not a reflection of BOA’s speed in placing the files on-line, 

but rather the reviewer’s availability to review the files.   

A meeting was held between EPA Region 7 and KDHE on August 16, 2010 to discuss the 

State’s activities, priorities, organization, accomplishments and resources for Fiscal Year 2009; 

as well as preliminary findings from the file review and the AFS data for Fiscal Year 2009.  The 

draft report was shared with KDHE on September 7, 2010.  KDHE provided comments on the 

draft report to EPA Region 7 on September 13, 2010.  

Communication with the State 

EPA Region 7 and the KDHE Air Permitting and Compliance Section began discussions 

regarding the SRF review during monthly enforcement conference calls in 2009.  Once the 

review was officially initiated, SRF communication was primarily between the EPA reviewer 

and the BOA Public Service Administrator, who located and made available (electronically) the 

requested files. 

Upon completion of the file review, a meeting was held on August 16, 2010, with representative 

of the Compliance and Enforcement Section to discuss preliminary findings and obtain 

additional information necessary to complete the report.  A draft of preliminary findings and 

questions were provided to KDHE in advance of the meeting.  KDHE prepared a response to 

many of the questions, which was provided to the reviewer at the meeting.   

State and Regional Lead Contacts for Review 



 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

EPA KDHE 

Gary Bertram, Environmental Engineer 

Air Permitting and Compliance Branch 

Vic Cooper, Chief 

Compliance and Enforcement Section 

Russ Brichacek, Unit Supervisor 

Compliance and Enforcement Section 

 Ralph Kieffer 

Compliance and Enforcement Section 

III.	 STATUS OF OUTSTANDING RECOMMENDATIONS FROM PREVIOUS 

REVIEWS 

Recommendations from Round 1 SRF review have been completed by KDHE.   



  

 

 

 

 

 

 

 

 
 

 
    

  

  

 

 
 
 

 
 

    
   

  

 
        

        

        
  

        
   

        
   

        

  

  

  
 

 

 

 

 

IV. FINDINGS AND RECOMMENDATIONS
 

CAA Element 1 

 Degree to which the Minimum Data Requirements are Complete 

Is this finding a(n) 

(select one): 

 Good Practice 

X Meets SRF Program Requirements 

 Area for State Attention 

 Area for State Improvement – Recommendations Required 

Finding KDHE has met the requirements for SRF Element 1. 

Explanation. 
(If Area for State 
Attention,, describe 
why action not 
required, if Area for 
Improvement,, 
provide 
recommendation 
narrative.  

The KDHE BOA has placed an emphasis on data management and data accuracy and has spent several hours 
ensuring the minimum data elements have been properly entered into the data system.  KDHE’s effort has resulted 
in achieving the National Goal of 100% for four of the six metrics identified below.  The remaining two metrics 
(1c4 – 99.7% and 1c6 – 99.6%) are well above the National Average and less than a percentage point below the 
National Goal.  There are some data points which were not entered into the data system but they are addressed 
under element 2, as the process allows, given that they involve data accuracy as well. 

1c4 – CAA subprogram designation: % NSPS Facilities with FCE conducted after 10/1/05 
KDHE – 99.7%; National Goal – 100%; National Average – 84.6% 

1c5 – CAA subprogram designation: %NESHAP Facilities with FCE conducted after 10/1/05 
KDHE – 100%; National Goal – 100%; National Average – 46.8% 

1c6 – CAA subprogram designation: %MACT Facilities with FCE conducted after 10/1/05 
Metric(s) and KDHE – 99.6%; National Goal – 100%; National Average – 92.4% 
Quantitative Value 1h1 – HPV Day Zero Pathway Discovery date: Percent DZs with discovery 

KDHE – 100%; National Goal – 100%; National Average – 50.7% 
1h2 – HPV Day Zero Pathway Violating Pollutants: Percent DZs 

KDHE – 100%; National Goal – 100%; National Average – 75.7% 
1h3 – HPV Day Zero Pathway Violation Type Code(s): Percent DZs with HPV Violation Type Code(s) 

KDHE – 100%; National Goal – 100%; National Average – 79.5% 
State Response 
Recommendation(s) 
(Include each of the 
Actions and any 
uncompleted No recommendations for improvement are necessary 
actions from Round 
1 that address this 
issue.) 



 

 

 

 

 
  

    

  

  

 

 
 
 

   
 

   
   
   
   

    
    
   

     

   
 

   
 

  
   

         
  

       

  

 
   

  
  

  
 

 

 

 

 

 

 

CAA Element 2 – Data Accuracy 

 Degree to which data reported into the national system is accurately entered and maintained 

Is this finding a(n) 

(select one): 

 Good Practice 

 Meets SRF Program Requirements 

X Area for State Attention 

 Area for State Improvement – Recommendations Required 

Finding 
In general, the AFS data is accurate.  However, there were a number of issues 
identified during the file review. 

Explanation. 
(If Area for State 
Attention,, describe 
why action not 
required, if Area for 
Improvement,, 
provide 
recommendation 
narrative.  

KDHE has placed an emphasis on data management and data accuracy.  The file review identified a number of 
situations where data was entered incorrectly into AFS or may have been missing.  The following describes 
discrepancies noted during the file review: 

- File 007-00031: A zip code was not entered into AFS 
- File 015-00065: A site visit to evaluate new installed equipment entered into AFS as an FCE 
- File 055-00055: A site visit to evaluate new installed equipment was not entered into AFS 
- File 091-00119: 2008 investigation determined permit required, however CMS source category and 

frequency indicator were not entered into AFS; date of 2008 investigation was not entered into AFS 
- File 091-00121: CMS source category and frequency indicator not entered into AFS 
- File 189-00004: CMS source category or frequency indicator were not entered into AFS 

 Of the 30 sources reviewed, specific AFS data  (zip code, CMS source category, frequency indicator) were not 
entered into AFS for 4 sources.  Of the 40 evaluations conducted of these sources in 2009 (35 FCE and 5 PCE), 
inaccurate or missing data was discovered for 2 of the site visits. In addition, Kansas inspects each of its major and 
synthetic minor sources annually, which is more frequent than the CMS requirements.  

The discrepancies appear to be isolated incidents of input error or inadvertent omission. As such, EPA is bringing 
its concerns to KDHE’s attention so that they can address them.   
2a - # of HPVs/# of noncompliant sources 

Metric(s) and KDHE – 56.5%; National Goal - ≤ 50%; National Average – 60.2% 
Quantitative Value 2b1 - % stack tests without pass/fail result 

KDHE – 0%; National Goal – 0%; National Average – 1.7% 

State Response 
The AFS information found to be incorrect or missing was limited to a handful of instances.  We have some 
concern as to the accuracy problems being a mix of EPA and KDHE input errors.  KDHE will work with EPA to 
increase the accuracy of data entered into AFS. 

Recommendation(s) 
(Include each of the 
Actions and any 
uncompleted 
actions from Round 
1 that address this 
issue.) 

KDHE should correct the input errors and inadvertent omissions noted above by December 31, 2010.  



 

 

 

 

 

 

 
  

 
   

  

  

 

 
 
 

  
  

 
 

 

  
     

   
  

  
   

  
 

   
  

  

  
         

 
        

  
       

  

 

  
       

  
    

  

  
 

 
    

 

 

 

CAA Element 3 – Timeliness of Data Entry 

 Degree to which the Minimum Data Requirements are timely 

Is this finding a(n) 

(select one): 

 Good Practice 

 Meets SRF Program Requirements 

 Area for State Attention 

X Area for State Improvement – Recommendations Required 

Finding KDHE falls below the national average for the Element 3 metrics. 

Explanation. 
(If Area for State 
Attention,, describe 
why action not 
required, if Area for 
Improvement,, 
provide 
recommendation 
narrative.  

KDHE falls below the national average for all three of the CAA Element 3 metrics.  Compliance and Enforcement 
data is entered into AFS, however, the data is not entered within 60 days of the activity (inspection or investigation) 
or compliance determination. 

It is unclear as to the reason for the delayed entry of MDRs into AFS.  A review of the process may identify the 
potential delays.  The inspectors in the district offices are required to have reports drafted and mailed to the central 
office within 15 days of the inspection. Once received by the central office, the inspection data is input into the 
State’s database (I-Steps). I-Steps data is uploaded into AFS on a monthly basis.  The process should result in data 
input to AFS at or near 60 days from the date of the inspection.  A delay at any point of the process could result in 
an exceedance of the 60 days.  In addition, KDHE transitioned from EPA Region 7 entry of AFS data (batching 
monthly) to the current process during the timeframe covered by this review.  The learning curve of learning the 
new data entry procedures resulted in delayed entry of information into AFS.  KDHE has made a commitment to 
evaluate the problem and correct the data entry delays. 

In addition to the above information, KDHE takes additional time collecting evidence for potential HPVs to ensure 
an accurate designation.  The additional time will in many cases result in AFS data entry later than 60 days from the 
identification of violation/day zero. 
3a - % HPVs entered in less than/equal 60 days 

KDHE – 0%; National Goal – 100%; National Average – 31.5% 
Metric(s) and 3b1 - % compliance monitoring MDRs entered in less than/equal 60 days 
Quantitative Value KDHE – 34.4%; National Goal – 100%; National Average – 50.9% 

3b2 - % enforcement MDRs entered in less than/equal 60 days 
KDHE – 46.3%; National Goal – 100%; National Average – 66% 

State Response 

KDHE acknowledges not sending most, if not all, HPVs within 60 days of determination to EPA Region VII for 
entry into AFS. HPVs in FFY 2009 were entered into AFS only by EPA Region VII.  The timeliness of HPVs was 
exacerbated by EPA Regions VII when HPVs submitted to the region were not uploaded into AFS; many HPVs 
were not entered for a number of months after submittal to EPA Region VII.  At this point, KDHE and EPA have 
worked together to apply a concerted effort to improve the timeliness of entering HPVs into AFS. 

Recommendation(s) 
(Include each of the 
Actions and any 
uncompleted 
actions from Round 
1 that address this 
issue.) 

EPA recommends KDHE prepare a Standard Operating Procedure (SOP) to address timeliness of data entry.  The 
SOP should be developed and implemented by March 31, 2011.  Region 7 will monitor this situation at mid-year 
and at the end of FY 2011 to ensure that this issue has been resolved and is not continuing. 



 

 

 

 

 

 

 
 

 
    

  

  

 

 
 
 

    
 

  
 

  

  

  
 

 

 

 

 

 

 

 

 

 

 

 

CAA Element 4 – Completion of Commitments 

 Degree to which all enforcement/compliance commitments in relevant agreements are met and any products 

or projects are completed 

Is this finding a(n) 

(select one): 

 Good Practice 

X Meets SRF Program Requirements 

 Area for State Attention 

 Area for State Improvement – Recommendations Required 

Finding 
KDHE has met the requirements of all enforcement and compliance agreements 
with EPA 

Explanation. 
(If Area for State 
Attention,, describe 
why action not 
required, if Area for 
Improvement,, 
provide 
recommendation 
narrative.  

KDHE has met all compliance and enforcement commitments contained in the FY2009 workplan with EPA Region 
7. 

Metric(s) and 
Quantitative Value 
State Response 
Recommendation(s) 
(Include each of the 
Actions and any 
uncompleted 
actions from Round 
1 that address this 
issue.) 

No recommendations are necessary 



 

 

 

 

 

 

 
 

 
    

  

  

 

 
 
 

   
  

 

   

 
 

 
  

  

 
        

 
         

 
           

 
       

 
       

 
       

 
       

  

  

  
 

 

 

 

CAA Element 5 – Inspection Coverage 

 Degree to which local program completed the universe of planned inspections/compliance evaluations 

Is this finding a(n) 

(select one): 

 Good Practice 

X Meets SRF Program Requirements 

 Area for State Attention 

 Area for State Improvement – Recommendations Required 

Finding In general, KDHE meets the requirements for inspection coverage 

Explanation. 
(If Area for State 
Attention,, describe 
why action not 
required, if Area for 
Improvement,, 
provide 
recommendation 
narrative.  

KDHE exceeded the national average for FCE coverage and self certification review. KDHE fell just under the 
national average for FCE/PCE coverage. 

KDHE inspects major sources and SM80 sources on a more frequent schedule than required.  KDHE has set a goal 
of conducting inspections at most major and SM sources annually, which is much more aggressive than the CMS 
minimum.  Mega sources and facilities with recent enforcement activity or compliance concerns  receive multiple 
inspections during the year.  

A typical KDHE FCE observes emission points, evaluates rule and/or permit requirements, interviews employees 
and reviews records.  FCEs conducted by KDHE meet the EPA definition of FCE. 
5a1 – FCE coverage – Majors 

KDHE – 98.6%; National Goal – 100%; National Average – 87.8% 
5a2 – FCE coverage – All Majors 

KDHE – 97%; National Goal – 100%; National Average – 82.8% 
5b1 – FCE coverage – SM80 

KDHE – 99.3%; National Goal – 20 – 100%; National Average – 83.7% 
Metric(s) and 5b2 – FCE coverage – CMS SM80 
Quantitative Value KDHE – 97.3%; National Goal – 100%; National Average – 90% 

5c – FCE/PCE coverage – All SMs 
KDHE – 75.1%; National Average – 80.3% 

5d – FCE/PCE coverage – other minors 
KDHE – 27%; National Average – 29.3% 

5g – Review of Self Certifications completed 
KDHE – 96.2%; National Goal – 100%; National Average – 94% 

State Response 
Recommendation(s) 
(Include each of the 
Actions and any 
uncompleted No recommendations are necessary. 
actions from Round 
1 that address this 
issue.) 



 

 

 

 

 

 

 
  

    

  

  

 

 
 
 

 
   

  
    

  
 

    
 

    
 

 
 

  
 

  

  

  
 

  
 

 

 

 

 

 

 

 

 

CAA Element 6 – Quality of Inspection or Compliance Evaluation Reports 

 Degree to which inspection or compliance evaluation reports properly document observations, are completed 

in a timely manner, and include accurate description of observations. 

Is this finding a(n) 

(select one): 

 Good Practice 

 Meets SRF Program Requirements 

X Area for State Attention 

 Area for State Improvement – Recommendations Required 

Finding 
In general the KDHE inspection reports are accurate and properly document 
observation. 

Explanation. 
(If Area for State 
Attention,, describe 
why action not 
required, if Area for 
Improvement,, 
provide 
recommendation 
narrative.  

KDHE has made improvements to the inspection report format since SRF Round 1.  A standard format, identical to 
EPA Region 7’s,  has been developed in which the rule and permit requirements are incorporated into the report and 
the inspector documents his/her findings in detail.  In general, the inspection reports appear to be accurate, detailed 
and complete.  The following were observed during the file review: 

- Four inspection reports noted that the inspector had reviewed facility records, but provided no indication as 
to whether the records were complete and/or met rule/permit requirements.  A copy of the records were not 
included in the report. 

- File 057-00030: The inspector did not discuss finding or provide observations in the body of the report. 
Inspection findings were briefly described in the report summary. 

- Two inspection reports noted the inspector reviewed records and attached sample copies of some records 
to the report, but there was no discussion as to the inspector’s observations would lead them to believe the 
records were complete.

  EPA had comments on seven of the approximately 60 FCE reports reviewed. 
Metric(s) and 
Quantitative Value 
State Response 
Recommendation(s) 
(Include each of the 
Actions and any 
uncompleted 
actions from Round 
1 that address this 
issue.) 

In the first quarter of FY 2011, KDHE management will talk to the appropriate inspectors to ensure that the 
aforementioned issues do not occur in future inspection reports. 

By December 31, 2010, the KDHE air program field inspectors should review the example CMRs that are available 
at www.epa-otis.gov/srf/srf_compliance_monitoring_reports.html. KDHE should provide inspectors training on the 
CMS policy during its next meeting with the district offices. 



 

 

 

 

 

 

 
  

    

  
  

   

  

 

 
 
 

 
     

 
 

 
  

  
 

   
   

   
 

  
 

          
   

         

  

  

  
 

 

 

 

 

 

CAA Element 7 – Identification of Alleged Violations 

 Degree to which compliance determinations are accurately made and promptly reported in the national 

database based upon compliance monitoring report observations and other compliance monitoring 

information 

Is this finding a(n) 

(select one): 

 Good Practice 

 Meets SRF Program Requirements 

X Area for State Attention 

 Area for State Improvement – Recommendations Required 

Finding 
In general, KDHE compliance determinations appear to be accurate and prompt; however, KDHE falls far below 
the national guideline as it relates to discovery of facilities in noncompliance with FCE, stack, or enforcement. 

Explanation. 
(If Area for State 
Attention,, describe 
why action not 
required, if Area for 
Improvement,, 
provide 
recommendation 
narrative.  

KDHE utilizes a number of tools to determine compliance with the CAA requirements.  In addition to FCEs and 
PCEs, KDHE reviews submitted reports and certifications, has conducted investigations of selected industry 
sectors, reviewed TRI data, and  received/reviewed voluntary disclosure of violations from some facilities.  
Utilizing these approaches, KDHE has been able to identify violations that may not be evident during an on-site 
inspection. 

KDHE falls below the national average for facilities in noncompliance with FCE, stack or enforcement. KDHE 
management should try to understand and address this situation.  This low number may be attributed to the state’s 
goal of bringing all of the facilities into compliance. The KDHE annual inspection rate, which is more frequent 
than the CMS inspection requirement, provides a greater regulator presence at the facilities.  Such frequency may 
result in most facilities not only understanding their regulatory requirements under the CAA, but also the awareness 
that an inspector will be visiting them annually instead of once every five years. For these reasons, an increased 
inspection frequency should result in a lower noncompliance rate.  Exceptions would be situations where facilities 
are unfamiliar with requirements of new rules, or situations where violations would only be discovered through an 
in depth investigation of the facility records.  
7c1 - % facilities in noncompliance with FCE, stack test, or enforcement 

Metric(s) and KDHE – 6.4%; National Goal - >1/2 National Average; National Average – 22.1% 
Quantitative Value 7c2 - % facilities with failed stack test and have noncompliance status 

KDHE – 100%; National Goal - >1/2 National Average; National Average – 43.4% 
State Response 
Recommendation(s) 
(Include each of the 
Actions and any 
uncompleted 
actions from Round 
1 that address this 
issue.) 

No recommendations are necessary 



 

 

 

 

 
  

    

  

  

 

 
 
 

    
 

 
   

 
  

 

 
   

 
 
 

 
  

 
 

  

  
          

  
          

  
        

  
        

 
       

  

  

  
 

 

CAA Element 8 – Identification of SNC and HPV 

 Degree to which the state program accurately identifies significant noncompliance/high priority violations 

and enters information into the national system in a timely manner 

Is this finding a(n) 

(select one): 

 Good Practice 

 Meets SRF Program Requirements 

X Area for State Attention 

 Area for State Improvement – Recommendations Required 

Finding KDHE’s HPV discovery rate of 1% is below the national goal and average. 

Explanation. 
(If Area for State 
Attention,, describe 
why action not 
required, if Area for 
Improvement,, 
provide 
recommendation 
narrative.  

KDHE’s HPV discovery rate of 1% is below the national goal and the national average. This low number may be 
attributed to the state’s goal of bringing all of the facilities into compliance.  

The KDHE annual inspection rate, which is more frequent than the CMS inspection requirement, provides a greater 
regulator presence at the facilities.  Such frequency may result in most facilities not only understanding their 
regulatory requirements under the CAA, but also the awareness that an inspector will be visiting them annually 
instead of once every five years.  For these reasons, an increased inspection frequency should result in a lower 
noncompliance rate.   

KDHE also aggressively reviews facility submitted semi-annual and annual reports and TRI data in an effort to 
identify violations and HPVs.  

KDHE has also been able to reduce HPVs with compliance assistance activities.  For example, Title V facilities are 
notified by postcard when their renewal application is due.  

8a – HPV discovery rate – Major sources 
KDHE – 1%; National Goal - >1/2 National Average; National Average – 7.8% 

8b – HPV discovery rate – SM sources 
KDHE – 0%; National Goal - >1/2 National Average; National Average – 0.6% 

Metric(s) and 8c - % formal actions with prior HPV – Majors 
Quantitative Value KDHE – 52.9%; National Goal - >1/2 National Average; National Average – 74.9% 

8d - % informal enforcement actions without prior HPV – Majors 
KDHE – 94.1%; National Goal - <1/2 National Average; National Average – 45.6% 

8e - % sources with failed stack test actions that received HPV listing – Majors and Synthetic Minors 
KDHE – 33.3%; National Goal - >1/2 National Average; National Average – 43% 

State Response 
Recommendation(s) 
(Include each of the 
Actions and any 
uncompleted 
actions from Round 
1 that address this 
issue.) 

No recommendations necessary.  



 

 

 

 

 

 

 
 

 
    

  

  

 

 
 
 

  

 

   
 

  
 

  

                                                        
                                

  
 

 

 

 

 

 

 

 

 

 

 

CAA Element 9 – Enforcement Actions Promote Return to Compliance 

 Degree to which local enforcement actions include required corrective action that will return facilities to 

compliance in a specific time frame 

Is this finding a(n) 

(select one): 

 Good Practice 

X Meets SRF Program Requirements 

 Area for State Attention 

 Area for State Improvement – Recommendations Required 

Finding 
KDHE Formal Enforcement Actions include actions to bring facilities into 
compliance 

Explanation. 
(If Area for State 
Attention,, describe 
why action not 
required, if Area for 
Improvement,, 
provide 
recommendation 
narrative.  

KDHE formal enforcement actions focus on bringing the facility back into compliance.  The state rarely utilizes 
administrative penalty orders.  Instead, KDHE contacts the facility when a formal enforcement action is warranted, 
notifies the facility of the violations identified and recommends the parties begin negotiation of settlement.  The 
resulting Consent Agreement and Final Order (CAFO) requires the facility to return to compliance, pay a penalty 
and,where appropriate, conduct a Supplemental Environmental Project.  The case is not closed until all elements of 
the CAFO have been satisified. 

Metric(s) and 
Quantitative Value 

State Response 
File Review 
9a – number of enforcement actions reviewed 10 
9b - % enforcement actions returning source to compliance  100% 

Recommendation(s) 
(Include each of the 
Actions and any 
uncompleted No recommendations are necessary 
actions from Round 
1 that address this 
issue.) 



 

 

 

 

 

 
  

 
   

  

  

 

 
 
 

  
   

     
  
  
  

 
 

     
   

  
 

  
 

 
  

 
  

      

  

     
   

  
 

 
   

 
   

 

 

 

 

 

CAA Element 10 – Timely and Appropriate Action 

 Degree to which a local program takes timely and appropriate enforcement actions in accordance with policy 

relating to specific media 

Is this finding a(n) 

(select one): 

 Good Practice 

 Meets SRF Program Requirements 

 Area for State Attention 

X Area for State Improvement – Recommendations Required 

Finding 50% of KDHE’s HPV Enforcement actions met timeliness goals. 

Explanation. 
(If Area for State 
Attention,, describe 
why action not 
required, if Area for 
Improvement,, 
provide 
recommendation 
narrative.  

The AFS data pull shows that 50% of the state HPVs did not meet timeliness goals for the previous two year period. 
This is above the national average of 36%. The file review identified three cases in which at least 18 months passed 
from the discovery of the violations to the signing of the Consent Agreement. 

- File 055-00055: 18 months 
- File 133-00001: 22 months 
- File 081-00015: 29 months 

KDHE makes every effort to conduct timely and appropriate enforcement actions and settle cases quickly.  
However, each enforcement case is unique in its own way.  Many of the enforcement actions taken against small or 
medium sized facilities tend to be relatively straightforward and compliance issues are resolved quickly.  Some of 
the larger facilities, with larger assessed penalties, are much more complex.  Such cases take much more time to 
resolve as both parties not only negotiate penalties, but also discuss and debate the violations identified by KDHE. 

Each of the three cases identified above were delayed because the facilities were especially active in contesting the 
enforcement actions.  

KDHE has decided to be proactive and has drafted a guidance document to address enforcement timeliness goals. 

Metric(s) and 
Quantitative Value 

10a - % HPVs not timely 
KDHE – 50%; National Average – 36% 

State Response 
KDHE recently addressed these issues with a new enforcement guidance document to specifically address 
enforcement timeliness goals.  This guidance document has been approved by KDHE management and is now in 
force.  This guidance document has been provided to EPA Region VII. 

Recommendation(s) 
(Include each of the 
Actions and any 
uncompleted 
actions from Round 
1 that address this 
issue.) 

EPA understands that complex enforcement cases may take more time to address than “smaller straightforward” 
cases, however, data shows 50% of KDHE’s cases in 2009 were not addressed in a timely manner.  EPA 
recommends that KDHE prepare and implement the proposed guidance document to address enforcement 
timeliness goals.  The guidance document will be finalized and implementation begun by March 31, 2011. 



 

 

 

 

 

 
  

 
   

   

  

 

 
 
 

  

   
  

 
 

   

 
 

  
   

 
  

  

 
  

  
                  

   

 
  

  
   

 
   

  
 

   
  

  
 

CAA Element 11 – Penalty Calculation Method 

 Degree to which local program documents in its files that initial penalty calculation includes both gravity and 

economic benefit calculations, appropriately using the BEN model or other method that produces results 

consistent with national policy 

Is this finding a(n) 

(select one): 

 Good Practice 

 Meets SRF Program Requirements 

 Area for State Attention 

X Area for State Improvement – Recommendations Required 

Finding Penalty calculations do not consistently include economic benefit calculations. 

Explanation. 
(If Area for State 
Attention,, describe 
why action not 
required, if Area for 
Improvement,, 
provide 
recommendation 
narrative.  

Documentation was not found in case files to indicate economic benefit was determined when calculating penalties. 
KDHE typically calculates a “base” penalty.  The file review discovered penalties for four cases (057-00030, 081-
00015, 091-00119, and 173-00155) were calculated without considering economic benefit.  Penalty calculations 
were not found in the file for cases 015-00065, 055-00055 and 091-00211. 

KDHE does not consistently calculate the economic benefit gained through noncompliance.  In some cases, such as 
smaller facilities in which the current economic downturn would make it difficult to pay a penalty, the state may 
have a legitimate reason to include an economic benefit component to the assessed penalty.  However, the file does 
not document justification for not including an economic benefit component. 

Economic benefit was not calculated for one facility (057-00030) because the staff felt the assessed penalty 
($209,000) was high enough before adding economic benefit. 

KDHE states economic benefit and ability to pay were considered when assessing a penalty for facility 173-00155.. 
However, documentation of decisions regarding these two factors of the penalty calculation were not included in 
the file. 

KDHE does not calculate the benefit gained from noncompliance for many of the smaller cases. 
Metric(s) and 
Quantitative Value 

11a - % penalty calculations that consider & include gravity and economic benefit  30% 

State Response 

KDHE’s penalty calculation guidance document does provide for consideration of economic benefit in addition to 
gravity calculation of the penalty to be assessed.  KDHE does consider economic benefit for large and small 
sources; however, KDHE acknowledges it has not consistently included economic benefit calculations into file 
documents for penalty calculations.  An example is source ID no. 0550055, where economic benefit was calculated 
and included in the penalty, but was not included in the department files.  KDHE’s enforcement policy provides the 
flexibility in determining economic benefit, calculated on source-specific information related to the violations, and 
in some cases, the use of the BEN model.  To KDHE’s advantage, administrative law actions can be taken without 
going through the court system.  KDHE considers the return to a state of compliance and reduction in air pollutants 
as the main purpose of enforcement actions.  KDHE also understands the source’s view is often focused on 
economics rather than air pollutant emissions and air quality regulations.  The Bureau of Air at KDHE has 
increased the number of enforcement cases and assessed penalties since the last EPA audit (Round 1).  KDHE will 
be more diligent assuring economic benefit considerations and calculations are included in the department files in 
the future. 



  
 

 
  

  
   

    
   

 

 

 

 

 

 

 

 

 

 
 

 
    

  

  

 

 
 
 

  

 

 

  
  

      
  

        

  

  

  
 

 

Recommendation(s) 
(Include each of the 
Actions and any 
uncompleted 
actions from Round 
1 that address this 
issue.) 

To ensure national consistency, KDHE should consider the economic benefit the facility gains by failing to comply 
with the state Clean Air Act rules for every penalty assessed.  Including economic benefit in the penalty calculation 
will ensure a more appropriate penalty is assessed.  Penalty calculation documentation should be included in each 
enforcement file and such calculation should include economic benefit consideration.  If necessary, adjustments to 
the assessed penalty can be made.  If economic benefit is not included in the penalty calculation, justification 
should be noted on the penalty calculation form.  By December 31, 2010, KDHE management will notify 
compliance staff of the need for calculation and documentation of economic benefit and gravity consistent with 
national policy. 

CAA Element 12 – Final Penalty Assessment and Collection 

 Degree to which differences between initial and final penalty are documented in the file along with a 

demonstration in the file that the final penalty was collected 

Is this finding a(n) 

(select one): 

 Good Practice 

X Meets SRF Program Requirements 

 Area for State Attention 

 Area for State Improvement – Recommendations Required 

Finding 
In general, differences between initial and final penalty, as well as the collected 
final penalty are documented in the files. 

Explanation. 
(If Area for State 
Attention,, describe 
why action not 
required, if Area for 
Improvement,, 
provide 
recommendation 
narrative.  

KDHE rarely issues an administrative penalty order, so the initial penalty is negotiated during settlement 
discussions and the agreed settlement is documented in the Consent Agreement and Final Order.  The CAFO will, 
in many cases, include a small amount of the penalty held in abeyance as an incentive for the facility to quickly 
return to compliance and meet the terms of the agreement. 

Documentation of penalty payment was not found in file 050-00055.  However, the payment was received and 
documentation was in possession of compliance officer.  The documentation has been placed in file. 

12a – Actions with penalties 
Metric(s) and KDHE - 44 
Quantitative Value 12b - % HPV actions with penalty

 KDHE – 100%; National Goal - ≥ 80%; National Average – 87.4% 
State Response 
Recommendation(s) 
(Include each of the 
Actions and any 
uncompleted 
actions from Round 
1 that address this 
issue.) 

No recommendations are necessary 



 

 

 

 

 

  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

V. APPENDICES
 



 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

APPENDIX A 

STATUS OF RECOMMENDATIONS FROM PREVIOUS REVIEWS 



        

      

 

Region State Status Due Date Media E# Element Finding Due Region 

Region KS - Round 1 Total: Completed 12/30/2007 11:00:00 CAA E1 Insp The inspection reports would benefit from a 07 
07 �C0 PM Universe consistent format. Some inspection reports 

consisted solely of the inspection checklist. Some 
reports consisted of the inspection checklist with 
handwritten notes in the margins. Some reports 
consisted of a checklist and narrative describing 
inspection observations and violations. The latter 

better described the inspector’s findings. 



 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

APPENDIX B 

OFFICIAL DATA PULL 















 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

APPENDIX C 

PDA TRANSMITTAL LETTER 



 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

APPENDIX D 

PDA ANALYSIS CHART 



 

   
 

     

 

    
  

 

    
 

 

   

 

Original Data Pulled from Online Tracking Information System (OTIS) EPA Preliminary Analysis 

Metric Metric 
Description 

Metric 
Type 

Agency National 
Goal 

National 
Average 

StateAAA 
Metric 

Initial Findings 

A03A0S Percent HPVs 
Entered <= 60 

Days After 
Designation, 

Timely Entry (1 
FY) 

Goal State 100% 32% 0% State is well below National 
Average and National Goal 

A03B1S Percent 
Compliance 
Monitoring 

related MDR 
actions reported 

<= 60 Days 
After 

Designation 
Timely Entry (1 

FY) 

Goal State 100% 52.6% 34.4% State is below National Average 
and Well below National Goal 

A03B2S Percent 
Enforcement 
related MDR 

actions reported 
<= 60 Days 

After 
Designation 

Timely Entry (1 
FY) 

Goal State 100% 67.3% 46.3% State is below National Average 
and well below National Goal 

A08D0S Percent 
Informal 

Enforcement 
Actions Without 

Prior HPV – 
Majors (1 FY) 

Review 
Indicator 

State < 1/2 
National 

Avg 

45.7% 94.1% State is well above the National 
Average and National Goal 



 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

APPENDIX E 

PDA WORKSHEET 



  

  

  

  

  

  

  

  

  

  

  

  

  

  

  

  

  

  

  

  

  

  

  

  

  

  

  

  

Metric Metric Description Metric Type Agency 
National 
Goal 

National 
Average 

Kansas 
Metric 
Prod 

Count 
Prod Universe P 

Not 
Counted 
Prod 

State 
Discrepancy 
(Yes/No) 

State 
Correction 

State 
Data 
Source Discrepancy Evaluation Initial Findings 

A01A1S Title V Universe: AFS Operating Majors (Current) Data Quality State 299 NA NA NA 
Appears 
Acceptable 

A01A1C Title V Universe: AFS Operating Majors (Current) Data Quality Combined 299 NA NA NA 
Appears 
Acceptable 

A01A2S 
Title V Universe: AFS Operating Majors with Air Program 
Code = V (Current) Data Quality State 293 NA NA NA 

Appears 
Acceptable 

A01A2C 
Title V Universe: AFS Operating Majors with Air Program 
Code = V (Current) Data Quality Combined 293 NA NA NA 

Appears 
Acceptable 

A01B1S Source Count: Synthetic Minors (Current) Data Quality State 774 NA NA NA 
Appears 
Acceptable 

A01B1C Source Count: Synthetic Minors (Current) Data Quality Combined 774 NA NA NA 
Appears 
Acceptable 

A01B2S Source Count: NESHAP Minors (Current) Data Quality State 1 NA  NA NA 
Appears 
Acceptable 

A01B2C Source Count: NESHAP Minors (Current) Data Quality Combined 1 NA  NA NA 
Appears 
Acceptable 

A01B3S 
Source Count: Active Minor facilities or otherwise FedRep 
not including NESHAP Part 61 (Current) Informational Only State 784 NA NA NA 

Appears 
Acceptable 

A01B3C 
Source Count: Active Minor facilities or otherwise FedRep 
not including NESHAP Part 61 (Current) Informational Only Combined 784 NA NA NA 

Appears 
Acceptable 

A01C1S CAA Subprogram Designations: NSPS (Current) Data Quality State 529 NA NA NA 
Appears 
Acceptable 

A01C1C CAA Subprogram Designations: NSPS (Current) Data Quality Combined 529 NA NA NA 
Appears 
Acceptable 

A01C2S CAA Subprogram Designations: NESHAP (Current) Data Quality State 12 NA NA NA 
Appears 
Acceptable 

A01C2C CAA Subprogram Designations: NESHAP (Current) Data Quality Combined 12 NA NA NA 
Appears 
Acceptable 

A01C3S CAA Subprogram Designations: MACT (Current) Data Quality State 154 NA NA NA 
Appears 
Acceptable 

A01C3C CAA Subprogram Designations: MACT (Current) Data Quality Combined 154 NA NA NA 
Appears 
Acceptable 

A01C4S 
CAA Subpart Designations: Percent NSPS facilities with 
FCEs conducted after 10/1/2005 Data Quality State 100% 83.8% 99.7% 317 318 1 Minor Issue 

A01C5S 
CAA Subpart Designations: Percent NESHAP facilities with 
FCEs conducted after 10/1/2005 Data Quality State 100% 42.2% 100.0% 5 5 0 

Appears 
Acceptable 

A01C6S 
CAA Subpart Designations: Percent MACT facilities with 
FCEs conducted after 10/1/2005 Data Quality State 100% 92.8% 99.6% 265 266 1 Minor Issue 

A01C6C 
CAA Subpart Designations: Percent MACT facilities with 
FCEs conducted after 10/1/2005 Data Quality Combined 100% 90.7% 98.9% 266 269 3 Minor Issue 

A01D1S Compliance Monitoring: Sources with FCEs (1 FY) Data Quality State 601 NA NA NA 
Appears 
Acceptable 

A01D2S Compliance Monitoring: Number of FCEs (1 FY) Data Quality State 654 NA NA NA 
Appears 
Acceptable 

A01D3S Compliance Monitoring: Number of PCEs (1 FY) Informational Only State 64 NA NA NA 
Appears 
Acceptable 

A01E0S Historical Non-Compliance Counts (1 FY) Data Quality State 56 NA NA NA 
Appears 
Acceptable 

A01E0C Historical Non-Compliance Counts (1 FY) Data Quality Combined 87 NA NA NA 
Appears 
Acceptable 

A01F1S Informal Enforcement Actions: Number Issued (1 FY) Data Quality State 56 NA NA NA 
Appears 
Acceptable 

A01F2S Informal Enforcement Actions: Number of Sources (1 FY) Data Quality State 53 NA NA NA 
Appears 
Acceptable 

A01G1S HPV: Number of New Pathways (1 FY) Data Quality State 3 NA  NA NA 
Appears 
Acceptable 

A01G2S HPV: Number of New Sources (1 FY) Data Quality State 3 NA  NA NA 
Appears 
Acceptable 

A01H1S 
HPV Day Zero Pathway Discovery date: Percent DZs with 
discovery Data Quality State 100% 49.5% 100.0% 3 3 0 

Appears 
Acceptable 

A01H2S HPV Day Zero Pathway Violating Pollutants: Percent DZs Data Quality State 100% 75.0% 100.0% 3 3 0 
Appears 
Acceptable 

A01H3S 
HPV Day Zero Pathway Violation Type Code(s): Percent DZs 
with HPV Violation Type Code(s) Data Quality State 100% 78.5% 100.0% 3 3 0 

Appears 
Acceptable 

A01I1S Formal Action: Number Issued (1 FY) Data Quality State 44 NA NA NA 
Appears 
Acceptable 

A01I2S Formal Action: Number of Sources (1 FY) Data Quality State 36 NA NA NA 
Appears 
Acceptable 

A01J0S Assessed Penalties: Total Dollar Amount (1 FY) Data Quality State $426,250 NA NA NA 
Appears 
Acceptable 

A01K0S Major Sources Missing CMS Policy Applicability (Current) Review Indicator State 0  3  NA  NA NA Minor Issue 

A02A0S Number of HPVs/Number of NC Sources (1 FY) Data Quality State <= 50% 59.1% 56.5% 13 23 10 Minor Issue 



  

  

  

  

  

  

  

  

  

  

  

A02A0C Number of HPVs/Number of NC Sources (1 FY) Data Quality Combined <= 50% 59.3% 50.0% 14 28 14 
Appears 
Acceptable 

A02B1S 
Stack Test Results at Federally-Reportable Sources - % 
Without Pass/Fail Results (1 FY) Goal State 0% 1.5% 0.0% 0 135 135 

Appears 
Acceptable 

A02B2S 
Stack Test Results at Federally-Reportable Sources -
Number of Failures (1 FY) Data Quality State 1 NA  NA NA 

Appears 
Acceptable 

A03A0S 
Percent HPVs Entered <= 60 Days After Designation, Timely 
Entry (1 FY) Goal State 100% 32.0% 0.0% 0 3 3 

Potential 
Concern 

0 of the 3 
HPVs were 
entered within 
60 days 

A03B1S 
Percent Compliance Monitoring related MDR actions reported 
<= 60 Days After Designation, Timely Entry (1 FY) Goal State 100% 52.6% 34.4% 470 1,365 895 

Potential 
Concern 

34.4% of 
MDRs entered 
within 60 days 

A03B2S 
Percent Enforcement related MDR actions reported <= 60 
Days After Designation, Timely Entry (1 FY) Goal State 100% 67.3% 46.3% 38 82 44 

Potential 
Concern 

46.3% of 
MDRs entered 
within 60 days 

A05A1S 
CMS Major Full Compliance Evaluation (FCE) Coverage (2 
FY CMS Cycle) Goal State 100% 87.5% 98.6% 290 294 4 Minor Issue 

A05A1C 
CMS Major Full Compliance Evaluation (FCE) Coverage (2 
FY CMS Cycle) Goal Combined 100% 87.7% 98.6% 290 294 4 Minor Issue 

A05A2S 
CAA Major Full Compliance Evaluation (FCE) Coverage(mos 
recent 2 FY) Review Indicator State 100% 83.2% 97.0% 294 303 9 Minor Issue 

A05A2C 
CAA Major Full Compliance Evaluation (FCE) Coverage(mos 
recent 2 FY) Review Indicator Combined 100% 83.6% 97.0% 294 303 9 Minor Issue 

A05B1S 
CAA Synthetic Minor 80% Sources (SM-80) FCE Coverage 
(5 FY CMS Cycle) Review Indicator State 20% - 100% 83.0% 99.3% 428 431 3 

Appears 
Acceptable 

A05B1C 
CAA Synthetic Minor 80% Sources (SM-80) FCE Coverage 
(5 FY CMS Cycle) Review Indicator Combined 20% - 100% 83.4% 99.3% 428 431 3 

Appears 
Acceptable 

A05B2S 
CAA Synthetic Minor 80% Sources (SM-80) FCE Coverage 
(last full 5 FY) Informational Only State 100% 90.3% 97.3% 431 443 12 Minor Issue 

A05B2C 
CAA Synthetic Minor 80% Sources (SM-80) FCE Coverage 
(last full 5 FY) Informational Only Combined 90.5% 97.3% 431 443 12 

Appears 
Acceptable 

A05C0S 
CAA Synthetic Minor FCE and reported PCE Coverage (last 
5 FY) Informational Only State 80.9% 75.1% 624 831 207 

Appears 
Acceptable 

A05C0C 
CAA Synthetic Minor FCE and reported PCE Coverage (last 
5 FY) Informational Only Combined 81.2% 75.1% 625 832 207 

Appears 
Acceptable 

A05D0S CAA Minor FCE and Reported PCE Coverage (last 5 FY) Informational Only State 29.7% 27.0% 893 3,302 2,409 
Appears 
Acceptable 

A05E0S 
Number of Sources with Unknown Compliance Status 
(Current) Review Indicator State 0 NA  NA NA 

Appears 
Acceptable 

A05E0C 
Number of Sources with Unknown Compliance Status 
(Current) Review Indicator Combined 0 NA  NA NA 

Appears 
Acceptable 

A05F0S CAA Stationary Source Investigations (last 5 FY) Informational Only State 6 NA  NA NA 
Appears 
Acceptable 

A05G0S Review of Self-Certifications Completed (1 FY) Goal State 100% 93.9% 96.2% 275 286 11 Minor Issue 

A07C1S 
Percent facilities in noncompliance that have had an FCE 
stack test, or enforcement (1 FY) Review Indicator State 

> 1/2 
National Avg 21.9% 6.4% 41 637 596 Minor Issue 

A07C2S 
Percent facilities that have had a failed stack test and have 
noncompliance status (1 FY) Review Indicator State 

> 1/2 
National Avg 45.4% 100.0% 3 3 0 

Appears 
Acceptable 

A07C2E 
Percent facilities that have had a failed stack test and have 
noncompliance status (1 FY) Review Indicator EPA 

> 1/2 
National Avg 33.3% 0 / 0 0 0 0 

Appears 
Acceptable 

A08A0S 
High Priority Violation Discovery Rate - Per Major Source (1 
FY) Review Indicator State 

> 1/2 
National Avg 7.8% 1.0% 3 299 296 Minor Issue 

A08A0E 
High Priority Violation Discovery Rate - Per Major Source (1 
FY) Review Indicator EPA 0.8% 0.0% 0 299 299 

Appears 
Acceptable 

A08B0S 
High Priority Violation Discovery Rate - Per Synthetic Mino 
Source (1 FY) Review Indicator State 

> 1/2 
National Avg 0.6% 0.0% 0 774 774 Minor Issue 

A08B0E 
High Priority Violation Discovery Rate - Per Synthetic Mino 
Source (1 FY) Review Indicator EPA 

> 1/2 
National Avg 0.0% 0.0% 0 774 774 

Appears 
Acceptable 

A08C0S Percent Formal Actions With Prior HPV - Majors (1 FY) Review Indicator State 
> 1/2 
National Avg 74.6% 52.9% 9 17 8 

Appears 
Acceptable 

A08D0S 
Percent Informal Enforcement Actions Without Prior HPV -
Majors (1 FY) Review Indicator State 

< 1/2 
National Avg 45.7% 94.1% 16 17 1 

Potential 
Concern 

A08E0S 
Percentage of Sources with Failed Stack Test Actions that 
received HPV listing - Majors and Synthetic Minors (2 FY) Review Indicator State 

> 1/2 
National Avg 42.8% 33.3% 1 3 2 

Appears 
Acceptable 

A10A0S Percent HPVs not meeting timeliness goals (2 FY) Review Indicator State 34.8% 50.0% 10 20 10 Minor Issue 

A12A0S No Activity Indicator - Actions with Penalties (1 FY) Review Indicator State 44 NA NA NA 
Appears 
Acceptable 

A12B0S Percent Actions at HPVs With Penalty (1 FY) Review Indicator State >= 80% 86.7% 100.0% 9 9 0 
Appears 
Acceptable 



 

 

 

 

 

 

 

 

 

 

 

 

 

 
 

 

 

 

 

 

 

 

 

 

 

 

 

 

APPENDIX F 

FILE SELECTION 



             
     

       
 
     

     
     
   
 
     
       
   
     
       
   
     

     
   
       
   
     
     
     
       
       
     
   
 
       

     
     

f_name Program ID FCE PCE Violation Stack Test FTitle V Dev HPV Informal AcFormal Act Penalty Universe Select 
AMSTED RAIL COMPANY, INC. 2020900009 1 0 4 0 1 0 0 2 105,000 MAJR accepted_representati 
APAC ‐ KANSAS, INC., KANSAS CITY DIV 2009100121 1  0  1  0  0  0  1  0  0  SM  accepted_representati 
API FOILS 2004500006 2  0  0  0  1  0  0  0  0  MAJR accepted_representati 
ARCHER DANIELS MIDLAND CO. 2018900004 0 0 1 0 0 0 0 1 2,000 FRMI accepted_representati 
ASH GROVE CEMENT COMPANY 2013300001 1 3 4 0 1 0 0 2 18,000 MAJR accepted_representati 
BUNGE NORTH AMERICA, INC. 2011100008 2  0  0  0  0  0  0  0  0  MAJR accepted_representati 
CARGILL MEAT SOLUTIONS 2005700030 0 0 0 0 1 0 0 1 48,000 MAJR accepted_representati 
CARGILL, INC. 2017300029 1  0  0  0  0  0  0  0  0  MAJR accepted_representati 
CHANCE RIDES MFG, INC. 2017300155 1 0 4 0 0 0 0 2 23,000 MAJR accepted_representati 
CROSS OIL REFINING & MARKETING 2020900270 1  0  0  0  0  0  0  0  0  SM80 accepted_representati 
DCP MIDSTREAM, LP 2008100015 1 0 0 0 0 0 0 1 7,500 MAJR accepted_representati 
DE ELLIOTTE COMPANY, INC. 2009100119 0 0 1 1 0 0 0 2 7,000 FRMI accepted_representati 
DRY CLEANERS OF JOHNSON COUNTY 2009100211 1 0 4 0 0 0 0 1 1,000 FRMI accepted_representati 
HESS SERVICES INC 2005100056 2  0  0  0  1  0  2  0  0  MAJR accepted_representati 
ICL PERFORMANCE PRODUCTS, LP 2004500013 2  0  0  0  0  0  0  0  0  MAJR accepted_representati 
MAGELLAN PIPELINE COMPANY, L.P. 2012500056 2  0  0  0  0  0  0  0  0  MAJR accepted_representati 
MISSION HILL CLEANERS 2009100255 2  0  0  0  0  0  1  0  0  OMIN accepted_representati 
NATIONAL BEEF PACKING COMPANY, L 2017500012 1  0  4  0  0  0  0  0  0  MAJR accepted_representati 
NEXSUN ETHANOL LLC 2006700164 1  0  0  0  0  0  0  0  0  SM80 accepted_representati 
NORTH AMERICAN SALT COMPANY 2015900005 1  0  0  0  1  0  0  0  0  MAJR accepted_representati 
NORTON MUNICIPAL POWER PLANT 2013700005 1  0  0  0  0  0  0  0  0  SM80 accepted_representati 
NUSTAR PIPELINE OPERATING PARTNE 2015500066 1  0  0  0  0  0  0  0  0  MAJR accepted_representati 
ONEOK FIELD SERVICES COMPANY, L.L 2000700031 1  0  0  0  0  0  0  0  0  SM80 accepted_representati 
ONEOK FIELD SERVICES COMPANY, LLC 2005300002 1  0  0  0  1  0  1  0  0  MAJR accepted_representati 
PALMER MANUFACTURING AND TANK 2005500055 2 0 0 0 1 0 0 1 15,750 MAJR accepted_representati 
PIONEER BALLOON COMPANY 2001500036 1  0  0  0  0  0  1  0  0  MAJR accepted_representati 
ROYAL CLEANERS 2005900041 2  0  0  0  0  0  1  0  0  OMIN accepted_representati 
SOUTHERN STAR CENTRAL GAS PIPELIN 2000100004 1  0  0  0  0  0  0  0  0  MAJR accepted_representati 
TYSON FRESH MEATS, INC. 2011100014 1  0  0  0  1  0  0  0  0  MAJR accepted_representati 
VALMONT NEWMARK INDUSTRIES, INC 2001500065 1 1 1 0 0 0 0 1 2,000 SM80 accepted_representati 



 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

APPENDIX G 

FILE REVIEW ANALYSIS 

Compliance and enforcement files were reviewed to determine consistency with 

reported AFS information; completeness of inspection reports; appropriate 

enforcement response; appropriate penalty calculation documentation; 

documentation of facility compliance/return to compliance; and file 

documentation was complete.  A summary of file review findings follows:   



 

  
 

 
  

 
 

 
  

 
 

 
      

 
 

  
 

 
 
  
   

 
     

 
   

 
  

 
   
  
   

 
 

 
   

 

Preliminary Findings: KS Air Compliance/Enforcement SRF 

Inspection Reports 
- There has been improvement in inspection report format.  The reports parallel the format 

used by EPA Region 7 and contains narrative descriptions of the inspector’s 
observations. 

- In at least four of the reports reviewed, the inspector stated that records were 
reviewed…however there was no discussion as to whether the records were complete or 
incompliance.  The inspector should document findings, which would include a 
description of the records observed and whether they appeared complete and in 
compliance. 

- 057-00030.  Inspector did not discuss findings in body of report.  The body of the report 
was used to list the permit requirements.  Inspection findings were briefly described in 
the report summary. 

- In at least two reports the inspector stated that records were reviewed and included some 
copies.  But, no additional information provided regarding the state of the facility’s 
records. 

AFS 
- 007-00031 did not have a zip code entered in AFS. 
- 4/22/09 inspection of 015-00065 to evaluate new installed equipment.  Entered in AFS as 

a FCE instead of PCE. 
- 5/12/09 visit to 015-00065 was identified as FCE in report, but accurately entered as a 

PCE in AFS. 
- 8/5/09 inspection of 055-00055 identified as FCE in report, but the purpose of the visit 

was to evaluate new installed equipment.  Inspection was not entered into AFS. 
- 091-00119.  Violations were identified during 2008 investigation where facility PTE 

required permit.  However, no CMS source category or frequency indicator has been 
entered into AFS. 

- Date of investigation for 091-00119 not entered into AFS.
 
- CMS source category and frequency indicator not entered into AFS for 091-00121.
 
- Inspector identified 4/9/08 inspection of 133-00001 as PCE, but it was recorded as FCE
 

in AFS. 
- 7/8/09 inspection was to evaluate new installed equipment.  Entered into AFS as FCE 

instead of PCE. 
- 133-00001.  CMS category and frequency indicator show facility as a Mega Source.  Is 

this correct? 



   
 

 
  

 
 

   
 

  
  

 
  

 
  

 

 
 

  
  
   

 
   

 
   

 
  
   

 

 
 

 

 
 

   
 

 

- The file shows two FCE conducted at 155-00066 on consecutive days.  One FCE is not 
entered in AFS…and should be a PCE because the purpose of the visit was to evaluate a 
new installed storage tank. 

- AFS does not contain CMS source category or frequency indicator for 189-00004. 

Enforcement 
- 015-00036 is a major source which received an NON for installing a printing press 

without a permit.  (Should have been HPV?) 
- No documentation of penalty payment or SEP completion found in file for 055-00055. 
- From documentation of violation to signing of CAO was approximately 18 months for 

055-00055. 
- From documentation of violation to signing of CAO was approximately 29 months for 

081-00015. 
- From documentation of violation to signing of CAO was approximately 22 months for 

133-00001. 

Penalty Calculation 
- Penalty calculation not found in file for 015-00065.
 
- Penalty calculation not found in file for 055-00055.
 
- Penalty calculation for 057-00030 did not consider economic benefit, only base penalty
 

calculated. 
- Penalty calculation for 081-00015 did not consider economic benefit, only base penalty 

calculated. 
- Penalty calculation for 091-00119 did not consider economic benefit, only base penalty 

calculated. 
- Penalty calculation not found in file for 091-00211. 
- Penalty calculation for 173-00155 did not consider economic benefit, only base penalty 

calculated. 

Compliance 
- An NON was issued to 091-00121 on 7/7/09 and inspector was to conduct follow up 

inspection to document compliance with NON.  The file reviewed did not contain 
documentation of return visit or facility response to NON.  

Files 
- AFS shows two FCE conducted and an NON issued to 091-00255 for the review period.  

However, documentation was not available in file provided to EPA.  Files were 
unavailable for second request by EPA. 



 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

APPENDIX H 

CORRESPONDENCE 









 

 

 

 

 

 

 

 

APPENDIX I 

STATE SUPPLIED MATERIALS 
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Kansas Air Regulatory Enforcement Policy
 

I. INTRODUCTION 

In accordance with K.S.A. 65-3018 of the Kansas Air Quality Act, the Secretary 
of the Kansas Department of Health and Environment (KDHE) has the authority 
to impose administrative fines not to exceed $10,000 per day per violation. The 
statute further states that the penalty imposed “will constitute an actual substantial 
economic deterrent to the violation for which it is assessed.” 

Once enforcement by KDHE has begun, the alleged violator will have the 
opportunity to resolve the case through a settlement agreement with KDHE. The 
settlement will be in the form of a Consent Agreement and Final Order of the 
Secretary (CAO) for the resolution of the enforcement action, and will include an 
agreed civil penalty to be paid by the alleged violator. Supplemental 
environmental projects (SEPs) may be considered in lieu of portions of the 
penalty. For more information about SEPs, review the KDHE Bureau of Air and 
Radiation SEP Policy.   

This document has been prepared to establish procedures to be used by KDHE 
personnel in developing proposed administrative penalties for consideration by 
management of KDHE for violations of the state and federal air quality 
regulations.  Criminal enforcement cases are not covered by this enforcement 
policy. 

The procedures contained in this document are intended to be used solely as 
guidance for KDHE personnel in conjunction with the overall Division of 
Environment Enforcement strategy and other KDHE guidance as part of a 
comprehensive Bureau of Air and Radiation (BAR) compliance and enforcement 
program.  Each proposed enforcement action and/or administrative penalty must 
be approved by the Director of BAR, the Director of Environment, and the 
Secretary of KDHE before it is final. During the process of developing 
enforcement actions and penalties, agency management may revise the proposed 
action at any time.  This policy is intended to serve only as guidance, with final 
decisions made by KDHE management during the process.  This policy document 
is not intended and cannot be relied upon to create rights, substantive or 
procedural, enforceable by any in litigation with the State of Kansas. KDHE 
reserves the right to variances with this policy in those cases where individual 
circumstances dictate a lower or higher penalty. 

II. GOALS 

This policy has been prepared to accomplish multiple goals. 

A. To ensure that any administrative penalty issued by KDHE will have the 
deterrent effect required by the statute. 

7/14/2005 Page 1 of 13 
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B.	 To recognize facilities that have shown exemplary effort to comply with 
existing environmental regulatory requirements by investing in environmental 
improvements beyond the minimum required.  This will be accomplished by 
including such expenditures in the calculation of penalties. 

C.	 To ensure consistent, equitable treatment in the calculation of penalties. 

D. To ensure the wise use of limited program resources by developing an easy-
to-follow formal process which can be readily applied to most circumstances. 

To achieve these goals, this policy outlines procedures to ensure factors specific 
to the facility and the violation are considered in developing the penalty amount. 

III. 	DETERMINING NONCOMPLIANCE 

A.	 Methods 

There are several different ways that BAR might discover a 
noncompliance.  Compliance inspections are conducted by local agencies 
and KDHE district inspectors. The purpose of an inspection is to assess 
the source’s compliance with applicable state and federal air quality 
regulations and permit conditions.  The same inspectors also investigate 
complaints.  For example, a neighbor might call to report a visible plume 
caused by control equipment being non-functional.  If the control 
equipment is required by a regulation or permit, then a noncompliance 
exists. Performance tests physically measure the emissions under 
controlled conditions from an emission point at a source or emission unit. 
Performance testing is usually conducted because a state rule, a federal 
rule, or a permit requires it to demonstrate compliance with an emission 
limit.  Sometimes the test indicates that a facility is not in compliance with 
the applicable emission limit.  BAR also reviews reports required by 
permits, state and federal regulations, and Consent Agreements and Final 
Orders of the Secretary (CAOs) or Administrative Orders (AOs).  If the 
reports document that a noncompliance exists, then BAR must address the 
issue. 

B.	 Type of Response 

If a noncompliance is discovered, BAR will respond in one or more of the 
following ways: 

1.	 Noncompliance Actions (these actions may be completed by either 
BAR staff or by district or local agency inspectors) 

x On-site review and discussion 

x Notice of Noncompliance (NON) 

x Follow-up inspections after issuance of NON 
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x	 Referral to K-State’s Small Business Environmental 
Assistance Program (SBEAP) for assistance 

x	 Referral to BAR compliance or permitting staff for assistance 
2.	 Enforcement Responses 

x Administrative Order (AO) 

x Consent Agreement and Final Order of the Secretary (CAO) 
3.	 Civil Enforcement 

x Referral to State Attorney General (AG) office for district 
court filing 

x	 Referral to AG office for emergency cease and desist orders 
(all referrals are by the KDHE Legal Office and Secretary of 
KDHE only) 

4.	 Criminal Enforcement 

x Referral to AG office 

x Referral to federal criminal enforcement agencies 
(Department of Justice)  

(all referrals are by the KDHE Legal Office and Secretary of 

KDHE only) 


. 

IV.	 DETERMINING THE PENALTY 

A.	 The Base Penalty 

The first step in determining the proposed administrative penalty is to 
establish the base penalty. The base penalty is determined by using the 
table in Appendix A. This table lists various violations grouped by 
functional categories such as permitting, reporting, emissions, monitoring 
and record keeping. Where appropriate, each functional category is further 
subdivided into categories for small and large sources of air pollutants. 
Within each if these categories is a base penalty for a functional category 
of violations. 

For the purposes of this policy, air pollution sources will be divided into 
two categories based on actual emissions from the source. Large emitters 
are those sources with actual emissions greater than 100 tons per year of 
oxides of nitrogen, sulfur dioxide, carbon monoxide, particulate matter, 
particulate matter with an aerodynamic diameter of 10 microns or less, and 
volatile organic compounds. Large emitters also include those sources 
with actual emissions greater than 10 tons per year of an individual 
hazardous air pollutant (HAP) or 25 tons per year of any combined HAPs. 
Small emitters are sources that have actual emissions below the above 
thresholds. Large emitters are much more likely to impact public health or 
the environment and the penalties for such sources should reflect this fact. 
The table in Appendix A has separate columns for large emitters and small 
emitters. A base penalty amount is established for large emitters and for 
small emitters in each of the functional categories of violations. 
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Facility specific and violation specific factors will affect the final 
proposed penalty amounts.  Subsection B, Modifying the Base Penalty, 
will describe various factors related to the violations that are reviewed and 
may be taken into consideration for penalty amount determination. In 
addition, Subsection B addresses the gravity of these factors related to the 
violations for the purpose of appropriate and consistent modification of the 
base penalty amount.  

The Penalty Calculation Worksheet contained in Appendix B will be used 
to develop the proposed penalty amount. The base penalty for a specific 
violation is entered into the Penalty Calculation Sheet and is the starting 
point for development of the proposed penalty amount. 

B. Modifying The Base Penalty 

To promote equity, the system for penalty assessment must have enough 
flexibility to account for the unique and specific facts of each case, yet still 
produce consistent results to ensure similar violations among similar 
violators are treated with consistency. This is accomplished in this policy 
by identifying many of the legitimate differences between cases and 
providing guidelines for adjusting the base penalty amount when some of 
these conditions occur. This section of the policy will address how the 
administrative penalty development will take into consideration the factors 
related to facility and violation specific factors. The following factors 
regarding the facility will be evaluated for each case: 

x The violator’s full compliance history 

x The violator’s good faith efforts to comply, or negligence in 
complying 

x Facility emission levels 

The factors designed to measure the seriousness of the violations are as 
follows: 

x Actual or potential harm to the public health or environment 

x Number or duration of violations 

x Importance to the success of a particular regulatory strategy 

These factors are then evaluated and used to modify the base penalty 
amount obtained from the table in Appendix A. The base penalty amount 
can be increased or decreased as a result of the consideration of the factors 
listed above. Both groups of factors will be discussed in greater detail in the 
following subsections 1 and 2. 
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1. Facility-Specific Factors 

The evaluation of the facility-specific factors will be performed one 
time for all of the violations covered by a specific administrative 
action. Each of these factors described below will be evaluated as it 
applies to a specific case. In those cases where a factor is not relevant, 
the Penalty Calculation Worksheet should be marked to indicate non-
relevancy. For all others evaluate the factor and document the result on 
the worksheet. The procedures and criteria to be used in evaluating 
each of the above factors are described below. 

a. 	 The Compliance History 

The first factor to be evaluated is the violator/facility’s full 
compliance history. This factor rates the facility’s past 
environmental compliance history, including past notices of 
noncompliance, administrative orders, penalties and civil or 
criminal actions. The primary focus of the compliance history 
evaluation will be for violations related to the air quality control 
program, but past enforcement actions in other environmental 
programs may be taken into consideration as well in the 
determination of the compliance history multiplier factor. The 
compliance history will be evaluated by conducting a file review 
within the Bureau of Air and Radiation, by accessing the 
departmental databases to review past administrative or civil 
actions against the company or facility, and by contacting 
compliance staff from other bureaus with the Division of 
Environment to determine whether current violations are being 
addressed. Criteria that will be evaluated will include: 

x	 Existence of administrative, civil, or criminal environmental 
actions against the company or facility issued by KDHE or 
another governmental agency. 

x The level of penalties that were assessed in past administrative, 
civil, or criminal actions against the company or facility. 

x The number of notices of noncompliance issued to the 
company or facility in the past. 

x Whether or not past agency actions were taken for similar 
violations as contained in the current proposed action. 

In the evaluation of the above criteria, greater emphasis should be 
placed on actions or notices of noncompliance that have occurred 
within the past five years. Actions that are older than five years 
may not be indicative of current operating or management 
practices. 
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The base penalty amounts contained in the table in Appendix A 
were established for air pollution emission sources with a good 
compliance history. Companies or facilities with a history of 
noncompliance will have the base penalty adjusted upwards, up to 
100%, depending upon the number and degree of the above factors 
that are established in the company or facility compliance history 
review. 

Violator’s Good Faith Efforts to Comply 

The second set of factors to be evaluated is the violator’s good 
faith efforts to comply, or negligence in complying with the 
Kansas Air Quality Control Statutes and Regulations. The 
following components should be evaluated when assessing this 
factor. 

x The degree of control the violator had over the events 
constituting the violation. 

x The forseeability of the events constituting the violation. 

x The level of sophistication within the industry in dealing with 
compliance issues or the accessibility of appropriate control 
technology (if this information is readily available). 

x The extent to which the violator knew or should have known of 
the legal requirement which was violated. 

Degree of cooperation: The degree of cooperation from the 
violator in remedying the violation is an appropriate factor to 
consider in adjusting the penalty. Cooperation by a violator 
includes activities such as promptly self-reporting noncompliance, 
instituting comprehensive corrective action after discovery of the 
violation, and cooperating during any investigation of the 
violation. In evaluating the degree of cooperation by a source, 
agency staff will review the timeliness of the response by the 
facility and the quality of the response. 

The base penalty amounts in Appendix A were established 
assuming the source was not willful or negligent and cooperated 
with the agency to resolve the violations. If the evaluation of the 
facility shows signs of willfulness or negligence or the facility has 
not been cooperative in resolving violations, the base penalty 
amount will be increased.  The base penalty amount can be 
increased up to 50%.  For those cases where the facility has shown 
a very timely response along with a very high quality response, the 
base penalty amount can be decreased up to 50%. 
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c. Facility Emission Levels 

As discussed earlier, air pollution sources are divided into two 
categories based on actual emissions from the source, large and 
small.  Large emitters are much more likely to impact public health 
or the environment and the penalties for such sources should 
reflect this fact. A base penalty amount is established in Appendix 
A for large emitters and for small emitters in each of the functional 
categories of violations. 

2. Violation-Specific Factors 

The first three factors considered in modifying the base penalty 
amount focus on historical and current conditions related to the facility 
or company that is the subject of the enforcement action.  The next 
group of factors that will be considered relate to the nature and 
severity of the violations. The evaluation of the actual violations will 
be performed on each separate violation and an appropriate adjustment 
made for each violation.  Each of the factors described below will be 
evaluated as it applies to each violation. In those cases where a factor 
is not relevant to the violation, the penalty worksheet should be 
marked as such.  For all other factors, the person doing the penalty 
calculation should complete the evaluation of the factor and document 
the result on the worksheet.  The procedures and criteria to be used in 
evaluating each violation are described in further detail below. 

a. Actual or Potential Harm to Public Health or the Environment 

This factor evaluates whether, and to what extent, the violation 
actually resulted or was likely to result in the emission of 
pollutants that cause harm to the public health or the environment. 
The base penalty (Appendix A) establishes lower penalty amounts 
for potential emissions than actual emissions. These base penalty 
amounts are also based on the assumption that an actual release did 
not cause harm to the public health or the environment. In those 
cases where documented health or environmental effects occurred 
as a result of a release, the base penalty amount should be 
increased, up to 50% of the base penalty amount. The highest 
documented level of emission violation may be considered when 
evaluating this factor. If that high level is not representative of the 
violation time period, a more representative level may be used. 

b. Number and Duration of Violations 

Certain violations will normally be evaluated as discrete events. 
For these situations, each documented violation will be assessed a 
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penalty based on the base penalty (Appendix A). These violations 
involve events that are short in duration, or are discovered and 
documented during an inspection. Repeat occurrences would be 
dealt with as separate violations. Examples of such violations 
would be failure to submit a notice, or failure to monitor an 
emission at a particular point in time.  Failure to perform such an 
action cannot readily be corrected by performing the action at a 
later date. 

Other violations are considered to be continuing in nature. These 
violations exist until the source performs the required actions 
needed to bring the facility into compliance. Examples of 
continuing violations include, but are not limited to: operating 
without a required permit; failure to conduct a performance test 
when required; and emissions violations that are documented 
through continuous emissions monitoring systems; or through 
performance tests showing a facility out of compliance with an 
emission standard or limitation for a period of time. 

The base penalty amounts contained in Appendix A were 
established for discrete violations that are addressed promptly. To 
determine the number of events that should be attributed to a 
continuing violation, the violations will be characterized by the 
type and severity of violation. In regard to type, each violation will 
be designed as: actual release, potential release, or programmatic. 
In regard to severity, each violation will be characterized as either 
major or minor. After characterizing the type and severity of a 
continuing violation, Table A will be used to determine the number 
of events that should be attributed to the violation. The source’s 
efforts and timeliness in eliminating an emissions violation will be 
considered in determining the number of events that will be used 
for those continuous violations that are not treated as single events 
as single events in Table A. 

Table A. Characterizing Continuous  

Violations for Penalty Calculations 

Type of 

Violation 

Severity of Violation Number of Events 

Actual 
Release 

Major Up to daily 

Minor Up to monthly 

Potential 
Release 

Major Up to monthly 

Minor Single event 

Programmatic Major Up to monthly 

Minor Up to monthly 
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c. Importance to the Regulatory Strategy
 

This factor focuses on the importance of the requirement to 
achieving the goals of the Kansas Air Quality Control Act and 
federal Clean Air Act and implementation regulations. For 
example, the New Source Performance Standard (NSPS) 
regulations contained in 40 CFR Part 60 may require owners and 
operators of new sources to conduct emissions testing and to report 
the test results within a certain time after startup. If a source owner 
or operator does not report the test results, KDHE would have no 
way of knowing whether that source is complying with the 
applicable NSPS emission limits.  Non emission-related violations 
are considered to be programmatic in nature. 

The base penalty amounts contained in Appendix A assume that all 
or most of the program requirements have not been met by the 
source. In cases where portions of the requirement have been met, 
reductions from the base penalty amount may be considered. 

C. Calculating the Economic Benefit of Noncompliance 

An important goal of this policy is the equitable treatment of the regulated 
community. One mechanism for promoting equitable treatment is to 
recover the economic benefit of noncompliance in an administrative 
penalty assessment. This approach prevents violators from benefiting from 
their noncompliance relative to parties who have complied with 
environmental requirements.  In order to ensure that penalties recover any 
significant economic benefit of noncompliance, it is necessary to have 
reliable methods to calculate that benefit. The existence of reliable 
methods also strengthens KDHE’s position in both litigation and 
negotiation of assessing civil penalties. 

This section sets out guidelines for computing the economic benefit 
components. It first addresses costs that are delayed by noncompliance. 
Then it addresses costs that are avoided completely or in part by 
noncompliance. It also identifies issues to be considered when computing 
the economic benefit component for those violations where the benefit of 
noncompliance results from factors other than cost savings. The section 
concludes with a discussion of the circumstances where the economic 
benefit component may be mitigated. 

1. Delayed and Avoided Cost 

In many instances, the economic advantage to be derived from 
noncompliance is the ability to delay making the expenditures 
necessary to achieve compliance. For example, a facility that fails to 
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install a scrubber will eventually have spent the money needed to 
install the scrubber in order to achieve compliance. An economic 
advantage can also result from avoiding costs entirely. Avoided costs 
are associated with activities that should have taken place in the past, 
that will not or cannot be performed when the violation is discovered. 
This could be because conducting the activity would not be possible or 
would no longer serve any purpose. An example of avoided costs is 
the operations and maintenance expenses for an air pollution control 
device that was not installed when required by a regulation. The 
following items will be evaluated for each violation to determine 
whether a source has gained economic benefit through delayed or 
avoided costs during the period of time of the violation: 

x Did the source avoid or delay capital outlay for air pollution 
control equipment, process changes needed to reduce air pollution, 
or air pollution monitoring equipment required by a permit or rule 
applicable to the facility or unit that is the subject of the violation? 

x Did the source accrue any interest by avoiding or delaying capital 
for air pollution control or monitoring equipment that is applicable 
to the facility or unit that is the subject of the violation? 

x Did the source avoid or delay maintenance or operating costs for 
existing air pollution control or monitoring equipment or required 
equipment that was not installed? 

x Did the source avoid or delay contractual costs by failing to 
conduct or delaying performance tests or other required activities 
normally conducted by third parties? 

x Did the source avoid operation and maintenance costs by 
disconnecting or failing to properly operate and maintain air 
pollution control or monitoring equipment? 

x Did the entity receive revenue due to noncompliance? 

If the answer is “yes” to any of the above questions, then BAR 
compliance staff will estimate the economic benefit gained from 
noncompliance.  In the Kansas air quality program, the most likely 
cases where a source will realize significant economic benefit from 
noncompliance are in the Prevention of Significant Deterioration 
(PSD) program and implementing RACT rules in the Kansas City 
metropolitan area. In cases where the economic benefit of 
noncompliance is moderate, BAR compliance staff will use a 
simplified version of determining economic benefit where only capital 
expenditures, one-time non-depreciable expenditures, and periodic 
costs such as maintenance and operational costs will be evaluated to 
perform the calculation of economic benefit. 

Capital expenditures include all depreciable investment outlays 
necessary to achieve compliance with the environmental regulations or 
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permit conditions. Depreciable capital investments are usually made 
for items that eventually wear out, such as buildings, equipment, or 
other long-lived assets. Examples of typical capital investments that 
would be evaluated are baghouses, scrubbers, or other air pollution 
control equipment. One-time, non-depreciable expenditures include 
delayed costs the facility would have made earlier in order to prevent 
the violation. Such costs are for items that need only be made one time 
and do not wear out. Examples of these costs may include purchasing 
land or setting up a data monitoring system. Periodic costs are those 
recurring costs that are associated with operating and maintaining 
required pollution control or monitoring equipment. 

In those cases where substantial economic benefit has occurred, BAR 
compliance staff may use the BEN model prepared by the 
Environmental Protection Agency to reflect those financial conditions 
existing in Kansas. The calculated economic benefit of noncompliance 
may then be adjusted. 

2. Adjustments to the Economic Benefit Calculation 

This policy will take into consideration the facility’s proactive 
environmental status to adjust the economic benefit calculation portion 
of a proposed penalty. The intent is to encourage facility management 
to perform activities conducive to environmental protection that are 
above and beyond those required by federal, state, and local 
environmental, safety or public health regulations. Activities that meet 
these criteria would include, but are not limited to, pollution 
prevention expenditures, implementation of an environmental 
management system (EMS), and environmental related plant 
improvements and ISO 14,000 certifications. Expenditures for all 
environmental media and programs may be considered during the 
preparation of the AO or CAO, if KDHE has information available 
regarding such activities. In addition, such a program may be 
considered during settlement negotiations in the case where a facility 
can document expenditures for such activities after receipt of the 
administrative order. The policy allows for a consideration of up to a 
one-on-one reduction in the economic benefit calculation for those 
documented activities. 

The agency person assigned to develop the penalty will contact K
State’s Pollution Prevention Program to determine whether the facility 
has submitted applications for or received awards for pollution 
prevention or recycling activities at the facility. 

The following factors will be afforded consideration by BAR 
compliance staff in evaluating whether an activity or expenditure 
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qualifies to be considered in reducing the economic benefit 
calculation: 

x Was the improvement or change the adoption of an innovative 
pollution prevention technology that resulted in a significant 
environmental benefit? 

x Facilities that have received grants from KDHE or other 
governmental agencies will not be able to consider the grant 
expenditures as dollars spent on proactive environmental projects. 

x Was the improvement or change required in a federal, state or local 
air quality, safety, or public health regulations, such as a Maximum 
Achievable Control Technology (MACT) standard or Reasonably 
Available Control Technology (RACT) rule? 

x Did the improvement or change result in a quantified and 
measurable reduction in the release of pollutant into the 
environment? 

There are two additional circumstances where mitigating the economic 
benefit component of the proposed penalty may be appropriate. The first 
of these is when the economic benefit component involves an insignificant 
amount.  Assessing the economic benefit component and subsequent 
negotiations will often represent a substantial commitment of resources. 
Such a commitment may not be warranted in the case where the 
magnitude of the economic benefit component is not likely to be 
significant, and because it is not likely to have substantial financial impact 
on the violator. For this reason, KDHE will use discretion not to seek the 
economic benefit where it is less that $5,000. 

Compelling public concerns may result in KDHE not seeking to recover 
the economic benefit component. This will be done only in cases where it 
is absolutely necessary to preserve the countervailing public interests. 
Such a settlement might be appropriate where the recovery would result in 
plant closings, bankruptcy, or their extreme financial burden, and there is 
an important public interest in allowing the facility to continue in business. 
Alternative payment plans, such as installment payments with interest, 
should be fully explored before resulting to this option. This exemption 
does not apply to institutions where there is a likelihood of a continual 
harmful noncompliance. The economic benefit component may also be 
mitigated in enforcement actions against nonprofit public entities, such as 
municipalities and publicly owned utilities, where profit motivations do 
not apply and assessment threatens to disrupt continued provision of 
essential public services. 

After adjusting the economic benefit component for any above 

circumstances, the final economic benefit amount is added to the proposed 

base penalty on the Penalty Calculation Worksheet to reach the proposed 
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Appendix B 

BUREAU OF AIR AND RADIATION 


PENALTY CALCULATION WORKSHEET
 

Facility: _________________________ Source ID Number: _______________ 
Case No. ________________________ Preparer: ________________________ 

A. Economic Benefit: 

Description of action that resulted in economic benefit (include dates of noncompliance): 


Economic benefit calculated using: BEN Model Other 
If method other than BEN, attach calculation 

     Preliminary economic benefit amount: $ __________ 

Description of eligible proactive environmental activities performed by company: 

              Amount spent on proactive activities: $ __________ 

              Net economic benefit amount: $ __________ 

Violation Number 1: 

VIOLATION: BASE PENALTY AMOUNT: $ 

Violation Specific Factors: Adjustment: Increase/Decrease: 

Actual or potential environmental harm Increased up to 50% $ 

Importance to the regulatory strategy Decreased up to 50% $ 

Facility Specific Factors: 

Facility compliance history Increased up to 100% $ 

Negligence in complying with standards 
or good faith effort to comply 

Increased up to 50% 
Decreased up to 50% 

$ 

Number or duration of violation From single event to daily for 
duration of violation per policy 

multiply adjusted  
amount by ______ 

ADJUSTED BASE PENALTY: 

7/14/2005
 



                                                                                                     

      

      

   

   
   

 

Appendix B 


Violation Number 2: 


VIOLATION: BASE PENALTY AMOUNT: $ 

Violation Specific Factors: Adjustment: Increase/Decrease: 

Actual or potential environmental harm Increased up to 50% $ 

Importance to the regulatory strategy Decreased up to 50% $ 

Facility Specific Factors: 

Facility compliance history Increased up to 100% $ 

Negligence in complying with standards 
good faith effort to comply 

Increased up to 50% 
Decreased up to 50% 

$ 

Number or duration of violation From single event to daily for  
duration of violation per policy 

multiply by ______ 

ADJUSTED BASE PENALTY: 

Violation Number 3: 


VIOLATION: BASE PENALTY AMOUNT: $ 

Violation Specific Factors: Adjustment: Increase/Decrease: 

Actual or potential environmental harm Increased up to 50% $ 

Importance to the regulatory strategy Decreased up to 50% $ 

Facility Specific Factors: 

Facility compliance history Increased up to 100% $ 

Negligence in complying with standards 
good faith effort to comply 

Increased up to 50% 
Decreased up to 50% 

$ 

Number or duration of violation From single event to daily for  
duration of violation per policy 

multiply by ______ 

ADJUSTED BASE PENALTY: 

Net economic Benefit amount: $ ______________ 
Adjusted base penalty amount(s) + $ ______________ 

Final proposed penalty amount $ ______________ 

7/14/2005 
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I. EXECUTIVE SUMMARY
 

Major Issues 

The SRF review of Kansas identified the following major issues: 

•	 Inspection reports did not consistently communicate noncompliance as a violation or set 
the expectation that noncompliance must be corrected. 

•	 The state consistently accounts for gravity, but not an estimate of economic benefit, in its 
penalty calculations. 

•	 The practice of overriding violation flags in the federal database was used more 
frequently than necessary, and sometimes inappropriately, to show major facilities as 
being in compliance. 

Summary of Programs Reviewed 

I. Clean Water Act/National Pollutant Discharge Elimination System Program 

The SRF Round 2 Review for Federal Fiscal Year (FFY) 2010 in Kansas covered only the 
CWA/NPDES compliance and enforcement program.  The EPA reviewed Kansas’ Clean Air Act 
and Resource Conservation and Recovery Act programs under SRF Round 2 in 2010. 

The problems that necessitate state improvement and require recommendations and 
actions include: 

•	 Inconsistent communication of noncompliance as a violation in inspection reports and 
setting the expectation that noncompliance must be corrected; 

•	 The manner of estimating and/or calculating economic benefit in penalty orders, or 
otherwise providing a rationale for its exclusion, which was an issue raised in the SRF 
Round 1; 

•	 Inappropriate use of manual overrides in the federal database to show major facilities as 
being in compliance; and 

•	 Gaps in entry of required data elements in the federal database, requiring state and EPA 
actions. 

Areas meeting SRF program requirements or with minor issues for correction include: 

•	 Quality of compliance monitoring reports; 
•	 The need for more consistent articulation of Significant Non-Compliance; 
•	 Completion of program workplan commitments, including inspections; 
•	 Timely and appropriate use of enforcement actions; 
•	 Use of enforcement actions that require a return to compliance; and 
•	 Documenting receipt of penalty payment. 

11/14/2011	 Page 3 of 29 



              

 
   

 
   

   
  

  
   
  

 
  

   
   

  
 

 
     

   
     

  
    

  
 
 

  
 

 
 

   
  

   
   

 
 

  
 

  
    

 
   

   
    

  
 

 

II. BACKGROUND INFORMATION
 
ON STATE PROGRAM AND REVIEW PROCESS
 

The State Review Framework (SRF) is a program designed to ensure that EPA conducts 
oversight of state and EPA direct implementation compliance and enforcement programs in a 
nationally consistent and efficient manner. Reviews look at 12 program elements covering data 
(completeness, timeliness, and quality); inspections (coverage and quality); identification of 
violations; enforcement actions (appropriateness and timeliness); and penalties (calculation, 
assessment, and collection). 

Reviews are conducted in three phases: analyzing information from the national data systems; 
reviewing a limited set of state files; and development of findings and recommendations. 
Considerable consultation is built into the process to ensure that EPA and the state understand 
the causes of issues, and to seek agreement on identifying the actions needed to address 
problems. 

The reports generated by the reviews are designed to capture the information and agreements 
developed during the review process in order to facilitate program improvements. The reports are 
designed to provide factual information and do not make determinations of program adequacy. 
EPA also uses the information in the reports to draw a “national picture” of enforcement and 
compliance, and to identify any issues that require a national response. Reports are not used to 
compare or rank state programs. 

A. GENERAL PROGRAM OVERVIEW 

A1. Agency Structure 

The Kansas Department of Health and Environment is responsible for implementing the NPDES 
program in Kansas.  NPDES permitting is the responsibility of the KDHE Bureau of Water, 
located in KDHE’s central office in Topeka.  The compliance monitoring and enforcement 
program is shared by the Bureau of Water and the Bureau of Environmental Field Services, 
which has a presence in six district offices located throughout the state. 

A2. Compliance/Enforcement Program Structure and Roles and Responsibilities 

Most compliance monitoring takes place at the district office level, where staff familiar with 
local facilities conduct inspections and respond to complaints.  District offices handle most initial 
responses to noncompliance discovered via inspections and self-monitoring reports, although the 
central office sometimes initiates those responses as well.  Formal enforcement, on the other 
hand, is a sole function of the Bureau of Water in the central office.  The state Attorney General 
is the only other state governmental entity that is involved in the filing of enforcement actions in 
Kansas, but this only happens in the very rare occasion when enforcement litigation is referred 
from the administrative realm at KDHE to the judicial realm at the Attorney General. 

KDHE is actively involved with numerous state agencies in the improvement and protection of 

11/14/2011 Page 4 of 29 



              

  
   

 
   

    
 

 
 

   
 

  
 

 
 

   
 

   
 

  
 

 
 

  
  

  
    

 
   

 

  
 

 
  

 
 

 
   

  
   

     
  

water quality.  KDHE water quality initiatives are included in the State Water Plan administered 
by the Kansas Water Office; the Kansas Department of Parks, Wildlife, and Tourism shares 
monitoring data with KDHE and assists in fish kill investigation; stream obstructions associated 
with NPDES discharges are handled by the Kansas Department of Agriculture/Division of Water 
Resources; etc. 

Enforcement Policy and Escalation Process 

The guidance that KDHE follows to assure compliance and conduct enforcement in the NPDES 
program is described in the Water Quality Guidance Memorandum, effective in 1997.  The 
subject of the memorandum is Wastewater Enforcement Guidance, and it describes the 
enforcement tools available to all NPDES program areas.  Staff from EPA and KDHE discussed 
the content of the guidance memo during the on-site review, and the following paragraphs 
summarize the guidance as it pertains to enforcement escalation. 

The objective of the KDHE Bureau of Water under this guidance is to solve water quality 
problems and correct permit violations as quickly as reasonably possible and to do so first 
through cooperation rather than confrontation.  The guidance also states that the strength of an 
appropriate enforcement tool depends on the severity of the violation, the potential for 
environmental or health impact, and the actions or inactions of the violator.  As such, KDHE 
aims to proceed with the simplest appropriate approach to solving a problem and escalating if 
results are not achieved. 

When the central or district office discovers a violation through inspection, DMR review, facility 
self-report, complaint, or other means, the initial response is usually a visit, inspection, or 
issuance of a warning via telephone or letter.  If this approach proves ineffective, or the nature of 
the violation warrants a stronger initial response, KDHE will issue a directive or move directly to 
an administrative order. A directive is a firmly worded letter stating the problem and directing 
correction of the problem.  KDHE uses directives in situations where the state’s discretion 
suggests that an administrative order is not necessary to correct the problem.  Directives can, 
however, serve as the basis for orders if problems are not corrected.  An administrative order, as 
the strongest remedy in KDHE’s toolbox, is used to legally require certain corrective actions, 
assess civil penalties, place a prohibition on system extensions, or some combination of all three.  
State administrative orders are consistent with the federal definition of formal enforcement. 

In cases of noncompliance involving unique violations, possible criminal wrongdoing, or 
ineffectiveness of the above enforcement tools, the Wastewater Enforcement Guidance provides 
that KDHE may use its discretion to refer the case to the state Attorney General or the Regional 
Office of EPA.  In FFY 2010, the state did not have any enforcement outcomes that relied on the 
route of referral. 

Upon the state’s discovery of noncompliance, the Wastewater Enforcement Guidance does not 
specify an appropriate allowance of time for returning to compliance before escalation to an 
administrative order is necessary. However, the guidance does specify that warning letters and 
directives will request or require correction of the problem within a definite time frame. 
Warning letters and directives, as well as violators’ follow-up to them, are tracked by the district 

11/14/2011 Page 5 of 29 



              

 
   

  
 

 
 

  
  

   
   

 
 

 

  
 

  
 

  
  

  
  

 
 

    
 

 
  

 
 

  
      

 
  

 
   

 
   

 
 

 
 

 

or central office that issued it.  Because there is no centralized tracking of issuance and follow-up 
to warning letters and directives, KDHE relies on discretion of the issuing office for escalation of 
problems that are not timely resolved through those means.  All matters being escalated to formal 
enforcement go to the central office in Topeka, where administrative orders are drafted, issued, 
tracked for resolution, and if necessary, referred to the state Attorney General or EPA. 

The Kansas Administrative Procedures Act provides that all administrative orders are subject to 
a hearing if requested by the recipient.  Appeal to the court system is also available if the 
recipient of the order is not satisfied with the results of the administrative hearing. As a result of 
the hearing and appeals process, the state may use consent decrees, consent orders, and consent 
agreements to change the terms of administrative orders.  Alternately, the consent process can be 
used to issue an initial formal enforcement action if prior discussion with the responsible party 
indicates that it is the best path forward. 

To assist KDHE in selecting enforcement tools when the cooperative approach does not succeed, 
and to provide for assessment of penalties, the Wastewater Enforcement Guidance includes a 
general matrix describing the range of responses for serious versus significant violations of state 
rules, regulations, permit conditions, or other requirements.  The general matrix gives a range of 
responses that applies to large entities or entities of any size in substantial violation and a 
separate range for small and middle-sized entities otherwise in substantial compliance.  The 
range of responses include consideration of a penalty from a minimum of $1000 for serious 
violations at small and middle-sized entities to a maximum allowed by Kansas law of $10,000 
per day per violation for significant violations at large entities in substantial violation.  A penalty 
matrix establishes a formula for calculating a penalty that starts with a dollar amount from the 
general matrix and multiplies it by the following four factors: stream classification, 
environmental effect, willfulness and cooperation, and economic benefit.  For each factor, a 
numeric value is selected from a table giving discrete values corresponding to descriptive 
criteria. 

With regard to the economic benefit factor, the penalty matrix states that it should include the 
economic benefit, if any, of noncompliance.  Types of economic benefit described in the matrix 
match those that EPA considers to be delayed and avoided costs, and the matrix states that the 
calculation should account for interest and the inflation rate during the period of noncompliance.  
These characteristics of penalty calculation are consistent with the financial principles 
underlying EPA’s BEN model.  Although KDHE – Bureau of Water does not utilize the BEN 
model or any similar financial model on a consistent basis, the state’s penalty matrix outlines the 
economic benefit considerations that EPA expects to be included in a penalty calculation.  
During the program review, EPA assessed how well KDHE’s penalty calculations do in fact 
account for these considerations, and Part IV of the report describes the findings. 

A3. Local Agencies Included/Excluded from the Review 

Local agencies do not assume any NPDES program responsibilities in Kansas and were therefore 
not considered during the program review. 

A4. Resources 

11/14/2011 Page 6 of 29 



              

 
      

    
     

    
  

 
 

 
  

    
     

  
  

 

 
  

  
 

  
  

    
 

        
    

  
   

  
 

  
 

     
   

    
  

    
 

 
   

 
 

     
  

Resources available to KDHE to implement the entire NPDES program include 43.1 full-time 
equivalent staff that are funded by the Clean Water Act Section 106 grant to KDHE plus state 
matching and overmatch funds.  16.7 FTEs are allocated to permitting and grant management 
functions.  The remaining 26.4 FTEs consist of 18 for compliance monitoring, mostly in the six 
district offices, 3.5 for enforcement, 1.5 for data management, and 3.4 for reporting. 

A5. Staffing/Training 

KDHE was under a hiring freeze at the time of review and the outlook for additional resources in 
the future is bleak.  State budget cutbacks as well as EPA cutbacks in the §106 STAG portend 
fewer resources. EPA’s workload model for the water quality programs indicates KDHE is 
staffed at 40-50% of the level needed to run the water quality programs in a manner that would 
reflect full implementation of all EPA guidance and policy as of 2000.  EPA has added numerous 
additional expectations to state programs via policy and regulation since 2000, thus making the 
resource shortfall even more acute.  To overcome the resource shortage, however, KDHE firmly 
believes it focuses its resources on those core program areas that bring about the most cost-
effective protection and improvement of water quality.  In balance, certain other program 
functions that KDHE views more as “paperwork” activities have a lower priority and are left 
incomplete. 

New personnel in KDHE district offices must complete a regimented training program prior to 
independently conducting compliance monitoring activities.  This program begins with a general 
employee orientation to cover basic policies and departmental functions.  The second part 
consists of several phases of training that include field training, practice inspections under the 
tutelage of an experienced inspector, and oversight inspections to test the proficiency of the 
apprentice. The training is specific to the types of industrial and municipal wastewater treatment 
and agricultural operations that the new staff will be responsible for inspecting.  New staff are 
also expected to read several manuals and complete safety training.  New staff in the central 
office of KDHE complete a similar orientation and phased training under the wings of a mentor 
before performing all job functions independently. 

A6. Data Reporting and Tracking Systems 

KDHE is a batch user of the Permit Compliance System (PCS), which means it maintains its 
own databases for internal tracking of compliance monitoring and enforcement activities and 
uploads federally reportable data to PCS from its internal system in batches.  The primary 
internal database is an Oracle system, used by central and district offices, that accounts for 
facility information, permit data, Discharge Monitoring Report (DMR) data, other self-reported 
monitoring information, inspection activities, and enforcement actions.  Another database that 
KDHE uses is a Lotus Notes database for tracking enforcement action compliance schedules, 
permit compliance schedules, and regulated entities’ compliance with the milestones in those 
schedules. 

A third component of the KDHE tracking system, though not a database, is the DEEMERs 
system.  About 120 wastewater permittees submit their DMR data to KDHE through the 
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DEEMERs electronic reporting system.  DEEMERs consists of a program residing on the 
permittee’s computer into which the permittee enters monitoring data and certifies to its 
authenticity before submitting an electronic file to KDHE.  Through an automated process, the 
DEEMERs DMR data is loaded into the Oracle database for KDHE’s tracking and evaluation.  
DEEMERs is also the source of all batched uploads of DMR data to PCS. Permittees who do not 
use DEEMERs submit their DMR data to KDHE in signed paper format via postal mail.  Staff at 
KDHE manually key this hard-copy DMR data into the Oracle system, although it is not batched 
to PCS. 

KDHE’s existing data tracking systems allow the state to maintain all data elements necessary 
for KDHE to manage the Kansas NPDES program.  A few families of PCS-required data, either 
partially or in their entirety, are not uploaded or directly entered into PCS.  EPA reviewed 
completeness of data in PCS during this program review and includes findings on this matter in 
Part IV of this report.  KDHE has argued that resource constraints preclude the state from 
completely bridging the gap in data entry.  Because several data families cannot be batched in 
the same manner that DMR data is uploaded, they require a larger investment of staff time to 
manually enter and maintain in PCS. 

Preparations are underway at KDHE to become a batch user of the Integrated Compliance 
Information System – NPDES (ICIS-NPDES) by FFY 2013.  KDHE’s transition away from PCS 
is part of EPA’s nationwide plan to move all authorized states to ICIS-NPDES. 

B. MAJOR STATE PRIORITIES AND ACCOMPLISHMENTS 

B1. Priorities 

KDHE does not have enforcement priorities that target specific sectors of the NPDES regulated 
universe.  Rather, KDHE focuses its enforcement resources first on recalcitrant entities.  Another 
priority is to address environmental insults that need immediate attention. The following 
discussion offers more details on how KDHE prioritizes its use of resources in conducting 
compliance monitoring and enforcement in particular NPDES program areas. 

Wastewater 

Inspectors of wastewater facilities use an inspection report format that is tailored to the type of 
treatment technology employed at the facility.  Unique formats are used for waste stabilization 
lagoons, activated sludge plants, trickling filters, rotating biological contactors, quarry 
operations, concrete ready-mix and product plants and their associated facilities, and 
miscellaneous industrial facilities. Inspectors complete the applicable format, which includes a 
combination of checklists and narrative comment boxes, and accompany the report with a 
narrative cover page for transmitting the report to the facility.  The cover page sometimes 
summarizes the major findings of the inspection.  The detailed questions presented on each 
report format allow for a very comprehensive evaluation of the facility’s operation and 
compliance status.  Only occasionally do the state’s inspections of traditional wastewater 
facilities make use of sample collection and analysis.  However, the state has a separate program 
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within the Bureau of Environmental Field Services which conducts sample collection and 
analysis at permitted wastewater treatment facilities. 

KDHE expends some of its enforcement resources on ensuring that corrective actions are taken 
in communities with serious collection system defects and high wet weather flows.  Aligned with 
EPA’s wet weather priorities, KDHE reminds municipal operators, via inspection reports and 
letters, that steps are expected to be taken to eliminate inflow and infiltration and sanitary sewer 
overflows.  Some of the state’s administrative orders address these issues as well.  KDHE also 
reminds municipal operators verbally and in writing that all overflows from the collection 
system, including building back-ups, are required to be reported to the state in the same manner 
as other forms of noncompliance. 

The general matrix in the KDHE’s Wastewater Enforcement Guidance, discussed in Section A2 
above, describes serious versus significant violations and the range of responses to each.  The 
distinction between serious and significant violations in the matrix generally follows the criteria 
that EPA has established for Significant Non-Compliance.  Violations described in the 
“significant” column have a corresponding range of responses that fit into the formal 
enforcement realm, which is also consistent with EPA’s expected response to SNC.  As EPA 
confirmed via discussion with the state, KDHE considers a major permittee’s second appearance 
on the Quarterly Non-Compliance Report (QNCR) to warrant a formal enforcement action, 
though the state does not necessarily take such an action every time this occurs. 

Stormwater 

KDHE issued and enforces a rock quarry permit that contains the requirement that quarries 
develop and implement a Stormwater Pollution Prevention Plan.  In the case of other industrial 
facilities that discharge both wastewater and stormwater, the individual NPDES wastewater 
permit contains the requirement that a SWPPP be developed and implemented.  In addition, there 
may be limits on stormwater outfalls in the permit.  KDHE issues individual Phase I Municipal 
Separate Storm Sewer System permits and a general permit for Phase II MS4s. 

KDHE’s compliance monitoring for construction stormwater consists mainly of investigations in 
response to complaints, although in response to special circumstances the state has actively 
targeted a very small number of construction stormwater inspections.  Furthermore, sites where 
violations have been discovered and a directive or administrative order issued are usually re
inspected to determine the site’s compliance status. 

KDHE’s compliance monitoring of industrial stormwater general permittees is in response to 
complaints.  When industrial wastewater and rock quarry facilities are inspected, the inspector 
assesses compliance with all aspects of the permit.  These permits contain SWPPP requirements 
at all facilities that would otherwise be required to obtain an industrial stormwater permit.  These 
inspections are usually targeted inspections, although they may also be conducted in response to 
complaints.   

Due to a lack of resources, KDHE has not conducted full inspections or audits of MS4 
communities.  The KDHE may respond to a specific complaint in an MS4 community by looking 
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at the community’s Stormwater Management Program and program implementation for the 
subject program area.  KDHE has not taken formal enforcement against any community for 
failure to comply with its MS4 permit requirements.  Because no formal inspections or 
enforcement of the MS4 permits has occurred to date, the program review did not include a 
review of MS4 files. 

Concentrated Animal Feeding Operations 

The NPDES compliance and enforcement program for CAFOs is implemented by both the 
KDHE Bureau of Environmental Field Services and Bureau of Water.  The Bureau of 
Environmental Field Services is primarily responsible for performing inspections.  Other 
activities include inspection follow-ups, tracking return to compliance, and monitoring permit 
compliance deadlines.  The Bureau of Water is responsible for coordinating, reviewing and 
processing all enforcement actions and enforcement follow-up. 

KDHE’s Livestock Waste Management FFY 10 & 11 Work Plan defines the roles and 
responsibilities for both bureaus and it identifies all program priorities for the time period 
covered by the work plan.  The work plan states that, “[KDHE] prioritizes livestock inspections 
by integrating surface water quality databases and livestock facility to designate a facility’s ‘risk’ 
of impairing watersheds and streams.”  The work plan goes on to state that rankings are, 
“…based upon Kansas Animal units, facility history, study data from the Kansas Nutrient 
Reduction Plan and a facility’s location within a high priority watershed as determined by the 
Total Maximum Daily Load (TMDL) process.” 

Pretreatment 

KDHE does not have an authorized Pretreatment Program but shares implementation of the 
program with EPA through a Memorandum of Understanding with the Region.  Under this MOU 
and the state’s Performance Partnership Grant (PPG) workplan commitments, the KDHE permits 
and monitors compliance at Significant Industrial Users located outside cities having approved 
pretreatment programs.  Compliance monitoring for such SIUs includes conducting periodic 
inspections, reviewing semi-annual reports, and taking enforcement when necessary.  Eighteen 
municipalities had approved pretreatment programs at the time of review, and KDHE reviews 
compliance reports received by those cities and conducts an audit or pretreatment compliance 
inspection of each municipality’s program at a frequency established in the PPG workplan. 

EPA randomly selected eight pretreatment industries and program cities for review under the 
SRF metrics.  The findings from the review of these entities are incorporated into the entire 
NPDES enforcement program findings. 

B2.  Accomplishments 

A common aspect of all NPDES program areas is the use of a Compliance Monitoring Strategy 
to establish expectations for how many inspections KDHE and EPA will perform in a given 
fiscal year. EPA and KDHE negotiated a CMS at the beginning of FFY 2010, and the negotiated 
inspection commitments set benchmarks for measuring the state’s performance under the 
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program review topics of inspection coverage and inspection-related commitments. The 
following notable accomplishments pertain to particular NPDES program areas. 

Wastewater 

KDHE’s approach to ensuring compliance at traditional wastewater permittees is to inspect 
majors every year, non-major mechanical facilities once every 30 months, and non-major lagoon 
facilities once every five years.  Despite the flexibility that the CMS offers to reduce the 
inspection frequency at majors, KDHE has chosen to maintain an annual presence at those 
facilities in order to offer operators sufficient technical assistance to be prepared, with both 
equipment and expertise, to reduce nutrients from wastewater flows and ultimately to meet 
nutrient limits at some point in the future.  Many facilities have compliance schedules in their 
permits requiring studies to evaluate the feasibility of meeting nutrient limits with existing 
treatment technology. KDHE also believes inspecting the major facilities annually provides the 
biggest environmental bang for the buck.  The 55 major facilities constitute over two-thirds of 
the design wastewater flow in Kansas.  Therefore, inspecting those 55 facilities annually ensures 
the vast majority of wastewater flows impacting the waters of the State are frequently reviewed. 

Concentrated Animal Feeding Operations 

The NPDES CAFO universe in Kansas consists of approximately 445 facilities that are 
predominately beef operations followed by pork, dairy and poultry. KDHE’s Livestock Waste 
Management FFY 10 & 11 Work Plan, discussed in Section B1 above, identifies the frequency at 
which CAFOs are inspected.  State statutes require that a subset of large swine operations be 
inspected annually, and this was the case in FFY 2010. All remaining large CAFOs are to be 
inspected once every 2.5 years, unless directed otherwise by the Bureau of Water, and are 
targeted based on the prioritization process discussed above. 

C. PROCESS FOR SRF REVIEW 

The following is a summary of the key inputs, milestones, and channels of communication that 
guided the SRF Round 2 review of Kansas’ NPDES compliance and enforcement program. 
Issuance of this report is the culmination of the on-site review and the entire SRF process. 

C1. Review Period 

The review covered the state’s NPDES compliance and enforcement program as it operated in 
FFY 2010.  File reviews and discussions with KDHE focused on compliance monitoring and 
enforcement activities that occurred during the period from October 1, 2009, through September 
30, 2010. File reviews also covered some inspection and enforcement activities that were 
conducted outside of this period if they were associated with the inspection and enforcement 
sequence of interest for a particular facility. 

C2. Key Dates 
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Following are the major milestones in the EPA review of Kansas’ NPDES compliance and 
enforcement program for FFY 2010: 

•	 2/22/2011—EPA sent an opening letter to KDHE to initiate the SRF review and transmit 
the Official Data Set (ODS).  The ODS formed the basis of EPA’s analysis of the state’s 
compliance and enforcement data and activities in FFY 2010, as contained in PCS. 

•	 2/25/2011—KDHE submitted a written response to the ODS via email.  The response 
indicated that several data elements were incomplete or incorrect and provided corrected 
data where applicable. In order to proceed with the review, it was also necessary to 
obtain replacement data for several elements, particularly those concerning enforcement 
counts.  KDHE responded with all necessary replacement data within 5 business days.  
The corrected ODS, with state discrepancies, can be found in Appendix B. 

•	 3/25/2011—EPA sent a final file selection list to the KDHE central office via email, to 
ensure that KDHE had three weeks to pull the selected files prior to the on-site review. 

•	 3/30/2011—EPA sent a letter to KDHE transmitting the file selection list and initial 
findings from the Preliminary Data Analysis (PDA) using the ODS.  The PDA is 
discussed in Appendices D and E of this report, while the file selection process is 
discussed in Appendix F. 

•	 4/18-21/2011—EPA’s teams for the SRF review and permits program review conducted 
a joint on-site review in Topeka, Kansas, at the KDHE central office.  During the on-site 
review, EPA reviewed facility files, discussed programmatic matters with KDHE staff 
and management, and held an exit conference to report preliminary findings. 

•	 7/16/2011—EPA sent a draft report to KDHE, offering the state 50 days to review, 
comment, and suggest action items in response to the report’s recommendations. 

•	 8/30/2011—KDHE submitted a written response to the draft report, which is included as 
Appendix H. 

C3. Communication with the State 

Throughout the preparation, execution, and follow-up for the SRF review, all communication 
was channeled between the EPA Region 7 Water Enforcement Branch and the KDHE Bureau of 
Water in Topeka.  Several telephone conversations in advance of the on-site review allowed 
KDHE and EPA to ask and answer questions about the scope and process for the review.  
Programmatic discussions during the on-site review enabled EPA to answer questions about the 
content of facility files and to gain a thorough understanding of how the state processes 
information and makes decisions regarding compliance and enforcement. 

An exit briefing on preliminary findings was held on the final day of the on-site review.  This 
briefing covered not only the SRF compliance and enforcement review but also the NPDES 
permitting program review that EPA conducted concurrently.  In attendance were most members 
of the EPA SRF review team; members of the separate permitting review team; management 
from the EPA Water, Wetlands and Pesticides Division; and management from the KDHE 
Division of Environment and Bureau of Water. 

Communication between EPA and KDHE following the on-site review focused on the content of 
the draft report and negotiation of action items to address EPA’s draft recommendations for state 
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improvement.  The state’s response to the report is incorporated into the findings in Part IV and 
appears in its entirety in Appendix H. 

C4. List State and Regional Lead Contacts for Review 

The Water Enforcement Branch at EPA Region 7 was responsible for conducting the review.  
Michael Boeglin, under the direction of Diane Huffman, was the coordinator and lead reviewer.  
Other program reviewers included Howard Bunch, Paul Marshall, Linda McKenzie, Cynthia 
Sans, and Stephen Pollard.  The SRF Coordinator for EPA Region 7 is Kevin Barthol. Mike 
Tate, the chief of the Technical Services Section in the Bureau of Water, served as the primary 
point of contact for KDHE.  Ed Dillingham, a unit chief in the Technical Services Section, was 
also present throughout the on-site SRF review. 
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III. STATUS OF RECOMMENDATIONS FROM PREVIOUS 

REVIEWS
 

During the first SRF review of Kansas’s NPDES compliance and enforcement program, covering 
FFY 2006, EPA Region 7 and KDHE identified a number of actions to be taken to address issues 
found during the review.  The table below shows the completion status of recommended actions at 
the time of the current SRF review.  Note that the two incomplete items were revisited during the 
current review and were the topic of multiple conversations and correspondence between EPA and 
KDHE during the intervening years. KDHE provides further perspective on the incomplete items in 
the state response to corresponding Findings in Part IV of this report. 

Element Media Due Date Status Finding Recommendation 

Timely & CWA 3/15/2011 Not KDHE is placing schedules of Apply enforcement tools 
Appropriate Completed compliance in permits when systems in a manner consistent 
Actions in Round 1 

Identified in 
Round 2 

are in violation.  KDHE interpreted 
permit schedules of compliance as a 
state based enforcement tool.  Ensure 
that enforcement actions meet the 
federal definition of enforcement. 

with federal regulations 
and the KDHE Water 
Quality Guidance 
Memorandum. 

Data CWA 4/30/2010 Marked Not all WENDB data elements are KDHE should work 
Complete “Complete” 

in SRF 
Tracker, 
though not 
executed due 
to KDHE 
resource 
constraints 

being entered into PCS by the state, 
particularly schedules of compliance. 
While KDHE tracks schedules of 
compliance through use of a different 
database, EPA would like to see this 
information entered into PCS. 

towards entering all of the 
Water Enforcement 
National Data Base 
(WENDB) data elements 
according to the minimum 
requirements for Major 
and Minor facilities, 
including schedules of 
compliance. 

Insp CWA 4/30/2010 Marked KDHE has not inspected or audited The state needs to audit 
Universe “Complete” 

in SRF 
Tracker, 
though not 
executed due 
to KDHE 
resource 
constraints 

MS4 communities; although the annual 
reports, required by the MS4 permits to 
be submitted to KDHE annually, are 
reviewed to determine if the permittee 
is implementing the program. 

Phase I and Phase II MS4 
communities, to the extent 
possible, in an effort to 
assess and improve 
compliance with program 
requirements. 

Other CWA 8/31/2010 Marked 
“Complete” 
in SRF 
Tracker, 
though EPA 
agreed to 
withhold this 
expectation 

KDHE does not have an authorized 
pretreatment program, although KDHE 
implements the pretreatment program 
through an MOU with the Region. 
KDHE should continue to evaluate 
seeking authorization for the 
Pretreatment Program and work with 
the Region on the requirements to do so 

KDHE should continue to 
evaluate seeking 
authorization for the 
Pretreatment Program 
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Element Media Due Date Status Finding Recommendation 

Penalty CWA 3/15/2011 Not Rationale for the penalty, including Document rationale for 
Calculations, Completed economic benefit and gravity, was not penalties sought, 
Penalties in Round 1  available during the review timeframe. including economic 
Collected Identified in 

Round 2 
Penalty calculations provided after the 
review indicate that KDHE has a 
rationale for collecting the penalty, but 
the narratives did not provide rationale 
for the selected parameters.  Based on 
the penalty narratives provided, KDHE 
appears to assess different parameters 
than EPA when considering economic 
benefit 

benefit. 

Data CWA 4/30/2010 Completed The state does not have a Standard The state needs an SOP 
Accurate Operating Procedure (SOP) for 

assuring the quality of Discharge 
Monitoring Report (DMR) data that is 
received via DEEMERS. 

for management of DMR 
oversight in the state's 
Oracle Database 
Management System 
(DBMS).  KDHE and 
EPA discussed how data 
was reviewed, but KDHE 
did not provide a written 
data quality assurance 
protocol. 
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IV. FINDINGS 

Findings represent the region’s conclusions regarding the issues identified. Findings are based on 
the initial findings identified during the data or file review, as well as from follow-up conversations 
or additional information collected to determine the severity and root causes of the issue. There are 
four types of findings: 

Finding Description 

Good Practices 

This describes activities, processes, or policies that the SRF data metrics 
and/or the file reviews show are being implemented exceptionally well 
and which the state is expected to maintain at a high level of 
performance. Additionally, the report may single out specific innovative 
and noteworthy activities, processes, or policies that have the potential to 
be replicated by other states and can be highlighted as a practice for other 
states to emulate. No further action is required by either EPA or the state. 

Meets SRF Program 
Requirements This indicates that no issues were identified under this element. 

Areas for State* 
Attention 

*Or, EPA Region’s 
attention where program 
is directly implemented. 

This describes activities, processes, or policies that the SRF data metrics 
and/or file reviews show are being implemented with minor deficiencies. 
The state needs to pay attention to these issues in order to strengthen 
performance, but they are not significant enough to require the region to 
identify and track state actions to correct. 

This can describe a situation where a state is implementing either EPA or 
state policy in a manner that requires self-correction to resolve concerns 
identified during the review. These are single or infrequent instances that 
do not constitute a pattern of deficiencies or a significant problem. These 
are minor issues that the state should self correct without additional EPA 
oversight. However, the state is expected to improve and maintain a high 
level of performance. 

Areas for State * 
Improvement – 
Recommendations 
Required 

*Or, EPA Region’s 
attention where program 
is directly implemented. 

This describes activities, processes, or policies that the metrics and/or the 
file reviews show are being implemented by the state that have 
significant problems that need to be addressed and that require follow-up 
EPA oversight. This can describe a situation where a state is 
implementing either EPA or state policy in a manner requiring EPA 
attention. For example, these would be areas where the metrics indicate 
that the state is not meeting its commitments, there is a pattern of 
incorrect implementation in updating compliance data in the data 
systems, there are incomplete or incorrect inspection reports, and/or there 
is ineffective enforcement response. These would be significant issues 
and not merely random occurrences. Recommendations are required for 
these problems, and they must have well-defined timelines and 
milestones for completion. Recommendations will be monitored in the 
SRF Tracker. 
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The series of tables below present the findings, organized by SRF element, for the Kansas Clean 
Water Act NPDES program. 

Element 1 — Data Completeness: Degree to which the Minimum Data Requirements are complete. 

1-1 This finding is a(n) 

 Good Practice 
 Meets SRF Program Requirements 
 Area for State Attention 
X Area for State Improvement – Recommendations Required 

Finding Overrides of RNC and SNC were used more frequently than necessary, and 
sometimes inappropriately, to show major facilities as being in compliance. 

Explanation 

Reviewers examined 5 of the 10 major facilities that were flagged for one or more 
manual RNC/SNC overrides in FFY 2010 and found 3 types of circumstances in 
which the state has used overrides.  First, 3 of the 5 facilities involved the use of a “C” 
for compliance override to compensate for circumstances that were within the control 
of KDHE.  These circumstances include late batching of DMR data to PCS, resulting 
in automatic generation of “D” for DMR non-receipt (JoCo Nelson and Parsons); and 
an incorrect season number in PCS generating an illegitimate “N” for data not present 
(Salina), in which case the state should correct the faulty season data in PCS to 
prevent recurrent generation of “N” in future years. In the second type of 
circumstance, 3 of the 5 facilities reviewed (JoCo Nelson, Parsons, and McPherson) 
involved the use of a “C” when no automatic RNC/SNC code was present.  Upon 
discussing the rationale for use of “C” in these cases, the KDHE explained that data 
entry personnel had routinely made use of “C” codes in previous years to ensure that 
facilities did not appear to be in noncompliance when no reason seemed to exist for 
them to be in violation, even if no RNC/SNC status flag was generated automatically 
for a given quarter. KDHE largely discontinued this practice prior to FFY 2010, 
according to the state.  The 3 facilities for which use of “C” in FFY 2010 was 
unjustified are carry-overs from an earlier, more widespread practice. The third type 
of circumstance was the use of “C” to override SNC effluent exceedances that 
triggered automatic “E” codes (Chisholm Creek Utility Authority, Parsons, and 
McPherson). KDHE explained that data entry personnel have occasionally overridden 
“E” codes if the facility did not appear on the QNCR for effluent exceedances.  In 
these three cases, however, the facility’s DMRs revealed legitimate SNC effluent 
limitation exceedances. 

It is important that the state do its best to prevent circumstances, such as late data 
batching and erroneous PCS data, so that illegitimate RNC/SNC codes will not be 
generated, thus precluding the need for manual overrides. The most recent data in 
PCS, for FFY 2011, shows that the state continues to use overrides as much if not 
more extensively than in FFY 2010, raising the importance of resolving this issue. 
Judicious use of overrides is essential to maintain the integrity of publicly viewable 
data. 

Metric(s) and 
Quantitative Value(s) 

1b4 – Major individual permits: manual RNC/SNC override rate (1 FY); Value: 
68.4%. There is no numeric goal or national average for this data metric. 

State Response 
KDHE has instituted procedures for timelier uploading of the DMR data to PCS to 
avoid the “DMR Not Received” designations. KDHE will use more care when 
determining the correct status of the compliance overrides. 
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Recommendation(s) 

KDHE will use more care when determining the correct compliance status of facilities 
relative to RNC/SNC flag designations in the database and will use manual overrides 
only for illegitimate RNC/SNC flags caused by data in PCS not accurately reflecting 
actual DMR data or untimely uploading of DMR data by the state. EPA will verify 
that judicious use of manual overrides has improved during FFY 2012 by checking 
the database at mid-year, specifically by April 15, 2012, and at the end of year, by 
October 15, 2012. 

1-2 This finding is a(n) 

 Good Practice 
 Meets SRF Program Requirements 
X Area for State Attention 
 Area for State Improvement – Recommendations Required 

Finding Formal enforcement action data is not consistently batched or entered into PCS, but 
absence of this data is the result of a communication oversight by EPA. 

Explanation 

Formal enforcement actions were issued to 1 major and 2 non-major P.L. 92-500 
facilities in FFY 2010, but no enforcement action data was present in PCS for those 
facilities. The facilities with missing data are Atchison, which received an 
amendment to its order in FFY 2010, and Alma and Walnut (the P.L. 92-500 non-
majors). Enforcement action data for these categories of facilities is required in PCS 
and ICIS-NPDES. See the state response and recommendation below. 

Metric(s) and 
Quantitative Value(s) 

1f2 – Formal actions: number of actions at major facilities. Kansas metric of 0, with 
state correction of 1. There is no numeric goal or national average for this data 
metric. 
1f3 – Formal actions: number of actions at non-major facilities.  Kansas metric of 6, 
with state correction of 21. There is no numeric goal or national average for this data 
metric. 

State Response 

By agreement in the Work Plan with EPA R7, KDHE provides the region a copy of 
each Formal Enforcement Action (FEA), and a copy of the FEA closure letters.  The 
Region loads the information into PCS, if desired.  Any data found in PCS as result of 
this review was placed in PCS by EPA R7.  This is not a deficiency in the KDHE 
program but is part of a work-sharing initiative between Kansas and EPA Region 7. 

Recommendation(s) 

EPA will enter formal enforcement action data for KDHE through FFY 2012, which 
is the duration of the PPG workplan performance period, and will continue doing so 
until ICIS-NPDES is ready for KDHE to upload the state’s enforcement data families. 
By the time that milestone is reached, currently projected for November 2012, EPA 
and KDHE will renegotiate the responsibilities for entry of whatever enforcement 
action data is at that time required in the national database. 

1-3 This finding is a(n) 

 Good Practice 
 Meets SRF Program Requirements 
 Area for State Attention 
X Area for State Improvement – Recommendations Required 

Finding Compliance schedule data for permit schedules of compliance and enforcement action 
schedules is not batched or entered into PCS. 
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Explanation 

Reviewers found 4 instances in which the PCS record for a facility lacked data 
regarding a permit compliance schedule (Atchison and MGP Ingredients) or an 
enforcement action compliance schedule (Atchison and Walnut), whereas this data is 
required in the national database for majors and P.L. 92-500s.  EPA acknowledges 
that KDHE has systematically not batched this family of data for several years, as 
KDHE tracks it outside of the state’s primary internal database from which data is 
batched to PCS. EPA recently agreed with the state’s request to withhold the 
expectation for entry of this data until KDHE begins to batch its data to ICIS-NPDES 
in early FFY 2013. The rationale is that, in the meantime, the state needs to commit 
its limited resources to the ICIS-NPDES transition process.  Once the transition is 
complete, however, EPA expects this missing data to be included with the data 
families batched to ICIS-NPDES. 

Metric(s) and 
Quantitative Value(s) 

1a – Active facility universe: NPDES major and non-major individual permits; Value 
is irrelevant for this finding. 
1f – Formal actions at majors and non-majors; Value is irrelevant for this finding. 

State Response 

By agreement in the Work Plan with EPA R7, KDHE provides the region a copy of 
each issued permit.  The Region loads the information into PCS, if desired.  Any data 
found in PCS as result of this review was placed in PCS by EPA R7. This is not a 
deficiency in the KDHE program but is part of a work-sharing initiative between 
Kansas and EPA Region 7. 

Recommendation(s) 

By November 30, 2012, EPA and KDHE will negotiate, via the new PPG workplan 
for FFY 2013, how the responsibilities for data entry requirements at that time will be 
met, including the extent of requirements for permit and enforcement action 
compliance schedule data. Regarding the FFY 2010 and FFY 2011-2012 workplans, 
EPA disagrees that any work-sharing agreement was discussed or memorialized 
concerning entry of any permit information in PCS. 

Element 2 — Data Accuracy: Degree to which data reported in the national system is accurately 
entered and maintained. 

2-1 This finding is a(n) 

 Good Practice 
 Meets SRF Program Requirements 
 Area for State Attention 
X Area for State Improvement – Recommendations Required 

Finding Violations are not linked to formal enforcement actions against major facilities. 

Explanation 

The state issued a formal enforcement action against 1 major facility in FFY 2010, 
which was neither batched/entered into PCS nor linked to the violation type codes. 
Because these data constitute Water Enforcement National Database Elements, the 
state needs to begin entering and linking violation type codes for formal enforcement 
actions against majors once the state begins to batch enforcement data to ICIS
NPDES, currently scheduled for FFY 2013 or later. 

Metric(s) and 
Quantitative Value(s) 

2a – Actions linked to violations (major facilities); Value: 0. The national goal is 
>=80%. There is no national average for this data metric. 
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State Response 

We are unequipped from a resource perspective to try to link any violation –be it from 
a DMR, compliance schedule, bypass report, etc. to each administrative order. The 
information serves no useful purpose in KDHE’s NPDES implementation.  Orders are 
written to ensure compliance with state and federal laws and regulations and it is 
unnecessary to link every possible violation to that order. 

Recommendation(s) 
By November 30, 2012, EPA and KDHE will negotiate, via the new PPG workplan 
for FFY 2013, how data entry requirements at that time for violation linkages to 
formal enforcement actions will be met. 

Element 3 — Timeliness of Data Entry: Degree to which the Minimum Data Requirements are 
timely. 

3-1 Finding 

EPA did not evaluate this metric for Kansas in FFY 2010. Element 3 of the SRF 
evaluates the degree to which the state batched/entered Minimum Data Requirements 
into PCS in a timely manner. To evaluate this metric, EPA Headquarters must 
‘freeze’ the official data set for the review year in advance of EPA Region 7 pulling 
the live data against which the frozen data is compared.  In this case, EPA Region 7 
had to pull the live data before EPA Headquarters could make the frozen data set 
available, which precludes any analysis for this metric. 

Element 4 — Completion of Commitments: Degree to which all enforcement/compliance 
commitments in relevant agreements are met and any products or projects are completed. 

4-1 This finding is a(n) 

 Good Practice 
 Meets SRF Program Requirements 
X Area for State Attention 
 Area for State Improvement – Recommendations Required 

Finding KDHE completed all except two negotiated tasks in the 2010 PPG workplan. 

Explanation 

All tasks in the 2010 PPG workplan were completed as negotiated except two.  One 
was a commitment to enter required WENDB elements into PCS.  KDHE batched 
and/or entered all WENDB families of data except pretreatment inspections and 
compliance schedule data for major and P.L. 92-500 non-major facilities.  The 
absence of compliance schedule data is addressed as Data Completeness Finding 1-3. 
The expectation for pretreatment inspection data, like compliance schedule data, is 
held in abeyance until the state begins to batch data to ICIS-NPDES, currently 
planned in 2013. The other task was a commitment to follow-up on recommendations 
made during the FFY 2006 Kansas CWA NPDES program review.  KDHE did not 
respond to the draft or final program review report until 17 months after transmittal of 
the final report.  That response did not acknowledge or address two of the underlying 
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programmatic deficiencies found during the review. EPA then further clarified in 
writing what was needed in a state response, but KDHE offered no further 
communication on the matter. 

Metric(s) and 
Quantitative Value(s) 

State Response 

KDHE did not make a commitment in the 2010 PPG to enter required WENDB 
elements into PCS but agreed with EPA to continue to load the PCS elements that 
KDHE currently loads. Similarly, KDHE has not committed to load any data 
elements to ICIS-NPDES that KDHE does not currently gather as needed to 
administer the NPDES program.  KDHE did respond to the draft SRF 1 program 
review but was unaware that it was supposed to send a second response to the final 
SRF 1 program review.  KDHE responded to the two programmatic deficiencies EPA 
identified in the review. Apparently, EPA did not accept the response and reworded 
the deficiency expecting another KDHE response.  KDHE did not have the resources 
to continue the debate and chose not to respond a second time. We do not believe this 
element is a deficiency in the Kansas program since EPA agreed to the current status 
of data entry. 

In regard to the entry of Pretreatment WENDB elements, it was our understanding or 
misunderstanding that the Pretreatment WENDB elements were being entered by Paul 
Marshall at EPA.  As a result of the SRF audit in April, it is our understanding that 
Paul will develop a form that KDHE staff will complete and return to him and he will 
ensure the data will be entered into the system. 

Recommendation(s) 
None required.  EPA agrees that the communication of pretreatment inspection data 
between KDHE and EPA will ensure that this family of data is entered into the 
national database. 

Element 5 — Inspection Coverage: Degree to which state completed the universe of planned 
inspections/compliance evaluations. 

5-1 This finding is a(n) 

 Good Practice 
 Meets SRF Program Requirements 
X Area for State Attention 
 Area for State Improvement – Recommendations Required 

Finding The state completed most but not all of the compliance monitoring activities 
negotiated in the KDHE/EPA Compliance Monitoring Strategy. 

Explanation 

KDHE agreed via the FFY 2010 CMS to inspect or audit 47 major facilities, 220 non-
major facilities, 3 pretreatment program cities, 12 pretreatment industries outside 
program cities, 2 CSO cities, and 91 CAFO facilities.  Verification of the state’s 
accomplishments reveals that KDHE met or exceeded all of these inspection 
commitments except: 1) the 2 CSO inspections; and 2) 12 of the 220 non-major 
inspections.  For the first of these, reviewers examined the file for 1 CSO city 
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(Atchison) and found that KDHE indeed conducted a compliance inspection during 
FFY 2010 but did not evaluate the City’s compliance with the CSO component of its 
permit and it Long-Term Control Plan (LTCP).  EPA understands that the state 
followed the same protocol during the other inspection of a CSO city.  In order to 
claim credit for conducting a CSO inspection, KDHE must evaluate compliance with 
the 9 minimum control measures, the CSO component of the permit, and the LTCP.  
For the second of the two exceptions, the shortfall in number of completed non-major 
inspections was minor and does not represent a systematic problem. 

Metric(s) and 
Quantitative Value(s) 

5a – Inspection coverage: NPDES majors; Value = 52, or 100% when including EPA 
inspections.  The national goal is 100% and the national average is 56.90%. 
5b1 – Inspection coverage: NPDES non-major individual permits; Value = 208. 
There is no national goal or national average for this metric. 

State Response 

KDHE did not include the CSO inspection when it conducted the regular NPDES 
inspection at Atchison since EPA had recently completed such a CSO inspection at 
Atchison.  Since Kansas has only three CSO cities, two of which were (and still are) 
negotiating CSO removal and upgrades at this time, KDHE central office staff will 
conduct the CSO inspections as needed. These may be desktop reviews of reports 
submitted by the cities. 

Recommendation(s) None required, although EPA suggests that KDHE not entirely eliminate field 
verification of self-reported CSO program information. 

Element 6 — Quality of Inspection or Compliance Evaluation Reports: Degree to which inspection 
or compliance evaluation reports properly document observations, are completed in a timely 
manner, and include accurate description of observations. 

6-1 This finding is a(n) 

 Good Practice 
X Meets SRF Program Requirements 
 Area for State Attention 
 Area for State Improvement – Recommendations Required 

Finding Inspection reports consistently contained the most important items necessary to 
document observations and to facilitate a compliance determination. 

Explanation 

EPA reviewed 45 inspection reports, all of which contained most if not all of the 
items on the NPDES Inspection File Evaluation Checklist. The 55% of reports that 
were not complete according to Metric 6b lacked only one to a few minor items from 
the checklist, such as phone number of the facility or time of day of inspection. 
Inspection reports also consistently contained sufficient documentation of 
observations to allow a KDHE reviewer to make a compliance determination. The 
various standardized checklists that KDHE utilizes for specific types of wastewater, 
CAFO, and stormwater inspections prompt inspectors to provide an excellent breadth 
of detailed compliance information pertinent to the type of facility being evaluated. 

Metric(s) and 
Quantitative Value(s) 

6b – % of inspection reports reviewed that are complete; Value: 45% 
6c – % of inspection reports reviewed that provide sufficient documentation to lead to 
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an accurate compliance determination; Value: 100% 

State Response 

EPA indicates that 55% of the inspection reports were not complete because they did 
not include “a few minor items from the checklist, such as phone number of the 
facility or time of day of inspection”. KDHE does not believe this information vital 
and can be considered optional. 

Recommendation(s) None required. 

Element 7 — Identification of Alleged Violations: Degree to which compliance determinations are 
accurately made and promptly reported in the national database based upon compliance monitoring 
report observations and other compliance monitoring information. 

7-1 This finding is a(n) 

 Good Practice 
 Meets SRF Program Requirements 
 Area for State Attention 
X Area for State Improvement – Recommendations Required 

Finding The state did not consistently label noncompliance as a violation and set the 
expectation that noncompliance must be corrected. 

Explanation 

Among files that did not involve formal enforcement but did involve noncompliance, 
reviewers found 8 of 14 facility files in which problems were identified and KDHE 
used a written letter, usually as an inspection report cover letter, to communicate 
noncompliance and to request correction of the violation within a specified period of 
time.  For the other 6 of 14 files, KDHE communicated sufficient written information 
to inform a determination of compliance in 5 cases but did not explicitly draw 
attention to the presence of a violation(s) that must be corrected within a specified 
period of time, while in another case (Udall) repeated noncompliance with the DMR 
submission requirement was not addressed in writing. The 5 of 6 written messages of 
noncompliance include the following: 

- Atchison – some of the problems were adequately described without a clear 
message that they were violations needing correction within a specified 
period of time; 

- Salina – no clear articulation of noncompliance and need for correction 
regarding bypasses and bypass reporting; 

- Westar Lawrence – solids in stream were not treated as a violation needing 
assurance that it will not recur; 

- K-DOT 69 – the second inspection report did not request corrective actions; 
and 

- B&B Readimix – inspection report cover letter did not request correction 
actions. 

EPA reviewers found that CAFO inspection reports consistently state clearly whether 
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the facility is or is not in compliance and, if found to be in noncompliance, request 
correction of the violations that are detailed in the same report.  Other NPDES 
program areas in Kansas would benefit from this practice or could use a heading to 
unequivocally communicate a compliance determination, such as “Letter of Warning” 
or “Notice of Violation,” which puts the facility on notice that there is an expectation 
for corrective action. The KDHE Southeast District Office generated the only two 
informal enforcement actions reviewed by EPA, and other district offices should give 
more consideration to appropriate use of this tool. EPA notes that informal 
enforcement can retain a polite tone without necessarily needing to mention potential 
formal enforcement. 
7e - % of inspection reports or facility files reviewed that led to accurate compliance 

determinations; Value: 93% 
Metric(s) and 6c – % of inspection reports reviewed that provide sufficient documentation to lead to 
Quantitative Value(s) an accurate compliance determination; Value: 100% 

8b - % of SEVs at majors that are accurately identified as SNC or non-SNC; Value: 
50% 

State Response 

KDHE central office staff met with the Bureau of Environmental Field Services 
(BEFS) in August 2011 and discussed with them proper inspection procedures to 
appropriately label noncompliance items and to clearly express the expectation that 
noncompliance must be corrected by a set deadline.  SNC determinations and the 
appropriate responses are made by central office staff not by the field staff and 
therefore, EPA should not expect this determination to be part of the BEFS inspection. 

Recommendation(s) 

KDHE will implement revised inspection procedures by December 31, 2011, to 
improve the labeling of noncompliance and to clearly express the expectation that 
noncompliance must be corrected by a set deadline. By September 30, 2012, KDHE 
will report to EPA on what specific changes to inspection procedures have been 
successfully implemented through FFY 2012. 

Element 8 — Identification of SNC and HPV: Degree to which the state accurately identifies 
significant noncompliance/high priority violations and enters information into the national system in 
a timely manner. 

8-1 This finding is a(n) 

 Good Practice 
 Meets SRF Program Requirements 
X Area for State Attention 
 Area for State Improvement – Recommendations Required 

Finding The state did not consistently communicate SNC violations as such or report SNC 
Single Event Violations to the national database. 

Explanation 

Reviewers examined 2 inspection reports at majors that revealed violations (Atchison 
and Salina). The Atchison report appropriately referred to one of the several 
identified deficiencies as a “serious” violation, as it would rise to the level Significant 
Non-Compliance described in the NPDES Enforcement Management System (EPA, 
1989).  In contrast, the Salina report did not do the same for bypassing and bypass 
reporting.  In addition, KDHE does not report SEVs that are SNC to PCS.  States are 
required by the QNCR guidance to report SNC-SEVs at majors to the national 
database. EPA expects that KDHE may be able to reevaluate its capability to batch 
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this information to ICIS-NPDES once the state has made the transition to ICIS
NPDES and has instituted its own new internal database. 

Metric(s) and 
Quantitative Value(s) 

8b - % of SEVs at majors that are accurately identified as SNC or non-SNC; Value: 
50% 

State Response 
SNC determinations and the appropriate responses are made by central office staff. 
KDHE will re-evaluate its resource availability and the capability to batch load Single 
Event Violations to ICIS-NPDES as part of the transition to ICIS-NPDES. 

Recommendation(s) None required. 

Element 9 — Enforcement Actions Promote Return to Compliance: Degree to which enforcement 
actions include required corrective action (i.e., injunctive relief or other complying actions) that will 
return facilities to compliance in a specific time frame. 

9-1 This finding is a(n) 

 Good Practice 
X Meets SRF Program Requirements 
 Area for State Attention 
 Area for State Improvement – Recommendations Required 

Finding 
Most enforcement actions required correction of violations identified by the state, and 
a combination of state information maintained in facility files and a separate database 
showed whether facilities had in fact returned to compliance. 

Explanation 

Reviewers identified 13 facilities that were the subject of one or more formal or 
informal enforcement actions.  10 of 13 formal enforcement actions required 
correction of underlying violations (see Appendix G), 4 of 13 had evidence in the 
facility file to show whether the facility had completed the actions required or 
requested by KDHE to be performed, and evidence to this effect for the  balance of 
the 13 facilities was maintained in a Lotus Notes database used to track completion of 
corrective actions pursuant to enforcement actions. 

Metric(s) and 
Quantitative Value(s) 

9c - % of enforcement responses that have returned or will return a source with non-
SNC violations to compliance; Value: 80% regarding the presence of requirements to 
return to compliance. 

State Response See Appendix H for the original finding and the state response to that language. 
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Recommendation(s) None required. 

Element 10 — Timely and Appropriate Action: Degree to which state takes timely and appropriate 
enforcement actions in accordance with policy relating to specific media. 

10-1 This finding is a(n) 

 Good Practice 
X Meets SRF Program Requirements 
 Area for State Attention 
 Area for State Improvement – Recommendations Required 

Finding The state took enforcement actions that were timely and appropriate remedies to the 
noncompliance being addressed. 

Explanation 

All 15 formal and informal enforcement actions reviewed were appropriate remedies 
to the noncompliance being addressed, and 14 of the 15 actions were taken in a timely 
manner.  See Appendix G for more details on the analysis. 

Reviewers also examined the files for 3 facilities (Udall, Walnut, and MGP 
Ingredients) that had permits with compliance schedules for correcting deficiencies 
stemming from the previous permit term. Although the noncompliance addressed by 
the compliance schedules could also be addressed through enforcement, EPA 
acknowledges that KDHE used an approach to correcting deficiencies that was an 
efficient use of department resources. 

EPA reminds KDHE that acceptable use of compliance schedules in permits was a 
legitimate issue raised in SRF Round 1 that was not resolved prior to the current 
Round 2 review.  To EPA’s knowledge, KDHE has not repeated its use of the 
problematic compliance schedules since the Round 1 issue was first raised by Region 
7 and should not do so in the future.  The state is reminded to remain consistent with 
federal requirements in all future uses of permit compliance schedules. 

Metric(s) and 
Quantitative Value(s) 

10b - % of enforcement responses reviewed that appropriately address SNC 
violations; Value: N/A, as no SNC violations were addressed at the major facilities 
reviewed. 
10c - % of enforcement responses reviewed that appropriately address non-SNC 
violations; Value: N/A, as no SNC violations were addressed at the major facilities 
reviewed. 
10d - % of enforcement responses reviewed that appropriately address non-SNC 
violations; Value: 100% 
10e - %  % enforcement responses for non-SNC violations where a response was 
taken in a timely manner; Value: 93% 

State Response See Appendix H for the original finding and the state response to that language. 
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Recommendation(s) None required. 

Element 11 — Penalty Calculation Method: Degree to which state documents in its files that initial 
penalty calculation includes both gravity and economic benefit calculations, appropriately using the 
BEN model or other method that produces results consistent with national policy. 

11-1 This finding is a(n) 

 Good Practice 
 Meets SRF Program Requirements 
 Area for State Attention 
X Area for State Improvement – Recommendations Required 

Finding The state consistently accounts for gravity but no estimate of economic benefit in its 
penalty calculations. 

Explanation 

Note that the following finding was not addressed in Round 1 of the SRF and is being 
revisited in Round 2. 

The EPA reviewed 11 enforcement files that assessed actual or stipulated penalties, 
all of which accounted for gravity of the violations.  Only 4 of the 11 actions with a 
penalty assessment accounted for economic benefit of noncompliance.  The violations 
addressed by all 4 cases that accounted for economic benefit were failure to obtain or 
retain operator certification or operation/discharge without a permit.  In all 4 cases, 
KDHE documented its use of discretion to omit a calculation of economic benefit, as 
the benefit was related to paperwork or certification costs and was justifiably much 
smaller than the other penalty components.  The 7 cases not counted, in contrast, 
involved noncompliance in which the violator would have gained a finite and non-
negligible economic benefit from not installing capital equipment, neglecting 
operation and maintenance, etc.  In those 7 cases, as with the 4 cases that are counted, 
KDHE noted on the penalty calculation worksheet that the economic benefit was not 
significant or was minor and therefore was not calculated; however, the notations 
were generic and similar, if not identical, from one case to another and did not include 
reasonable justification for such claims. As a minimum corrective step, a reasonable 
and realistic—if only rough—estimate of the actual economic benefit should be 
provided and explained to justify the use of discretion to omit a thorough calculation 
of this penalty factor, and only then can it be omitted if in fact the estimate is 
significantly less than the other penalty components. 

Under national program expectations, EPA expects penalty cases nationwide to 
conform to a minimum standard of recouping economic benefit in order to ensure a 
level playing field from state to state. KDHE may continue to assume away economic 
benefit as negligible only if an appropriate and reasonable justification can illustrate 
why the remainder of the calculated penalty will be at least as large as any estimate of 
benefit. 

Metric(s) and 
Quantitative Value(s) 

11a - % of penalty calculations that consider and include where appropriate gravity 
and economic benefit; Value: 36%. 

State Response The KDHE always considers gravity and economic benefit when determining the 
appropriate penalty during enforcement actions.  However, in many cases, at the time 
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the order is written, economic benefit is difficult to determine since KDHE does not 
know the extent of the upgrade the permittee will need or want to implement to come 
into compliance with the permit.  Since KDHE-BOW deals mostly with cities, 
CAFOs and small businesses that do not post the type of financial data used in BEN 
or similar models, it is not efficient or effective to use these models.  Also, rough 
estimates are easily challenged in the hearing process especially when many entities 
are able to get government loans and grants for the upgrades.  KDHE has found that 
unless the economic benefit can be readily identified such as based upon not paying 
permit fees or not conducting appropriate testing, the penalty phase of hearings goes 
much smoother resulting in the hearing officer more likely to affirm the KDHE 
proposed penalty.  KDHE does not agree that this is a deficiency in the Kansas 
program since Kansas does consider economic benefit as a factor in each enforcement 
case and uses it when KDHE judges its use to be meaningful, appropriate and clearly 
calculable. 

Recommendation(s) 

By December 31, 2011, KDHE will change the rationale it documents for considering 
but not including an estimate for economic benefit in each case.  In cases when the 
benefit obtained by the violator is too uncertain to calculate at the time the case is 
filed, as suggested by the state, KDHE should indicate such on the penalty worksheet 
or indicate that the gravity portion of penalty will account for more than the economic 
benefit gained. 

Element 12 — Final Penalty Assessment and Collection: Degree to which differences between initial 
and final penalty are documented in the file along with a demonstration in the file that the final 
penalty was collected. 

12-1 This finding is a(n) 

 Good Practice 
X Meets SRF Program Requirements 
 Area for State Attention 
 Area for State Improvement – Recommendations Required 

Finding 
Most enforcement records contained documentation showing any differences between 
initial calculated and final assessed penalties, and records contained proof that the 
assessed penalty had been paid. 

Explanation 

EPA reviewed 9 final penalties in administrative or consent orders in which the final 
penalty differed from the initial calculated penalty.  The files for 8 of the 9 cases 
included documentation of some sort showing how the penalty amount had been 
reduced. Most reductions, explained in the body of the order, were made on the basis 
of holding half (or some other portion) of the penalty in abeyance, to account for 
demonstrated financial difficulty of the respondent, or to expedite settlement. The 1 
case not counted was Nelson Poultry. 

All 9 penalty orders reviewed by EPA, in which payment of the penalty was due, 
were accompanied in the file by documentation showing that the penalty had been 
paid. 

Metric(s) and 
Quantitative Value(s) 

12a - % of penalties reviewed that document the difference and rationale between the 
initial and final assessed penalty; Value: 89% 
12b - % of enforcement actions with penalties that document collection of penalties; 
Value: 100% 

State Response The finding is accurate. 
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   Recommendation(s) None required. 
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V. ELEMENT 13 SUBMISSION 

Kansas did not submit any information to EPA for consideration under Element 13 of the SRF 
Process.  Element 13 is an optional opportunity for the state to give EPA information about 
achievements in compliance assistance, pollution prevention, innovation, self disclosure programs, 
outcome measures, etc. to educate EPA about the scope of the state’s program. 
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APPENDIX A: OFFICIAL DATA PULL
 

FFY 2010 Official Data Set for Kansas NPDES Compliance and Enforcement Review 

Metric Metric Description 
Measure 
Type 

Metric 
Type 
(state/ 
EPA) 

National 
Goal 

National 
Average 

Kansas 
Metric Count 

Uni
verse 

Not 
Counted 

State Dis
crepancy 
(Yes/No) 

State 
Cor
rection 

State 
Data 
Source 

Discrep
ancy 
Explan
ation 

1A1 

Active facility 
universe: NPDES 
major individual 
permits (Current) 

Data 
Quality Combined 55 NA NA NA 

1A2 

Active facility 
universe: NPDES 
major general 
permits (Current) 

Data 
Quality Combined 0 NA NA NA 

1A3 

Active facility 
universe: NPDES 
non-major 
individual permits 
(Current) 

Data 
Quality Combined 1,180 NA NA NA 

1A4 

Active facility 
universe: NPDES 
non-major general 
permits (Current) 

Data 
Quality Combined 53 NA NA NA 

1B1 

Major individual 
permits: correctly 
coded limits 
(Current) Goal Combined >=; 95% 93.1% 85.5% 47 55 8 

1B2 

Major individual 
permits: DMR 
entry rate based 
on MRs expected 
(Forms/Forms) (1 
Qtr) Goal Combined >=; 95% 0 / 0 0 / 0 0 0 0 
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FFY 2010 Official Data Set for Kansas NPDES Compliance and Enforcement Review 

Metric Metric Description 
Measure 
Type 

Metric 
Type 
(state/ 
EPA) 

National 
Goal 

National 
Average 

Kansas 
Metric Count 

Uni
verse 

Not 
Counted 

State Dis
crepancy 
(Yes/No) 

State 
Cor
rection 

State 
Data 
Source 

Discrep
ancy 
Explan
ation 

1B3 

Major individual 
permits: DMR 
entry rate based 
on DMRs 
expected 
(Permits/Permits) 
(1 Qtr) Goal Combined >=; 95% 0 / 0 0 / 0 0 0 0 

1B4 

Major individual 
permits: manual 
RNC/SNC 
override rate (1 
FY) 

Data 
Quality Combined 68.4% 13 19 6 

1C1 

Non-major 
individual permits: 
correctly coded 
limits (Current) 

Informati 
onal Only Combined 2.3% 27 1,180 1,153 

1C2 

Non-major 
individual permits: 
DMR entry rate 
based on DMRs 
expected 
(Forms/Forms) (1 
Qtr) 

Informati 
onal Only Combined 0 / 0 0 0 0 

1C3 

Non-major 
individual permits: 
DMR entry rate 
based on DMRs 
expected 
(Permits/Permits) 
(1 Qtr) 

Informati 
onal Only Combined 0 / 0 0 0 0 
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FFY 2010 Official Data Set for Kansas NPDES Compliance and Enforcement Review 

Metric Metric Description 
Measure 
Type 

Metric 
Type 
(state/ 
EPA) 

National 
Goal 

National 
Average 

Kansas 
Metric Count 

Uni
verse 

Not 
Counted 

State Dis
crepancy 
(Yes/No) 

State 
Cor
rection 

State 
Data 
Source 

Discrep
ancy 
Explan
ation 

1D1 

Violations at non-
majors: 
noncompliance 
rate (1 FY) 

Informati 
onal Only Combined 0.6% 7 1,180 1,173 

1D2 

Violations at non-
majors: 
noncompliance 
rate in the annual 
noncompliance 
report (ANCR)(1 
CY) 

Informati 
onal Only Combined 0 / 0 0 0 0 

1D3 

Violations at non-
majors: DMR non-
receipt (3 FY) 

Informati 
onal Only Combined 10 NA NA NA 

1E1-S 

Informal actions: 
number of major 
facilities (1 FY) 

Data 
Quality State 0 NA NA NA 

1E1-E 

Informal actions: 
number of major 
facilities (1 FY) 

Data 
Quality EPA 0 NA NA NA 

1E2-S 

Informal actions: 
number of actions 
at major facilities 
(1 FY) 

Data 
Quality State 0 NA NA NA 

1E2-E 

Informal actions: 
number of actions 
at major facilities 
(1 FY) 

Data 
Quality EPA 0 NA NA NA 
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FFY 2010 Official Data Set for Kansas NPDES Compliance and Enforcement Review 

Metric Metric Description 
Measure 
Type 

Metric 
Type 
(state/ 
EPA) 

National 
Goal 

National 
Average 

Kansas 
Metric Count 

Uni
verse 

Not 
Counted 

State Dis
crepancy 
(Yes/No) 

State 
Cor
rection 

State 
Data 
Source 

Discrep
ancy 
Explan
ation 

1E3-S 

Informal actions: 
number of non-
major facilities (1 
FY) 

Data 
Quality State 0 NA NA NA 

1E3-E 

Informal actions: 
number of mom-
major facilities (1 
FY) 

Data 
Quality EPA 0 NA NA NA 

1E4-S 

Informal actions: 
number of actions 
at non-major 
facilities (1 FY) 

Data 
Quality State 0 NA NA NA 

1E4-E 

Informal actions: 
number of actions 
at non-major 
facilities (1 FY) 

Data 
Quality EPA 0 NA NA NA 

1F1-S 

Formal actions: 
number of major 
facilities (1 FY) 

Data 
Quality State 0 NA NA NA 

1F1-E 

Formal actions: 
number of major 
facilities (1 FY) 

Data 
Quality EPA 0 NA NA NA 

1F2-S 

Formal actions: 
number of actions 
at major facilities 
(1 FY) 

Data 
Quality State 0 NA NA NA 

1F2-E 

Formal actions: 
number of actions 
at major facilities 
(1 FY) 

Data 
Quality EPA 0 NA NA NA 
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FFY 2010 Official Data Set for Kansas NPDES Compliance and Enforcement Review 

Metric Metric Description 
Measure 
Type 

Metric 
Type 
(state/ 
EPA) 

National 
Goal 

National 
Average 

Kansas 
Metric Count 

Uni
verse 

Not 
Counted 

State Dis
crepancy 
(Yes/No) 

State 
Cor
rection 

State 
Data 
Source 

Discrep
ancy 
Explan
ation 

1F3-S 

Formal actions: 
number of non-
major facilities (1 
FY) 

Data 
Quality State 6 NA NA NA 

1F3-E 

Formal actions: 
number of non-
major facilities (1 
FY) 

Data 
Quality EPA 2 NA NA NA 

1F4-S 

Formal actions: 
number of actions 
at non-major 
facilities (1 FY) 

Data 
Quality State 6 NA NA NA 

1F4-E 

Formal actions: 
number of actions 
at non-major 
facilities (1 FY) 

Data 
Quality EPA 2 NA NA NA 

1G1-S 

Penalties: total 
number of 
penalties (1 FY) 

Data 
Quality State 1 NA NA NA 

1G1-E 

Penalties: total 
number of 
penalties (1 FY) 

Data 
Quality EPA 0 NA NA NA 

1G2-S 
Penalties: total 
penalties (1 FY) 

Data 
Quality State 

$40,00 
0 NA NA NA 

1G2-E 
Penalties: total 
penalties (1 FY) 

Data 
Quality EPA $0 NA NA NA 
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FFY 2010 Official Data Set for Kansas NPDES Compliance and Enforcement Review 

Metric Metric Description 
Measure 
Type 

Metric 
Type 
(state/ 
EPA) 

National 
Goal 

National 
Average 

Kansas 
Metric Count 

Uni
verse 

Not 
Counted 

State Dis
crepancy 
(Yes/No) 

State 
Cor
rection 

State 
Data 
Source 

Discrep
ancy 
Explan
ation 

1G3-S 

Penalties: total 
collected pursuant 
to civil judicial 
actions (3 FY) 

Data 
Quality State $0 NA NA NA 

1G3-E 

Penalties: total 
collected pursuant 
to civil judicial 
actions (3 FY) 

Data 
Quality EPA $0 NA NA NA 

1G4-S 

Penalties: total 
collected pursuant 
to administrative 
actions (3 FY) 

Informati 
onal Only State 

$117,1 
08 NA NA NA 

1G4-E 

Penalties: total 
collected pursuant 
to administrative 
actions (3 FY) 

Informati 
onal Only EPA $0 NA NA NA 

1G5-S 

No activity 
indicator - total 
number of 
penalties (1 FY) 

Data 
Quality State 

$40,00 
0 NA NA NA 

1G5-E 

No activity 
indicator - total 
number of 
penalties (1 FY) 

Data 
Quality EPA $0 NA NA NA 

2A0-S 

Actions linked to 
violations: major 
facilities (1 FY) 

Data 
Quality State >=; 80% 0 / 0 0 0 0 

2A0-E 

Actions linked to 
violations: major 
facilities (1 FY) 

Data 
Quality EPA >=; 80% 0 / 0 0 0 0 

5A0-S 

Inspection 
coverage: NPDES 
majors (1 FY) Goal State 100% 56.9% 90.9% 50 55 5 
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FFY 2010 Official Data Set for Kansas NPDES Compliance and Enforcement Review 

Metric Metric Description 
Measure 
Type 

Metric 
Type 
(state/ 
EPA) 

National 
Goal 

National 
Average 

Kansas 
Metric Count 

Uni
verse 

Not 
Counted 

State Dis
crepancy 
(Yes/No) 

State 
Cor
rection 

State 
Data 
Source 

Discrep
ancy 
Explan
ation 

5A0-E 

Inspection 
coverage: NPDES 
majors (1 FY) Goal EPA 100% 5.1% 27.3% 15 55 40 

5A0-C 

Inspection 
coverage: NPDES 
majors (1 FY) Goal Combined 100% 59.9% 98.2% 54 55 1 

5B1-S 

Inspection 
coverage: NPDES 
non-major 
individual permits 
(1 FY) Goal State 17.0% 201 1,180 979 

5B1-E 

Inspection 
coverage: NPDES 
non-major 
individual permits 
(1 FY) Goal EPA 0.9% 11 1,180 1,169 

5B1-C 

Inspection 
coverage: NPDES 
non-major 
individual permits 
(1 FY) Goal Combined 17.6% 208 1,180 972 

5B2-S 

Inspection 
coverage: NPDES 
non-major general 
permits (1 FY) Goal State 13.2% 7 53 46 

5B2-E 

Inspection 
coverage: NPDES 
non-major general 
permits (1 FY) Goal EPA 0.0% 0 53 53 
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FFY 2010 Official Data Set for Kansas NPDES Compliance and Enforcement Review 

Metric Metric Description 
Measure 
Type 

Metric 
Type 
(state/ 
EPA) 

National 
Goal 

National 
Average 

Kansas 
Metric Count 

Uni
verse 

Not 
Counted 

State Dis
crepancy 
(Yes/No) 

State 
Cor
rection 

State 
Data 
Source 

Discrep
ancy 
Explan
ation 

5B2-C 

Inspection 
coverage: NPDES 
non-major general 
permits (1 FY) Goal Combined 13.2% 7 53 46 

5C0-S 

Inspection 
coverage: NPDES 
other (not 5a or 
5b) (1 FY) 

Informati 
onal Only State 0.0% 0 92 92 

5C0-E 

Inspection 
coverage: NPDES 
other (not 5a or 
5b) (1 FY) 

Informati 
onal Only EPA 0.0% 0 92 92 

5C0-C 

Inspection 
coverage: NPDES 
other (not 5a or 
5b) (1 FY) 

Informati 
onal Only Combined 0.0% 0 92 92 

7A1-C 

Single-event 
violations at 
majors (1 FY) 

Review 
Indicator Combined 0 NA NA NA 

7A2-C 

Single-event 
violations at non-
majors (1 FY) 

Informati 
onal Only Combined 0 NA NA NA 

7B0-C 

Facilities with 
unresolved 
compliance 
schedule 
violations (at end 
of FY) 

Data 
Quality Combined 24.9% 0 / 0 0 0 0 

11/14/2011 Page A-8 



           

  

   

 

 
 

 
 
 

 
   

 
 

 
   

 

 

 

 
 

 
                   

 

 
   

                   

 
 

                   

 

 
 

               

 

 
 

             

FFY 2010 Official Data Set for Kansas NPDES Compliance and Enforcement Review 

Metric Metric Description 
Measure 
Type 

Metric 
Type 
(state/ 
EPA) 

National 
Goal 

National 
Average 

Kansas 
Metric Count 

Uni
verse 

Not 
Counted 

State Dis
crepancy 
(Yes/No) 

State 
Cor
rection 

State 
Data 
Source 

Discrep
ancy 
Explan
ation 

7C0-C 

Facilities with 
unresolved permit 
schedule 
violations (at end 
of FY) 

Data 
Quality Combined 23.3% 0 / 0 0 0 0 

7D0-C 

Percentage major 
facilities with DMR 
violations (1 FY) 

Data 
Quality Combined 52.8% 47.3% 26 55 29 

8A1-C 
Major facilities in 
SNC (1 FY) 

Review 
Indicator Combined 10 NA NA NA 

8A2-C 

SNC rate: percent 
majors in SNC (1 
FY) 

Review 
Indicator Combined 24.9% 18.2% 10 55 45 

10A0
C 

Major facilities 
without timely 
action (1 FY) Goal Combined < 2% 18.4% 5.5% 3 55 52 
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APPENDIX B: PDA TRANSMITTAL LETTER 

Appendices B, C, and D provide the results of the Preliminary Data Analysis (PDA). The 
Preliminary Data Analysis forms the initial structure for the SRF report, and it helps ensure that the 
data metrics are adequately analyzed prior to the on-site review. 

This is a critical component of the SRF process because it allows the reviewers to be prepared and 
knowledgeable about potential problem areas before the on-site review. In addition, it gives the 
region focus during the file reviews and/or basis for requesting supplemental files based on potential 
concerns raised by the data metric results.  

This section, Appendix B, contains the letter transmitting the results of the Preliminary Data 
Analysis to the state. This letter identifies areas in which the data review suggests the need for 
further examination and discussion during the review process. 
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APPPENDIX C: PRELIMINARY DATA ANALYSIS CHART 

This section provides the results of the Preliminary Data Analysis (PDA). The Preliminary Data 
Analysis forms the initial structure for the SRF report and helps ensure that the data metrics are 
adequately analyzed prior to the on-site review. This is a critical component of the SRF process 
because it allows the reviewers to be prepared and knowledgeable about potential problem areas 
before initiating the on-site portion of the review. In addition, it gives the region focus during the 
file reviews and/or basis for requesting supplemental files based on potential concerns raised by the 
data metrics results. 

The PDA reviews each data metric and evaluates state performance against the national goal or 
average, if appropriate. The PDA chart in this section of the SRF report only includes metrics where 
potential concerns or areas of exemplary performance are identified. (The full PDA worksheet in 
Appendix D contains every metric: positive, neutral, or negative.) Initial Findings indicate the 
observed results. Initial Findings are preliminary observations. They are used as a basis for further 
investigation that takes place during the file review and through dialogue with the state. Final 
Findings are developed only after evaluating Initial Findings against file review results, where 
appropriate, and after dialogue with the state has occurred. Through this process, Initial Findings 
may be confirmed, modified, or determined not to be supported. Findings are presented in Section 
IV of this report. 

Clean Water Act 

Original Data Pulled from Online Tracking Information System (OTIS) EPA Preliminary Analysis 

Initial Findings Metric Metric 
Description 

Metric 
Type 

Agency National 
Goal 

National 
Average 

Kansas 
Metric 

1b1 Major individual 
permits: correctly 

coded limits 
(Current) 

Goal Combined >=; 95% 93.10% 85.50% All of these identified permits 
were reissued since the start of 

FFY2010 and (with one exception) 
lack limit start dates that postdate 

the effective date.  More 
discussion with KDHE needed. 

1b4 Major individual 
permits: manual 

RNC/SNC 
override rate (1 

FY) 

Data 
Quality 

Combined 68.40% Most cases of manual override 
were due to SNC, primarily DMR 

non-receipt, rather than RNC. 
Discussion and file review are 

needed. 
1e1 Informal actions: 

number of major 
facilities (1 FY) 

Data 
Quality 

State 0 To the extent that KDHE has 
issued LOWs or NOVs to majors, 
the state has not been tracking 

this information or entering it into 
PCS, as it is required for majors. 

1e2 Informal actions: 
number of 

actions at major 
facilities (1 FY) 

Data 
Quality 

State 0 To the extent that KDHE has 
issued LOWs or NOVs to majors, 
the state has not been tracking 

this information or entering it into 
PCS, as it is required for majors. 

1e3 Informal actions: 
number of non-

major facilities (1 
FY) 

Data 
Quality 

State 0 Consists of LOWs and NOVs, 
which are required in PCS only 
for P.L. 92-500 facilities. KDHE 

did not track or enter this 
information into PCS, to the 

extent that such actions were 
taken. 
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1e4 Informal actions: 
number of 

actions at non-
major facilities (1 

FY) 

Data 
Quality 

State 0 Consists of LOWs and NOVs, 
which are required in PCS only 
for P.L. 92-500 facilities. KDHE 

did not track or enter this 
information into PCS, to the 

extent that such actions were 
taken. 

1f1 Formal actions: 
number of major 
facilities (1 FY) 

Data 
Quality 

State 0 KDHE did not enter this formal 
action record into PCS. 

1f2 Formal actions: 
number of 

actions at major 
facilities (1 FY) 

Data 
Quality 

State 0 KDHE did not enter this formal 
action record into PCS. 

1f3 Formal actions: 
number of non-

major facilities (1 
FY) 

Data 
Quality 

State 6 Any of the 15 formal actions not 
entered for non-majors that were 
at P.L. 92-500 minors is required 

data. 
1f4 Formal actions: 

number of 
actions at non-

major facilities (1 
FY) 

Data 
Quality 

State 6 Any of the 15 formal actions not 
entered for non-majors that were 
at P.L. 92-500 minors is required 

data. 

7a1 Single-event 
violations at 
majors (1 FY) 

Review 
Indicator 

Combined 0 EPA and the state need to 
discuss whether the state tracks 
SEVs internally, and file review 

needs to examine whether SEVs 
are being adequately identified. 

7b Facilities with 
unresolved 
compliance 

schedule 
violations (at end 

of FY) 

Data 
Quality 

Combined 24.90% 0 / 0 EPA and KDHE need to discuss 
how many enforcement action 

compliance schedules are open 
for majors and how the state 

tracks them, given that the state 
has not batched them to PCS. 

File reviews needed. 
7c Facilities with 

unresolved 
permit schedule 
violations (at end 

of FY) 

Data 
Quality 

Combined 23.30% 0 / 0 EPA and KDHE need to discuss 
how many permit compliance 
schedules are open for majors 
and how the state tracks them, 

given that the state has not 
batched them to PCS.  File 

reviews needed. 
7d Percentage major 

facilities with 
DMR violations (1 

FY) 

Data 
Quality 

Combined 52.80% 47.30% File review should focus on the 
nature of DMR violations and how 
the state is responding to them. 

8a1 Major facilities in 
SNC (1 FY) 

Review 
Indicator 

Combined 10 The number of majors in SNC 
dropped from 10 to 1 with the 
data refresh that followed this 
OTIS pull, while the number of 

manual overrides (1b4) dropped 
from 13 to 9.  Discussion needed. 

8a2 SNC rate: percent 
majors in SNC (1 

FY) 

Review 
Indicator 

Combined 24.90% 18.20% A low SNC rate is desirable, but 
discussion is needed to 

understand why SNC and RNC 
flags are overriden as they are. 

10a Major facilities 
without timely 
action (1 FY) 

Goal Combined < 2% 18.40% 5.50% Discussion needed about 
justification for reducing the 

number of facilities without timely 
action. 
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APPENDIX D: PDA WORKSHEET (with State and EPA Comments)
 

Metric Metric Description 
Measure 
Type 

Metric 
Type 

National 
Goal 

National 
Average 

Kansas 
Metric Count Universe 

Not 
Counted 

State 
Discrep
ancy 
(Y/N) 

State 
Correc
tion 

State 
Data 
Source 

Discrepancy 
Explanation Evaluation Initial Findings 

1A1 

Active facility 
universe: NPDES 
major individual 
permits (Current) 

Data 
Quality Combined 55 NA NA NA No 56 

KDHE’s 
Oracle 
Databas 
e 

PCS 
Problem with 
starting 
permits in 
the middle of 
a permit 
term 

Appears 
acceptable 

1 major is missing 
from this list: Wichita 
Mid-Continent Plant 
5. 

1A2 

Active facility 
universe: NPDES 
major general 
permits (Current) 

Data 
Quality Combined 0 NA NA NA No 

Not 
reviewed 

1A3 

Active facility 
universe: NPDES 
non-major 
individual permits 
(Current) 

Data 
Quality Combined 1,180 NA NA NA Yes 1,473 

Workpla 
n and 
KDHE 
Databas 
e 

Not all 
CAFOs 
loaded to 
PCS Minor issue 

EPA and KDHE 
need to discuss how 
the state has 
determined which 
CAFO permits are 
not entered into 
PCS. 

1A4 

Active facility 
universe: NPDES 
non-major general 
permits (Current) 

Data 
Quality Combined 53 NA NA NA Yes 163 

KDHE 
Databas 
e unknown 

Appears 
acceptable 

This universe 
consists of concrete 
and sand & gravel 
plants. 

1B1 

Major individual 
permits: correctly 
coded limits 
(Current) Goal Combined >=; 95% 93.10% 85.50% 47 55 8 Yes 100% 

KDHE 
databas 
e Unknown 

Potential 
concern 

All of these identified 
permits were 
reissued since the 
start of FFY2010 and 
(with one exception) 
lack limit start dates 
that postdate the 
effective date.  More 
discussion with 
KDHE needed. 
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Metric Metric Description 
Measure 
Type 

Metric 
Type 

National 
Goal 

National 
Average 

Kansas 
Metric Count Universe 

Not 
Counted 

State 
Discrep
ancy 
(Y/N) 

State 
Correc
tion 

State 
Data 
Source 

Discrepancy 
Explanation Evaluation Initial Findings 

1B2 

Major individual 
permits: DMR 
entry rate based 
on MRs expected 
(Forms/Forms) (1 
Qtr) Goal Combined >=; 95% 92.60% 93.00% 226 243 17 Yes 100% 

Paper 
and 
EDMRs 
review of 
data 
provided 

PCS to SRF 
problem Minor issue 

12 of 55 majors had 
one or more DMRs 
not in PCS for the 
4th quarter; 
however, because 
1b3 shows that 
100% of majors had 
at least one DMR in 
PCS during the 
same period, this 
does not rise to a 
potential concern but 
should be discussed 
with the state. 

1B3 

Major individual 
permits: DMR 
entry rate based 
on DMRs 
expected 
(Permits/Permits) 
(1 Qtr) Goal Combined >=; 95% 96.00% 

100.00 
% 54 54 0 No 

Appears 
acceptable 

1B4 

Major individual 
permits: manual 
RNC/SNC 
override rate (1 
FY) 

Data 
Quality Combined 68.40% 13 19 6 

Don’t 
know 

Potential 
concern 

Most cases of 
manual override 
were due to SNC, 
primarily DMR non-
receipt, rather than 
RNC. Discussion 
and file review are 
needed. 

1C1 

Non-major 
individual permits: 
correctly coded 
limits (Current) 

Informati 
onal 
Only Combined 2.30% 27 1,180 1,153 

Not 
Applicab 
le 

Not loaded 
to PCS 

Appears 
acceptable 

KDHE has not 
loaded limits into 
PCS for most of its 
non-majors. 
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Metric Metric Description 
Measure 
Type 

Metric 
Type 

National 
Goal 

National 
Average 

Kansas 
Metric Count Universe 

Not 
Counted 

State 
Discrep
ancy 
(Y/N) 

State 
Correc
tion 

State 
Data 
Source 

Discrepancy 
Explanation Evaluation Initial Findings 

1C2 

Non-major 
individual permits: 
DMR entry rate 
based on DMRs 
expected 
(Forms/Forms) (1 
Qtr) 

Informati 
onal 
Only Combined 61.70% 142 230 88 

Not 
Applicab 
le 

Not loaded 
to PCS Minor issue 

Among the non-
majors with DMRs 
being entered into 
PCS, it is not clear 
why some are 
missing their data. 

1C3 

Non-major 
individual permits: 
DMR entry rate 
based on DMRs 
expected 
(Permits/Permits) 
(1 Qtr) 

Informati 
onal 
Only Combined 82.10% 32 39 7 

Not 
Applicab 
le 

Not loaded 
to PCS Minor issue 

Among the non-
majors with DMRs 
being entered into 
PCS, it is not clear 
why some are 
missing their data. 

1D1 

Violations at non-
majors: 
noncompliance 
rate (1 FY) 

Informati 
onal 
Only Combined 0.60% 7 1,180 1,173 Yes 

Unkno 
wn 

Not Tracked 
this way 

Appears 
acceptable 

Noncompliance rate 
is very low because 
KDHE does not use 
PCS to screen non-
majors. 

1D2 

Violations at non-
majors: 
noncompliance 
rate in the annual 
noncompliance 
report (ANCR)(1 
CY) 

Informati 
onal 
Only Combined 0 / 0 0 0 0 Yes 162 

KDHE 
databas 
e 

Not  loaded 
to PCS 

Not 
reviewed 

EPA has not yet 
requested the ANCR 
from the state for 
FFY 2010. 

1D3 

Violations at non-
majors: DMR non-
receipt (3 FY) 

Informati 
onal 
Only Combined 10 NA NA NA Yes 0 

KDHE 
databas 
e 

Not Loaded 
to PCS Minor issue 

It appears that PCS 
is expecting but has 
not received DMR 
data for 10 
nonmajors. 
Discussion needed. 
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Metric Metric Description 
Measure 
Type 

Metric 
Type 

National 
Goal 

National 
Average 

Kansas 
Metric Count Universe 

Not 
Counted 

State 
Discrep
ancy 
(Y/N) 

State 
Correc
tion 

State 
Data 
Source 

Discrepancy 
Explanation Evaluation Initial Findings 

1e1 

Informal actions: 
number of major 
facilities (1 FY) 

Data 
Quality State 0 NA NA NA Yes 

Unkno 
wn Not tracked 

Potential 
concern 

To the extent that 
KDHE has issued 
LOWs or NOVs to 
majors, the state has 
not been tracking 
this information or 
entering it into PCS, 
as it is required for 
majors. 

1e2 

Informal actions: 
number of actions 
at major facilities 
(1 FY) 

Data 
Quality State 0 NA NA NA Yes 

Unkno 
wn Not tracked 

Potential 
concern 

To the extent that 
KDHE has issued 
LOWs or NOVs to 
majors, the state has 
not been tracking 
this information or 
entering it into PCS, 
as it is required for 
majors. 

1e3 

Informal actions: 
number of non-
major facilities (1 
FY) 

Data 
Quality State 0 NA NA NA Yes 

Unkno 
wn Not tracked 

Potential 
concern 

Consists of LOWs 
and NOVs, which 
are required in PCS 
only for P.L. 92-500 
facilities. KDHE did 
not track or enter this 
information into 
PCS, to the extent 
that such actions 
were taken. 

1e4 

Informal actions: 
number of actions 
at non-major 
facilities (1 FY) 

Data 
Quality State 0 NA NA NA Yes 

Unkno 
wn Not tracked 

Potential 
concern 

Consists of LOWs 
and NOVs, which 
are required in PCS 
only for P.L. 92-500 
facilities. KDHE did 
not track or enter this 
information into 
PCS, to the extent 
that such actions 
were taken. 
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Metric Metric Description 
Measure 
Type 

Metric 
Type 

National 
Goal 

National 
Average 

Kansas 
Metric Count Universe 

Not 
Counted 

State 
Discrep
ancy 
(Y/N) 

State 
Correc
tion 

State 
Data 
Source 

Discrepancy 
Explanation Evaluation Initial Findings 

1f1 

Formal actions: 
number of major 
facilities (1 FY) 

Data 
Quality State 0 NA NA NA Yes 1 

Enforce 
ment 
Tracking Unknown 

Potential 
concern 

KDHE did not enter 
this formal action 
record into PCS. 

1f2 

Formal actions: 
number of actions 
at major facilities 
(1 FY) 

Data 
Quality State 0 NA NA NA Yes 1 

Enforce 
ment 
Tracking Unknown 

Potential 
concern 

KDHE did not enter 
this formal action 
record into PCS. 

1f3 

Formal actions: 
number of non-
major facilities (1 
FY) 

Data 
Quality State 6 NA NA NA Yes 21 

Enforce 
ment 
Tracking Unknown 

Potential 
concern 

Any of the 15 formal 
actions not entered 
for non-majors that 
were at P.L. 92-500 
minors is required 
data. 

1f4 

Formal actions: 
number of actions 
at non-major 
facilities (1 FY) 

Data 
Quality State 6 NA NA NA Yes 21 

Enforce 
ment 
Tracking Unknown 

Potential 
concern 

Any of the 15 formal 
actions not entered 
for non-majors that 
were at P.L. 92-500 
minors is required 
data. 

1g1 

Penalties: total 
number of 
penalties (1 FY) 

Data 
Quality State 1 NA NA NA Yes 15 

Enforce 
ment 
Tracking Unknown 

Appears 
acceptable 

KDHE issues penalty 
orders in the 
administrative arena. 
EPA is obtaining a 
list of these actions 
from the state. 

1g2 
Penalties: total 
penalties (1 FY) 

Data 
Quality State 

$40,00 
0 NA NA NA Yes 

$115,9 
13 

Enforce 
ment 
Tracking Unknown 

Appears 
acceptable 

KDHE issues penalty 
orders in the 
administrative arena. 
EPA is obtaining a 
list of these actions 
from the state. 

1g3 

Penalties: total 
collected pursuant 
to civil judicial 
actions (3 FY) 

Data 
Quality State $0 NA NA NA No 

Appears 
acceptable 

KDHE did not issue 
penalty orders in the 
judicial arena during 
FFY 2010. 
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Metric Metric Description 
Measure 
Type 

Metric 
Type 

National 
Goal 

National 
Average 

Kansas 
Metric Count Universe 

Not 
Counted 

State 
Discrep
ancy 
(Y/N) 

State 
Correc
tion 

State 
Data 
Source 

Discrepancy 
Explanation Evaluation Initial Findings 

1g4 

Penalties: total 
collected pursuant 
to administrative 
actions (3 FY) 

Informati 
onal 
Only State 

$117,1 
08 NA NA NA Yes 

$150,7 
86 

Enforce 
ment 
Tracking Unknown 

Appears 
acceptable 

Indicates the state's 
long-term efforts to 
collect penalties. 

1g5 

No activity 
indicator - total 
number of 
penalties (1 FY) 

Data 
Quality State 

$40,00 
0 NA NA NA 

Not 
Applicab 
le 

Appears 
acceptable 

2a 

Actions linked to 
violations: major 
facilities (1 FY) 

Data 
Quality State >=; 80% 0 / 0 0 0 0 Yes 

Unkno 
wn 

Do not 
formally 
track 

Incon
clusive 

KDHE did not batch 
into PCS one 
enforcement action 
against a major, 
which has the 
linkage requirement. 

5a 

Inspection 
coverage: NPDES 
majors (1 FY) Goal State 100% 56.90% 90.90% 50 55 5 Yes 92.70% 

KDHE 
databas 
e None 

Appears 
acceptable 

KDHE's CMS 
commitment for 
majors was 47 
inspections. 

5b1 

Inspection 
coverage: NPDES 
non-major 
individual permits 
(1 FY) Goal State 17.00% 201 1,180 979 Yes 

624/14 
73 
equals 
42.4% 

KDHE 
databas 
e 

CAFO 
inspections 
aren’t loaded 
to PCS 

Appears 
Acceptable 

KDHE's CMS 
commitment for 
minors and CAFOs 
was 220 + 90; EPA's 
record shows 
completion of 208 + 
399, or 607. 

5b2 

Inspection 
coverage: NPDES 
non-major general 
permits (1 FY) Goal State 13.20% 7 53 46 Yes 

31/163 
equals 
19.0% 

KDHE 
databas 
e Unknown 

Incon
clusive 

The state's 
inspection 
commitments for 
non-stormwater 
general permittees 
are addressed under 
metric 4.  Those 
listed here are 
concrete & ready-
mix facilities. 
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Metric Metric Description 
Measure 
Type 

Metric 
Type 

National 
Goal 

National 
Average 

Kansas 
Metric Count Universe 

Not 
Counted 

State 
Discrep
ancy 
(Y/N) 

State 
Correc
tion 

State 
Data 
Source 

Discrepancy 
Explanation Evaluation Initial Findings 

5c 

Inspection 
coverage: NPDES 
other (not 5a or 
5b) (1 FY) 

Informati 
onal 
Only State 0.00% 0 92 92 Yes 

12/56 
Pretrea 
tment 
only = 
21.4% 

KDHE 
databas 
e 

Not loaded 
to PCS 

Incon
clusive 

The state's 
inspection 
commitments for 
stormwater and 
pretreatment 
permittees are 
addressed under 
metric 4. 

7a1 

Single-event 
violations at 
majors (1 FY) 

Review 
Indicator Combined 0 NA NA NA Yes 

Unkno 
wn Not Tracked 

Potential 
concern 

EPA and the state 
need to discuss 
whether the state 
tracks SEVs 
internally, and file 
review needs to 
examine whether 
SEVs are being 
adequately 
identified. 

7a2 

Single-event 
violations at non-
majors (1 FY) 

Informati 
onal 
Only Combined 0 NA NA NA Yes 

Unkno 
wn Not Tracked 

Appears 
acceptable 

The state does not 
need to enter this 
information in PCS, 
but it does need to 
track SEVs 
internally. 

7b 

Facilities with 
unresolved 
compliance 
schedule 
violations (at end 
of FY) 

Data 
Quality Combined 24.90% 0 / 0 0 0 0 Yes 1 

Enforce 
ment 
Tracking Unknown 

Potential 
concern 

EPA and KDHE 
need to discuss how 
many enforcement 
action compliance 
schedules are open 
for majors and how 
the state tracks 
them, given that the 
state has not 
batched them to 
PCS.  File reviews 
needed. 
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Metric Metric Description 
Measure 
Type 

Metric 
Type 

National 
Goal 

National 
Average 

Kansas 
Metric Count Universe 

Not 
Counted 

State 
Discrep
ancy 
(Y/N) 

State 
Correc
tion 

State 
Data 
Source 

Discrepancy 
Explanation Evaluation Initial Findings 

7c 

Facilities with 
unresolved permit 
schedule 
violations (at end 
of FY) 

Data 
Quality Combined 23.30% 0 / 0 0 0 0 Yes 

Still 
Workin 
g 

SOC 
Tracking 

All Minors 
Not Loaded 
to PCS 

Potential 
concern 

EPA and KDHE 
need to discuss how 
many permit 
compliance 
schedules are open 
for majors and how 
the state tracks 
them, given that the 
state has not 
batched them to 
PCS.  File reviews 
needed. 

7d 

Percentage major 
facilities with DMR 
violations (1 FY) 

Data 
Quality Combined 52.80% 47.30% 26 55 29 No 

Potential 
Concern 

File review should 
focus on the nature 
of DMR violations 
and how the state is 
responding to them. 

8a1 
Major facilities in 
SNC (1 FY) 

Review 
Indicator Combined 10 NA NA NA Yes 6 

KDHE 
databas 
e Unknown 

Potential 
concern 

The number of 
majors in SNC 
dropped from 10 to 1 
with the data refresh 
that followed this 
OTIS pull, while the 
number of manual 
overrides (1b4) 
dropped from 13 to 
9.  Discussion 
needed. 

8a2 

SNC rate: percent 
majors in SNC (1 
FY) 

Review 
Indicator Combined 24.90% 18.20% 10 55 45 Yes 

6 of 55 
= 10.9 

KDHE 
databas 
e 

DMR non-
receipts not 
correct 

Potential 
concern 

A low SNC rate is 
desirable, but 
discussion is needed 
to understand why 
SNC and RNC flags 
are overriden as they 
are. 
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Metric Metric Description 
Measure 
Type 

Metric 
Type 

National 
Goal 

National 
Average 

Kansas 
Metric Count Universe 

Not 
Counted 

State 
Discrep
ancy 
(Y/N) 

State 
Correc
tion 

State 
Data 
Source 

Discrepancy 
Explanation Evaluation Initial Findings 

10a 

Major facilities 
without timely 
action (1 FY) Goal Combined < 2% 18.40% 5.50% 3 55 52 Yes 1 

KDHE 
databas 
e 

JoCo MB 
under 
construction 
& Olathe-
Harold PCS 
data entry 
errors 

Potential 
concern 

Discussion needed 
about justification for 
reducing the number 
of facilities without 
timely action. 

11/14/2011 Page D-9 



           

  
 

    
 

 
   

   
    

 
   

 
      

  
   

  
  

  
 

 
   

 
  

 
 

 
   

    

 
   

 
 

 
 

      
 

  
   

 
   

 
   
  

  
    

APPENDIX E: FILE SELECTION
 

Files to be reviewed are selected according to a standard protocol (available here: http://www.epa
otis.gov/srf/docs/fileselectionprotocol_10.pdf) and using a web-based file selection tool when 
sufficient state data is available in the national database (available here: http://www.epa-otis.gov/cgi
bin/test/srf/srf_fileselection.cgi). The protocol and tool are designed to provide consistency and 
transparency in the process. The description of the file selection process in section A below is 
intended to help the state understand the selection results in the table in section B. 

A. File Selection Process 

EPA Region 7 followed the SRF File Selection Protocol to select 47 files for the on-site review. 
This includes 43 regulated entities that were chosen to be representative of the universe of NPDES 
entities in Kansas that were the subject of compliance monitoring or enforcement activity in Federal 
Fiscal Year (FFY) 2010.  The remaining 4 files were chosen as supplemental files to help EPA better 
understand whether any potential areas of concern identified via the Preliminary Data Analysis are 
substantiated.  All 47 files are listed in Enclosure 2.  

The 43 representative files were chosen to provide a cross-section of permit types and, within each 
permit type, to represent entities that were subject to an inspection or an enforcement action.  
Altogether, 31 files were selected as representative inspections, audits, or investigations, and 12 as 
representative formal enforcement activities.  Regulated entities were also chosen to represent the 
variety of compliance history information in the national program database and to ensure roughly 
even representation of KDHE’s six district offices. 

EPA attempted to use random selection as much as possible to select particular entities within each 
representative category. For inspections at core program major and minor facilities, EPA used the 
Online Tracking Information System (OTIS) SRF File Selection Tool for random, representative 
selections.  For inspections and investigations at CAFO and stormwater entities, as well as all 
enforcement actions, EPA relied on records pulled by KDHE from its internal databases due to 
incomplete data in the Permit Compliance System (PCS).  Most file selections from KDHE data sets 
were random, while others were more targeted to ensure that selections from small sample sizes 
proportionately represent the district offices performing the activities.  Samples of pretreatment 
industries were drawn using random selection. 

For each representative file, EPA plans to review all compliance monitoring and enforcement 
information that is present in KDHE’s records and relevant to FFY 2010.  Even though the time 
period of interest is FFY 2010, any activity associated with the activity for which an entity was 
selected will be reviewed as well if it is part of the same compliance monitoring and enforcement 
chain of events, regardless of whether the associated activity is dated prior to or subsequent to this 
period of interest. For example, if a file selected for representative enforcement has an inspection 
record associated with it and is dated FFY 2009, both activities will be reviewed (and vice-versa 
when a selected inspection has an associated enforcement record). 

The 4 supplemental files were selected after EPA determined that the representative selections 
might, by themselves, be insufficient to fully understand the nature of two potential concerns 
identified in the Preliminary Data Analysis.  File review for supplemental files will focus on the 
potential concerns for which they were selected. 
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B. File Selection Table 

Permit # Facility Name District Office Selection Rationale 

Core Program - Majors, SSOs, CSOs 
KS0039128 Atchison, City of NE Representative Inspection 
KS0050733 Coffeyville, City of SE Representative Inspection 
KS0038491 Great Bend, City of NW Representative Inspection 
KS0001635 MGP Ingredients, Inc. NE Representative Inspection 
KS0038474 Salina, City of NC Representative Inspection 
KS0020869 Wellington, City of SC Representative Inspection 

Core Program - Minors 
KS0081329 Abengoa SC Representative Enforcement 
KSJ000273 Coolidge, City of SW Representative Enforcement 
KS0098744 Fairview, City NE Representative Enforcement 
KS0096440 Hiawatha, City of NE Representative Enforcement 
KS0031453 Ransom, City of NW Representative Enforcement 
KS0083887 Walnut, City of SE Representative Enforcement 
KS0081230 Cherokee, City of SE Representative Inspection 
KS0098809 Scoular Elevator Groundwater R NC Representative Inspection 
KSJ000334 Paradise, City of NW Representative Inspection 
KS0029131 Udall, City of SC Representative Inspection 
KS0079821 Westar Energy - Lawrence Energy NE Representative Inspection 

Pretreatment 
Bunting Magnetics SC Representative SIU Inspection 
Sapa Inc. SE Representative SIU Inspection 
Dayton Superior Corporation SE Representative SIU Inspection 
Full Vision SC Representative SIU Inspection 
Agco Corp - Sunflower Mfg. NC Representative SIU Inspection 
Alexander Manufacturing Co. SE Representative SIU Inspection 

KS0080837 Chanute, City of SE Representative audit 
KS0046728 Emporia, City of SE Representative PCI 

CAFOs 
MOG010548 Nelson Poultry NC Representative Enforcement 
MOG010629 Phillips Dairy NE Representative Enforcement 
MOG010160 Prairie Pork Coolidge NW Representative Enforcement 
KS0116459 Premium Feeders, Inc. NC Representative Inspection 
KS0115291 Bartlett Cattle Company, L.P. SW Representative Inspection 
KS0115568 Sunflower Pork, Inc. (West Facility) SE Representative Inspection 
KS0095281 Fanshier Pork NW Representative Inspection 
KS0092363 Goetz & Sons Feedlot SC Representative Inspection 

SW industrial 
Wichita Concrete Pipe Co. SC Representative Enforcement 

KSG110048 Concrete Materials Co., Plant #2 SC Representative Enforcement 
KSG110049 Concrete Materials Co., Plant #3 SC Representative Enforcement 
KSG110132 Meier's Ready-Mix - Junction City NC Representative Inspection 
KSG110067 B & B Redimix, Inc. - Phillipsburg NW Representative Inspection 
KSG110061 Concrete Industries - Scott City SW Representative Inspection 

SW construction 
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Permit # Facility Name District Office Selection Rationale 

Dollar General Store SE Representative Investigation 
First Student Bus Parking South SC Representative Investigation 
KDOT 69-46 K-8251-07 (Hwy 69) NE Representative Investigation 
Salina Aquatic Center NC Representative Investigation 

Supplemental Files 
KS0036196 McPherson, City of NC Supplemental Major 
KS0089176 Chisholm Creek Utility Authority SC Supplemental Major 
KS0055492 JOCO Nelson Complex NE Supplemental Major 
KS0097560 Parsons, City of SE Supplemental Major 
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APPENDIX F: FILE REVIEW SUMMARIES
 

This appendix to the report includes a summary of findings for each of the forty-seven facility files 
reviewed by EPA.  Each summary discusses the following: 1) the state’s compliance monitoring 
and/or enforcement activities at the facility that were the reason for selection; 2) the documents in 
the file that EPA reviewed; and 3) EPA’s findings from the review.  The summaries are organized by 
NPDES permit type.  The summaries in the final section of the appendix—Section 5—describe 
facilities that were reviewed for potential concerns associated with particular metrics. One of the 
facilities in Section 5 is also discussed in Section 1. 

1. Wastewater Facilities 

Direct Dischargers—Majors 

City of Atchison (KS0039128) 

EPA selected this facility as a representative inspection based on the KDHE inspection of the City’s 
WWTF on 4/29/2010.  Reviewers evaluated the report for this inspection as well as the record of 
violations that have occurred at the facility. 

The KDHE inspection report cover letter and checklist identified four categories of problems at the 
WWTF: insufficient sludge handling, three lift station pumps being out of operation, pretreatment 
issues associated with Atchison Castings, and BOD permit exceedances in August 2009.  KDHE 
requested reports from the City on steps taken to address the first three of these problems and a date 
by which the response must be received.  The cover letter identified the most serious of these 
violations, sludge handling, and stated that it has been an ongoing problem in the state’s previous 
three inspection reports.  A recurrent violation of this natures merits a stronger response from the 
state than just an ordinary cover letter.  A letter of warning or notice of violation would be 
appropriate in this scenario, if not also formal enforcement.  Any violations (or potential violations) 
should be identified with their permit or regulatory citations to establish the basis for requiring 
corrective action, and the narrative report should articulate the consequent compliance status with a 
strongly worded headline to draw the facility’s attention to its non-compliant status.  The report for 
the 4/29/2010 inspection contained all of the items on the EPA’s NPDES Inspection File Evaluation 
Checklist and was transmitted to the facility in 27 days. 

A review of PCS data suggests E. coli permit exceedances during all four quarters of FFY 2010, 
including the six months prior to the KDHE inspection.  The City’s permit, however, requires 
monitoring only for E. coli through 7/1/2013, at which time final limits first take effect.  The 
discrepancy between violation data in PCS and permit requirements is a result of permit limit data 
that was batched to PCS erroneously.  KDHE needs to correct the limit data for E. coli to remove the 
record of false violations in PCS and the publicly viewable federal databases. 

KDHE claimed credit in the FFY 2010 Compliance Monitoring Strategy for conducting a 
compliance evaluation inspection of the WWTF and a Combined Sewer Overflow inspection at the 
City.  The 4/29/2010 inspection covered only the first of these two items, however, and no other 
records in the state’s file addressed an inspection of the CSO control program.  Future CMS 
commitments should ideally be matched by provisions to inspect CSO control program components 
or, alternately, not include a CSO inspection commitment. 
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City of Coffeyville (KS0050733) 

This facility was selected as a representative inspection based on a state inspection conducted 
5/18/2010.  Reviewers evaluated the report for this inspection as well as the record of violations that 
have occurred at the facility. The KDHE inspection report was transmitted to the facility 3 days 
following inspection.  The report contained all items on the NPDES Inspection File Evaluation 
Checklist and included very thorough narrative discussing the inspector’s observations. Included in 
that discussion were two fecal coliform exceedances that occurred in 2009.  KDHE found the facility 
to be in compliance with its permit. 

City of Great Bend (KS0038491) 

EPA selected this facility as a representative inspection based on a state inspection conducted 
3/23/2010.  Reviewers evaluated the report for this inspection and the compliance record at the 
facility as reflected in the state’s files. The KDHE inspection report contained all items on the 
NPDES Inspection File Evaluation Checklist and was transmitted to the facility 6 days following 
inspection.  The report stated that the facility was in compliance with its permit. 

MGP Ingredients (KS0001635) 

EPA selected this facility as a representative inspection based on a state inspection conducted 
8/31/2010.  Reviewers evaluated the report for this inspection as well as the record of violations that 
have occurred at the facility. The KDHE inspection report contained all items on the NPDES 
Inspection File Evaluation Checklist and was transmitted to the facility 2 days following inspection. 
The report stated that the facility was in compliance with its permit. 

The facility’s NPDES permit contains a compliance schedule requiring construction of a new 
cooling tower using City water as a make-up water source, in order to eliminate chronic toxicity and 
discoloration issues that had occurred. Because the facility was having difficulty complying with 
chronic toxicity limits from its previous permit, the compliance schedule inserted in the 10/1/2010 
NPDES permit should have been placed in an enforcement order rather than the reissued permit, 
pursuant to federal regulation at 40 CFR 122.47(a). 

City of Salina (KS0038474) 

This facility was selected as a representative inspection based on a state inspection conducted 
9/16/2010.  Reviewers evaluated the report for this inspection and the compliance record at the 
facility as reflected in the state’s files. 

The KDHE inspection report found one deficiency, and the report cover letter required the facility to 
provide a response.  The reader cannot determine, however, if the deficiency rose to the level of a 
permit or regulatory violation, as any discussion of an associated permit or regulatory citation was 
lacking from the report. KDHE transmitted the inspection report to the facility 11 days following 
inspection, and the report contained all the items on the NPDES Inspection File Evaluation 
Checklist. 

The state’s inspection file for the City shows that multiple bypasses at the facility had occurred but 
were not reported to the State.  While the inspection report states correctly that bypass reporting is 
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required, it should also articulate that bypassing and failure to report bypasses are significant 
violations. 

City of Wellington (KS0020869) 

EPA selected this facility as a representative inspection based on a state inspection conducted 
11/5/2009.  EPA evaluated the report for this inspection and the compliance record at the facility as 
reflected in the state’s files. The KDHE inspection report contained all items on the NPDES 
Inspection File Evaluation Checklist and was transmitted to the facility on the same day as the 
inspection.  The report stated that the facility was in compliance with its permit. 

Direct Dischargers—Non-majors 

Abengoa (KS0081329) 

This file was selected as a representative facility that received an enforcement action during the FFY 
2009 review period.  The facility has an extensive history of violations from 2006 onward, with state 
enforcement actions, consisting of an administrative penalty and compliance orders, in 2006, 2009 
and 2010.  Reviewers examined the 2009 and 2010 orders because they pertain to the same or very 
similar violations.  EPA also reviewed two related inspections from 2009 and 2010. 

The 2006 enforcement action was based on inadequate freeboard and industrial wastewater runoff.  
The order required a system to treat effluent from pond and maintain freeboard and proposed a 
penalty of $40,000, of which a negotiated penalty of $30,000 was paid.  The 2009 order proposed a 
penalty of $10,000, which was paid without appeal.  The alleged violations were a spill into an 
unnamed tributary, high BOD, and failure to report the spill.  The spill was attributed to a “mash” 
tank which was part of the ethanol production process.  Finally, the 2010 order alleged a fish kill 
(that apparently had occurred prior to the 2009 order) and documented discharges from 2 storm 
water ditches into a city lake.  The fish kill was apparently caused by high BOD causing low 
dissolved oxygen in the lake. The 2010 order proposed a penalty of $46,912.94, which has been 
appealed by the company and which, as of the date of the file review, has not been resolved. 

A more detailed review of the state’s facility file revealed a history of stormwater runoff and 
citizen’s complaints related to this runoff from 2007 onward.  The citizen complaints included 
complaints in 2007, 2008 and 2009 of putrid odors caused by runoff from the facility.  In September 
2008, the facility began discussions with other POTWs to give more capacity to the facility lagoons 
during wet weather events.  In November 2008, the facility began hauling wastewater to the City of 
Wichita’s POTW.  Over the next months, wastewaters were also hauled to the cities of Maize, 
Goddard, and Park City’s POTWs.  Due to the high BOD in the wastewaters, these other POTWs 
raised concerns over their ability to continue receiving the wastewaters.   In July 2010, the KDHE 
permitting section made a referral for enforcement that resulted in the proposed 2010 order. 

Overall thoughts/ Summary: To date, the state’s enforcement actions have not resulted in underlying 
changes to the facility’s operations to result in compliance.  From 2006 onward, the facility has 
continued to have discharges from stormwater ditches at the facility that are characterized by high 
BOD.  The fish kills in 2009 and WET violations in 2010 were not reported in ICIS/PCS.  The 2010 
enforcement action addressed a May 2009 fish kill but was not initiated within 180 days of receipt of 
information documenting the violation.  To date, there is no evidence that the facility has taken 
actions which will result in long-term compliance. 
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City of Coolidge (KSJ000273) 

This facility was selected as a representative enforcement action.  KDHE issued an administrative 
order to the City of Coolidge on 7/15/2010 for failure to retain a certified wastewater treatment plant 
operator.  There were no inspections or other compliance monitoring activities in FFY 2010; 
therefore, EPA reviewed only the order and associated documentation. 

An undated memorandum in the file indicated that the City hired a certified operator, which fulfilled 
all the requirements of the order.  The order was an appropriate state response to the noncompliance.  
The order and associated records did not indicate when KDHE discovered the noncompliance, which 
precludes reviewers from determining timeliness of the order.  The order also required a $1000 
penalty to be held in abeyance until July 2012.  The state’s calculation of the penalty accounted for 
gravity and stated that economic benefit for noncompliance is not significant and was therefore not 
calculated. 

City of Fairview (KS0098744) 

This facility was selected as a representative enforcement action.   The state inspected this facility in 
June 2010.  Reviewers examined both the enforcement action and inspection.  An administrative 
order was issued on 7/15/2010, which cited the city for failure to have a licensed operator, with the 
penalty held in abeyance if the city hired the operator by a date certain. In summary, the state’s 
enforcement action quickly followed the inspection and addressed the violations observed during the 
inspection. 

City of Hiawatha (KS0096440) 

EPA selected Hiawatha as a representative enforcement action.  KDHE issued an administrative 
order to the City on 10/29/2009 for ammonia exceedances in May through July of 2009.  This order 
was preceded by a warning letter from the state on 9/7/2009.  There were no inspections or other 
compliance monitoring activities in FFY 2010.  EPA reviewed the warning letter, the order, and 
documentation associated with the order. 

KDHE’s warning letter dated 9/7/2009, which has the effect of a Letter of Warning without being 
labeled as such, required the City to submit an explanation for the permit limit violations and a plan 
to come back into compliance with ammonia limits.  Less than two months later, on 10/29/2009, 
KDHE issued an administrative order to address the same violations.  The order required a plan to 
specify how the City will consistently meet permit limits, to study the problem of excessive inflow 
and infiltration (I/I) into the collection system, and to recommend activities to eliminate I/I.  The 
ammonia compliance plan and hiring of an engineer to study I/I were required to be complete within 
75 days of order issuance.  Pursuant to the “Opportunity for Hearing” provisions of the order, the 
City responded approximately one month later with an alternative schedule and alternative required 
actions.  The most recent document in the file, dated 1/21/2011, shows that KDHE and the City 
continued to negotiate a consent order to address I/I reduction efforts approximately one year 
following issuance of the administrative order. 

The evaluation of KDHE’s enforcement sequence suggests that the warning letter followed by 
administrative order constituted a timely and appropriate response to noncompliance that, when 
properly executed by the City, will return the permittee to compliance. 
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City of Ransom (KS0031453) 

This facility was selected as a representative enforcement action.   This enforcement action was not 
based on an inspection, but rather the administrative lapse of the license for the facility operator.  
This resulted in an administrative order by the state with penalty held in abeyance if the operator 
obtained a renewed license.  In summary, the state’s enforcement action addressed the known 
violations at the facility (i.e. lapsed license). 

City of Walnut (KS0083887) 

This facility was selected as a representative enforcement action.  The state conducted two 
inspections upon which an enforcement action was taken in 2010, and EPA reviewed all three 
records.  The first inspection took place on 12/1/2009, with the second inspection taking place on 
5/18/2010.  The first inspection documented permit limit violations (failure to have licensed 
operator), while the second inspection documented more serious operations and maintenance (O&M) 
concerns.  In early 2010, the state issued a proposed order for a penalty of $5,608, plus injunctive 
relief, which only addressed the violations observed in the initial 2009 inspection.  This was 
superseded by a negotiated settlement in June 2010 which required payment of a $1,500 penalty, 
plus stipulated penalties if limited injunctive relief was not accomplished. The June 2010 settlement 
did not require injunctive relief to address the O&M issues found in the May 2010 inspection.   
Separately, the state has approved upgrade plans for the POTW.  However, the required upgrade was 
not subject to the stipulated penalty provisions of the June 2010 settlement for injunctive relief. 

Overall thoughts/ Summary: In combination, the state’s approved upgrade and settlement will likely 
address the compliance issues found at the Walnut POTW.  However, the upgrade is not subject to 
an enforceable schedule and is not subject to the stipulated penalty provisions of the June 2010 
settlement.  In the short term, O&M issues at the plant have not been addressed. 

City of Cherokee (KS0081230) 

This facility was selected as a representative inspection.  KDHE inspected the City’s WWTF on 
10/2/2009.  The report for this inspection and the City’s DMR data were the only documents 
reviewed by EPA. The KDHE transmitted the inspection report to the facility 11 days following 
inspection, and the report contained all the items on the NPDES Inspection File Evaluation 
Checklist.  The report discussed evidence of a bypass that had very recently occurred but that was 
not reported verbally or in writing by the facility.  The report provided the permit citation relevant to 
this finding and discussed the failure to report the bypass as a deficiency, which has the effect of 
making a compliance determination. 

Scoular Elevator (KS0098809) 

EPA selected this facility as a representative inspection.  Scoular Elevator was inspected by KDHE 
on 12/17/2009.  EPA reviewed the inspection report and the facility’s DMR data. The KDHE 
inspection report contained most of the items on the NPDES Inspection File Evaluation Checklist, 
but it did not identify any facility representatives who participated in the inspection and it did not 
describe the field activities conducted.  EPA recommends some narrative to describe these elements.  
KDHE did not discover any violations and transmitted the report to the facility 4 days following 
inspection. 
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City of Paradise (KSJ000334) 

This facility was selected as a representative enforcement action.  However, the facility is a non-
discharging facility.  The previous state inspection was 1/18/2009.  The inspection report adequately 
documented its findings, and no violations were documented.  

City of Udall (KS0029131) 

This facility was selected as a representative inspection. On 1/5/2010 KDHE conducted an 
inspection of this facility.  On 1/5/2010 KDHE transmitted a cover letter and the findings of the 
inspection to the facility.  The inspection report contained all of the items on the NPDES Inspection 
File Evaluation Checklist.  The letter states the east and west fence lines were damaged and in need 
of repair.  The letter also reminds Udall that 10 hours of training are required every two years to 
maintain operator certification.  On 2/17/2010 Udall sent a letter to KDHE saying the repairs to the 
east and west fences had been made.  On 2/22/2010 KDHE sent a letter to Udall saying the 
deficiency had been satisfactorily addressed. 

The DMR record for Udall shows that there were two quarters—i.e. April through June 2010 and 
October through December 2010—in which the City failed to sample and did not submit a blank 
DMR to the state until several months after the due date. For the first quarter of 2010, January 
through March, the City likewise did not submit a timely DMR; however, unlike the case of the 
subsequent two quarters, KDHE sent a notice letter to the City to reiterate the requirement to 
monitor and report.  Because the City followed the same pattern of noncompliance in three 
consecutive quarters, KDHE should have responded in some fashion, and more firmly, immediately 
following each of the latter two quarters of delinquent reporting. 

The permit issued to Udall with the effective date 1/1/2011 contains a schedule of compliance 
requiring that, within 90 days of the effective date of the permit, Udall must have a certified 
operator.  The operator certification requirement stems from previous permit cycle(s) and should not 
be placed in a permit schedule to ensure compliance, in accordance with federal regulation at 40 
CFR 122.47(a).  There is no further documentation in the file regarding operator training. 

Westar Energy- Lawrence (KS0079821) 

This facility was selected as a representative inspection. On 12/21/2009 KDHE conducted an 
inspection of this facility.  On 1/6/2010 KDHE transmitted a cover letter and the findings of the 
inspection to the facility.  The cover letter states coal fines were observed near and downstream from 
outfall 002x and states, “Please check and monitor all sources of fines in the area and work to 
control those sources.  Please note the permit requires there be no turbidity or color producing 
substances at this outfall.  Please feel free to contact me should you have any questions or comments 
regarding this report.”  The letter does not identify the presence of coal solids as a violation of water 
quality standards, as it should have, and it does not require the permittee to provide a response to 
KDHE. 

2. Pretreatment Facilities 

Bunting Magnetics 
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This file was reviewed as a representative Significant Industrial User inspection.  KDHE conducted 
an inspection of the facility on 10/1/2009 to determine the applicability of a Categorical pretreatment 
standard, as the facility was not permitted.  The inspector concluded that the facility needed to apply 
for a pretreatment permit. KDHE transmitted an inspection report 13 days after the inspection.  The 
report contained most of the elements on the NPDES Inspection File Evaluation Checklist. No 
violations were recorded in the file for this facility during FFY 2010. 

Sapa, Inc. 

This facility was selected as a representative Significant Industrial User inspection.  KDHE 
inspected the facility on 10/6/2009.  The facility was in the process of shutting down and closing 
operations.  The inspector did not take any samples at the facility, as the regulated industrial process 
had been removed.  KDHE transmitted an inspection report 15 days after the inspection, and the 
report contained most of the items on the NPDES Inspection File Evaluation Checklist.  No 
violations were recorded in the file for this facility during FFY 2010. 

Dayton Superior Corporation 

This facility was selected as a representative Significant Industrial User inspection.  EPA reviewed 
the state’s report for the 10/6/2009 inspection and a Notice of Violation dated 8/3/2010.  The 
inspection report contained all of the items on the NPDES Inspection File Evaluation Checklist and 
was transmitted to the facility 24 days following the inspection.  The purpose of the NOV was to 
notify the facility that it did not submit a semi-annual report by the due date.  Because the report was 
not more than 30 days late, the violation did not rise to the level of Significant Non-Compliance.  
Therefore, the NOV was an appropriate course of action for the state and was issued 6 days after the 
report’s due date had elapsed. 

Full Vision 

This file was reviewed as a representative Significant Industrial User inspection.  KDHE conducted 
an inspection of the facility on 10/1/2009 to determine the applicability of a Categorical pretreatment 
standard, as the facility was not permitted.  The inspector concluded that the facility needed to apply 
for a pretreatment permit.  KDHE transmitted an inspection report 13 days after the inspection.  The 
report contained most of the elements on the NPDES Inspection File Evaluation Checklist.  No 
violations were recorded in the file for this facility during FFY 2010. 

Agco Corp – Sunflower Manufacturing 

This facility was selected as a representative Significant Industrial User inspection.  KDHE 
conducted a routine inspection of the facility on 7/16/2010.  KDHE transmitted an inspection report 
7 days after the inspection, and the report contained most of the items on the NPDES Inspection File 
Evaluation Checklist.  No violations were recorded in the file for this facility during FFY 2010. 

Alexander Manufacturing Co. 

This facility was selected as a representative Significant Industrial User inspection. KDHE 
conducted a routine inspection of the facility on 10/6/2009.  The KDHE inspection report contained 
most of the items on the NPDES Inspection File Evaluation Checklist.  No violations were recorded 
in the file for this facility during FFY 2010. 
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City of Chanute 

EPA selected Chanute as a pretreatment city at which KDHE performed a representative 
pretreatment audit in FFY 2010.  The audit took place on 3/18/2010.  KDHE transmitted an audit 
report to the City 30 days later, and the report contained all of the items on the NPDES Inspection 
File Evaluation Checklist.  KDHE has not uploaded all of the required Water Enforcement National 
Database elements to PCS for this pretreatment city. 

City of Emporia 

EPA selected Emporia as a pretreatment city at which KDHE performed a representative 
pretreatment inspection in FFY 2010.  The inspection took place on 12/17/2009.  KDHE transmitted 
an inspection report to the City 30 days later, and the report contained all of the items on the NPDES 
Inspection File Evaluation Checklist.  KDHE has not uploaded all of the required Water 
Enforcement National Database elements to PCS for this pretreatment city. 

3. Concentrated Animal Feeding Operations (CAFOs) 

Fanshier Pork (KS0095281) 

This file was selected as a representative facility that received an inspection during the FFY 2010 
review period.  The specific inspection occurred on 5/26/2010 and was the only inspection reviewed.  
This inspection was a non-sampling CAFO inspection that included the Confined Animal Feeding 
Facility Inspection checklist (2-page checklist).  Photos were included with this inspection report.   
The report did not contain all the components on the NPDES Inspection File Evaluation Checklist.  
Very little explanatory narrative was included in this report. The inspection format contains the 
following sections: Operational Questions, Site conditions at the time of Inspection, Non 
Compliance Explanation/Supplemental Information, General Inspection Comments, and 
Compliance/NonCompliance Determination.  The inspection was completed on 5/26/2010 and the 
written report was mailed out on 6/4/2010 (9 days later).  The facility was determined to be in 
compliance. 

Sunflower Pork, Inc. (KS0115568) 

This file was selected as a representative facility that received an inspection during the FFY 2010 
review period.  The specific inspection occurred on 7/8/2010 and was the only inspection reviewed. 
This inspection was a non-sampling CAFO inspection that included the Confined Animal Feeding 
Facility Inspection checklist (2-page checklist).  The report did not contain all the components on the 
NPDES Inspection File Evaluation Checklist. Very little explanatory narrative was included in this 
report.  Photos (two) were included with this inspection report.   The facility was determined to be 
out of compliance, and the report included a non-compliance warning with a statement that a follow-
up inspection would be scheduled several months later to determine whether the facility returned to 
compliance.  The inspection was completed on 7/8/2010 and the report transmitted on 7/21/2010 
(completed within 13 days).  EPA could not locate any information in the file to indicate that the 
violations were corrected. 

Premium Feeders, Inc. (KS0116459) 
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This file was selected as a representative facility that received an inspection during the FFY 2010 
review period.  The specific inspection occurred on 12/11/2009 and was the only inspection 
reviewed.  This inspection was a non-sampling CAFO inspection that included the Confined Animal 
Feeding Facility Inspection checklist. The report did not contain all the components on the NPDES 
Inspection File Evaluation Checklist.  This report did provide some narrative write-up summarizing 
non-compliance items.  The facility was found to be out of compliance. EPA notes that no formal or 
informal enforcement was taken.  Many violations were noted in the report and transmittal letter; 
however, no other action was taken. Also, the facility responded to the inspection but the response 
did not show that issues had been addressed. Photos were provided with the checklist.  The 
inspection was completed on 12/11/2009 and transmitted to the facility on 12/21/2009 (10 days 
later). 

Goetz and Sons Feedlot (KS0092363) 

This file was selected as a representative facility that received an inspection during the FFY 2010 
review period.  The specific inspection occurred on 5/17/2010. This inspection was a non-sampling 
CAFO inspection that included the Confined Animal Feeding Facility Inspection checklist. 10 
photos were included as part of the inspection. The report did not contain all the components on the 
NPDES Inspection File Evaluation Checklist.  The facility was found to be not in compliance.  
Limited narrative was provided with this report. The inspection report is dated 5/20/2010 and was 
transmitted to the facility the same day.  The inspection report was completed and transmitted within 
3 days following inspection.  The EPA reviewer could not locate any information in the file to 
indicate that the violations had been addressed.    

Bartlett Cattle Company, L.P. (Bartlett III) (KS0115291) 

This file was selected as a representative facility that received an inspection during the FFY 2010 
review period.  The specific inspection occurred on 7/272010 (although checklist and photos list 
8/26/2010 as the inspection date).  This inspection was a non-sampling CAFO inspection that 
included the Confined Animal Feeding Facility Checklist.  The report did not contain all the 
components on the NPDES Inspection File Evaluation Checklist.  6 photos were included with this 
inspection. Very little narrative was provided in this report.  The facility was found to be not in 
compliance, but the report cover letter did not require the facility to report back to the state on 
follow-up actions. 

Phillips Dairy 

This file was selected as a representative facility that received an enforcement action during the FFY 
2010 review period.  KDHE completed 2 inspections at this facility during the review period, both of 
which EPA reviewed as part of the evidence supporting enforcement.  The first inspection was 
completed on 2/11/2010 and the second (follow-up) was completed on 6/16/2010.  EPA noted no 
signature was on the 2/11/2010 report.  The reviewer was unable to determine if the inspection 
reports had ever been transmitted.  These inspections were non-sampling CAFO inspections that 
included the Confined Animal Feeding Facility Checklist.  The reports did not contain all the 
components on the NPDES Inspection File Evaluation Checklist.  These inspections led to KDHE 
issuing an Administrative Order (ACO) on 7/15/2010 and subsequent Consent Agreement Final 
Order (CAFO) filed on 12/14/2010.  Both gravity and economic benefit were considered in the 
penalty calculation, but the penalty worksheet explained why economic benefit was not likely to be a 
positive sum and was therefore excluded.  The facility paid a fine of $2,500 and $7,500 was held in 
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abeyance.   A copy of the penalty payment check was located in the file. 

Prairie Pork, Coolidge (KS0095001) 

This file was selected as a representative facility that received an enforcement action during the FFY 
2010 review period. KDHE initially investigated this facility on 5/26/2010, and EPA reviewed the 
corresponding report as part of the evidence supporting enforcement.  The 5/26/2010 inspection was 
a sampling CAFO inspection that included the Confined Animal Feeding Facility Inspection 
checklist. 10 photos were included as part of the inspection. The report did not contain all the 
components on the NPDES Inspection File Evaluation Checklist.  This inspection noted discharges 
had occurred at the facility, failure to report discharges, failure to implement operation and 
maintenance controls, failure to sample and failure to submit a Nutrient Management Plan.  EPA 
noted that the inspection checklist for this facility was more detailed than the checklist used for 
Nelson Poultry (above). The only reference to the inspection transmittal is a letter from the facility 
indicating they received it, as no inspection transmittal letter was found in the file. The KDHE 
Northwest District Office referred this case to the Bureau of Water for enforcement action on 
6/8/2010. An Administrative Order was issued on 9/23/2010 to require corrective actions by the 
facility.  As of the date of the review, the Consent Agreement/Final Order had not been filed.  The 
initial penalty was $5,000, which was reduced to $2,500.  Both gravity and economic benefit were 
considered in the penalty calculation, but $0 was ultimately used for economic benefit due to the 
state’s reasoning why it was not likely to be a positive sum. The remaining $2,500 was held in 
abeyance subject to respondent complying with the terms of the Consent Agreement. EPA notes that 
there was a hand-written note in the file indicating the penalty was paid on 4/5/2011.     

Nelson Poultry Farms, Inc. 

This file was selected as a representative facility that received an enforcement action during the FFY 
2010 review period.  EPA reviewed 2 of the recent inspections that occurred at this facility, as they 
provided evidence leading up to the enforcement action. The first inspection was completed on 
2/10/2009 and the second inspection was completed on 9/29/2009.  This facility was determined to 
be “out of compliance” after the 9/29/2009 inspection. These inspections were CAFO inspections 
that included the Confined Animal Feeding Facility Inspection checklist. 7 photos were included 
with the 9/29/2009 inspection.  The report did not contain all the components on the NPDES 
Inspection File Evaluation Checklist. On 11/24/2009 KDHE issued an Administrative Order to 
Nelson Poultry for failure to submit a Nutrient Management Plan for multiple facilities and failure to 
submit an Engineering analysis.  On 2/11/2010 KDHE issued a Consent Agreement Final Order 
resolving issues from the Administrative Order. KDHE considered both gravity and economic 
benefit in the penalty calculation but determined the appropriate economic benefit amount to be $0. 
The initial penalty was $7,500, which was reduced to $3,750. 

4. Stormwater Sites 

Construction Stormwater 

Dollar General Store (No permit number) 

This facility was selected as a representative inspection. On 8/17/2010 an email was sent from the 
KDHE Southeast District Office (SEDO) to Topeka stating that SEDO staff had been near the site 
while on duty for another program and had not noticed the site and its apparent lack of sediment 
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controls.  The central office sent an email to SEDO stormwater staff and requested an inspection and 
informed SEDO that there was no Notice of Intent (NOI) on file for the site.  On 8/17/2010 the 
SEDO inspected the site. The report for the KDHE inspection on 8/17/2010 was complete, except it 
did not include a phone number.  The inspector measured the site and determined it was less than an 
acre.  SEDO visited the site again on 8/23/2010.  A report documenting the findings of the second 
inspection was alluded to in email correspondence included in the file but was not in the file.  
Reports from the inspections were not transmitted to the site owner.  KDHE determined the site was 
less than an acre and therefore did not trigger the duty to apply for a NPDES construction 
stormwater permit.  KDHE decided not to follow up with this site after determining it did not need a 
permit and that, based on inspection, the impact of the site was very minimal. 

Salina Aquatic Center (KSR106030) 

This facility was selected as a representative inspection. On 5/21/2010 the KDHE Northeast District 
Office (NEDO) inspected the site based on a complaint to the KDHE from an EPA On-Scene 
Coordinator who had been in the area and observed the site.  The inspection was complete and the 
report and a cover letter were transmitted to the permittee on 5/27/2010.  The letter states the site 
was not in compliance at the time of the inspection but does not require the permittee to respond to 
KDHE describing corrective action taken to address the noncompliance.  On 7/1/2010 the permittee 
(City of Salina) responded to KDHE saying they will address the problems observed by KDHE at all 
their projects city-wide but the City did not address the specific BMP problems observed during the 
5/21/2010 inspection.  KDHE made a site visit on 7/6/2010 and on 7/7/2010 sent a letter to the City 
of Salina saying the 7/1/2010 correspondence from the City did not address the specific deficiencies 
noted during the 5/21 inspection and that the City must respond to KDHE by 8/5/2010 and describe 
actions taken to return the site to compliance.  The 7/7 letter from KDHE included the photos and 
their descriptive captions from the 7/6 site visit.  The 7/6 visit did not appear to be a formal 
inspection, but the photo log and cover letter sent to the city contained nearly all the components of 
an inspection report with the exception of the time the inspection was conducted and the phone 
number of the permittee. On 8/5/2010 the City sent a response to KDHE describing improvements 
to the site and included photos of the improvements.  On 8/9/2010 KDHE sent an email to the City 
stating most of the deficiencies had been addressed but the pictures only documented one of the 
BMP improvements and the inspection logs described in the letter were not attached to the 
correspondence.  On 9/19/2010 the City sent an email to KDHE documenting the BMP 
improvements that had been made to the site. On 8/20/2010 KDHE sent a letter to the City of Salina 
saying the city had not proven that all of the site inspections had been conducted.  This was the last 
item in the file. 

First Student Bus Parking (S-AR94-0820; no federal number) 

This facility was selected as a representative inspection. On 8/26/2010 the KDHE Bureau of Water 
received a NOI for this site and a revised NOI was received on 9/8/2010.  On 9/8/2010 an email was 
sent from the KDHE - SEDO to the City of Wichita stating staff from SEDO had performed an 
inspection near the subject site and noticed it lacked controls.  SEDO asked the City of Wichita to 
verify there was a SWPPP for the site.  On 9/8/2010 a City inspector visited the site and did not find 
noncompliance with the city construction ordinance but did make suggestions for updating the 
SWPPP. On 9/8/2010 SEDO sent an email to the City and copied the KDHE Topeka office stating 
that KDHE had not yet issued authorization to discharge to First Student Bus because of problems 
with the SWPPP and that construction activity should not have started until authorization had been 
received from KDHE. SEDO further states that KDHE personnel had driven by the site and noticed 
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it was almost completely graded, the construction entrance was deficient and the there were no 
controls along the drainage channel.  On 9/8/2010 the City of Wichita sent another email to SEDO 
and copied the KDHE Topeka office stating the runoff from the site will go to a non-discharging 
basin and the city won’t address the site further because all city-required paperwork had been 
completed by the site.  On 9/8/2010 SEDO sent another email to Topeka stating that the pictures 
taken of the site on 9/8 indicate there were no BMPs other than a weed patch.  There were no ditch 
checks or silt fence.  On 9/17/2010 the KDHE Topeka office sent a conditional authorization to First 
Student and says the site will be referred to enforcement for commencing construction without first 
receiving authorization to discharge from KDHE.  Note that there was no formal inspection of the 
site by KDHE and an inspection report was not sent to the facility. The 9/17/2010 conditional 
authorization letter from KDHE to First Student Bus does include a description of site conditions on 
9/8/2010.  An undated note in the file states that KDHE elected not to pursue enforcement for 
discharge without a permit because there were too many conditional words in KDHE’s 9/17/2010 
letter to the facility. 

KDOT U.S. Hwy 69 (S-M028-0218; no federal number) 

This facility was selected as a representative inspection. On 5/18/2010 an email was sent from the 
KDHE Topeka Office to the Northeast District Office (NEDO) requesting an inspection of the site 
because staff from the Topeka office had driven by the site on 5/16 and noticed issues.  The Topeka 
office requested the inspection be coordinated with KDOT “with no more than a day or two of notice 
to KDOT staff.” Notice of the inspection was given to KDOT on 5/20.  On 5/21/2010 KDHE 
inspected the site.  The inspection report was complete, except it did not contain the time of the 
inspection.  A letter and photos from the inspection were transmitted to KDOT on 6/23/10, 33 days 
after the inspection.  KDHE requested a response from KDOT by 7/17/2010.  On 7/15/2010 KDOT 
responded to KDHE’s inspection with a letter and attachments.  No subsequent documents in the file 
comment on the adequacy of KDOT’s 7/15/2010 submittal in response to KDHE’s 6/23 warning 
letter.  The final item in the file is an 11/18/2010 cover letter and photos from the KDHE Topeka 
office to KDOT regarding a 9/18/2010 inspection of the site.  This letter, sent 53 days after the 9/18 
inspection, states some items looked good but there were still problems with stabilization.  The letter 
and photos combined comprise a complete inspection report with the exception of the time the 
inspection occurred.  Only a couple of the deficiencies noted on 9/18 correspond to deficiencies 
observed during the 5/21 inspection, so it is not possible to know if all earlier items were addressed. 
Furthermore, the 11/18 letter does not require a response but only states, “Feel free to contact me if 
you would like to discuss any of the above issues.” 

Industrial Stormwater 

Wichita Concrete Pipe Company (KSG110199) 

This facility was selected as a representative enforcement action. On 12/14/2009 KDHE issued an 
administrative order to Wichita Concrete Pipe Co.  The AO states KDHE received a complaint from 
a citizen on 7/16/2009 saying runoff from the plant was causing grass to die.  The AO further states 
that KDHE toured the facility on 7/22/2009 and concluded the facility was operating without a 
permit.  The Order requires the facility to discontinue discharge within 30 days, file a NOI within 30 
days, develop a SWPPP within 60 days, and pay a penalty of $7,500.  A CAFO dated 7/13/2010 
states all complying actions were completed and the Respondent will pay a penalty of $3,750 with 
$3,750 held in abeyance.  The penalty payment of $3,750 was received 12/14/2009.  The permit was 
issued 5/20/2010.  The file does not contain an inspection report nor is there any indication that a 
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report was transmitted to the Respondent.  Only the AO describes KDHE’s 7/22/2009 site visit.  The 
enforcement action was appropriate and timely, with approximately 150 days from site visit to AO, 
and it adequately addressed the violation.  The penalty calculation does not account for economic 
benefit; it states that economic benefit is insignificant and therefore is not included.  The cost of 
applying for a permit would be very small, making this a reasonable assumption  by the state.  The 
AO states the penalty will be reduced by half with the other half held in abeyance if the Respondent 
takes all complying actions and maintains compliance. 

Concrete Materials Co., Plant #2 (KSG110048) 

This facility was selected as a representative enforcement action. EPA reviewed a state 
administrative order as well as an inspection that preceded enforcement. On 10/30/2009 KDHE sent 
a letter transmitting the findings from a 9/2/2009 inspection of the facility.  The inspection report 
contained all of the items on the NPDES Inspection File Evaluation Checklist and was transmitted 
58 days after the inspection.  The letter requires follow-up from the facility, including submittal of 
an updated SWPPP and complete construction of a settling basin. The facility did not respond to the 
inspection transmittal, and subsequent records in the file pertain to issuance of the AO. 

On 2/22/2010 KDHE issued an administrative order to Concrete Materials Co. Plant #2.  The 
violations cited in the Order were continued failure to update the SWPPP and the requirement to 
build a basin.  The Order pleads a penalty of $5,000.  There is a note in the file stating payment of 
the $5,000 penalty was received by the KDHE 11/10/2010.  The penalty calculation does not include 
economic benefit because the benefit was stated to be insignificant and thus was not calculated. 
Considering that the economic value of updating a SWPPP and constructing a basin is not negligible, 
however, this assumption should be backed by a reasonable justification.  There is no documentation 
in the file documenting submittal of an updated SWPPP or completion of a basin.  

Concrete Materials Co., Plant #3 (KSG110049) 

This facility was selected as a representative enforcement action. EPA reviewed a state 
administrative order and an inspection preceding enforcement.  On 4/29/2009 KDHE sent a letter 
transmitting the findings of a 2/4/2009 inspection of the facility.  The inspection report contained all 
of the items on the NPDES Inspection File Evaluation Checklist and was transmitted 64 days after 
the inspection.  The letter requires follow-up from the facility by 6/1/2009. The facility did not 
respond to the inspection transmittal, resulting in the issuance of the AO. 

On 6/29/2009 KDHE issued an administrative order to Concrete Materials Co. Plant #3.  The Order 
required containment of all wastewater (stormwater) and payment of a $10,000 penalty.  The file 
contains a CAFO dated 11/3/2009 that states the complying actions were completed and penalty will 
be collected in the amount of $5,000. The CAFO states the penalty will be reduced by half with the 
other half held in abeyance if the Respondent takes all complying actions and maintains compliance.  
A note in the file states a penalty in the amount of $5,000 was received by KDHE 11/9/2009.  The 
penalty calculation does not include economic benefit because the benefit was stated to be 
insignificant and thus was not included in the penalty calculation.  The economic value of 
implementing BMPs to contain wastewater, however, is not negligible and warrants a reasonable 
justification in the file to make an assumption that economic benefit is insignificant. 

Meier’s Ready Mix, Inc. (KSG110132) 
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This facility was selected as a representative inspection. On 7/29/2010 KDHE conducted an 
inspection of this facility.  On 8/2/2010 KDHE transmitted the findings of the inspection and 
included a cover letter.  The inspection report contained all of the items on the NPDES Inspection 
File Evaluation Checklist and did not identify any violations.  A memo to the file dated 4/18/2011 
states the facility shut down in September 2010 and is being abandoned.  The memo suggests the 
permit should be terminated and the file closed. 

B & B Redimix, Inc. (KSG110067) 

This facility was selected as a representative inspection. On 12/09/2009 KDHE conducted an 
inspection of this facility.  On 12/10/2009 KDHE transmitted a cover letter and the findings of the 
inspection to the facility.  The inspection report contained all of the items on the NPDES Inspection 
File Evaluation Checklist with the exception of the time the inspection was conducted.  The 
inspection checklist states the quarterly site inspection reports and monthly chemical additive logs 
were not available for review, as required by the permit, but will be reviewed during the next KDHE 
inspection of the facility.  The transmittal letter does not require a response to KDHE. 

Concrete Industries (KSG110061) 

This facility was selected as a representative inspection. On 11/12/2009 KDHE conducted an 
inspection of this facility.  On 12/17/2009 KDHE transmitted a cover letter and the findings of the 
inspection to the facility.  The inspection report contained all of the items on the NPDES Inspection 
File Evaluation Checklist and was transmitted 35 days after the inspection.  The inspection revealed 
some deficiencies with the operation of the facility: 1) The facility had changed name and 
ownership, but KDHE was only aware of a change of the owner’s address; 2) The 2008 DMR had 
not been submitted; 3) Whereas the SWPPP was available onsite, the site manager was not familiar 
with it and the requirement to conduct quarterly and annual inspections; and 4) The inspector noted 
that all reports required by the SWPPP must be kept onsite for three years.  The inspector noted that 
the originals may be at the company headquarters in Dodge City but at least a copy must remain 
onsite.  The cover letter transmitting the inspection report describes the deficiencies observed during 
the inspection; but instead of requiring a response from the facility, the letter encourages the 
permittee to review all of the report findings.  Correspondence dated 9/16/2010 from Concrete 
Industries to KDHE states the facility has adopted the SWPPP used by the former site owners and 
feels this will bring the facility into compliance. 

5. Facilities Reviewed for Potential Concerns under Particular Data Metrics 

City of McPherson (KS0036196) 

This facility was selected as a supplemental file to review potential concerns about manual overrides 
and DMR violations.  EPA compared data from PCS to DMR data and found that the two data 
sources matched.  OTIS shows the second quarter with exceedances that would have met Significant 
Non Compliance (SNC); however, the SNC “E” code had been overridden with a “C” by the KDHE. 
The third quarter has a “C” manual override, indicating a manual change to compliant status, even 
though there were no exceedances, and the DMR data had been submitted timely.  EPA staff talked 
to KDHE about these two inappropriate uses of the “C” manual overrides and were told that manual 
overrides were used in FFYs 2008 and 2009, but KDHE indicated that it was starting to back off 
from that practice in FFY 2010.  KDHE also mentioned that it frequently compared PCS status flags 
to the QNCR, and when the QNCR did not have an “E”, the state overrode the facility SNC status 
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with a “C.” 

EPA was able to validate the accuracy of the state’s PCS data, which matched the facility’s DMRs 
when there was a true exceedance.   This facility had all of its WENDBs present in PCS, and the 
FFY 2010 inspection conducted by KDHE was accurately reflected in PCS. 

City of Parsons (KS0097560) 

This facility was selected as a supplemental file to review potential concerns about manual overrides 
and DMR violations.  EPA compared the state’s PCS data to DMR data and found that the two data 
sources matched.  OTIS shows exceedances for the second and third quarters of FFY 2010.  The first 
quarter has a “C” manual override followed by an “R” (resolved) for second quarter, even though 
there were exceedances that would have met the SNC definition.  PCS generated the “R” for second 
quarter and the KDHE probably meant to do a manual override for second quarter; however, because 
a manual override was done on first quarter, PCS processed the “R” as a normal PCS function, 
thereby giving the “R” status for second quarter. KDHE’s inappropriate use of “C” in the first 
quarter, therefore, probably led to an unwarranted automatic “R” in the second quarter. KDHE did 
another manual override for third quarter even though the exceedances met the definition of SNC, 
and the status should have been an “E”, which PCS would have generated. The fourth quarter also 
had a manual override of “C” even though there was a “D” for DMR Non Receipt.  EPA raised this 
issue with KDHE, and the state indicated that data was received on time from the facility.  The 
problem was that the individual who batches the data to PCS does not always submit the data when 
received but sometimes holds it until after all RNCs have run in PCS, at which time the window for 
batching DMR data closes and a DMR Non Receipt violation can be generated. 

For this facility, the above analysis revealed that KDHE inappropriately used manual overrides for 
two of the four quarters in FFY 2010 and appropriately used an override in another quarter for a 
preventable data error. 

When there was a true exceedance on the facility’s DMR, EPA found matching state data in PCS.  
This facility had all of its WENDBs present in PCS, and the FFY 2010 inspection conducted by 
KDHE was accurately reflected in PCS. 

Chisholm Creek Utility Authority (KS0089176) 

The EPA selected this facility as a supplemental file to review potential concerns about manual 
overrides and DMR violations.  There were minor exceedances in second and third quarter which did 
not meet the SNC definition and which did not have any manual overrides. There was a manual 
override in fourth quarter even though there was an exceedance that would have met the SNC 
definition.  EPA asked KDHE about this manual override and was told that the state had compared 
the QNCR to PCS data.  Because the QNCR did not show this facility as SNC for any exceedance, 
KDHE chose to enter a manual override for the fourth quarter, which is an inappropriate use of that 
code. 

All of the WENDBs were present in PCS for this facility and the FFY 2010 inspection conducted by 
KDHE was accurately reflected in PCS.  EPA compared the state’s PCS data to DMR data and 
found that the two data sources matched.  

Johnson County Nelson Complex (KS0055492) 
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This facility was selected as a supplemental file to review potential concerns about manual 
overrides.  This facility’s OTIS record shows all four quarters in 2010 with a “C” for manual 
compliance override.  However, the third and fourth quarters originally had a “D” code generated via 
PCS RNC runs.  EPA understands that KDHE staff batching data to PCS held the DMR data until 
RNC ran for each of the third and fourth quarters, resulting in generation of an unwarranted DMR 
Non Receipt violation (i.e. “D” code). Therefore, it was appropriate but avoidable for KDHE to use 
two manual overrides in FFY 2010, while the overrides for the first and second quarters appear to be 
unjustified.  From what EPA was able to glean from the file, all DMRs were received timely and 
there were no exceedances, matching the state’s PCS data. 

EPA compared the state’s PCS data to DMR data, and the two data sources matched.  All of the 
WENDBs were present in PCS for this facility, and the FFY 2010 inspection conducted by KDHE 
was accurately reflected in PCS. 

City of Salina (KS0038474) 

This facility had two manual overrides in the third and fourth quarters.  EPA reviewers asked KDHE 
for an explanation, and the initial response was that perhaps they had entered an incorrect pollutant 
identification number in PCS; however, upon further review, KDHE found that Salina’s status flag 
had been changed based on a SNC flag report that EPA Region 7 had sent to KDHE in February 
2011. That report showed an N for both third and fourth quarters.  EPA investigated the data to 
determine why the “Ns” were showing up and thereby prompting KDHE to override them with “Cs,” 
but no D20 (a PCS violation indicator that results in generation of “N”) could be found for the 
second quarter.  EPA did, however, find two D20s in July and August 2010 for the parameter 00310 
– BOD 5-Day.  Further investigation by EPA found that different season numbers were present in 
PCS for the same parameter in different quarters.  The incorrect season number appeared to be the 
one used in July and August (fourth quarter), which could explain the D20 violations in that quarter.  
Previous DMR submissions for 00310 were under season number 1 for earlier months, but July and 
August had a season number of 2, thereby generating D20 violations.  As the underlying impetus for 
KDHE’s use of a manual override in the fourth quarter, this season number discrepancy should be 
corrected by the state to prevent recurrence of this problem in subsequent years. 

11/14/2011 Page F-16 



           

    
 

   
       

  
 

    
     

 
 

 
   

    
    

 
 

   

  
  

 

APPENDIX G: FILE REVIEW ANALYSIS
 

This section presents the initial observations of the region regarding program performance against 
file metrics. Initial findings are developed by the region at the conclusion of the file review process. 
The initial finding is a statement of fact about the observed performance, and should describe 
whether the performance indicates a practice to be highlighted or a potential issue, along with some 
explanation about the nature of good practice or the potential issue. The File Review Metrics 
Analysis Form in the report only includes metrics where potential concerns or areas of exemplary 
performance are identified. 

Initial findings indicate the observed results. They are preliminary observations and are used as a 
basis for further investigation. These findings are developed only after evaluating them against the 
PDA results where appropriate, and talking to the state. Through this process, initial findings may 
be confirmed, modified, or determined not to be supported. Findings are presented in Section IV of 
this report.  

The quantitative metrics developed from the file reviews are initial indicators of performance based 
on available information and are used by the reviewers to identify areas for further investigation.  
Because of the limited sample size, statistical comparisons among programs or across states cannot 
be made. 
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Clean Water Act Program for FFY 2010 review period 

2b 

CWA 
Metric 

# 

% of files reviewed where data is 
accurately reflected in the national data 
system. 

CWA File Review Metric Description: 

95% 

Metric 
Value 

treated by metrics for Data Completeness – i.e. metrics 1a through 
1g and metrics 7 and 8. Initial findings for data completeness are 
found in Appendix D. 

Instances of inaccurate or missing data that reviewers 
identified, and which are treated by metric 2b, included 
pretreatment data required to be loaded to PCS, as directed by the 
PCS Policy Statement. 

Initial Findings 

18 out of 19 files that EPA reviewed had the required data 
accurately entered in PCS.  This metric does not consider missing 
single event violations and compliance schedules, which are 

4a % of planned inspections completed 
(outside of core program areas). 100% 

The state committed to inspecting a specified number of facilities 
across various NPDES and pretreatment categories during FFY 
2010, as memorialized in the PPG Workplan and Compliance 
Monitoring Strategy. A summary of all NPDES completed 
inspections relative to planned inspections is documented in the 
explanation for Finding 5-1 in Part IV of the report. Although metric 
5 pertains to core program major and minor inspection 
commitments, the state met all of its inspection commitments 
outside of the core program areas.  Therefore, no further finding to 
this effect is made in the report, and the analysis for all inspection 
commitments is confined to one location in Finding 5-1. 

4b 

Delineate the commitments for the FY 
under review and describe what was 
accomplished. This should include 
commitments in PPAs, PPGs, grant 
agreements, MOAs, or other relevant 
agreements.  The commitments should 
be broken out and identified.  The types 
of commitments to include would be for 
inspections, pretreatment reviews, DMR 
entry, compliance data entry, follow-up 
on SRF recommendations, etc. 

N/A 

The state satisfied all except two of the compliance and 
enforcement commitments for FFY 2010, not inspection-related, as 
specified in the FFY 2010 PPG Workplan. One exception was a 
commitment to enter required WENDB elements into PCS.  The 
other task was a commitment to follow up on recommendations 
made during the FFY 2006 Kansas CWA NPDES program review. 
Further explanation is found in Finding 4-1. 

6b 

6a 

% of inspection reports reviewed that 
are complete. 

# of inspection reports reviewed. 

45% 

45 

20 of 44 inspection reports contained all components on EPA’s 
NPDES Inspection File Evaluation Checklist. Of the 24 reports that 
did not contain all components on the checklist, most were missing 
only time of day of inspection and/or telephone number of the 
facility. 

EPA reviewed 45 inspection reports during the file review process. 

6c 

% of inspection reports reviewed that 
provide sufficient documentation to lead 
to an accurate compliance 
determination. 

100% 44 of 44 inspection reports provided sufficient documentation to 
lead to an accurate compliance determination. 

6d % of inspection reports reviewed that 
are timely. 80% 

EPA evaluated this metric for 41 inspection reports. Duration from 
date of inspection to date of report transmittal was the measure 
used for this metric. 33 of 41 reports were completed within 30 
days of the inspection, which is the goal timeframe used by EPA 
and applied as a benchmark across all states unless states set a 
different goal in written internal operating procedures.  KDHE does 
not have such an alternate written goal. The average duration from 
inspection to report transmittal was 20 days. 

7e 
% of inspection reports or facility files 
reviewed that led to accurate 
compliance determinations. 

93% 

40 of 43 inspection reports led to an accurate compliance 
determination. 3 reports were not counted because they identified 
one or more problems or potential problems without explicitly 
associating the observation with permit or regulatory requirements, 
and they did not articulate the observation as a deficiency or 
violation in the report or report cover letter. Those reports were for 
inspections at Atchison, Salina, and Westar Lawrence Energy 
Center. 
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8b 

CWA 
Metric 

# 

% of single event violation(s) at majors 
that are accurately identified as SNC or 
non-SNC, as determined by reviewing 
inspection reports and other material in 
state files. 

CWA File Review Metric Description: 

50% 

Metric 
Value 

KDHE did not enter SEVs in PCS in FFY 2010. EPA reviewed 
compliance monitoring files for 6 major facilities, 2 of which had 
single event violations (SEVs) identified in the inspection report. 
Both of those SEVs, at Atchison and Salina, would rise to the level 
of Significant Non-Compliance (SNC).  Insufficient solids handling 
at Atchison was appropriately identified in the inspection report 
cover letter as a “serious” violation. Bypassing and the failure to 
report bypasses, which was documented for Salina, was not 
identified as SNC or even characterized as a clear violation. 

Initial Findings 

8c % of single event violation(s) identified 
as SNC that are reported timely. 0% KDHE did not enter SEVs in PCS in FFY 2010.  Therefore, EPA 

could not assess the timeliness of reporting SEVs that are SNC. 

9a # of formal/informal enforcement 
responses reviewed 15 

EPA reviewed 13 formal administrative orders or consent orders 
and 2 informal enforcement actions.  The 2 informal actions include 
a “noncompliance notice” serving as an inspection report cover 
letter (Sunflower Pork) and a Notice of Violation (Dayton Superior). 

9b 
% of enforcement responses that have 
returned or will return a source in SNC 
to compliance. 

N/A None of the enforcement actions addressed SNC violations at 
major facilities. 

9c 
% of enforcement responses that have 
returned or will return a source with non-
SNC violations to compliance. 

80% 

2 of 2 informal enforcement actions and 10 of 13 formal 
enforcement actions that EPA reviewed pertaining to non-SNC 
violations resulted in the facility returning to compliance or required 
the source to take actions that will return it to compliance. The 3 
formal actions not counted include a consent order at a municipal 
minor that did not address a violation discovered prior to issuance 
of the order (Walnut) and 2 administrative orders at an industrial 
minor that did not address WET test violations or the underlying 
cause of problematic discharges and spills (Abengoa). In most of 
the cases that were counted, the violator was required by KDHE to 
conduct corrective actions, but for only 4 of the 12 facilities subject 
to such requirements did the file contain proof of some sort that the 
facility had in fact completed the actions determined by KDHE to be 
necessary. 

10b 
% of reviewed enforcement responses 
to address SNC that are taken in a 
timely manner. 

N/A None of the enforcement actions addressed SNC violations at 
major facilities. 

10c 
% of enforcement responses reviewed 
that address SNC that are appropriate 
to the violations. 

N/A None of the enforcement actions addressed SNC violations at 
major facilities. 

10d 
% of enforcement responses reviewed 
that appropriately address non-SNC 
violations. 

100% 
All 15 formal and informal enforcement actions reviewed by EPA 
were appropriate responses to non-SNC violations according to 
state and EPA guidance. 

11/14/2011 Page G-3 



           

 
    

 
  

 

  
    

     
  

   

 
  

 
 

 

   

     
     
  

  
      

 
   

  
   

   
  

   
   

    
   

      
     

   
 

 
 

 
 

 

   
    

     
    

   

   
   

  
  

     
  

   
 

 
 

CWA 
Metric 

# 

% enforcement responses for non-SNC 

CWA File Review Metric Description: Metric 
Value 

14 of the 15 formal and informal enforcement actions reviewed 
were timely responses to non-SNC violations according to state 

Initial Findings 

10e violations where a response was taken 
in a timely manner. 

93% and EPA guidance. The one action not counted was the 2010 
order issued to Abengoa, which addressed a May 2009 fish kill 
more than one year after it occurred. 

11a 
% of penalty calculations that consider 
and include where appropriate gravity 
and economic benefit. 

36% 

EPA reviewed 11 enforcement files that assessed actual or 
stipulated penalties, all of which accounted for gravity of the 
violations.  Only 4 of the 11 actions with a penalty assessment 
accounted for economic benefit of noncompliance. The violations 
addressed by all 4 cases that accounted for economic benefit were 
failure to obtain or retain operator certification or 
operation/discharge without a permit. In all 4 cases, KDHE 
documented its use of discretion to omit a calculation of economic 
benefit, as the benefit was related to paperwork or certification 
costs and was justifiably much smaller than the other penalty 
components. The 7 cases not counted, in contrast, involved 
noncompliance in which the violator would have gained a finite and 
non-negligible economic benefit from not installing capital 
equipment, neglecting operation and maintenance, etc. In those 7 
cases, as with the 4 cases that are counted, KDHE noted on the 
penalty calculation worksheet that the economic benefit was not 
significant or was minor and therefore was not calculated; however, 
the notations were generic and similar, if not identical, from one 
case to another and did not include reasonable justification for such 
claims.  No estimates of the actual economic benefit, at a 
minimum, were provided to justify the use of discretion to omit this 
penalty factor. 

12a 
% of penalties reviewed that document 
the difference and rationale between the 
initial and final assessed penalty. 

89% 

EPA reviewed 9 final penalties in administrative or consent orders 
in which the final penalty differed from the initial calculated penalty. 
The files for 8 of the 9 cases included documentation of some sort 
showing how the penalty amount had been reduced. The 1 case 
not counted was Nelson Poultry. 

12b % of enforcement actions with penalties 
that document collection of penalties. 100% 

9 enforcement actions were reviewed that involve a final assessed 
penalty (i.e. final penalty was due at time of review and not held in 
abeyance). For all 9 cases, the file included documentation 
showing that the penalties had in fact been collected.  This 
evidence was in the form of copies of deposits and memos to the 
file. 
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APPENDIX H: CORRESPONDENCE
 

KDHE responded to the draft SRF report in writing on 8/30/2011.  As an enclosure to the letter, 
KDHE submitted a marked up copy of the draft report with edits throughout, including comments in 
the “State Response” box for each Finding in Part IV of the report. EPA accepted nearly all of the 
state’s edits verbatim, which are part of this final report. The KDHE letter dated 8/30/2011 is 
included below. 

Regarding the “State Response” language pertaining to Part IV – Findings, EPA has included on 
pages H-4 through H-7 each of the original findings from Part IV of the draft report with the 
corresponding state response.  Because EPA revised the Finding and Finding Type upon considering 
the state response in multiple instances, all of the original findings, finding types, and corresponding 
state responses are memorialized below to retain a complete record of the communication that 
occurred. 
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Finding 1-1 (Area for State Improvement – Recommendation Required): Overrides of RNC and 
SNC were used more frequently than necessary, and sometimes inappropriately, to show major 
facilities as being in compliance. 

State Response: KDHE has instituted procedures for timelier uploading of the DMR 
data to PCS to avoid the “DMR Not Received” designations.  KDHE will use more care 
when determining the correct status of the compliance overrides. 

Finding 1-2 (Area for State Improvement – Recommendation Required): Formal enforcement 
action data is not consistently batched or entered into PCS. 

State Response: By agreement in the Work Plan with EPA R7, KDHE provides the 
region a copy of each Formal Enforcement Action (FEA), and a copy of the FEA closure 
letters.  The Region loads the information into PCS, if desired.  Any data found in PCS as 
result of this review was placed in PCS by EPA R7.  This is not a deficiency in the KDHE 
program but is part of a work-sharing initiative between Kansas and EPA Region 7. 

Finding 1-3 (Area for State Improvement – Recommendation Required): Compliance schedule data 
for permit schedules of compliance and enforcement action schedules is not batched or entered into 
PCS. 

State Response: By agreement in the Work Plan with EPA R7, KDHE provides the 
region a copy of each issued permit.  The Region loads the information into PCS, if desired.  
Any data found in PCS as result of this review was placed in PCS by EPA R7. This is not a 
deficiency in the KDHE program but is part of a work-sharing initiative between Kansas and 
EPA Region 7. 

Finding 2-1 (Area for State Improvement – Recommendation Required): Violations are not linked 
to formal enforcement actions against major facilities. 

State Response: We are unequipped from a resource perspective to try to link any 
violation –be it from a DMR, compliance schedule, bypass report, etc. to each administrative 
order.  The information serves no useful purpose in KDHE’s NPDES implementation.  
Orders are written to ensure compliance with state and federal laws and regulations and it is 
unnecessary to link every possible violation to that order. 

Finding 4-1 (Area for State Attention): KDHE completed all except two negotiated tasks in the 
2010 PPG workplan. 

State Response: KDHE did not make a commitment in the 2010 PPG to enter required 
WENDB elements into PCS but agreed with EPA to continue to load the PCS elements that 
KDHE currently loads. Similarly, KDHE has not committed to load any data elements to 
ICIS-NPDES that KDHE does not currently gather as needed to administer the NPDES 
program.  KDHE did respond to the draft SRF 1 program review but was unaware that it was 
supposed to send a second response to the final SRF 1 program review.  KDHE responded to 
the two programmatic deficiencies EPA identified in the review.  Apparently, EPA did not 
accept the response and reworded the deficiency expecting another KDHE response.  KDHE 
did not have the resources to continue the debate and chose not to respond a second time.  
We do not believe this element is a deficiency in the Kansas program since EPA agreed to 
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the current status of data entry. 

In regard to the entry of Pretreatment WENDB elements, it was our understanding or 
misunderstanding that the Pretreatment WENDB elements were being entered by Paul 
Marshall at EPA.  As a result of the SRF audit in April, it is our understanding that Paul will 
develop a form that KDHE staff will complete and return to him and he will ensure the data 
will be entered into the system. 

Finding 5-1 (Area for State Attention): The state completed most but not all of the compliance 
monitoring activities negotiated in the KDHE/EPA Compliance Monitoring Strategy. 

State Response: KDHE did not include the CSO inspection when it conducted the 
regular NPDES inspection at Atchison since EPA had recently completed such a CSO 
inspection at Atchison.  Since Kansas has only three CSO cities, two of which were (and still 
are) negotiating CSO removal and upgrades at this time, KDHE central office staff will 
conduct the CSO inspections as needed.  These may be desktop reviews of reports submitted 
by the cities. 

Finding 6-1 (Meets SRF Program Requirements): Inspection reports consistently contained the 
most important items necessary to document observations and to facilitate a compliance 
determination. 

State Response: EPA indicates that 55% of the inspection reports were not complete 
because they did not include “a few minor items from the checklist, such as phone number of 
the facility or time of day of inspection”.  KDHE does not believe this information vital and 
can be considered optional. 

Finding 7-1 (Area for State Improvement – Recommendation Required): The state did not 
consistently label noncompliance as a violation and set the expectation that noncompliance must be 
corrected. 

State Response: KDHE central office staff met with the Bureau of Environmental Field 
Services (BEFS) in August 2011 and discussed with them proper inspection procedures to 
appropriately label noncompliance items and to clearly express the expectation that 
noncompliance must be corrected by a set deadline.  SNC determinations and the appropriate 
responses are made by central office staff not by the field staff and therefore, EPA should not 
expect this determination to be part of the BEFS inspection. 

Finding 8-1 (Area for State Attention): The state did not consistently communicate SNC 
violations as such or report SNC Single Event Violations to the national database. 

State Response: SNC determinations and the appropriate responses are made by central 
office staff.  KDHE will re-evaluate its resource availability and the capability to batch load 
Single Event Violations to ICIS-NPDES as part of the transition to ICIS-NPDES. 

Finding 9-1 (Area for State Improvement – Recommendation Required): Most enforcement actions 
required correction of violations identified by the state, but many files did not contain 
evidence to show whether facilities had in fact returned to compliance. 
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State Response: So far as the Lotus Notes database is concerned, KDHE copied the 
Notes database schedule of compliance status for the facilities requested and provided them 
to EPA staff while they were on-site.  However, when KDHE staff retrieved the files for 
return to the file room, they noticed that the folders containing these reports were apparently 
not reviewed.  During the four days that EPA staff was on-site at KDHE, no EPA staff 
person requested these files.  This is not a deficiency in the Kansas program since the 
information was provided to EPA as requested. 

The separated files are for program management purposes and were not intended to address 
program audit reviews.  A single comprehensive file would not be workable from a program 
administrative standpoint.  When EPA selected files for review, KDHE simply pulled the 
files.  We don’t have time to review and track issues through files to make sure they are fully 
documented.  Again, we expected that if EPA was looking for something that was not in the 
file they would have asked staff at the time of the review and we would have located the 
requested material.  During the audit, no such requests were made by EPA reviewers. 

Finding 10-1 (Area for State Improvement – Recommendation Required): Compliance schedules in 
permits are continuing to be used inappropriately to correct noncompliance with conditions from 
previous permits. 

State Response: 40 CFR 122.47(a) states:  “The permit may, when appropriate, specify 
a schedule of compliance leading to compliance with CWA and regulations.  (1) Time for 
compliance.  Any schedules of compliance under this section shall require compliance as 
soon as possible, but not later than the applicable statutory deadline under the CWA.” 

However, the regulation is silent on what actions the regulating authority should take when a 
facility has been in compliance with the CWA and later, after the statutory deadline is past, 
goes out of compliance.  If the statutory deadline is past, it is not feasible to require the 
permittee to comply with paragraph (1).  40 CFR 122.47 makes no reference to formal or any 
other type of enforcement action.  Therefore, in this case, KDHE would conclude that the 
regulating authority would have to revert back to a combination of the above cited EPA 
regulations and provide a schedule of compliance leading to compliance with the CWA and 
regulations as soon as possible.  It would then appear that KDHE’s use of any form of 
communications which will lead to compliance as soon as possible satisfies the applicable 
requirements of 40 CFR 122.47(a).  Since 40 CFR 122.47 makes no reference to “formal 
enforcement action” and is silent on what action to take when a violation occurs beyond a 
statutory deadline, it would appear that EPA has exceeded its authority in requiring formal 
enforcement action as the only remedy for responding to such violations. Therefore, KDHE 
does not agree with EPA’s conclusion that the use of compliance schedules in permits instead 
of formal enforcement action is a deficiency in the state’s enforcement program. 

However, if KDHE were to use only formal enforcement actions as suggested by EPA 
Region 7 to resolve all of the violations as proposed by the region, KDHE, because of 
resource constraints, would be able to enforce on only the most serious violations, leaving all 
other violations unresolved.  KDHE is not willing to allow enforcement of its water pollution 
control statutes, regulations and permits to be hampered by forced use of tools which 
decrease the effectiveness and efficiency of the program thereby potentially endangering the 
public health and environment of the state. 
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Finding 11-1 (Area for State Improvement – Recommendation Required): The state consistently 
accounts for gravity but no estimate of economic benefit in its penalty calculations. 

State Response: The KDHE always considers gravity and economic benefit when 
determining the appropriate penalty during enforcement actions.  However, in many cases, at 
the time the order is written, economic benefit is difficult to determine since KDHE does not 
know the extent of the upgrade the permittee will need or want to implement to come into 
compliance with the permit.  Since KDHE-BOW deals mostly with cities, CAFOs and small 
businesses that do not post the type of financial data used in BEN or similar models, it is not 
efficient or effective to use these models.  Also, rough estimates are easily challenged in the 
hearing process especially when many entities are able to get government loans and grants 
for the upgrades.  KDHE has found that unless the economic benefit can be readily identified 
such as based upon not paying permit fees or not conducting appropriate testing, the penalty 
phase of hearings goes much smoother resulting in the hearing officer more likely to affirm 
the KDHE proposed penalty.  KDHE does not agree that this is a deficiency in the Kansas 
program since Kansas does consider economic benefit as a factor in each enforcement case 
and uses it when KDHE judges its use to be meaningful, appropriate and clearly calculable. 

Finding 12-1 (Meets SRF Program Requirements): Most enforcement records contained 
documentation showing any differences between initial calculated and final assessed penalties, and 
records contained proof that the assessed penalty had been paid. 

State Response: The finding is accurate. 
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