ST B C-G L0000 -UF s

{ (] t} ' UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
""mf WASHINGTON O C 20460
e
-:S tE ZE
AUG P l% SCo. S WASTI aND EMEAGENG Y 9E l':--.

OSWER Directive #9835.

MEMORANDUM

SUBJECT: Submittal of Ten-Point Settlement Analyses for CERCLA
consant Decrees

FROM: A4°Bruce M. Diamond, Directoreaéhwbc
v Office of Waste Programs Enforcsment

Glonn L. Unterberger, Associate Enforcamen
‘office of Enforcement and Compliance Monitor

TO: Waste Management Division Directors, Regions I-X
Reqional Counsel, Regions I-X

The purpose of this memorandum is to snsure the adequacy of
information provided in the "ten-point” analyses of proposed CERCLA
settlements. A good ten-point analysis is required for all such
settlements and will help provide for timely Headquarters review
and concurrence of proposed settlenents under the revised "CERCLA
Civil Judicial Settlement Authorities Under Dolcqations 14-13B and

~14=14E" (June 17, 1988).

Headquarters uses these ten-point docuncnts for .nformation
analyses, responses to Congress and for Congressional *P_’arings, in
addition to using them as a basis for concurrence.” For these
reasons wa would like to stress the importan:e of preparing and

r— transmitting to OBCM and OWPE a thorough 10-point analysis for all
settlenants, including those directly submitted to DOJ for lodging.

MM are avars, the December 5, 1984 ™"Interin CERCLA
Settlemgdt Policy” (Attachment 1) lays out the ten setilement
criteria to Dbe used in avaluatinq All CERCLA settlenments The
current deiegations, the level of involvement of Headquirters
staff, ard the ongeing - Co,-qreuicml oversimht of CERCLA
settlements in individual case: nacessivatas a thorovgl., corcise,
andé iogical written analysi: of the lerms of aw aq:-cnont znd a
clear prasentation of the backjround uu¢ aistory 0! the case in the
trans»ittal to Headgquarters.
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To clarify this informattor and to engure your inclusisn
all relevant information, Attachment 2 rterates the set=lezean
criteria and includes (s adings and content for =n

i
transmittal document. We would like to encourage the reducticon =
paper.;ork where pessible and while Attachment 2 provides £32
extensive slaboration on each topic, we feel that the ten-poir:
should be tajlored to the particular case. For example, for a de

pinimis settlement or a cost recovery settlement, the analysis may
ra shorter due te the elimination or very brief summary of certain
points, or the document may not require extensive detail on aspects
of the case whera the Settlement Decision Committee has rCeen
involved, or where Headquarters has been significantly involived
(participation in negotiations or specific issue rasolution at an
upper management level). It should be noted that if the agreement
is a partial settlement, a strategy for pursuit of non-settlers
identifying the timing of any subsegquent actions should be included
in the settlement package.

I hope that this will assist you and your staff in preparation
of settlement packages and give you a better understanding of the
information Headgquarters neaedg for full comprehension of a
settlement.

Attachments

cec: ZRCLA Enforcement Branch Chiefs
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MEMORANDUM

SUBJECT: rin QERCLA Settlement Policy
NS
PROM : e M, Thomas 818N dmin{strator

TO:

ice of Soli¢ Wasye and Emergency Response

outtécy!l. ti'ed, FETMTant Msainistrator
°

ment and Compliance monitering

y 1, Assistant Attorney General
Land and tural lalcureol Division .

Departaent of Justice

Regiconal Administrators, Regions I-X

This wemorandum sets forth the general principles governing

private party settlements under CERCLA, and specific procedures
for the Regions and Headquarters to use in assessing private
party l.::lns.nt proposals. It addresses the following topics:

1.
2.
3.

4.
3.
6.
7.
8.
X

general principles for EPA reviev of privateeparty clcanup
proposals:

mansgement Quidelines for negotiation;

factors governing release of 1a!ornntton to potantially
responsible parties;

criteris for evaluating settlement offers;
partial cleanup proposals;

contridution among responsidble parties) e
releases and covenants not to sue;

sasgets for litigation;

tising for negotiations;

10. managesent and reviev of settlement negotiations.



APPLICABILITY

This memorandum incorporates the draft Razardous Was:e
Case Bettlement Policy. published in draft in December of
1983, It is applicasble not only to multiple party cases buc
to all eivil hazardous vaste enforcement cases under Superfund.
It is generally applicable to i{mminent hazard enforcement
actions under section 7003 of RCRA.

This policy establishes criteria for evaluating private
party settlement proposals to conduct or contribute to the
funding of response actions, including removal and remediasl
actions., It also addresses settlement proposals to contridbute
to funding after s response action has been completed. It
does not address private~-party proposals to conduct remedial
investigations and feasibility studies. These proposals are
to be evalusted under criteria estadlished in the policy Puidance
from Lee M. Thomas, Assistant Administrator, Office of BSolid
Waste and Emergency Response, and Courtney Price, Assistant
Adninistrator, Office of Enforcement and Compliance Menitoring
entitled " Participation of Potentially Responsible Parties in
Development of Remedial lnvestigations and Peasibility Studies
under CERCLA®., (March 20, 1584)

1. General Principles

The Government's goal in implementing CERCLA {s to schisve
effective and expedited cleanup at as many uncontrolled hazardous
waste facilities as possible. To achieve this goal, the Agency
is committed to & strong and vigorous enforcement program. The
Agency has made major advances in securing cleanup at some of
the nation's worst hasardous wvaste sites because of its ¢~~onstrat
willingness to use the Pund and to pursve adminjistrative ¢
judicial enforcement actions. In addition, the Agency has obtaine:
key decisions, on such fesues as joint and several lisbility,
vhich have further advanced its enforcement efforts.

The Agency recognizes, howvever, that Pund=financed cleanups,
aéainistrative sction and litigation will not be sufficient to
accomplish CERCLA's goals, ané that voluntary cleanups are
essential to a successful program for cleanup of Xie nation's
hasardous wvaste sites. The Agency is therefore re-evaluating
its settlement policy, in light of three years experience vwith
negotistion and litigation of hagardous waste cases, to remcve
or miaimise if possible the impedisents to voluntary cleanup.

As o result of this resssessment, the Agency has identified
the following general principles that govern its Superfund
enforcement program:



& -3-

At

The goal of the Agency in negotiat{ing private part ...‘-
and in settlement of hazardous waste cases hanpbooﬁ :;;a;rgl
continue to be to obtain complete-cleanup by the responsidle
perties, or collect 1008 of the costs of the cleanup action.

Negotiated private party actions are essential to an effective
program for cleanup of the nation's hazardous waste sites,

An effective program depends on a balanced approach relying
on a mix of Pund=-financed cleanup, voluntary agresments
reached through negotiations, and litigation. PFund-finances
cleanyp and litigation under CERCLA will not io themselves

be sufficient to assure the success Of this cleanup effore.

In addition, expeditious clesnup reached through negotiated
settlements is preferable to protracted litigation.

A strong enforcement program is essential to encourage
voluntary action by PRPs. BSection 106 actions are particulazly
valuable mechanisms for compelling clesnups. The effectiveness
of negotiation is integrally related to the effectiveness of
enforcement and Pund-financed cleanup. The demonstrated
willingness of the Agency to use the Pund to clean up sites
and to take enforcement action is our most important tool

for achisving negotiated settlements.

The liability of potentially responsible parties is strict,
joint and several, unless they can clearly demonstrate that
the harn at the site is divisible. The recognition on the
.part of responsible parties that they may be jointly and
severally liable s a valuadle impetus for these parties to
reach the agresnents that are necessary for successful
negotiations., Without such an impetus, negotiations run a
risk of delay because of disagreements over the particulars
of each responsible party's contribution tc the problems at
the site.

The Agency recognizes that the factual strengths and veaknesses
of a particular case ate relevant in svaluating settlement
proposals. The Agency aleo recognizes that courts may consider
difterences amnong defendants in allocating payments among
parties held jointly and severally liable under CERCLA. While
these are primarily the concerns of PRPs, the Agéicy will also
consider a PRP'p contribution to prodlems at the site, including
contzibution of waste, in assessing proposals for settlement and
in fdentifying targets for litigation,

Section 106 of CERCLA provides courts vwith jurisdiction to
grant such relief as the pudlic interest and the equities of
-the case may require. In assessing proposals for settlement
and identifying targets for litigation, the Agency will
consider aggravating and mitigating factors and appropriate
equitable factors.



. --evanCO8, Cleanups can De started more quicxl
..au Private perties do the work themsslves, rather tham -
provide money to the Pund, It (s therafore preferabdle for
private parties to condyct cleanups themselvas, rather than
simply proyide funds for the States oOr Pederal Governzen:

to conduct the clesnup,

® The AgQency will create a climate that {s receptive to privat
party cleanup proposals. To facilitate negotiations, the
Agency will make certain {nformation available to private
parties. PRPs will normally have an opportunity to de
involved in the studies used 0 determine the appropriate
extent of remedy. The Agency will consider settlemant

\\\proposaln for cleanup of less than 1008 of cleanup activities
or cleanup costs, Pinally, upon settling with cooperative
parties, the government will vigorously seek all remaining
relief, {ncluding costs, penalties and treble damages vhere
appropriate, from parties whose recalcitrance made a complete
-settiement {mpcssible. '

* The Agency anticipates that both the Pund and private rescurcs:
may De used at the same site {n sOme circumstancas. When
the Agency settles for less than 1008 of cleanup costs, it
can use the Pund to assure that site cleanup will procesd
o expeditiously, and then sue to recover these cocis froe non~
settling responsidle parties. Where the Pederal government

Q» sccapts less than 1008 of cleanup costs and no financially

viahle responsible parties remain, Buperfund mcnies may De

used to make up the difference,

\‘\'Lhil
bl

*  Tha Agency tecognizes the vhlue of some measure of finslity
‘in determinations of liability and in settlements generally.
P PRPs freguently want some certainty in return for assuming
. the costs of eloanug. and we recognize that this vill be a
\b‘ veluable incentive for private party cleanup. PRPs freguently
L/ - seek 8 final determination of liability through contribution
<; protection, releases or covenants not to sus. The Agency
will consider releases from liability in appropriate situ-
stions, and will also consider contribution protection in
1{mited circumstances. The Agency will also take aggressive
enforcement action against those partiss whose. recalcitrance
prevents settlements. In bringing cost recovery actions,
the Agency will also attempt to raise any remaining claims
under CERRCLA section 106, to the extent practicabdle,

The remainder of this memorandum sets forth specific
policies for implementing these general principles,

gection 11 sets forth the management guidelines for negotiatir
with less than all responsible parties for partial settlements.
This section reflects the Agency's willingness to be flexidle
by considering offers for cleanup of less than 1004 of cleanup
activities or costs.
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Section Il1 sets forth guidelines on the release cof
information. The Agefncy rfecogniges that adequate informatior
facilitates more successful negotiations, "Thus, the Agency )
wvill combine a vigorous program for obtaining the data and
information ne'cessary to facilitate settlements with a progras
for releasing information to facilitate communications "ong'
responsible parties.

Sections IV and V discuss the criteria for evaluating
partial settlements, As noted above, in certain circumstances
the Agency will entertain settlement offers from PRPs which
extend only to part of the site or part of the costs of cleanup
at @ site. Section IV of this memo sets forth criteria to De
used in evaluating such offers. These criteria apply to all
cases. Section V sets forth the Agency's policy concerning
offers to perfora or pay for discrete phases of an approved
cleanup.

Ed

Sections VI and VII relate to contribution protection and
releases from liability. Where appropriate, the Agency may
consider contribution protection and limited releases from
lislility to help provide scme finality to settlements., -

Section VIII sets forth criteria for selecting enforcenment
cases and identifying targets for litigation. As discussed
above, effective enforcement depends on careful case selection
and the careful selection of targets for litigation., The Agency
will apply criteria for selection of cases to fc:ous sufficient
resources on cases that provide the brosdest possidle enforcement
impact. 1In addition, targets for litigation will be {dentified
in light of the willingness of parties to perform voluntary
cleanup, as well as conventional litigastion management concerns,

Section 1X sets forth the requirements governing the timing
of negotiations and section X the provisions for Headgquarters
reviev, These sections address the need to provide the Regions
with (ncreased flexidbility in negotiations and to change Neadguarte
reviev in order to expedite site cleanup.

11. Managesent Guidelines for Negotfation

As & guideline, the Agency will wegetiate only if the
initial offer from PRPs constitutes a substantial proportion of
the coets of clesnup at the site, or s substantial portion of
the neeoded remedial action. Bntering into discussions for less
than & substantial proportion of cleanup costs or remedial action
needed at the site, would not bBe an effective use of government
rescurces. No specific numerical threshold for initiating

negotiations has been estadlished.

In deciding whether to start negotiations, the Regions
should weigh the potentisl resocurce demands for conducting
negotistions against the likelihood of getting 1008 of costs

or a complete remedy.
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Where the ReQion proposes to negotiate for g pactial
settlement involving less than the total costs of cleanup, or
¢ complete remedy, the Region should prepare as part of its
Case Negotiations Strategy a draft evalustion of the case
using the settlement criteria identified in section IV. The
draft should discu¥s hov sach of the factors in section IV
applies to the site {n question, and explain why negotiations
for less than all of the cleanup costs, or a partial remedy,
are appropriste. A copy of the draft should be forwarded to

. Aeadquarters. The Headquarters review vill be used te {dentify

major {ssues of natiocnal significance or {ssues that may involve
significant legal precedents,

In certain other categories of cases, it may bDe appropriate
for the Regicns to enter into negotiations with PRPs, even
though the offers fram PRPs do not represent a substantial
porgton of the coats of cleanup. These categories of cases
include: 2

* administrative settlements of cost recovery actions
where total cleanup costs were less than $200,000;

* claims in benkruptey:

¢ administrative settlements with de minimis contridbutors
of wastes. -

Actions subject to this exception are administrative
settlements of cost recovery cases vhere all the work at the
site has Deen completed and all costs have been incurred. The
figure of $200,000 refers to all of the costs of cleanup. The
Agency is preparing more detailed guidance on the appropriate
fora of such settlement agreements, and the types of conditions
that must be included.

Negotiation of claims {n bankruptcy may involve both present
ovners, wvhere the United States may have an adainistrative costs
claim, and other parties such as past owners Or generators,
wvhere the United States may be an unsecured potential creditor.

The Regions should avoid becoming involved in bankruptcy procesding

1f there 18 little likelihood of recovery, and should recognize
the risks involved {n negotiating without creditoP status., It

may be appropriate to request DOJ filing of & proof of claim,
Further guidance ie provided in the Remorandum from Courtney

Price eatitled "Information Regarding CERCLA Enforcement Against
..»“” ’.ﬂi...' dated “.y i, 1984.

‘!n negotisting vith de minimis parcties, the Regions should
1imit their efforts to lov volume, low toxicity disposers vho
would not normally make a significant contridbution to the costs

of cleanup in any case.
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In considering settlement offers from de minim ts
the Reglon should normally focus on achieving E??E‘%%g:?:;:;::'vrs'
Regions should generally not enter into negotistions for full
adninistrative or judicisl settlements with releases, contributicn
protection, or other protective clauses. Substantisl resources
should not be invested i{n negotiations with de minimis contributaors
{n Jight of the limited costs that may BDe recoversd, the time
needed to prepare the necessary legal documents, the need for
Hesdquarters review, potential res judicata effects, and other
sffects that de Rinimis settlaments may have on the nature of
the case remaining to the Governaent.

Partial settlements may slso De considered in situations
vhere the unvillingness of a relatively small group of parties
to sattle prevents the development of s proposal for a substantial
poertion of costs or the remedy. Proposals for settlement in
these circumstances should De assesssd under .the criteria set
~ forth in section IV.

, Zarlier versions of this policy included a threshold for
negotiations, which provided that negotiastions should not be
commenced unless an offer vas made to settle for at least 80%

of the costs of cleanup, or of the remedial action. This
threshold has been elininated from the final version of this
policy. It must De emphasized that elimination of this threshold
dces not mean that the Agency is therefore more willing teo
sccept offers for partial settlement. The objective of the
Agency is still to obtain complete cleanup dy PRPs, or 100\ of
the costs of cleanup

I11. Releanse of Information

The Agency will release information concerning the site
to PRPs to facilitate discussions for settlement among PRPs.
This information will include:

- fdentity of notice letter recipients)

- volume and nature of vastes to the extent identified as
sent to the site; -

- zanking Dy volume of material sent to the site, if availabdle.

Ia datermining the type of {nformation to be released,
the Megiom should consider the possidle impacts on any potential
1itigatien. The Regions should take steps to assurs protaction
of confidentisl and deliderative materisls., The Agency vwill
generally not release actual evidentiary material. The Region
should state on sach relessed summary that it is preliminary,
that it vas furnished in the course of compronise negotiaticns
(Ped. Rules of Evidence 408), and that it is not binding on
the Federal Government. .
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This information release should de pteceded b n ;
with & vigorous program for collecting 1nformationyt:o: ?3?55223-:
parties. 1It.remains standard practice for the Agency to u.ﬁ o
the information gathering authorities of RCRA and CERCLA witn
respect to all PRPs at a site, This information release should
generally be conditioned on & reciprocal release of i{nformation
by PRPs. The information request need not be simultaneocus, but
BPA should receive the information within g reasonadle time,

I1V. Bactlement Criteria

The objective of negotiations is to collect 1008 of cleanup
costs or complete cleanup from responsible parties. The Agency
recognizes that, in narrowly limited cirecumstances, exceptions
to this goal may be appropriate, pnd has estadlished criteria
for determining where such exceptions asre allowed. Although
the Agency will consider offers of less than 1008 in accordance
with this policy, it will do so in light of the Agency's position,
reinforced by recent court decisions, that PRP liability is
strict, joint and several unless it Can De shown Dy the PRPs
that injury at a site is clearly divisidble.

Based on a full evaluation of the facts and & comprehensive
analysis of all of the listed critaria, the Agency may consider
accepting offers of less than 100 percent. Rapid and effective
settlement depends on a thorough evaluation, and an aggrestive

i information collection program is necessary to prepare effective
evaluations. Proposals for less than total settlement should
ba assessed using the criteria fdentified below,

1. Volume of wastes contributed to site by -néh PRP

Information concerning the volume of wvastes contributed
to the site by PRPs should be ecllected, {f availadle, and
evalusted in each case. The wolume Of wastes is not the only
criterion to be considered, nor may it be the most important,
A small quantity of waste Bay cost proportionately smore to
contain or cemove than a larger guantity of a different waste.
Rowever, the volume of waste may contribute significently and
directly to the distribution of contamination on the surface
and gubsurfsce (incluéding groundwater), and to the complexity
of removal of the contamination, 1In addition, {f the properties
of all wastes at the site are relatively equal, the volume of
wastes eontributed by the PRPs provides a convenient, easily

_applied criterion for measuring whether a PRP's settlsmen:

offer may be reasonsble.

This does not mean, however, that PRPs vill be required to
pay only their proportionate share based on volume of contribution
of wvastes to the site. At many sites, there will be wastes
for which PRPs cannot dDe fdentified. 1If identified, PRPs Bay
be unable to provide funds for cleanup. Private party funding
tor cleanup of those wastes would, therefore, not be available
it volumetric contribution wers the only criterias,
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Therefore, to achieve the Agency's goal of obtaining 100
percent of cleanup or the cost of cleanup, it will be necessary
in many cases to require o settlement contribution grester than
the percentage ¢f wvastes contributed By each PRP to the site.
Theee costs can be obtained through the application of the thecrty
of joint and several liability where the harm is indivisible )
and through application of these criteria in svaluating lo:gioment

propesals.,
z, Nature of the wastes contributed

The human, animal and environmental toxicity of the hazardeus
substances contributed by the PRPs, its mobility, persistence
and other properties are {mportant factors to consider. As
noted above, a small.amcunt of wvastes, or 9 highly mobile waste,
may cost more to clean up, dispose, or treat than less toxic or
relatively immodile wvastes. 1n addition, any disproportionate
adverse eoffects on the environment by the presence of vastes
contributed by those PRPs should be considered,

I£ & waste contridbuted by one or more of the parties offering
a settlement disproportionately increases the costs of cleanup
at the esite, it may be appropriate for parties contributing such
waste to bear a larger percentage of cleanup costs than would be
the case by using solely e volumetric basis,

3. Strength of evidence tracing the vasfol at the site to the
settling parties

The quality and guantity of the Government's evidence
connecting PRPs tO the wvastes at the site odbvicusly affects
the settlement value of the Government's case. The Goverrment
must show, by 8 preponderunce of the evidence, that the PRPs
are connected with the wvastes in one or more of the wvays provided
in section 107 of CERCLA. Therefore, if the Govermment's
evidence against a particular PRP is weak, ve should weigh
that weakness in evaluating s settlement offer from that PRP.

On the other hand, wvhere indivisible hara is shown to
exist, under the theory of joint and several liadility the
Government is in a position to collect 100 § of the cost
of cleanup from all parties who have contributed to a site.
Therefose, vhere the guality and gquantity of the Government's
ovidense appears to be strong for establishing the PRP's
11abflity, the Government should rely on the strength of its
evidence and not decreass the settlement value of ita case.
Dischavging euch PRPs fram liasbility in & psrtial settlement
without obtaining a substantial contribution may lesve the
Covernment with non=settling parties whose involvement at the
site may be moOre tenuocus. :



—10-

In any evaluation of a settlement offer, ihe Agenszy
should weigh the amount of information exchange that has
occurred before the settlement offer. The more the Goveramen:
knows about the evidence it has to connect the settling p.:t;;
to the site, the better this evalustion will be. The iatorna:tn.
collection provisions ©f RCRA and/or CERCLA should be used te
develop evidence prior to preparation of the evaluation.

4. Ability of the settling parties to pay

_ Ability to pay is not & defense to an action by the Governmen:
Nevertheless, the svaluation of a settlement proposal should
éiscuss the financial condition of that party, and the practical
results of pursuing a party for more than the Governmen: can

- hope to actually recover. In cost Tecovery actions it will be
difficult te negotiate & settlement for more than a party's
sssets. The Region should also consider allowing the party to
reimburse the Pund in reasonable {(nstallments over a pericd of
time, {f the party is unable to pay in a lump sum, and (nstall-
ment payments wvould bensfit the Government. A structured
settlement providing for payments over time should be at e

payment level that takes into account the party's cash flow,

An excessive amount could force & party into bankruptcy, which
will of course make collection very difficult. Bee the memcorandum
dated August 26, 1983, entitled *Cost Recovery Actions under
Section 107 of CEBRCLA® for additional guidance on this subject.

S. Litigative risks in proceeding to trial

Litigative risks which might be encountered at trial and
wvhich should weigh in consideration of any settlement offer
include traditional factors such as:

a. Admissibility of the Government's evidence

1f necessary Government evidence is unlikely to be admitted
in @ trial because of procedursl or substantive problems in the
acquisition or creation of the evidence, this infirmity should
be conaidered as reducing the Govermnment's chance of success
and, therefore, reducing the amount the Govermment should
expect to receive in a settiement. Lo

b. Adequacy of the Governmant's evidence

Ceoztain aspects of this point have already been discussed
above., BRowever, it deserves mention again because the
the Goverrment's case depends on substantial quantities
of sampling, analytical and other technical data and expert
testimony. If the evidence in support of the Government's
case is incamplete or based upon controversisl science,|or if
the Government's evidence is othervise unlikely to withstand
the scrutiny of a trial, the amount that the Government aight
expect to receive in a settlement vill be reduced,
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c. Availabiliecy of defenses

In the unlikely event that one or more of the se :
appests to have’a defense to the Government's action ::;::Gufgfi;fs
107(b) of CERCLA, the Government should expect to receive less in
4 settlement from that PRP. ‘Availability of one or more deferses
to one PRP which are not common to all PRPs {n the case shoyld
not, hovever, lover the expectaticn of what sn entire offering
group should pay.

L B Ppblic {nterest considerationa

The purpose of site cleanup is to protect public health
and the environment. Therefore, in analyzing a settlement proposal
the timing of the cleanup and the adility of the Govermment to
clean up the site should be considered. Por example, {f the State
cannot fund its pertion of a’Pund=financed cleanup, » private-party
cleanup proposal may be given more favorable consideration than
one received in a case where the State can fund its portion of
cleanup costs, 1f necessary.

Public interest considerations alse include the svailability
of Pedoral funds for necessary cleanup, and whether privately
financed action can begin more quickly than Pederally-financed
activity. Public interest concerns may be used to justitfy
a settlement of less than 1008 only when there is a demonstrated
need for a Quick remedy to protect public health or the environment.

7. Precedential value

In some cases, the factual situation may be conducive to
establishing a favoradble precedent for future GOvermment actions.
Por example, strong case lawv can be developed in cases of first
impression. In addition, settlements in such cases tend to
beccme precedents in themseslves, and are exanined extensively by
PRPs {n Other cases. Settlement of such cases should alvays be
on termns most favorable to the Government. fWhere PRPs will not
settle on such terms, and the Quality and guantity of evidence
i1s strong, it may be in the overall interest of the Governsent

to try the case. —
8. Valee of obtaining a present sum certain

3£ soney can be obtained novw and turned over to the Pund,
where it esn earn interest until the time (t {s spent to clean
up a site, the net present value of obtaining the sums offered
in settliement now can be computed against the !oollblllty of
obtaining o larger sum in the future. This calculation may show
that the net present value of the sum offered {n gettlement is, in
reality, higher than the amount the Goverament can expect tc obtain
at trial. EPA has developed an economic model to assess these and
other related economic factscs. MNMore information on this model
can be obtained from the Director, Office of Waste Programs Enforcen
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9. Inequities and aggravating factors

All analyses of settlement propesals should flag for the
decision makers any apparent inequities to the settling parties
inherent in the Government's case, any apparent {neQuities to

~others if the settlement proposal (s accep-ed, and 8Ny aggravatinc
factors. BHowever, it must be understood tnat the statute ?
operates on the underlying principle of strict 1iability, and
that equitable matters are not defenses,

10, Nature of the case that remains after sesttlement

All settlement evaluastions should sddress the nature of
the case that remaing i{f the settlement i{s accepted. Por
example, if there are no financially viable parties left to
proceed against for the balance of the cleanup after the
settlement, thé settlement offer should constitute everything
the Government expects to obtain at that site. The guestions
are: Wnat does the Government gain Dy settling this portion
of the case? Does the settlement or its terms hara the remaining
portion of the cass? Will the Government have to expend the
same amount Of resources to try the remaining portion of the
case? 1If 80, why should the settlement offer be accepted?

This analysis {s extremely important and should come st
the concluysion of the evaluation, .

V. Partial Cleanups

On occasion, PRPs may offer to perform or pay for one
phase of a site cleanup (such as & surface removal action) but
not commit to any other phase of the cleanup (such as ground
wvater treatsent). In some circumstances, it may be appropriate
to enter into settlements for such partisl cleanups, rather
than to resolve all {ssues {n one settlement, Por example, in
some cases it is necessary to conduct initial phases of sice
cleanup in order to gather sufficient data to evaluate the
need for and t{po of work to be domne on sudsegquent Hhases. In
such cases, offers from PRPs to coOnduct or pay for=iess than
all phases of site cleanup should De evaluated in the same
nanner and by the same criteria as set forth above. Settlements
sust bs limited to the phase or phases of work actually to be
performad at the site. This provision does not cover preparation
of an M1/P8, which s covered Dy & aozarqto guidance document:
Lee Thomas and Courtney Price’'s “Participation of Potentially
Responsible Parties in RI/FS Development® (Rarch 30, 1984).
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vi. Contribution Protection

Contribution among responsible parties is bas
principle that s jointly and severally liadle plrt;dv:g ;::
peld all or » portion of @ judgment or settlement may be entitles
to reimbursement from other jointly or severally lisble parties.
When the Agency reaches @ partial settlement with some parties,
ft will frequently pursue an enforcement action against non-gett);:
responsgible parties to recover the remaining costs of cleanup.
If such an action {8 undertaken, there {gs a» poseibility that
those non-settliors would in turn sue settling parties. 1If this
action by nonsettling parties is successful, then the settling
parties would end up paying e larger share of cleanup costs
than was determined {n the Agency's settlement. This i{s ebvisusly
a disincentive to settliement,

Contribution protection in a consent decrea can prevent
this outcome. In a contribution protection clause, the United
States would agree to reduce its-judgment against the non-settling
parties, to the extent necessary to extinguish the settling '
party's liability to the nonsettling third party.

The Agency recognizes the value of contribution protection
in limited situations in order to provide scme measure of
finality to settliements. Pundamentally, we believe that settling
parties are protected from contridution actions as a matter of
law, based on the Uniform Contribution Among Tortfeasors Act.
That Act provides that, where settlements ars entersd inte in
*good faith®, the settlors are Sischarged from “all liadbility
for contribution to any other joint tortfeasors.® To the extent
that this law 19 adopted as the Pederal rule of decision,
there will be no need for specific clauses in consent agreements
to provide contribution protection.

There has not yet been any ruling on the {ssue. Thus,
the Agency may still be asked to provide contribution protection
in the form of offsets and reductions in judgment. 1In determining
vhether explicit contribution protection clauses are appropriats,
the Region shouléd consider the following factors:

* pxplicit contribution protection clauses are gensrally not
appropriate unless liability can be clearly allocated, eo
chat the risk of reapportionment by a judge in any future
sction-would be minimal.

¢ Inelusion should depend on case~by=-case consideration of
the lav which is likely to be applied.

¢ rho'Aqoney will be more villing to consider coatribution
protection in settlements that provide substantially all

the coats of cleanup.
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If a proposed settlement {ncludes & contribution
clause, the Region should prepare @ detailed 3u.=1:7=.5§§§'°“°“
indicating vhy this clause {s essential to attaining sn adeguat .
settlement. THe justification should {nclude an assesament of
the prospects of litigation regarding the clauss. Any proposes
settlement that contains @ contribution protection clause witn
e potential ambiguity will be returned for further negotiation,

Any subsequent claims by settling parties against non-settiors
Bust be subordinated to Agency clasims against these non=settling
parties. In no event will the Agency aQree to defend on behalf
of a seztlor, or to provide direct indemnification. The Government
will not enter into any form of contribution protection agreement
that could require the Government to pay money to anyons.

1t .1itigation is commenced by non=settlors against settlors,
and the Agency became involved {n such litigation, the Government
would argue to the court that in adjusting equities among responsid
parties, positive consideration should be given to those who came
forward voluntarily and vers s part of a group of settling PRPs,

vit. iolcnscs from Liability

Potentially responsible parties who offer to wholly or
partially clean up a site or pay the costs of cleanup normally
wish to negotiate a relesse from liability or a covenant not
to sue as ¢ part of the consideration for that cleanup or
payment. BSuch releases are appropriate in scome circumstances.
The need for finality in settlements must be Dalenced against
the need to insure that PRPs remain responsidble for recurring
endangerments and unknown conditions, :

The Agency recognises the current state of scientific
uncertainty concerning the impacts of hasardous substances,
our ability to detect them, and the effectiveness of remedies
at hazardous wvaste sites. It is possibdle that remedial measures
will prove inadequate and lead to imminent and gsudstantial
endangerments, Decause of unknown conditions or decause of
tailures in design, construction or sffectiveness®of the remedy.

Although the Agency approves all remedial actions for sites
on tha IBtional Priorities List, releases from liadility will
not swEimatically be granted merely because the Agency has
approved the remedy. The willingness of the Agency to give
eoxpansive releases from 1iabdility is diroetlx Telated to the
conf idence the Agency has that the remedy will ultimately
prove effective and reliadle. 1In general, the Regions vwill
have the flexibility to negotiste relesses that are relatively
expansive or relatively stringent, depending on the degree of
confidence that the Agency has in the remedy.
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Releases or covenants must alse include certa ner
which preserve the right of the Government to uoki:d;:if;.ﬁ:i‘
cleanup action and recover asdditional costs from responsible
parties in & number of circumstances. They are also subject
to a variety of other limitations. These recpener Clauses an¢
limitations are descrided below,

In addition, the Agency can address future problems ¢ o
site by enforcement of the decree or order, rather than by
action under @ particular reopener clause. Settlements will
normally specify a particular type of remedial action to be
undertaken. That remecdial action will normally be selected to
achieve a certain specified level of protection of pubdlic
health and the environment. When settlements are incorporated
into consent decrees or orders, the decrees or orders should
vherever possible inglude performance standards that set out
these specified levels of protection. Thus, the Agency will
retain its ability to assure cleanup by taking action to enforce
these decrees or orders vhen remedies fail to meet the specified
standards.

It is not possible tO specify a precise hierarchy of
preferred remedies. The degree of confidence in s particular
renedy must be determnined on an individual basis, taking site-
specific conditions into account. In general, however, the
more effective and reliadble the remedy, the more likely it is
that the Agency can negotiate a wore expansive relesase. Por
exanple, if a consent decree Or order commits & private party
to meeting and/or continuing to sttain health based performance
standards, there can be great certainty on the part of the
Agency that an adequate level of public health protection will
be met and maintained, as long as the terms of the agreement
are met, 1IN this type of case, it may De appropriate to negotiate
& more expansive release than, for example, cases involving
remedies that are solely technelogy=based. ,

txpansive releases may be more appropriate where the private
party remedy {8 a demonstrated effective alternative to land
disposal, such as incineration. Such releases asre possibdle
vhether the hasardous saterial is transported offsite for
treatment, Or the treatment takes place on site. 1In either
instance, the use of treatment can result in greater certainty

that future prodblems will not occur.

romedies may De less appropriate for expansive
releasdd, particularly if the consent order or agreement does
not include performance standards. It msay be appropriate in
such c¢ircumstances to otiate releases that became e¢ffective
several years after completion of the remedisl action, so that
the effectiveness and reliadbility of the technology can be
clearly demonstrated. The Agency anticipates that responsible
parties may De able to achieve o greater degree of certainty
in settlements when the state of scientific understanding
concerning these technical issues has advanced.

»
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Regardless of the relative expansiveness or stringency of
the Telease in other respects, at 5 minimum getrlement GOCume:'
Bust include recpeners 311owing the Government to modify terms
and conditions of the agreement for the following types of
circunstances: ,

® where praviously umknown or undetected conditions that
arise Or are discovered at the site after the time of
the agresment may present an imminent and substantial
endangerment to public heslth, velfare or the
environment;

¢ where the Agency receives additional {nformation, whieh

was not available at the time of the agreement, concerning
the ecientific deterninations on which the settlement
vas premised (for example, health effects associated
with levels of exposure, toxicity of hasardous substances,
and the sppropriateness of the remedial technologies
for conditions at the site)! and this additional information
indicates that site conditions may present an imminent

~and substantial endangerment to the public health or

-~ .. welfare or the environmment.

In addition, releass clauses AUt not preclude the Government
from recovering costs incurred in responding to the types of
imminent and substantial endangerments identified above.

In extraordinary circumstances, {t may be clear after
application of the settlenent criteria set out in section 1V
that it is in the pudlic interest to agree to & more limited
or more expansive releasse not subject to the conditions ocutlined
above. Concurrence ©of the Assistant Administrators for OSWER
and OBCM (and the Assistant Attorney General when the relsase
is given on Dehalf of the United States) must be obdtained
before the Government's negotiating team is suthorized to
negotiate regarding such a relesse or covenant,

The extent of releases should de the same, vhether the
private parties conduct the cleanup themselves or pay for
fedearal Govermmant cleanup. When responaible parties pay for
Peders) Govermment cleanup, the release vwill ordinarily not
become effective until cleanup is completed and the actusl

costs Oof the clsanup are sscertained. Responsidble parties

will bear the risk of uncertainties arising duting
oxecut of the cleanup. 1In limited circumstances, the
release beccme effective upon payment for Pedersl Government
cloaln’w.Tz'tho payment includes a csrefully calculated premium
or other financial instrument that adequately insures the
Pederal goverrment against these uncertainties. Pinally, the
Agency may be more willing to settle for less than the total
costs of cleamup when it is not precluded by a relesse clause
from eventually recovering any additional costs that might
uitimately be incurred at & site.
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Release clauses arte alao subject to the following limitac:srg.

* A releass or covenant miy be given Only to the PRP providing
the consideration for the release.
-’

4 The release br COVeNnant must Not COVer any claims other
than those itavolved (n the cass. '

* The release nmust not address any criminal matter.

* Releases for partial cleanups that do not extend to the
entire site must be limicted to the work actually completed,

* Pederal claims for natural resource damages should not be
relesased wvithout the approval of Pederal trustess.

® Respeonsible parties must release any related clains against the
United States, including the Razardous Sudstances Response Fund,

® where the cleanup is to be performed by the PRPs, the release
or covenant should normally become effective only upen the
completion of the clesnup (or phase of cleanup) in a manner
satisfactory to EPA.

* Release clauses should De drafted as covenants not to sye,
rather than releases from liability, where this form may be
necessary to protect the legal rights of the Pederal Government.

A relesase Or covenant not to sue terminates or seriously
impairs the Government's rights of action against PRPs. Therefore,
the document should de carefully worded so that the intent of the
parties and extent of the matters covered by the release or covenant
are clearly stated. Any proposed settlement containing a release
with a possidle ambiguity will be returned for further negotiation.

\'29 ¢ P zlggogl for Litigation

The Regions should identify particular cases for referral
in light of the following factors:

- gubstantial envirommental problems exist; b
= the Agency's csse has legsl merit;
-.fli:;iaunt of money or cleanup involved is significant;

- good legal precedent is possible (cases should be rejected
where the potential for adverse precedent is substantial):

« the evidence is strong, vell developed, or capadle of
davelopment;

- statute of limitations problems exist;

« responsible parties are finsncially viable,
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The goal of the Agency is to bring enforcement acsionr
vhorovorrnoogcd to assure private party cleanup or to recover
costs. The following types Of cases are the highest
for referrals:. ' ' ¢ priorities

= 107 actions {n which all costs have bDeen incurred;

- combined 106/107 actions in which a signiticant ph|l§ has
been completed, additional {njunc:ive relief is needed and
identified, and the Pund will not be used;

« 106 actions which will not‘bo the subject of ruhd-!inanced
cleanup,

Referrals for injunctive relief may slso be appropriate
in cases wvhen it i{s possible that Pund=financed cleanup will
be undertaken. Such referrals may be needed where therse are
potential statute of limitation concerns, or where the site
has beer identified as enforcement~lead, and prospects for
successful litigation are good.

Regicnal oftices should periodically reevaluate current
targets for referral to determine if they meet the guidelines
identified above. :

As indicated before, under the theory of joint and several
liability the Government is not regquired te bring enforcement
action against all of the potentially responsible parties
invelved at a site. The primary concern of the Govermment in
identifying targets for litigation is to bBring a meritorious
case against responsible parties who have the ability te under-
take or pay for response action. The Govermment will deternmine
the targets of litigation in order to reach the largest manageable
number of parties, based on toxicity and volume, and financial
visbility. Owners and operators will generally be the target
of litigation, unless dankrupt or othervise judgment proof,

In appropriate cases, the Government will consider prosscuting
clains in bankruptcy. The Government may 8180 select targets
for litigation for limited purposes, such as site access.

Parties vho are targeted for litigation are o¥-tourse not
precluded from involving partiss who have not been targeted in
develoging settlement offers for consideration by the Government.

Ia determining the appropriate targets for litigation, the
Government will consider the willingness of parties to settle,
as demonstrated in the negotiation stage. 1In identitying @
manageable nusmber of parties for litigation, the Agency vill
consider the recalcitrance or willingness to settle of the
parties vho were involved in the negotiations. The Agency
will also consider other aggravating and mitigating factors
concerning responsible party actions in identifying targets
for litigation. T .

v



“19-

In addition, it may be appropriate, when the A
conducting phased cleasnup and hllprtlchdd’l oc:clonz;:c¥oi.one
phase, to first sue only non-settling companies for the nex:
phase, assuming that such financislly viable parties are available
Thie approach would not preclude suit against settling parties
but non=-settlors would de sued initially, '

The Agency reccqgnizes that Federal agencies may be TospoOnsin.
for cleanup costs at hatardous wvasts sites. Accordingly, Pederal
facilities will be issued nctice letters and admin{strative orders
where appropriste. Instead of litigation, the Agency will uase
the procedures estadblished Dy Executive Ocders 12088 and 12146
and all applicable Memoranda of Understanding to resclve issues
concerning such agency's liability. The Agency will take all
steps necessary to encourage successful negotiations.

IX. Timing of Negotiations

Under our revised policy on respeonsible party participation
in RI/PS, PRPs have increased opportunities for involvement in
the development of the remecdial investigations and feasibility
' studies which the Agency uses to identify the appropriste remedy.
In light of the fact that PRPs will have received notice
letters and the information identified in section 111 of this
policy, prelitigation negotiations can be conducted (n an
expeditious fashion.

The Negotiations Decision Document (NDD), which follows
completion of the RI/FS, makes the preliminary identification of
the appropriaste remedy for the site. Prelitigation negotiations
between the Government gnd the PRPs ghould normally not extend
for more than 60 days after approval of the WDD. If significant
progress is not made vithin s reascnadle amount of time, the
Agency will not hesitate to abandon negotiastions and proceed
ismedistely with administrative action or litigation., 1t should
be noted that these steps do not preclude further negotiations.

Exctensions can bde considered in complex cases where there is
no threat of seriocusly delaying cleanup action. Any extension of
this period must De predicated on having 0 good faith offer from
the PRPS which, if successfully negotiated, will save the Governmen
substantisl time end resources in asttaining the cleanup obdjectives.

-

X. BanAfgent and Revievw of Settlement Wegotistions

All settlement documents sust receive concurrence from OWPE
and ORCH=Waste, and be approved by the Assistant Administrator
of ORCH in accordance with delegations. The management guideline
discussed in Section II sllows the Regions to commence negotiations
1f responsidble parties make an initial offer for a substantial
proportion of the clesnup costs. Before cammencing negotiations
for partial settlements, the Regions should prepare 8 preliminary
draft evalustion of the case using the settlemsent criteria in
section 1V of this 1iey. ‘A copy of this evaluation should
be forwarded to Readquarters. :
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A final detailed evaluation of settlements {a 2
when the Regions request Readquarters approval of t;:;::“h
settlements. This written evalyastion should be submitted o
OBCH~-Waste and OWPE by the legal and technicsl parsonnel on
the cass. These vill normally be the Reglional attorney and
technical representative.

The evaluation mamorandum should indicate whether the
settlement is for 1008 of the work or cleanup costs. If this
tigure is less than 100%, the memorandum should include s
discussion of the advantages and disadvantages of the propossd
settlement as measured by the criteria in secticn IV. The
Agency expects full evaluations of each of the criterias specified
in the policy and will return {nadeguate evaluations.

The Regions are authorized to conclude settiements in certain
types of hazardous vaste cases on their own, without prier
reviev by Seadquarters or DOJ. Cases selected for this treatment
would normally have lower priority for litigation. Categories
of cases not sudbject to Headquarters review include negotiation
for cost recovery cases under 83200,000, and negotistion of
claims filed in bankruptcy. 1In cost recovery cases, the Regions
should pay particular attention to weighing the resources
necessaty to conduct negotiations and litigation against the
ancunts that may be recovered, and the prospects for recovery.

Authority ¢o appear and try cases before the Sankruptcey
Court would not be delegated to the Regions, but would de
retained by the Department of Justice. The Department will
file cases whare an acceptabdle negotiated settlement cannct be
reached, Copies of settlement documents for such agreements
should be provided to OWPE and ORCN.

Specific details concerning these authorigations will be
addressed in delegations that will be forwvarded to the Regions
under separste cover. Headquarters i3 conducting an evaluastion
of the sffesctivensss of existing delegations, and {s assessing
the possibility of additicnal delegations.

Note on Purpose and Uses of this Nemorandum e

The policies and procedures set forth here, and intarnal
Govermment procedures asdopted to implement these policies, are
intended 88 guidance to Agency and other Govermment employees.
They 4o nok éonstitute rulemaking by the Agency, and may not bde
relied on €9 create 2 substantive or procedural right or bensiit
enforceadle by any other person. The Government may take action
that is st wvariance with the policies and procedures in this
seporandua, '

|

' I1f you have any questions or cumments on this policy, or
problems that need to De addressed in further guidsnce to
implement this policy, plesse contact Gene A. Lucero, Director
of the Office of Maste Programs Enforcement, (Fr$ 382-4814), or

Richard Nays, Senior Inforcement Counsel, (PP 382-4137),
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Highlights: A brief description of important issues in the
case/terms of the settlement. If Headguarters consultaticn
or concurrence (s required, the nature of such consultation
or concurrence should be noted. (This might include menticn
of extraordinary circumstances lanquage, mixed funding
settlement, forgiveness cf past costs, ete.) Settlement
incentives or disincentives used should be clearly identified
(§106 AQUs, carve outs, delayed effective date ¢of AOUs, etc.)
This section should alsc include a discussion ¢f the extent
to which aspects of the remedy have changed and how any
modifications are censistent with the ROD.

(]

II. Terms: Clear summary' of financial terms including:

1. total value of the settlement in dollar figures
and as a percentage of the total case (any
mixed funding should be subtracted from total
value of the remedy to achieve this sum)

2. total value ©of the remedy’

3. total amount of past costs (including indiract
costs and pre~judgement intarest), sattlement

dollar amount and percentage of total past
costs

4. for mixed funding, financial terms of the
preauthorization (percentage and caps), portion
of mixed work, amount of cashout; also,
reference to criterion 10, the nature of the
case that remains after settlaement. (Discuss
pursuit of non-settlors in Section IV para 10)

5. for de¢ ninimis, premiunms, redpuncrs, amount of

past costs dq minimia parties will pay, where
work dollars will go

§. outstanding dollars, reference to strategy to
recover thess

III. His /Background: A concise presentation of relevant facts
,bﬂincggginq information on the site type (landfil ecycler,
industrial park, dump site, etc), and basic PRP information
(cwner/operator, multi-generator). Include information on
settling PRPs and non-sattling PRPs.

A sﬁmmary chart may be a useful alternative to a narrative
summary. A sample standard format is attached. This information
will be input into tha settlement database maintained by OWPE.
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Settlement Criteria (See S0 Fed. Reg. 5034, February, 1955
(Interim CERCLA Settlement policy): '

1,

8.

9.
10.

Volume of wastes contributed to site by each PRP:
Statement on volumetric contribution of settling parties,
percentage of the whole, amount contributed by de minimis
parties, if applicable:; include statement on how these
conclusions were drawn (volumetric ranking, N3AR)

Nature of the wastes contributed: Type of waste and
medium contaminated

Strength of evidence tracing the wastes at the site to
the settling parties: Information available on each
PRP:; discussion of issues, including divisibility of
harm, weak evidence on individual PRP

Ability of the settling parties to pay: Financial
viability of all parties;

Litigative risks in proceeding to trial:

a. Admissibility of Government's evidence: Any
issues relating to the acquisition or creation of
the evidence

b. Adequacy of the Government's evidence: Statement
cn sufficiency, quality of evidence

c. Avajilability of defenses: Potential for any
sattler to claim a §107(b) or other defense

Public interest considerations: <Community and state
roles (e.qg., whether stats could finance cleanup),
timing considerations (who can do it quicker)

Precedential value: Description of the issue or
situation

Lhar
Value of obtaining a present sum certain: Presant
dollars versus prassent value of a potantial future

judgenant

iﬂlquitics and aggravating factors

- Nature of the case that remains aftsr settlenment:

Thorough examination of recalcitrants and the stratagy
for pursuing these parties (if the current settlement
is a partial sattlement): should list namas, financial
viability, strength of evidence, etec. in comprshensive
format, or attach written strateqgy or referral package
for rscalcitrants: provide timelines for future
actiona; include discussion of additional work not
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cevered by settlement, and any plans for future
negotiations for this additional work.

s>
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FIELD DEFINITICONS FOR SAMPLE SUMMARY CHART

BRES
No. Settlers = Total number of PRPS signing the agreement

No. Non-Settlers = Total number of PRPS who received notice letters
but did not sign the agreement

de minimisg:

Eligible = Total number of PRPs meeting the §122(g)(1)(A) or
§122{g) (1) (B) requirements.

Ne. Settlers = Number of aligible de ninimis parties settling as
de minimis parties. This number should not include de minimis
parties settling in the major party settlement, _

No. Non-Settlers = Number of eligible da minimis parties that do

not settle as de ninimis parties or enter into the major party
agreenent.

SITE CO3TS
PAST COSTS:

Total Past Costs = All government expenditures including
extramural, indirect costs, interest costs.

Past Costs Recoverad = Tha total dollar amount recoversad in the
sattlenent that is attributed toc past costs.

Percaent Recovered = The past costs racovared as a portion of total
past costs,

Total Extramural Costs Expended = Dollars expended in contracting,
e.g., TES, REM, lAGs, etc.

ESTIMATED FUTURE CO8TS:

Remedy = Estimated value of the remady.
Ooversight ».tmm value of EPA oversight.
CtX = zstllit.d value of O&NM.

ESTIMATED TOTAL SITE COSTS:
Estimated Total Site Costs = Past Costs + Estimated Future Costs
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Mixed Funded Amount = Maximum amount to be preauthorized aor the
percentage to be preauthorized.

value of the Settlement = Past Costs Recovered + Value of work to
pe performed (including RI/FS, RD/RA, O&M) + Oversight costs
reimbursed.

Settlement as Percentage of Total Costs = Value of
Settlement /Estimated Total Site Costs

L
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