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T B e X e 1) A\J‘NCY
WASHINGTON, D.C. 10440

FES 2 1 1984

. QFFICE OF
SQLID WASTE AND EMERGENC ™ RES* T

MEMORANDUM

SUBJECT: I%suance cf Administrative Orders for Immediate Removal

Actions .
FROM: ‘\Lee M, Th s

Assistant Administrator

TO: Regional Administrators, Regions I=-X
Air & Waste Management Division Directors
RQQions I11, 1v, vi,.vIiIr, viIiii, x
Waste Management Division Directors, Regions I, Vv
Director, Qffice of Emergency and Remedial Response, Regjon
Toxics and Waste Management Division Director, Region 1Ix
Environmental Services Division Directors, Regions 1 - X
Regional Counsel, Regions I = X

1

This memorandum sets forth guidance on issuing Administrative
Orders for immediate removal actions under CERCLA. This guidance
should be used in conjunction with the recently issued Guidance .
Memorandum on Use and Issuance of Administrative Orders under
Section 106(a) of CERCLA dated September 8, 1983.

Since becoming the Assistant Administrator, OSWER, I have
sought to implement a "balanced" CERCLA program which uses botn
the administrative and civil judicial enforcement provisions of
the Agt-~as well as the Fund--to secure clean up of hazardous
waste sites. One of my primary enforcement goals is to increase
the use of Administrative Orders for immediate removals, Orders
are particularly useful in immediate removal situations, since
they can be issued quickly, can reqguire discrete segments of worx
(e.g., surface cleanup) and carry the threat of additional damages
and penalties in the event of non-compliance,

We estimate that Administrative Qrders may be appropriate f=-
a significant percentage of immediate removal situations. Ingrease:
resources will be provided to the Regions, and I expect the Reg.o-c
to devote resgff¥ces to accomplishing this goal of increased
Administrative Orders for removals.

In addition, the Regions must develop a satisfactory
crganizational structure if the Administrative Qrder program is t:Z
succeed., The organization of enforcement personnel varies among
the Regions. The majority of the Regions keep their “remedial”
and “removal® personnel in different divisions. Since CERCLA
enforcement has {(until now) concentrated heavily on remedial
sites, most regional technical enforcement personnel have been
assigned to the remedial response units (generally, the Air and

Reproduced from
best available copy.
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Hazardous-Material Divisions). Personnel responsible for immediate
and planncd removals have usually been assigned to the Environmenta:
Services Division which, as a genetal tule, has not been assigned

cn!otcemcnt pe:sonnel.

Obvxously, the abxlxty of a Regxon to-implement :hxs new
policy requires both close coordination among the immediate
response staff and their colleagues in the ' technical enforcement
and regional counsel offjices and an organizational structure
capable of developing and issuing quality orders. Regions that
do not currently dedicate technical enforcement staff to their
immediate removal program should assure that appropriate personnel
are in place in the technical enforcement oftzce to 1mplemen: this
pol:cy and to handle the workload.

1. BACKGROUND ,

CERCLA identifies two types of response actions for which the
' Fund can be used: ‘removal actions and remedial actions. The
Natjional Contingency Plan (NCP) further refines the former category
into "immediate™ and “"planned” removals and describes the process
and procedures for proceeding with these forms of response. (See
Federal Register 31180; July 16,°1982).. Please refer to the attached
appendix for an ouytline of the relevant CERCLA and NCP provisions
regarding removal'activity} Adminis::ative o:de:s and enforceme":.
Because of the large number of sites which pose a heal:h hazar?,
_the Office of Emergency and Remedial Response (OERR) defines the
¢category of immediate removals acctording to the immediacy and
severity of the hazard to the public health or environment. These
_categories estadlish a guide for the purpose of assessing the
length of time w:th1n which the Agency must respond to the even:.
Agency responseé’ to situations which require immediate response
(e.g., threats of fire, explosion or spills) normally takes place
in.a matter of hours or one or two days at the most; Agency response
to other situations (e.g., rusting barrels that have not yet
begun to leak, holding ponds that may overflow with the advent of
the rainy season) normally takes place durzng a perlod which may

range trom a week to & month,

N '

Thzs guid635§.is mostfapplxcable ta the latter situation; i 8.,

the ngions should consider issuing Administrative Orders in sthat o3

when there 13 ﬂ'loast one week bDetwesn the time the On-Scene
oordinator determines LHhat an immediate removal 15 warrantecl

and’:he t:meé that actual on-site response must begzn.

Adm:n:stratzve o:dezs are a useful enforcement tool in these
types of immediate removals situations, for the following reasons.
Fxrst, they encourage prxvate party response, part:culazly since 1%

o1, '
X 1
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is OSWER policy to meet, if at 311 posszble, with responsible parctie
after the Order is issued if a meeting is requested. The results
of an OWPE analysis of 49 completed immediate removals indicate
that the elapsed time between the reguest for funds and the star:
of site response ranged from eight days to more than three weeks
for 24 of the sites. This clearly indicates that there is time to
issue Administrative Orders in appropriate situations, and the
process described in this memorandum can be implemented in as
little time as a week, if necessary. Second, removals require _
discrete units of work (e.g., barrel or contaminated soil removal)
which makes responsible party compliance and Agency compliance
monitoring easier., Third, the costs of immediate removals are
generally moderate; this increases the probability of private
party compliance. _

In the event of non-¢ompliance with an Administrative Order,
the Agency is prepared to quickly initiate a Fund-financed response
and seek fines/treble damages from the responsible parties. Since
the treble damages will be based on the Fund dollars expended, these
situations are particularly amenable to establishing treble damage
claims, which the Agency will seek to recover in its §107
CosSt recovery actions. (The average obligation for 110 prior
immediate removals undertaken by the Agency was approximately ,
$275,000). Issuance of Administrative Orders for these situations
also may improve the equitable position of the Agency in subsequent
cOSt recovery cases,

I1. CRITERIA FOR ISSUING ADMINISTRATIVE ORDERS

First, of course, the Agency must mee:t the legal threshold
that an imminent and sybstantial endangerment to public health or the
environment may exist.. Information which can be used and evaluated
by the 0SC or his supervisor to make this determination include:

1. Notification in accordance with CERCLA §103 (a), (b} or (c)
2. Investigations by government authorities conducted
pursuant to CERCLA §104 (e) or other statutory authority.

1The Agency mast be able to properly document and Justxfy both 1ts
assertion that an immedidte and significant risk of harm to human
life or hsal Oor to the environment exists and its choice of the
ultimate rtlgggde action at a site in order toc be able to oppose a
challenge to the Order and to successfully litigate any subsequent
cost recovery action, Adeguate documentation consists of photographs
samples, monitoring or other documented site analysis, The Agency
should follow chain of custody procedures to maintain the integrity
of samples taken at the site. Please refer to the Cost Recovery
Guidance, issued August 26, 1983 for more detailed guidance. The
Revigsed Superfund Removal Guicdance to be issued in late February
1984 will alsoc provide additional gutdance on 1mmed1ate removal

assessments.
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3. Not;fzcatxon of a release by a federal or state permict
holder when required by the permit.

4. Inventory efforts or random/incidental observation by
government agencies or the public.

‘If th¥ facts reach the legal thresholds of CERCLA §106,
several policy criteria for deciding whether to issue an Order
for.an immediate removal should be considered. The tirst of
these is the amount of time available before site response must

‘begin., This determination will usually be made by the 0SC. An

Order may be appropriate if there is e minimum of one week available
for issuing the Order and meeting with the recipients (see
further below) between the time of the decision to seek funds

.for the immediate.removal and the initiation of on-site response.

(Of course if an order can be issued-in less than a week the v
Regions are not bound by the ®one week minimum™. However, the
Regions should always attempt to have 48 - 72 hours available

for the tecipients to request and donduct a con!erence.)'

.

A second polxcy criterion is the number of ‘potential reci-

V‘pxents of the-Order and their financijal viability. There should.
. be a 'manageabie number of responsible parties and they should

be collectively capable of undertaking site response. The Regions
will use their best judgement to decide what constitutes a
"manageable” number of responsible parties and assess the capability
of the parties to undertake the response for any individual

-immediate removal situation. (For a more lengthy discussion of

criteria to consider when issuing an Administrative Order, please
refer to the Administrative QOrder guidance.) When there is a
large number of potentially responsible parties, Orders need not
be issued to all of the parties. In this type of situation the
Region should issue the-Orders only to those parties most likely
to comply. The Region, however, is hot precluded from issuing
Orders to all the paxtzes if it so desires. -

These criteria are to be used as general guidelines for deter-
mining whether an Administrative Order should be issued for an
immediate removal. ' The varying factual circumstances presented
in any potential removal action mandate that each Region conduct

- this necessary factuyal analysis to dec1de the apptopt1ateness of

an Qrder. .~“ e

I111. PROCESS FOR ISSUING ADMINISTRATIVE CRDERS

The tinnry development and jissuance of Administrative Orders
for {mmediste removals will trequire effective coordination ameng
the 0SC, technical enforcement personnel and the legal counsel

in both the Regions and Headguarters. OSWER will not dictate how
the Regions must organize or adjust personnel in order to ,
accomplish this task, but it will expect the Regions to have a
system in place which is capable of implementing an adm1n1strat1ve

.ordez program for immediate removals.
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The procedures for developing and issuing orders follow:

The decision by the OSC or his superior to request funds for
an immediste removal also triggers the process for deciding whether
to issue am Administrative Order.

The 0SC will inform the technical enforcement branch (or other
appropriate enforcement personnel if no separate branch exists)
and the Regional Counsel that a request for a Fund-financed immed:-
ate removal is being developed. Appropriate persconnel in QERR and
OWPE should alsoc be informed of this action. While the 0SC and his
staff prepare the 10-point document,? technical enforcement personne
and the Regional Counsel should begin to identify responsible
parties and assess their financial ability to conduct site cleanup.

. The OSC or the Regional Counsel will attempt to orally contact
(with written follow=-up) potentially responsible parties in order
to secure private-party response in lieu of the Fund. While previo.
Agency policy was to proceed with Fund-financed response if the
responsible parties refused to act, the Agency will now issue
administrative orders in appropriate circumstances before initiating
Fund action, 80 long as the site does not pose an unreasonable
risk of harm to the- public health, welfare or the environment.

Regardless of whether a responsible party agrees or not to
undertake the removal, development of the l0-point document should
proceed as usual. However, the QSC and technical enforcement staff
{in consultation with the Regional Counsel) shall apply the criteria
-outlined in Part A (above) to recommend to the Regional Administrato
whether to issue an Administrative Order. The decision to issuye
the order rests with the Regional Adm:nxstrator, subject to the
current delega:zons.

If the Regional Administrator dec1des to issue an Administra-
tive Order, the Order will be drafted by technical enforcement
personnel with the advice of the Regional Counsel. The technical
information contained in the 10-point document will normally
provide the basis for the Order’'s "Findings of Fact® while the
Agency's intended response actions will serve as the remedy the
recipient is required to implement.

—agtr” '

- -
R —
- -

-

"

ZRequests fol less than $250,000 can be approved Dy the Regiona.
Administrator while requests for more than $250,000 require the
approval of OERR. (It is anticipated that within the month, the
Regional Administrators will be delegated the authority to obdbligate
up to $1 million for removal actions.} The ten point document
itself must justify its cost estimates and be consistent with the
NCP. With the issuance of the Revised Superfund Removal Guidance,
the 10 point document will become an Action Memorandum.
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Since-Administrative Orders will normally be issyed in situa-
tions tn which site response is not required for at least one
week, OSWER policy is to provide recipients when possible an
oppo:tunx:y to meet with Agency personnel to discuss the terms of
"the Order and the means for compliance. Therefore, the Order
should include the following provisions:

.1.. A statement of the imminent and substantial danger
ipursuant ‘to §106 of CERCLA and the risk of harm under
$300.65 of the NCP,

2, A statement of the authority of the issuing official

. ~ {normally the Regional Administrator) to issue the
- . Order and why the recipient is liable under §107.
. 3. The steps the recipient must take to comply with the
order, (followang the provisions of the
ten-point dOCument in ordet to be as specific as
possible) .’

4. A mandatory tzmetable fo: pezformang and completing
the response.’ (The timetable should include at least
one short term .interim deadline so the Agency will have
the adility if necessary, to demonstrate non-compliance

..before the project completicn date.)

5..A provision informing the recipient that his duty to obe
the.terms of the order takes effect 72 hours after he
receives the order,

6. A provision informing the recipient that he may oral.y
contact the 'Agency to reguest a confe:ence on the
Qrder.:The :ecxpxent must follow up his oral reques:

. in writing., '

7. A provision specifying a date ce:tazn by which responses
(eithetr-oral or written) to the Order must be receivez.

8. A provision which states that EPA reserves the right

" to undertake the action if emergency circumstances
dictate such action and that such action in no way
relieves the parties of responsibility for the costs

_ of 'such actions.
- ' 9. A provision which requ1res. ptopez chain of custody
L procedures to be followed for any testing and sam,..r;.
. adequate recordkeeping of activities (80 records ma, =
used as evidence in any future enforcement case),
peration from employees of any contractor who enjaje:
. An-site activity, and availability of such employees
ég the U.S. in p:eparat:on and trial of a subseguen:
nfo:cement case. , ' ‘

-

3 éTez to the generaf’Admxn:sttatmve Order Guidance [of examg.es
of model orders and conference ptocedures. S

i. -
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Under a separate delegations memorandum to the Regions, the
concyurrence requirement will be waived for all Administrative
QOrders for immediate removals with obligations of §1,000,000 or
less., Within two weeks of igsuance of the QOrder, the Regjons are
to gsend a 2opy of the final Order to OWPE,

As a matter of policy, in order to increase the likelihood of
compliance, the Agency encourages the convening of a conference
with the recipients of an Administrative Qrder. Since
Administrative Orders will generally be issuyed for immediate removal
gityations which do not require response in less than one week,
the Agency will normally attempt to hold a meeting with the recipien
if requested by the recipient, The conference should be
convened on an expedited basis (e.g., within 72 hours after the
Order is issued) if the recipient orally requests the conference,
However, the Agency retains the right to "waive"™ a conference
if immecdiate response is warranted because of deteriorating conditior
at the site. The Regional Administrator shall have the authority
to decide whether to eliminate the conference priot to or following
the issuance of the Administrative Order. 1I1f the Regional Administra
waives the opportunity for a personal conference, a regQional
representative, must at least give the parties an opportunity to
be heard by telephone before the effective date of the Order. 1In
general, conferences concerning removal actions should be used to
clarify the requirements of the Order rather than as an opportunity

to negotiate the tequxrements.

The Agency must create a good administrative record of its
.meetings with the recipient of an Order for either enforcemenrt of
the Qrder or cost recovery after a Fund-financed cleanup. The
Agency participants should prepare a written summary of the
conference containing: , .

1. The date and parficipants.

2. A summary of the significant issyes raised and arguments/
data used by the recipient to contest the Order.

3. The result of the conference {e.g. agreements reached
with the recipient, indication from the recipient of
an unwillingness to comply with the Order)

The presiding official, (designated by the Regional
Administrator) must also prepare a statement which addresses any .
significant arguments raised by the recipient and recommends whether
any modifications to the QOrder are warranted. (See the Septemde:

8, 1983 Administwrative Order -Guidance for a complete discussion of
the procedures and "ground rules” for conducting the conference

and the time f@ﬁes for holding them.)

Aaproduced from C
be:.'l available cOPY- 7
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"1f the recipient agrees to undertake the stipulated response
-measyres, the.agreement may De in the form of a Consent Order. The
‘0SC will monitor compliance with the Order and recommend additional
enforcement actjon if the terms of the Consent Order are breachez.
1f the recipient does not agree to undertake the measures contained
in the Order, the Agency will 'generally not refer a case to the
‘Departmen®™ of Justice to force compliance because of the time
constraints presented by the emergency. Rather, the Fund will Dde
used for site response and-the recipient{s) will be sued for cos:
recovery--including punitive damages in appropriate cases,

IV. USE OF THE FUND WHILE THE ADMINISTRATIVE ORDER 1S BEING ISSUED

- Normally, once an Order has been deemed appropriate for an
immediate removal situation, the CERCLA Fund shall not be used to
undertake a federally-funded immediate removal during the time
pericd in which the Agency develops the QOrder, issues it to the
responsible party, and conducts the conference.

However, if site conditions deteriorate~- presenting a corre-

- sponding increase in the threat that the site presents-- the Fund car
be used for response while the Administrative Order process continues
In such instances, the Regional Administrator can approve the use

of Funds below $250K and request the Assistant Administrator, OSWER,
to release funds if the response work will be greater than $250K.%
The Administrative QOrder process should continue sing¢e the parties
may undertake site response at the next convenient -bDreak in activity.

“ Thus, if there are deteriorating conditions at the site, the
.0S8C -should continue al]l steps necessary for undertaking a Fund-
financed response while the Order is being developed. The 10-pcint
document should be prepared and receive the concurrence of all
officials up through the Regional Administrator or .the Director,
OERR. S ‘ : ' -

- s,
.

< , : .
., - However, no actual obligation of Funds for site response will
normally occur until after the.Order has been issued and the con-
ference has been held. Since the Order will only be issued in
situations where an immediate response can be delayed, there will
normally be time to see the Administrative Order process through
to conclusion. The conference must be held within the time per:iod
specified in the Order (which will correspond to-the time the’
Agency has beflte the respense activity needs to begin). Since
e |
TIf deteriorating conditions require the Fund to respond while .
the Order is still being issued, OSWER assumes that the Func w:}l
take all response actions necessary at the site (e.g., remove ail
barrels, not metrely those that may be about to leak).
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the timing of the obligation will vary according to the estimated
time needed to mobilize equipment and personnrel, the 0SC should
work closely with the technical enforcement and Regional Counsel
staff during the drafting of the Order to assure that the time
period established for issuing the Order is synchronized with the
time requirements for site response.

-

I1f the conference does not result in private party response--or
if changing conditions at the site require accelerated response--the
Fund-financed immediate removal will take place. If Fund-financed
activity does begin, the Order may be written to regquire the potenti:
responsible parties to undertake site activity at the next convenient
break point in activity. If the parties still fail to undertake
the site response activity, enforcement efforts will emphasize cost
recovery with the additional imposition of fines/penalties as

appropriate.

V.  COST RECOVERY

The Agency will normally not initiate a c¢ivil action in the
event of non-compliance with an Order but instead will seek to
recover costs and damages after a Fund-financed response. Therefore,
while enforcement. personnel are carrying out the Administrative
Order process, they should also be aware of the requirements for a
successful cost recovery action. They must be able to document
the following factors {(some of which are the same ones necessary
for the issuance of the Administrative Order itself)..

1. The need for the immediate removal {evidence of an imminent
- and substantial endangerment or threat of endangerment

to public health, welfare or the environment)

2. Liability of the responsible parties (evidence to support
the contention that the parties meet the liability stancard
of §107)

3. Proof that the Fund-financed response activity was "not
inconsistent™ with the reguirements of the N(CP.

4. Documentation of all eligible costs for site-specific Fund

expenditures.

Enforcement personnel must assure sufficient documentation of
these factors from the period in which the 10-point document is
developed and Funds are obligated through the actual clean up of
the site. Thase'cost recovery requirements must be met regardless
of wvhether thefé-will be a simple cost recovery actjon (if no
Administrativep®rder is issued) or an action for response costs plus
damages (if the QOrder is not complied with). The Agency must
assure that evidence is preserved for any subsequent enforcement
acticon, Proper.chain of custody procedures must be used for any
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sampling or testing, and adequate records of site activity mus: ze
kept. BEmployees of any contractor used for site activity must
cooperate with and be made available to the U.S. in preparaticn
and trial of any subseguent enforcement action., Enforcement,
program and legal offices should work togecher throughout the
case developmen:.

Vi. FOLLOW-UP

This guidance represents a substantial departure from prior
practice; and 1 expect that it will take some time to implement,
For these reasons, I will be reviewing all immediate removals
~referred to Headquarters for compliance with this guidance. In
addition, for immediate removals under §$250,000, 1 will ask the
Directors, OWPE and OERR to teview the compliance with this guidance

_quarterly, and to advise me accordingly.

Append;x

cc: Gene Lucero, OWPE - | . -
wWilliam Hedeman, QERR ' , - K A
Kirk sniff, OECM. - _ too- ' o
pDan Berry, OGC - . T

»

-

e



. APPENDIX

Aythority/Requirements/Enforcement of Adminmistrative Orders
tor Removal Actions under CERCLA

Under §106(a) of CERCLA:

If, EPA, acting on behalf of the President:

- -
determines that there may be an imminent and substantial
endangerment to.the public health or welfare or the
environment because of

an actual or threatened release cof a hazatdous substance

from a facility

may, after notice to the affected state,

issue such orders as may be necessary to protect
public health and welfare and the environment.

Under §106(b) of CERCLA:

EPA may take action in the appropriate U.S§. district
~court, against any person who willfully violates or
fails or refuses to comply with any Order. 1ssued under
§l106(a), to enforce such order and

may fine such person not more than $5,000 for each day
such violations occur or such failure to comply continues.

Under §107(c){3) of CERCLA:

Any person who 18 liable for a release or threat of release
of a hazardous sudstance that:

fails without sufficient cause to properly provide
removal action upon order O the President pursuant to

§i06

may be liable to the United States for punitive damages in
an amount at least egual to and not more than three times,
the amount of any costs incurred Dy the Fund as a result
of such failure to take proper action.
—’ :

Civil actTor may be commenced against any such person to
recover gpo punitive damages. These punitive damages shal]
be in addition to any costs recovered from such person

pursuant to §ll2(c).

-

Any monies received in punitive damages shall be deposited
in the Fund.

/-



APPENDIX PAGE 2

National Contingency Plan Requirements for Immediate Removals

-

Under 5300 GS of the. NCP.

:"

Iumediete Removal action is appropfiate when the lead agency

determines that: . .

- the initiation of the removal action will prevent or
mitigate immediate and significant risk of harm to
human life or hea‘th or to the envxronment from suach
51tuatzons as:

Immediate

1.

Human, animal, or food chain exposure to
acutely toxic substances ‘

"Contamination of drinking water suppiy

Fire and/or explosion
"similarly acute situations : o
removal action may include but are:not limited to:

Collecting and analyzing samples to determine
the source and dxspersxon aE the hazardous
subStance .

-

Providing alternative water supblies

LS - -

Insta111n~ security fenc1ng or other measures
to limit access

Controlling the source’ of the release  -©

B

. Measuring and sampling

Moving hazardous substances off-site for storage,
destruction, treatment or diSpcsal

Placing phy51cal barrzers to deter the spread
cf the release I .

,Controllxng the water dzscharge from an upstrear

1gg9undment

ﬂ.__

Rggommendmng to the epproprzete authorities
the evacuation of threatened individuals

-

Using. chemxcals and other materials. 1nfaccordaﬂce
with Supart H to restrain the spread of the

_ substance anc mitigate its effects

11. Executing damage control or salvage operations
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