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. Attached is a guidance document developed by the Ot!ite ofR.egulatory Enforcement 
(OR.E) and the Ot!ice of Site R.emediatio11 Enforcement (OSRE) to u~ ecpand; and. 
supersede the:"Quidanc:e on the Use. and Issuance of AdJninisttatift Orders Under Section 7003 
of R.CR.K whic:ll wu issued on September 26. 1984. RCR.A § 1001 pr!Mdes the Agenq with 
broad and etr~:~.1ive enforcement tools that em be used to abate eonditiona that may present an 
imminent and substantial endangerment to health or the enviro~ The new guidance 
addresses the meaning of"imminenc and substamiai enc~angerme~~t:• the legal requirements for 
initiating administrative and judicial actions UDder Sectioo 7003. case screening filctors,. 
enforcement •pinst violators of orders issuechnder Sectiom700J; and the relationship of Sectioll 
7003 to other authorities that allow EPA to addrest pocemia1 enc!1 "8fiiilhlllU and to responcho 

. the release of materials that may bum health or the envirollllliiiL. In addition to providing lepl. 
and policy gui~ the c!actimenr provida comprellensMpncdr:aliiMceoa exercising the 
Agency's authorities Ulld« S'ectioa 7003" (fbr example. by 1 etilaw::Wg helpihl teclmical doCumentS· · 
and explaining whell ta iiSe ldmillisUalive venus jvdicia11111borities~ · 

As EPA unclenakes its responsibility to protect ~6c healtll aocl the ell'liromncnt,. the­
Agency mast use its enforcement authorities u eflic:iendy and efictively u possible. Tl!e otEcet. 
of EnforteJN"' ~Compliaoce A.aunnce therefore enc:ourips !be .Re!P.ona to use Section700J: 
and its powerfid.enfon:emenc tools in all appropriate c:ases. • . 

. · · For fUrther infomwio~ please contla Laura Bulauo in tile Office of Sije R.emediatio .. 
Eilfortement at(20l) 564o602Soc MllyAndrews in theotEteofRegulalory Eafoteemeua: 
at (202) 564-40 ll • 
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GUIDANCE ON THE USE OF SECTION 7003 OF RCRA 

L INTRODUCTION 

Section 7003 of the Resource Conservation and Recovery Act (RCRA), 42 U.S. C. 
§ 6973. provides the U.S. Environmental Protection Agency (EPA) with broad and effective 
entorcement tools that can be used to abate conditions that may present an imminent and· 
substantial endangerment to health or the environment. Section 7003 allows EPA to address · 
situations where the handling, storage. treatment, .transportation. or disposal of any solid or 
hazardous waste may present such an endangennentc In these situations, EPA can initiate 
judicial action or issue an administrative order to any person who has contributed or is · 
contributing to such handling. storage. treatment, transpoJUtion. or disposal to require the person 
to refrain from those activities or to take any nee~ actio~. 

Among its many benefiu, Section .7003 provides EPA with a strong and. effective means 
'of furthering risk-based enforcement and implementing iu strategy for addressing the worst 
RCRA sitd Btst. a strategy which EPA developed in response to irs 1990 RCRA lmplementatiort 
Study.1 Under this strategy, EPA is addressing the Wliveneofwaste management ticilitie5 on · 
the basis of envirOnmental priorities; Furthermo~ at any givea siut; EPA is attempting to. use 
whatever legal authority is best suited to achieving envirOnmental success Section 7003 
pl'9vides an invaluable means for acbieviniJ environmental success at many of these sits. . . 

In eonsu!Wion with EPA regional offiees and olh. headquarters offices, the Office of · 
Site Remediation Enforcement and the. Office ofltegulatory Enforcement have developed this 
guidance document to assist the regional offices in exercising the Ageney' s authorities wider 

· RCRA § 7003. In additioa to providing practical advice ()11 the use of Sectioa 7003, this 
document summarizes significant legal decisions that have ad4ressed SectioJt 7003.1 This 
document supersedes (I) the"rtnalltevised Guidance MemorandUm oa the Use and Issuance of 
Administrative Orders Unci« Section 7003 of the Resource Conservation and Recovery Act . 
(RCRA)-" which wu issuedoaSeptemt.26.1984("1984Guidanc«'), and(2} the fact sh~~ 
entitled. "The [mminem and Substantial EM•ngennent Provisioaof Sectiom700:J.." which was 

. · issued by the Office of Site Reinediation Enforcement in May 1996; 

EPA refeRftc:es RCRA § 7003 iJI various policy IIIIi guidince documents £n light oft~ 
issuance of this &u;da.....; tlut RegioD should consUlt with headquarters regarding the- ' 
applicability of any of thowdocu""''ltl to partic:ulu actions described ill this guidance: Before 
taking any paniculancaow. tlut Relion shoul~ examine Anac:luneat 1 reprding delegations, • 
'consultatioDS>IIIIiconcurrenc:&. · · · · 

' 

. 
1 S.u.g;, Proposed RuleODStaDdardsApplicableroOwlleiulld.OIIWatusofClosedllllk. · 

Closing Hazlrdous WaatoMm•lft"CC" f!!e:jJities; Pos&-Ciosln PennitRequinmall; Closln ~ 
S.WCComc:UveAaiOD Enfbu:aiiiiii&Autbarity,59 fell Rq.S.5780 (November I; 1994}i . . 

. • I"· . • -· 

· · !.Before considerins cir !akin& my ICtioa described inlbii. guNt!lftO!\ !be Rqioll should dctcruliile 
w~ my n&W court decisions !!dcfresa my of the w-reicvmtro die "CtiQra:·, 

' . 
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Section 7003 is available for use in several situations where other enforcement tools ·may 
not be availabl~ For example. Section 7003 can be used at sites and facilities that are not subject 

· to Subtitle c ofRCRA or any other environmental regulation. The Regions are strongly 
. encouraged to explore the wide range of uses of this authority to compel responsib[e persons to 
abate conditions that may present an imminent and substantia! endangerment At the same time. 

· the Regions should remember the Agency's goa! of prioritizing enforcement actions,at sites and . 
facilities that pose serious risk to health or the environment 

a. i CASE SCREENING FActORS. 

Subsequent sections oftbia document disc:nsa the'~ anci procedlires for · 
initiating judicial adions &ad iSsuing adDiiDisuuive orders under Sec:lioa 700). Presented below 
in order of generllly decreasiq importance are &c:tots for the lesioaa to c:onsida- whea 
determining whether to tab eitlier tYPe of actio&. The Regions sboulcl_lteep in mind that the . 
importance of any partic:ular tictor may vary depending on the filcU of 1 panic:ular ca.: 

• Risk tg hgltll gr the egyjrpnment- When priori1izing actions tO.be taken under Sec:tioll 
7003, the Regions should give the highest priority to those siuS IIIIi lilciiUies dial _pose serious: 
risks.. Aa part oftbia ~the Regions should Jive pal1ic:ular c:onsideratioQ to sites ancl · 
facilities- that pose envirodmeatl1 justice c:onc:enw, such aa those iDwiYins risk agregalio!L 

· • Sttenatfl ofeyjdence that all JWUtOry reqpjrements are aiet- As 1 thrabold matter. the 
Region should not c:onsidel' initiating aaioa under Sec:tiOD 7003 wlleu then is adequate evidence 
thit iiJ.l reqUirements of Sec:tioa 7003( 1) have b!=en met (see Section IV below)'~ 

• Technjgl GJpabjljty of tile mgonsjb!e penons tQ gerfilrm the requjmt actioN- The-
Region should assess 'the t"dmic:a1 diffic:ulty of pertbnnin& the requirect adions· and the likelihoOd· 

· ·. that the responsible persc;a Will be capable ofpertbrming those adions or have adequala.. . 
resources to hire a contncta.to peaf01mthoselc:tiona .Ill rue c:im>mmlw:ea, the Regi011 may 
conclude dial the respolllible pei'SODI ant techaically idc:lplble of peatbl'lllin& tile required aaions. 
even witll careful ovfni&l* 1.11 tbese ~ the.Regioa shoulcl c:oasider whether it Clll_ use 
other authorities to perfbaaa die nquireci wortuncl whetlw other JIIOileyS ant awilable; or: : 
whether any otber peniiiiiDid aplli:Y hai authority' 1114 fesouRea to pedbiiA the require 
actions;. 

. . . 

• . foD"'rid.lljljtYoftbt mpgl!ljble _.;ns to perfq(m tbt requjmiMiDoos,:. The Regioa 
·should asses& whether each responsible perSoll has sutllcienl Dnincill resoureea to peatbc 111 the­
required adioil& WileD matins this usesim8nr. the Regioll should remember that some actio~!$. . 
suc:h·u p(OvUioD of siteiCCesl or~ require no c. relalively tnt ftnimal! resoun:eL ·.. • · 

Possible ~Cifim....;.t intbnnatioll inc:h1cfe the toirowmat (l)~asa to-: .. 
informalionrequesUissu.iUildermyapplicablest*'ttmyaudlority.(2)documenlac:0mpileclo­
during the RCRA permiaiisg.proceu; (3) informaaoa o~ by EPA or state apftc:ies(Nhile 

• ' ' o I 
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c'ondueting inspections and financial. assurance reviews; ( 4) publicly available infonnation from the 
Securities and Exchange Commission, Dun & Bradstreet®, LEXIS-NEXIS®, and other services: 
and ( 5) financial infonnation obtained by the National Enforcement Investigations Center. The 
Region may consult a regional. headquarters, o'r Department of Justice (DOJ) financial analyst 
regarding additional services .that may ,be availabht. Because some financial infonnation may be 
subject to claims of confidentiality or privilege, the Region should take appropriate measures 
when handling such'information.. 

• Feasibility of A'sencv oveajgbt- Based on the tecbnical diffiCulty of the required actions 
·and Agency resources available to oversee those actiou, the Region should assess whether it will 

· be able to properly oversee the perfoi'!IIII1CO of the required actiou, anct. if not. whether the state, 
tribes. or local government may be able to provide oversight lllistance . 

' . ' 

• . AvaiJ&biljty of other autiJomles and monm...;. The Region~ eviluate whether 
statutory authorities other than R.CRA § 7003 are available to require the same actions by the 
responsible persons (see Section m below and Attachment 2). wllether ftmdl are available to use 
those altenwive 'authorities. and whether it would be more appropriate to u. Ul alternative 

. authority. Lack of availability of Superfund,; Oil Spill Fund, LeaJcins Underground Storage Tank 
· Fund, iUid other moneytis a factor thauupp(,ns the use ofSectiom}O<B.: 

DL · RELATIONSBJPOP RCRA § 7003 To OIHER REQUIREMDITSAND 
AUTHORl'I'IES . 

A. · Relatjonship to Other &eRA Reaujremems.. 

··By beginning Sectiom iOOJ with'the languap"notwit!Jslanciinglfty other provision ofthi$ 
chapter;" ·Congress indicated. iu intent to create"a broadly. appWle section desling with the· · 
concerns addressed by the sfmtte u a. whola:', Secliolt 7003. CID thenlii>llii be used to address. 
potential endangerments cha& may be pnuntm by solid or hazardous wUw eYeD if the persons or . 
activities cauSing the potintial ~are not subject to lilY other provision ofR.CRA or. 
other environmentallawt Sedioa700lcair a1io be used to lddresa potenlial endangerment. 

. caused by persona or ticiJities tbat .... in compliance with a·replatioa or permit issued ~ 
to R.CRA..1 'I'111w,. a peauiia balds may not asiert &"permit u shiekr defense under Sectio~r700l · 
(i.e., the hold. cannot claim that he or she is protectec11iom liability Cor problems resulting li"ont 

· activitieS coverecl by a permit~ Nonetheleu. wben a permit provides for corrective action under 
RCRA § 3004(u) or (v). 41 U.S. C. § 6924(u) or (v),. or other meuures under R.CRA . · 
§ JOOS(c)(lt 4%.U.s.c: § 692S(c)(3). _er for other ll:tivities cha& may be necessary to abate a 
potential endang~ the Regioashould consider requiring the necessary activities using itS 

' . . . 

, Untr.dSI«a• Fartduillltrt~llll:. 734P.;cl159; i64(4d&C"a:: 1984)f. 
.• S..itL' .. ~ ' . ~- .. 

':u.a,..,,.Geavr Wcut«~chllologtu l11~mu, J'7.EllC 173~ 1740(N.D. Ollio1993):. . 

. .. 
' . 
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pemut authorities before it exercises its authorities. uilder Section 7003. £n the event that these 
pemut authorities are inadequate (for example, because they do not allow EPA to address the 
particular material present at the site or facility), cannot be used to address the potential 
endangerment in a timely ,manner. or are otherwise inappropriate for the potential. endangerment 
at issue. the Region should then COI!$ider using the tools available under Section 7003. 

,· . 

FUrthermore, actions under Section-7003 are not subject to r~uiremenu co~tained in 
other RCRA provisions.' For example, it is not necessary for EPA to (I) comply with the 
provisions of Section 3008 ofRCRA. 4l U.S. C. § 6928, ~~notice to authorized stateS, 1 or 
(2) exilaust iu administtative remedies under t11at section bet'ore initia&ins an action under Section 
7003_. ~ Further, persons complyins wilh a RCRA §. 7003 order under EPA's direction may treat,· 
store, or dispose ofwast4 without securing a llCRA permit for the actions required by that. 
order.~' · · · · · 1 

· · a. lteJationihip co Other Enforcement an4 'amw Autboriti• ·. 

Some.eleniems of ~a 7003 are shnilar to elemems of otlier stitutory provisions that. 
allow EPA to address potential endanpnnentS ancl to tespoad to the release of materials that may 
harm human bealtll or tl!e environment Atlaclmlear l is·a ciWt wbidliUIDIIIatizes the general. 
purpo~ triaerins. ~ materills ancl perions COV«eet.lftd respOnse authority contained w· 
the foUowms provUions Sec:tioa& 700l(a). JOOS(h~ 3013; ancl9003(1l) ofRCRAo 4lU.S.C. §§ 

· 6973(a). 6928(h), 6934; ancl699lb(b~ Sedionsl04(a) ancll06(a) of the Comprehensive 
Environmental Respona. Compensilioa; and Liability Act (CEllCtA), 4l U.S.C. §§ 96Q4(a) and 
9606(a); Sedionslll(c) ancl(e) II!Cl504oftbeCieaaWaterAct(CWA), 33 U.S: C.§§ 132l(c) 
and (e) and.l364; Sectinl431 ofth.Sa&DrinlcinsWater Act(SDWA), 4l U.S.C. § JoOi; and. 
Sectiott 303 ofthe.Cleaa Air Act(CAA).4Z U.S.C. § 760J. The Reaions are encouraged to use 
the chart whm considcriJIS wbidl eatbrcea~ l1l1horities milbt be appropriate for the situatiOII$ 

· they encounter.'. lllllllllY cue-. it may be appropriate fix the Reaiaaato use a combiaatioa of 
these authoriti•' · · · · 

' . 
. . rfthere are seriOuaviolatioaaof ~ faworreplalioaa .. aWty or site beirw-

evaluated for actiC?Jluudstu::RA i700J,: th8 Repoaa sbol1kt abo COIIIider tbe posaibility o£ · 
criminal actioa •pine tbe respQO!tih(e penoL WileD.~ whethlc to initiate action undet · 

' . ' " . 

'u,ii~M&...v: ColuuYadiiiiCMIIIktll 0..6l9 Y. Suppt 16Z.211(W.D. p.h 191.S). . 

T Note. SiltiatviiA below explaiDa dJe lllllicll ~aiS«tioe 7cm~ 
· 

1 CoM•I'tlflntlll (:Mifflelll.619 f: S~~p~a I& liZ.. 

·. 'ror~.~: .. M.mi.•whan;"RCRAhnaitLitiaa-.rars~~~es~ . 
. . AetioaS."(OSWERPoliCarDilawelm22.00.Z.~l~l917).wllicliclila•wdlowaiverofpcn114· 

requirmlela a RCRA. f 700h::lia~Slllllilaa dlo..,.idti• wfilll _, ._p.avisiaa.of dJis Act" cl..­
of RCRA t 7003f l'Tiel'rid;.... alsO di-sa permit wi&vas by st11Awilll ~ simillr to RCRA f 
7007. . . 

. 't. 
·I .. 

·, 
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Section 7003 when there is an ongoing criminal investigation or prosecution against the same 
· person concerning the same or a related matter, the Regions should consult the June 22, 1994 
memorandum from Steven A. Herman entitled "Parallel Proceedings Policy" and the applicable 
DOJ parallel proceedings policy. 

RCRA § 700J(a) is also similar in some respects to the citizen suit provision set fonh in 
RCRA § 7002(a)( 1)(8), 42 U.S.C. § 6972(a)(I)(B}. That provision allows any persoit, including 

. any state. to initiate a civil.action against any person who has contributed or is contributing to· 
cenain activities which may present an imminent and substantial endangerment to health or the 
environment. Bec•useSection 7002(a)(l)(B) coatains an endangerment standard and many terms . 
that are identical to those u.ted in Section 7003(a), some court decisions addressing Section· 
7002(a)(l)(B) ~assist the Regions in interpreting,Sectioa7003. 11

• 

It is EPA's positioa, and at least one court~ that EPA may iake action under . 
Section 7003 even if the government is simultaneously taking action against the defendlnt under l 

· CERCIA.11 The Regions may therefore use Section 7003 eithel iJidepende:ndy or as a. ·~ 
_supplement to actions .talccD undS CERCLA or other statlatea . · 

. In practiU, the Regions may find that they sometimes need to clioose between using · · 
Section 7003 over CE.B.4:LA § 106(a) or ReM§ 3008(b)" the foiJoWint discussion describes 
when to consider usina RCRA § 7003 instead of those two authoriti~ .. · · 

1. CompariiQD ofRCM § 7003 aDd CEllctA § 106(a)c . 

·under CERCLA § 106(a)t EPA may initiate a judicial action or issue·m administtuive 
order when there may be an imnlineDt and sUbstantial endangerment because of an actual or 
threatened release of a "haZudous subsrinc~ · · · 

• 

L · Mnm•=ofB.CKA&700J · 

The Regions mayconsicferusma~ i 7~iNceld,ofCERaA §'106(a) in order to; 

. Addrey potemjal =r''D"""''"'! rr•rt by mmria!a tbat meet RCBA'siW!ltoor 
defjnjtjcm o£ .. !!QUd ,..., but am no1 "l!enrdous !!"S!"'if"" yjulc[ CERctA-.The· 

·definition of''~ subsrlnce!ia Section 101(14) ofCERCLA. 42 U.S. C.· 
. § 9601(14). does not include all nwerials that quAlify as .. solicl wuut' under RCRA .· .. . . . 

· 
10 Se" "~· CiJIIMCtlewCotutlll iblle,_'$ Au'11 v. RellltiiJft111.4niWCa .•. 989 F.2cl1305 (2cl 

Cir. 1993), rrv'd 111 JHI'fOif odrer ~ 505 U.S • .557 (1991t. .Dap.lll City oflhuUIIgtott{"Dogw In. 
93S F:2clll43 (2clCir.l99l};LIMibtho,~Nirtuv. HlggJM,2l EamlL.Rqa (Eiml.L. llllt.)2066.5 (E.D: 
Calli& 1 •• 1993)· . . . . . . ·. . _ 

1~ Seu.~.UIIiiNStllllnJtal/yTar.tCTN .... Corpr • .546F. Sllplk'llCI~ ll)l (D. Mia.. . 
. 1982). . . . . . . . . . . . . . 

.. . 
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§ t004(27), 42 u.s.c. § 6903(27): N_o.t~ ltowever~· thauheCERCLAdefinition· ?f · 
"hazardous substances" does encompw some ~eriaJs. suc:b u radionuclides. which ue 
not "solid wute" under llCRA.. · 

. . . . 
A.ddt:UI potential c:nsiarJ&ermmts C!ucst by ''huardgus wyte .. tfw mcets the broad 
definition of that cemj uodcj: SCgion L004('l ofSCRA. 42 U.S C § 690J<Sl. tNt which iJ 
ngi .i.,g&CLA "h•pMgua iubaance,. bte"'t it fjjJa to meet tbt more Duxow definicjons 
of"benrdous w..a;· proimdqtcd in 40 C f 1l ran 261 puauanno RCRA § lOOt -
CER.CLA's definitioa of"hazaidoui substance" Utc:twles "hizardous waste" navin1 · · 
charaderislies i<lenbfied under or listed punuam co Sectioa-3001 ofRCRA. 42 u:s.c: § 
691.1. It doee nat iDdude all maleriaJs mil~ as~~ u de&led. in 
RCRA § 1004(,). · . 

Ad4Ag .potenCial mdecgnneny Cf'"Cd tri peqplcym- PeaOIIWD is excluded &om thtt · 
dethlition of"hazaatbus substm:a' in CERCLA §. 101(14). but DOt &om the definitions of 
."s0ti4 'i\'IU' "'* P.CltA f. _1004(27) or .. hazanlouawuat ~.RCRA § l004(S) .. 
The~ bave ~held tbl& a spill or~ of a peii'Ol._ subtwa is & soli4. 
_w ... berlatse tbe IDIIerial is dilcarded.~ Ill~ u t.uc one court has recognizect 
that shi~ of oil to~ mayrwndlr the ""''rirl .. di~Cmfecr it tba p«1aa·. 
sendiDa the oil ~iDdecUo att rid ofiL u ·. · . · . · · · ·. 

. • ERIK intq an .dm;ruagacjye orcl• on CQftHIIC <AQCl rsggiriniiQDI:JIDD clunUp-wOrk­
AJ prcmdecl iD CEllCLA f 122(dX1XA). 42 U.S. C. § 9622(ci)(IXA>. adlaateemcnt 
reqWrina remediaiiCtion uDder CER.CLA· §. l06·must be iD tbe ~of ajlldiciu consent 
decree RCRA is mont tle!Cibhnnd a1lowt in lp1X'OP"-cin:umaaca Cor.'!- us8 of 
AOCs for lona.-tena clanup-worit: Noilllbeleu. tMie an aJto ~to lJSiag 
consem decru,. indu•tina rKout1e to die coun-s eo~ poMn ia cbe evat of 
·no _ ___..__ , . . .- . .. . . 

IRIIUI...., ........... .. . , 

tr.·: A4ylmya gfCEllg.A t 106<1)· . . . . 
l • • • ~ -

ParticuJartj wit. ;.;;.,;..·on~~n·to penou who uw Unlibl, tO c:Ompay. the Reiians·may.­
. considir u.siDa CEllCI.A t 106(a) ialteed ~or iD ecfditioa to RCRA 17003 ia order to: · 

. ·· .• · sukwairCim~-~~caic~t· i~~~A. ,..qseekpenahi~·o~upt~ . . 
. $27,500 fbi' -'t day ol&il&n to comply. widi aa order islued Wid.- CER.CLA § 106(a). 

- • • • 0 • • • • • • • • 

. · · •z zmra .. Nfilalf179F. !uppd~ ll61<S.D..caL 199~); hplr~a k • -· . 
AMOCO 011 CA. 156 F: SUfll.l67f, 671 (N.El Oa.' 1993); CraiW Ly/ILI.IMP.•flftliiiiiJI'« ~ 
. O'~bc.I17P:Supft.47~41%(D.Miaal~5);~FMaactSwplu~­

.. eo. , . ..u·n Ts&PkMpa.. mP: Supp.l09t.l~(N.D. Dll995):o,.to~H~,... 
·Corp:. 117F. $uppL 1037(N.Il DLlttn · .( · · · . : . 
. u·t'm~d9aa• Y~~VczladMlli')._U, P. -~~ UIJ.l~(li ~ tM!);_ . . . . 

·.. . . 
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Under Sec:tion 7003(b)~ .EPA may seek penalties of up to $5,500 for each 'day for violation 
of an order issued under Section 7003(a). ~4 ISsuing an orderunderCERCLA § l06(a) 
may therefore provide greater incentive for the respondent to comply. 

• Seek punitive damases- CERCLA § l06(a) provides for damages of up to· .three times 
the amount of Fund moneys expended as a result of' the penon's. failure to comply W1th an 
order, issued under CERCLA § l06(a). B~ RCRA conu.ins no similar punitive· · , 
damages provision, CERCLA may provide greater incentive for the respondent to comply. 

• Have accessJo fuM fipancig and other WOWSR ayajlabJi under CEICLA - Whet~ 
· proceeding under CER.CI.A. the legions may bave ·..:cess ~ additional sWt oversight. 

and contractor resourc., as weD. as fund ~ if needect. 
I 

• · · Amid dispUtes ov• the tjmjna and scaD' ofiudicjal revinr- CER.CLA comams ur 
expiess bar apiDSI pre-enforcemeat review ancl expressly providea for record revi~ of 
remedy decision&. It is EPA's position. conaislea& with appliCab,le principles oftaw. ~ 
~r~ issued underllCRA § 700J are aot subject to~ review, ancl that in 
an enf'orcemeat ·aaioa und• Sectioti700J~ the scope of judicial review of sucb orders is 
limited to the~ recor¢ Howeveri 'because CEllCI.A contains express · 
SWUtOry provisiona addressins these i~eS, these issues Ire leu likely to be disputed. 
under. CERCLA than Wid« RCRA § 7001 

1~ Comparison of&CRA § 7003 and &CIA I · JQOJ<b} 

RCllA § 3008(h) allows EPA to require corrective ~on to addresa d1e release of 
( hazardous waste ancl bazaldoul coastitueut~ at any tnlt"*"' s&o~ or disposal. (TSD) tacility 

authofUed to operace uncler interim swus punu111t to SectionJOO!(e) ofRCRA. 42 U.S. C. 
§: 692S(e).: EPA intell'tCUdl!l ten11"autborized to opera_. to include &alities tbal have or 
should have haG interim srmi, •Will· u some &cilities lhac. bad inlerim SWill a1 oae time but no 
longer do_., · · · .. · · . 

·.14 ~ta EPA's Civil~ Pciaalty fnO~rioD ~Rule (implanmrini die Debe .. 
CoUcctioct lmp&aMIIIial& Ml Of. 1996 aad codiSod • 40 C.f.R. Plft 19); EPA. idjusted for iailarim dMt 
maximum eidiiKIIIftiiY pea~bia lb.& c. bo impciOd JNIIUID& to cboA~'t staiiK F« ~ 

· occurring after 1....., 30.1997. diiiii'X.imulll peaky 11D0UDU UDder CERCLA. t 106(b) IDd RCRA 
§ 7003(b) arc $21;500. U~ mPecciveJr. FOr. viollriGas occuniDI oa«befini...-,.J0 .. 1997. tt. 

, mawimrsm·pcuily 'CDOaDII .-dleiiSOClicml -s15.000 aadSS.~ •es,.Wet,; .. · ·. 
1
' ~• UntiM~~ EiMrfJIUIIM-,_ Wd~ bte. 9l1P.2dl27(1tkC~ 1~). u~ · · . 

'~\ . 

. ~~-4~·u.s. 97S·(t~t){dlillliDa • facili&Y tbla '9.i' iDfaiaa -. .• lilbleCor~ .caoo ~ 
RCRA f 3001(h)); Ura"tl SIGN& v.ladiGII& W'GOCI'tnan'PI Co~. 686 f . $uw: 211. ~·7.4 (S.D. la&.. . 

. 1988) (boldiaa ID Uapamiaecl (acili&y diM ami' obcaiae4 iDrcrim s&lllllliabJo (« wt liwe aaicm). . . . . . . 

. . . . 
u 
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a. odv'!'tam of &CM § 7003 

The Regions may consider using RCRA § 7003 ~ead ofRCRA § JOOS(h) in order. ro: 
. . 

Address potential endangnnems caused by ",alid wa.ue" tbat. meets the defiilition of that. 
. tenn yndu Section 1004t2D of &eRA. but wtuCh does not meet the detinition of · ~ 
"h!Urtfnus wau' under &CRA § I0041Sl and js not a beprrlous constjNem - RCRA 
§ 3008(h) doa not apply to the releue of'~~lid ~-· mar is not a ~dous waste or a 
hazardous constir.uat. R.C~ § lOOI(h) applies to 1Jle release of "hazardous w~e." . 
which EPA and courts interpret to indude the releue of hazardous coll.ltituents-listed by -
EPA ~Appendix VUI.of40.C.F.K:, Pan ~61.!6 . . . · · · .·· 

Mckey' pgt'D'iet·cndjnafmma u loclljonS glh« tJWa xm ·&wm•-
RCRA § JOOI(b) may only~ used to addrese releuea &om TSD &cilltie&. R.CRA §· 7003 · 
imposes .no locationallimitaciOaa. . . . · · . · · . · · · · 

. . . . . • t . . 

· . • ACidrm gotemjll m • .;,.,., £!"" by 1,.....;m • faGili!jo! mM am not sulziect to . . ' · 
RCBA' s interim IIINIJIPYiRo• gr wbm jngrim ""Y' js ia pscim-·EPA interpreu . 
RatA § lOOS(h)'to lppt, to releueS frOaa TSD &cilitia that haft or sbou1d have lwl.i. 
inter1m .._, u weU u &om some'tSD ficilities- had interialswualt one time but. 

• 

no longer do. How~. one court has hef4:thal EPA ClllllOt use RCRA § l008(h) to. · 
o~ conective aaioD at facilities that never. bad illt.U. stiiUI (1.~ .. "Ulept, 
operllorS')~'' . ·.. . 

Moq expeditimply .d4mt riteDtial emtjnP,anints dg to fnrer prgccdri , .. 
reqyjmnentl ~ 40 C.F.L Pat 24 esublilba procedurel.for isUnscorrective •o• 
orders under R.CRA §.JOOI(h) Uld for ldminiscndve beuiDp oa thole 'Orders.: 40 C.F.R.. .. 
Pait n *' rortit~ 1\cujna ~tbat app~J~to ccnaiacm!al ~- .. · 
under R.CKA § 3008(11) Uld to wbicla 40 C.F.lt Pat24 cfoa not app1p. Because RCJA. .. . 
§ 700J is clesipillto .... coadidonltblt...., praeaiUa jmmiMnt 1110 JUbswlaiQ;. . . . 
en~~ '*"'ina&ww~fequinmeiammedblc SectioGlOOI(ll~. · 
under~ EPA m&J tddreia rei•• ofhaaldoua wasiatbla may not ria to the level· 
ofpn••i•m immH• aad.U.._. elidaaa•~ or.Secdoa 3008(a). Ullder whiCh. 
EPA may-* peulti8l fbi reSw""ary viollliona .. Ttwt~-aeicblr me Part 2% nonhe-· . 

· Patt %411!1J1•' .... apply coonla iSiuecl under RatA t 7001: NeveRbe!ess; ·recipienas 
of SecUOII 100]-~ ueptOVidect due ptocCst by tbe opponunicy' to~ witb EPA' 

·. .. . . . . . . I . . ' . . . • . . · . 

----------------~ ,. u,.,,d.,_tt-~ rGrt.cMirOlJM::-.710 r:·s-.·u~ 1.226 (N:o. W1919); 
lndliltul WOOtlfttnr~rw. 616 ~ s-. • m-~ C/lfi_,Staa. crow w.,.~ 101 F: s~ 1J4s •. .. 
l3S6 (S.D: Obio l98~ .. fadapc...mol SiDaila~)ofdltWW_..DilpDid~ Pafa_.._ 
Price (Decnt.l6, l91S)v · .· · . · · .· · · • · . . ~ . .. · .. : · : : . · · 

. • . • . . . 4\ . . . . . 

. . . ' 1.Sa UnttwlS.UY.· Ht~Wdta w--.,s..~ Lttt. CiY. N'a 9ZOOSI1 ACX •ll:& 6 (0. HL· 
· Ma1 .16.1996);cf.c:u.~iiaalJ • ..,:· · ·. . · · · ·I 
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regarding the order and subsequent review by a court if an action is brought to enforce the 
order. 

b. AdVantages ofRCRA § 3008{h) 

The Regions ~ay consider using RCM § J008(h} instead ofRCRA § 7003 in order to:. 

• Address releases of hazardous waste ot hpms10us coosriruents without a finding that · 
conditions may Present an imminent and substantial endin!Wment- Because RCRA 
§ 3008(h) does not require such a finding. the Regions may consider using RCRA 
§ 3008(h) instead ofRCRA § 7003 when they have insufficient resources to determine 
whether conditions may present an inuninent and substardial endangerment or where there . 
is instifticient evidence that conditions may present suc:h an endangermeDt: 

• . Seek cjyj! penalties ofjuz to S27. 500 for Cacb day for Yio!arion 0fan order issued under 
RCM § 300800- As noted abov~ penahies under Section 7003(b) are limited to SS,SOO 
for' eac:h ·day for 'violation of an order issued undet Sectiort 7003(a)!a Issuing an order 
under RCM t 3008(h) may therefore provide greater incentive for die respl)ndent to 
comply. . . . . . 

rv. . LEGAL RIQUIRI:MENTS FOR .INJ'I'L\TING AC'nO~:· 
' . . 

. The three basic requirements for initiatirig aCtion against a panic:uiar penon under Sectiott 
. 7003 are the foUowina: ( 1) conditions ni&y present an inuninent and substantial endangerment to 
·health or the environment; (2)'the ~entia! endangermait stems tom the put or present 
handling. storager,: treatment. UIJlSPOrtaUOII; or dispoial of any solid or hazardous waste; and (3) 
the person has contributed or ii Contributing to suc:h handlin& storage; trealineftt. transportatiorr; 
or disposal" The foUowing d,iscufsion inchides defiilitions of key terms and summaries of 
sigilificant case law on Sectioa 7001 Attachmept llisu possible sources of evidenc:e related to 
the three requirementL · · · . · 

·.• 

A.· · C0pdjtiouMay Pr CJitiR lmmjnent and SytzsaptW fm!•nprmem to Healtb 0rc· 
. tbttEnyirqnp•& .-:~, ... 

. •, 

I. · TTte ;ricsiPnl Of"llllY prwnt an jmmjnent ancl su!zm!!!W !!!!danmment'' '· 

Dem~nstratina the existence of conditions that may present 111 ~and-substantia 
endangerment to hesltll or the environment generally requites caretbl ~eniation and scientific 

------------ .· 

11 Farviolalioas~aaoi befi..TIIIIiary 3~,.1997, !f!emninn• peaallr •~lllllb: 
RCRA § 3008(b) is S25,ooct S..ar 1~ abcw& ~ i - . . · . ·. · .. , . · . . 

19 Sci-, •·~· UnttftlSlata~ Bllsr.66TF. Slllllk 1291'. lllJ(E.D~~ 191~-' . · 

... 
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ev1dence. However. courts have repeatedly recognized that_ the endange,rmem standard:9fRCRA 
§ 7003 is quite broad.lD Couits interpreting the "imminent and substantia! endangerment" 

. ~rovision of Section 7003 ·have foUJMt · · . · . · . · 

• 

• 

. 0 

An ··endangennent'' is an~ thr~enCd. or' potential harm to health or the: . 
envirorunent.z.1 As undenco_red by the words "may pr'esent" in the endangennent mndard 

-o'f Sect1on 7003, ·neither certain&y nor proof of actual harm is required. only a nsk of 
harm. a Moreover. neither & release nor threatened relea~et as those terms are used in 
CER.CLA.. is required. u No ploof of otf-site inipati~n is required if there is proof dw the. . . 
wastes. in pi~ may present aft inuriineni .. subllilllill ad1Dprmertt..16 . . . 

. . .. · 
An endansenneat is-••inuniJtellC if tM' present cOnditions !Ddicate _that there may be a. -. 
tbnn risk to health or dte ~ 'ev• thouall the blna may not be realized for · 
yean. 16 [tis nat necessuy for the.~ltillWI4 to be~ or tamamcunt to • . . - . . . . : 
esnersency. . . . . . / . . . ' . : . . .. ; . 

t . 

•. ' 

z.. s.-. ' ·K-· .u,.•1MSMta lt Yt~m.n.. rY~n "';. s~ 621. 626 <ll w~ 1994) 

· u S.~ ' ·1-· Vala~Uwl~-&!6 F. Supp. • ·6l6;. r_,., btdtllllf•.; 734 F:.U • 16s. - . -zi .. . . . ·. - . -. . 
· SH. ' ·f.· ~ 11.935 F.2cl• l356D. ,, . . . ' ' . . ' ' 

u Untttd Sl41tU "-Md#~CMattltiU Col'fk.l72 _P:241ltt. 1311 (Ida Cil:. 1919)'-. 
. . 

!• Valmn.J, U6 P.·Suppl•626-17L 
1
; s.-. '-'· Dcrp 4 93! F.ld a&js6; F.,.; SftOPpUJotlll Yflllin "-Dl)"'i.t U.S... of 

F7onda. No. 98-8521-ClV·HURLEY (S.D. fT&· ~ 2.·1996) (allnalli• nwai•••• tiadiqu .. (a). · . 
plume oft.Gxia ~··:i"""' mi.-....-c~ atoiii'CIIofpoclibla ... ~-~ty meecstba 
'imminent 111111 ...... ,itl .,...,r ; 1' JCIDIIInl ofRC~ i: Along"' Prt,.,.__ Stoia of Kmuu /Jrt:; •. 
No. ~!·1328-JTM (D.IC&· S.!.1996) (cleayiqamacialta dil"iiaRCL\ 11001 dailll.._ ..-

. wu. ••no indic:llioa the Mania bouio ilsdt far...._ occ:npe«iml").. .. , . . . . 

a Val~~truwi.IS6F.Suptalt6Z6;C~cl.~419P:S~&1Ht f~oweW.,.~, . 
• coUrt .... ~ iii Cb00CIIdat QfaiDGIIiaD 10 dji, I ··~~i}tlM. .-il alppe4GrC(I'ftH-I iD tuda. ~ _dl&~· 

expoan (aMi banD) a. &X.._,. .,. itccUtaa&tblllbeo•iclnd •; •··~ • _.... • • ca ~ .. . 
Dttvtav_.'Na~'IC~rt~ttwb/btM:1bl 'w.Ha 96:-ll .. WEB(D.ICaaluiY 12.1~ . 

·tr ~· •-8-· Dtl,. ir. 935 F.24 all5&. · : --· . 

, · z. ~ ··~· •. ra. /Iulutl'f~ 7?" F.24 .t.tu; f"~l.·iM ·.: su,il i& 62&.. 
~ . \ . 

. .. 
·l 

. . 
I . 

· . . . 

·t 
' ! 
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• An endangennent is "substantial'.' if there is reasonable cauSe for concern· th~. health or the 
environment may be 'seriously harmed.. r~ · [t is not necessary that the risk be quantiiied. Jo · 

. . .. 

Be<:ause conditions vary dramatically. from site to site, there is no comprehensive list of 
facto.rs rhat EPA should consider when detemuning whether conditions may present an imminent 
and substantial endangennent. In some ·cases. the potential endangerment may be immediately · 
apparent; in others. the risks may be I~ readily identified. Some of the factors that the Regions 

· may consider as appropriate are: ( L) the levels of contaminants in various media; (2) the existence 
of a coMection between-the_ solid. or hazardous waste and air, soil. groundwater, or surface water; 
(3) the pathway(s) of exposure &om the solid-or hazardous.wute ~the receptor population; (4) 
the sensitivity of the recepcor popuWion; (5) bio'ac:cumulaUoll in liviq o~ (6) visual signs 
of stresS on vegewio~u (7)' mdinee of wildlifo mortalities. injuries. or disease' .. n '(8) a history of· 
rele&sa a1 ~e facility· or si~ (9) ~i of the grounct; and ( 10) <6~ (/. ,., unaccount~· 
for) solid or hazardouS wasut. lt is important to noc, however. ·that in any given case. one qr n:vo . 
fattor1 may be so predo~ as to ~.determinative of the issua.U · · ·· · 

. . . 

Attachment 4 tontlins a list of documents that inay Wilt the Re8ions ill assessins; 
whether conditions may present an imminent and subSWitiil endanaa uNUt... wben as.sessinS 

. ecological impacts. the Regions may conSidif c.onsultini the u.s: F"asla • W"tlcllife sen;ce a.rd­
the Narional Oceanic and AtmOspheric Adniinimuiort. as well.u ~ local;. and tribal ·agencies. . 
Depenctiq on a1loCatioa of regioaU llCRA lilA CERCLA resources.. the Kep)al niay also · .. 
consult their Rqio.W Biolopw Technical Assi~ ~ · 

2. ' exMnpies gf immingJt apd substantial cndana "diMS! 

The. foUowin1 are some examples of ~ons when eowu·)Law dctGmined that: 
conditions.may have Presented Ill Uiunineac and subsumiaJ eadan&~ under RCRA: 

• At a shootina ranp ~lead UoiD fea.l shoe biG ICa"'"llttid iii the tissueS of nea.m,'· 
waterfowl wt shel~ · · · · · 

2
' s.~- .. ~ COIV,;,mtO••=i.-619 F. s~ a194;·1Atfllr·~ :a~&IM~tJu-IM:, No. 96. 

17 .S·I (4th Cir. July 1.1991) (boldiaa dllt a waa musa PQSa.:"l cwnat scrioul...._ ofbana" Cot a 
mdangennca& fO be ftlbstanciwl)l·: · · · . . , .. · 

» c011.1.~ CMIIfiCA 619 F. s..,L al~-

,., S.~. ~:,_~·DG,_._ Cityoi~·t0.,..rJ.131F. $upsk.UI,461(a.Vt t919~ · . 
n' rGIMtt~1.&~6~:Suppi&6l4.2$.. . : ·. . . . . 

. » ccm:r.,.,OII~ua~·619:P. s.-.,94.; : .. :. 
u c..•oMuttcaa Coa~IOI. 919-F. let •13 ir.: ·: ·. 

. ' 
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• At a facility containing several open. unlined pits of oily waste and where oily waste · 
containing hazardous constituents had leaked from .tanks into surrounding soils. n EPA 

• 

• 

· documented the death of several animals and introduced evidence from the U.S. Fish and . 
Wildlife Service indicatins that there wu a continuing threat to migratory birds and other 
wildlife. ln addition. access to the site was unrestricted and there was limited information 
aviilabie regarding the migration of oily wastes within the site and otf-site. .. . . . . 

. . 
· At a municipal landfill that bad leaked uleast 10% of its leachale containing low levels of 
lead into an adjacent wedancL"' Lead levels in test~ surrounding the landfill were 
generally below the maximum contaminant levels (MCLI) for~ water, and no 
· ·ac:tiW harm was showll to tlla wed•nd Jt Howawr, the court found an imminent and 
substantial endangerment bec:at1M the leaclllte com.Pnect toxie constituents, lead bad 
biolccumulated in the wedasMt,. and some of the chemicals. "whiccl. cofttiilue to migrate 
from the l•ndfi!J, may have a cinmR adVerse impiCt on the food chaid• in the area of the 
site..l~ 

. At uhoppiq center Where~ deanifta sotVel.a ciUcbarpd &om dry cleaning t\cilitis . 
. had co~ groundwUer iJt a popdated .....- ContwmiMnt levels in the migratill& 
· plume exceeded MCI& Althousfl some area wella bad~ dosed at 1eut in part because. 
of the contamin1ted Plume: the cOun found thai the conditions may haw presented m 
imminent and substanliil endanpmient to the ell'lironment,. but not neceuarily to human 
healtlt. 

. . . . . 
B. The pQrmri,t gooengrjnenrStcrgs !tom tbe Put or PRsint ffimd'i"& Storag~t;, 

lft!lt!!!!!pL Iranprmjon. or Dipal of Any Solid or Hazpntgm Wasttt 

' - ' I . . . . 

As clarified by the 1984uneaclmerita to RCKA. SectiOD 7003 is pnenlly intended.to 
· abate conditio111 resul1iq lioiD puc-or pr:neat ICUWiea.• Bec:II'M EPA need only sbow thatoft!t 

type of ac:tMty listed iii Sectioe7003 hu occ:une4 or isoccurrin& tbe Regio111 should consids 
. alleging and showing that die powri1l eacfeDg.-1111111& suima &om past or p«lSSiid> "handl.in&:' thcJ• 
broadest of the live c:ate&Griea · · · · 

l . . 

. . 
35 Valdlbr# I. 856 F. SuppuUl4-ls. 

• • 
36 D<rpi U. 935 F.U • iu~ · 
37 iJap.l. 732F. Suppta~469t·· · 

.
31 Odpeli.93S'F.U&I3S!·S&:. . , 
3
' LJMtlbr Prv~~ 23 £avtt t. Relk u206n!'T%-. 

40 K.ll ~ NCit 113J.98daC~2clk ai9 (1984)· · 

.· ' 

----

.. 
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l. The meaning of "handling. storage. treatment. transportation. or disposal" . . 

a. ··Handlin(' 

The statute does not define "handling." EPA agrees with at least one court that. has · 
applied a dictionary definition of"handls" is "to deai with or have responsibility" for something."· 
One example of an activity that a court has detennined to constitute "handling"· under RCRA is 
using mercury during manufactuting and failing to provide adequate safety measures for 
employees. '1 · 

b. ·· --"SCOCJB'f 

.Whsn assessiltg whether panicular ac:tivitiel may constituteustorage' of solid waste or 
hazardous wasta undes' Sec:tiolt 1001, the Rqions should apply the definition set forth in RCRA 
§ I 004(33). 42 u .. s.c; § 6903(33) .. AJthougll that definition refers to haZardous Waste only, the . 
Rqions may apply all analogcua definition when addressing the possible storage of solid waste. 

'Trtl!t!!!!!!IP. 

The stat1n0ry detinitioa of "treatment" refers to hazardous. waste but not solid waste. 
Thus. when assesJiq whether partiCular ~es may constitute "treaament' of hazardous waste 
under Section 7003, the Rqions sbould apply the definitioll set forila in RCRA § I 004(34 ), 42 

. U.S.C. § 6903(34).41 EPA dOes not asree with couns that have intespmecl that definition to 
require that a. process change the character of the waste as defined in RCJA aad be purposefully • 
designed to have that eifect. ... When assesiing whether panicular ac:tivities !nay constitute · 
"treaunsnt" of solid wuie under Sectioo 7001,. the Regions may apply the foDowing definition, 
which is based on the statUtory definiticm of "treatment': any method, technique, or process 
objectively designed to chlnp the physical, chemical, or bioloiicai clwacter or composition of 

· . any solid waste so as tO reader it safer for trMsport. amenable for recovery, amenable for sto~ 
or reduced in volUme. 

' . 

'
1 Li11C1Jiahoputt.i, 23 Eim1 L Rep! Ill 2iJ61z: 

' 1 Stll#'o/YI,_,Iv. StacG~Iirt:~ 684 F. Sllplk 122, 136 (D. Vt. i91i): 

'
3 ~ '·& UmtwdSt~~ta ~t Grrt11t cl <lou, 630 F. Suppd36f, 1393-94 (D.N.H. 1915};" 

. Conn~clic:tll C'OGrtal, 919 f.ld .ell l!-16::, · · 

. "See Untr.tl Stina:~ ~Lilia Cast111p Co"F;.l994 U.S. Dia.LEXIS S74S a& 13-lS (W.D; 
·. Midi. 1994)(cilfng Sh1U Otl (4 1t U.S: Elmiolr,.ntt11Prolft:tttNr Agnq. 950 P.ld 741, 753-54 (D.C.· 
· Cir.l992) llldbaldiqtblttb8dew-iaaofsludpdidaatc:aftscift! .. ull a!nwm1'b' MtbcnrWISD 
inu:attoallertb8cbuM:III oflhaWIIIIIXbuiJ,.UIIINtl,Piar.i'llr Pwey794f. S~lSI.lST (W.O. P&. ·. 
1992)(broadlyinterprcclq.rcna"taea••••r<iaR.C~wbicbis~llellbyn:&awc:oiaCERCLAt, 
101(29)):.. t • • 

.. 

' . ' . . 

•· 
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d. "Transportation» 

The statute does not define "transportation." However, the RCRA regulations include the 
following definition of"transj)ortation" at 40 C.F.R. § 260.10: "th!= movement of hazardous 
waste by air, rail, highway, or water:" Again. although this regulatory definition refers to 
hazardous· waste only, the Regions may apply an ·analogous definition 'when addressing the· 
transportation of solid~ · · · · 

e~ . "Dimgww 

. When asiessing whether particular activities may constitute"dispoiar under Section 
7003. the Regions should apply the definition set fortll ill RCRA § 1004(3), 42 U.S. C. § 6903(3): 

·.EPA and the majority of couna mainf.iill that the '"ki"l ofwute Sllilfies that definition. 41 rt is 
EPA's imerprewio11 that the tefaeuw to "dispolll" ill Siictiotl 7003 tll~re applies to pasSive 
(Ontaminatiotl16 and .both intentional Uld unintentional disposal~·' • . . . 

The RCRA statuca anct reaulationis eontliD two cli1fa eut sets of definitions of "so lie!. 
wasta' and "bazudoua waste." . The replatory deiblitiou set fortll ill 40 C . .F.R.. Pait 261 identitY 
materials that are subject to rquladon under Subtitle C OfRCRA. It is EPA's pOsition. and it 
least twa courts have recopizect; that the bnitd staU&tory detlnitiona. nat the rep1atory 
definitions. govern ill Sectiom 7003 actionL• · _ \ · 

----------· .. 
" S..; '·&· War,;, buillull1u, 734 F.2cl.t I~;-«-Prt111t11~ /Ilk Co. v. Hari[Of'fl Aet:idl"' 

lndlm~~ity Ca., 812 F. Supp~~l4~ 1512 (E.IJ. W"JS 1992); .lolru 1'-ln_,C~Jr?-, 584 F.· Supp.. 142j, 143~ 
(S.D. Obio 1984); U11iMdStlllaw. Prtc. \Prfc.'T);. 523 F. Suppt 105S. 1071 (D.NJ. 1981).. ·. 

,. Prtcd. 523 F. Sl!pla•101l;tH.U.CDIIIIftttCIIICoarllr4989F.2cht 1314. TllisdafiJiiricn 
of disposal dlatinl:1udapaaiwdilp !lid lbauldiiiiC beC'G'A JWidl m.ct.&•i•ia~of"diipoAI fliciliqr for 
permiltiqpurpos~ wbidarecpaian iill•"•' p11 • irlroaroa.Y !adarwata S.. 40C.F.R. f 
260.10. It is aiiOdilimct &aaadiict."'•imao&"'aadciispas.r farpulp(m ofapplw:.n oftbo Pat26t. 

. llllllldispola1tcstzii:tials{LDRI~ 40CJ,Jt. f 268.1 cleQ!•"Iaaddiip ani' filrLDRs 10 requnpl• '"""' 
· in or on lhellllllt. B •CERctA f 101(29) ~llabytefam tbodefinitioaof"dispoiar' ia 

RCRA f 1004(3lasipifianfmunt..ofCERctAcaabmtirllapuflllldiiRCRAdefiniljm 541. ~:g.. 
HRW SyiMNt llrcvt Wcirhing~D~~ 0. Lir,/11 Cta, ~ F; Sllplk 311, 339 (1). Met. 1993J; amird R1t/tlli11W 
CQrrilnv. SarrtllllrdApo11::-. 94 F.3cll489 (llda Cir; 1996); T..,._.Eiat Ho_,.n "- · 
Charl•s-Thom.llrc. 84!JF.%cl156a1572:-73 (5da Cir. 1988); hun: 1.8-., Umw$1111Uv. CDMG 
Rtalty Co .• 96 F.Jcl706 (lei Cir: 1996).- ' · ... ~· .... 

•' UniMdSIGta~~t Noi1Jwartvrt P,.,..,od IlliG CTraitaJ C« (NEPA.CCO}, 110 P.2cl726; 
· 740 er.5 (8daCir.l98'6).~.H.lt.RciLNot 191(Pat1>.98tiJC'caF.2dS...41-49(1983),clra:' 
.W.Icd,.484U.S.I48(1917):;~ , .· . . ~ . 
,· . ·~ . . . . . . . 

48 ~1. 1.,:. Y~l> 856 F. SU.. a&627(i:iltng 40 c.F.lt: f 26U (b)(2)): COIIIIICitcut Cocutal, .· 
989F.2da&l314-ls; • . . . . : . 

i 
j 
l 
I 
l 
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The broadest category ofRCRA waste is "solid waste"' as defined in RCRA § 1004(27) 
· "Hazardous waste" a$ defined in RCRA § 1004(5) is a very large subset of statutory solid waste.' 

"Hazardous waste" as defined in 40 C.F.R. § 2613 is in tum a fairly large subset of statutory 
hazardous waste, as well as a subset of"solid waste'' as defined in 40 C.F.R. § 261.2. Thus. 
when detennirting whether a particular material is a solid waste or hazardous waste for purposes 
of Section 7003, the Region may be able to readily determine whether the material is~ "solid 
wi!Ste" under 40 C.F R. § 261.2 and also a "hazardous waste" under 40 C.F.R. § 261.3. If the 
material meets those definitions, then the analysis is complete and die material is a "hazardous 
waste.. .,.9 . 

[f the materiill is not a regUlatory solid waste and hazardous Wastf or if it would require 
too mudl time or too many resources to determine whether it is, the Region should determiJie 
whether the material is a."solid waste.' under RCRA § 1004(17) or a "hazardous Wasttf under 

· RCRA § 1004(5), taldng particular care to examine whether the nwerial is excluded from the. 
definition of"solid wast&' 50 and coilsUiting the Ot1ice of General Counsel and relevint case law as 
appropriate. If the material meeu either of those detinitiou, theft the analysis is complete and the 
material is a "solid wasta' or "hazardous~·· as appropn. for purposes of Section 7003. 

3. · · Examples ofwlid waste ami hmrdn!!! wast' that could be addrmed. •·· 
uruier Sectjgn 7001- · 

Some of the many types of solid Waste and hazardous waste that can be addressed under 
Section 7003 include. . ( 1) hazardous waste that is spilled at tilcilities where such waste is 
generated but which are not required to be permitted under Subtitle C ofRCRA and.whicb do not 
have, never had, nor were required to have. interim status under Section JOOS(e) ofRCRA; 
(2) solid or hazardous waste that is spilled durin& tra115p0rt; (3) solid or hazardous waste that is 
released from TSO uniu; ( 4) hazardous constituents in or from solid waite or hazardous waste; 

· (S) gasoline that has leaked &om tanks at gasoline stations;." (6) expended lesd shot, spenr · 
. rounds; and Wget ftagments located·in and arounct shOoting ranaes>-52 (1) waste materials f'ound at 
slaugbteri!Ousa; (8) biofosicd anci. c:hemica1 munitiona waste; (9) waste oil and oil pit slcirnminp 

. that are below mirlcetable pettOiewll grade aDct sent to an oil reclaimer.a ( 1 'o) medical. wasteo; ( 11) · 
discarded material producecl duriq phlrmlceuticai process~ ( 11) diOxia emissions from soticl· 
waste incin~ (13) WllteSCOfttlinisll radioactive l'ilatCr:ials (I.~, radionuC:tides thU W n$ · 
exempt from the siamtory de&litiom ol"solicl waste'}; ( 14) with the exception of materials listecl 

"40C.P.1t: I 26l.l(b)(2): . . 
. 

10 Forcxamphr; rb1r clefinirim ol"solicl wuur UDdCr Sectioa 1004(21) ·spec;ticllly exCludes·· 
· . indllslrial discharges wbich an poiJI& soun:es Sllbjecl to pcrmils lllldlr rblr Nllicall PoUII\1Dl Diicllarpo·. · 
. EliminetioaSystemoftbaClaaW~WAct;.ll U.S.C. ~ 143;.: . 

. n Zanctr. 779 F. s•'•l262i · 

':r CoMcc:ncur cocaihrl, 919 P.ld ~ lll~l 1: ·· t · 
"Volmnn..Ul.88SF:SupJUHSl3·14i . 

\\ 
•' . ,/. 
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in 40 C.F.R. §§ 261.4(a)(l)-(4) (i.e., materials excluded from the statutory definition of"solid 
waste"). the wide variety of materials that are otherwise excluded from Subtitle C regulation 
under .tO C.F.R. § 261 4; "(IS) drilling fluids. produced waters, and other wastes associated with 
. the exploration. development. or production of crude oil or natural gas ('~Bentsen wastes:'), 
exempted from regulation as hazardous waste under RCRA §.J001(b)(2)(A); (16) fly ash,·bottom 
a5h waste, slag waste, and flue gas emission control waste generated from the combustion of 

· fossil fuels, wastes· from the extraction, beneficiation, and processing of ores and minerals, and 
cement kiln dua waste ("Bevill wastes"), exempted from regulation as hazardous wastes under 
RCRA § JOOI(b)(J)(A); and (17) piles of scrap tires; . . 

C. r The Person Hu ComriJruied to Such Ham!'i"& Siorap, W'"'t"L 
IraomgnaciOn, or DiapgaL · ' 

1. ne manjq of"any pengg-

Section 7003 ~es that "any penon" includes any puc or pRsenl generator, put or 
·present !l'aiiSpOrter; or paa or pnsenr owner or operator of a TSD ticility.~ Section 1004( 1 S) of 
RCRA defines "penom' as including m inciMd.ual:. corporation. iDd politic:al subdivision of a. 
state. as well as each clepartment. apnc:y, and iJuuumemality of the United States; 

. . The definition of"persom' does not exclUde corporate officers or employeo. With 
· r(!spect to corporate oftlcer liability, EPA's positiono. which has been adopted by at least one 
court, is that it is not necess1ry to "pierce the corporate veil" in ordir to &nd inciMdual corporate 
officer liability (i.,., corporate oflicen are not immune from personal liability for corpOrate 
activities)." Thus, a corporate oftlc:er who is either personally involved in actual company 
decisions i-egarding the "•nclliq ofsolici or hazlrdous wastes, or in cliarge of and d~ . 
responsible for a company's operations with the u1timlte ~to control the disposal of sucJr 
wastes, em be held indivicfually 6abl' wider Section 7003 as a c:Omributor to the hancllin,_: 
sto~ treaUnellt. ~ordispolll of a solid or hazlrdous ~,. . 

' '·· 

u Tht 1984 (1qjd-iDdudid I &iW djsn•i.jm of die appljqtjm ofSec:tiOD7003 to put, IIOQo­

negligeat. oll-silll .-..-..·The 1914 em am; nts to RCRA clarified till& die talll~my penCil" incfndes · · 
any pastor pa e Pl*lfCr.llli&ipouea. or OWIIIr or opent« of a TSD ~ F~ tile legislalive 

· history of*-• • m '*Duces d!a~(Sec:tiOD 7003) 1111 always radiOii diOIIe ~ wbo havO: · 
conlributecl ill die p~aor n pru !ly -ailluliDa to • mdmpw indnma bu& DOC limiteclto · . 
gcuerirllrs. repnllessoftiultor"'&'ia , .. H.R. Reik No. 1133, 9&11leca..21lSesa..130 Ceq. Rer- H. 
lll37 (OctobS-3, 1984JE;.·. '~ . ., .. . . . 

' . ' . . 

"NEPA.CCO, s.ui F.2d &74£ 
16 ld. n. Repaw may 111o liDd it bdpfill to~ cases blougbllllllilr RCRA f 3008(a) thaa.. 

.hav,: discusscid ibis.._ ~ •·W:• UfliiNSI#m Y. hvdilctt011 P/111N P/111'"'- !Jtc, 742 f. Supp. 951i . 
. (W.O. Midi:: 1990); UfliiN Sltl#a-.. COIIHI'WIIIOII Ch•llrl~lll Ca. of mtifolr. 133 F. Sl!plk 121.5 (N.D. Ind. 

. . 1919}. •. · . . . . 
\'. 

': .. 

• 

.. 
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With respect to employee liability, EPA agrees with at least one court that has held that an 
employee of a corporation can be subject to individual liability under Section ·7003 if he or she had 
the authority to control and in fact undertook responsibility for waste disposa! procedures. '1 

··. However. under RCRA § 6001, 42 U.S.C. § 6961, Congress specifically elCcfuded any federal . 
. employee from personal liability for any civil penalty with respect to any act or omission withilt 
the scope of his or her official· duties. 

2. . The meaning of"who has contributed or js contributing to such haru!ling. 
. stotqe. treatmCDL transportation. or diuzoW" 

Corigress·intended that the phras«t"has contributed to or is contribUting to" be broadly . 
constn.1ed.11 Section 7003 thereCore imposes strict liability upon persona who have contributed or 
are contributing to aaivitia that may present ID endangerment. ~ess of fault or . . 
negligence;" . . 

. EPA agrees with one circuit court that has stated that the p~ meaning of"contributing 
to" is "to have a shire in any act or effect.:•• It is not riecessii'Y for EPA to prove that the person 
had control over the actMties that may create an imminent and substaatial endangermenLu For· 
elWIIpl~ one court has held that a penon contri~ to the handlillg al)d disposal of pesticide-­
related wastes because that penon had ( l) contracted with a COIIIJIIIIY that formulates corrunercia1 
·grade pesticides through a process that inherently involves the genenaon of wastes, and (2) 
maintained ownership of those pesticides throughout the proc:esL G. · 

As indicated in Sectioa 7001, a trWporter is considered a contiibutor to wastlt 
management that takes place after the waste has left the possession Or conttol of such transporter 
unless the transporter ( 1) was under a sole contractual arrangement arising &om a published rariif 
and acceptance for carriap by comman carrier by rail, ancl (2) has aercised due care in thlt 
management of such waste. Ill contrut to CEllCLA § 107(a)(4). 42 U.S. C. § 9607(aX4), it i:. 
not n~ for the ~iterto·haveiCtUIIIy selected the siteordisposal ticility.0 

Some other eumplaof'"co~ for p!JiliOses of Secti01t 1001 are the foUowin!J: · 
. \ . 

• 

'~ Ac~PrtmtnglllkGI.~ot Mat1rct IM:, 870 F. SuW-1465, 1491 (B.D. W'!& 1994).' . 

"H.lt. lqp.N41ll31, 98tlli~2dSes& (Octobcrl, 1984);Accto, 872F.2cht 1383: Prlc:•l. 
523 F. Supp; aaleln: . . . 

"s~,.· .. #'.H.It; ReptN« ll3J,.98111C~. 2dSesa. (Oc:tobcrJ; 1914);..4"-, 872 F.2du urr. 
611 AcBII1, 872 F.2dat llN,IfUOIIIII W._,s Thinl New fDtemacitNI Qictio•iay496 (1961). 

·. 
51 ld. al383; i:u:contYcrllllmi.UUU F. SU!~~k a1"2 (&.tiq a---liabtemubougltbe. 

w ao llltJiariql ro -aol h•Miina of tile aweriaJ utile~~):- · 
' . . . ~ 

02 A"ll1. 172 F.2d aU3M1-: ·~ • . r 

·. o Yal•nnli•ID. au F. s~ • m2. . 

. . . 

. 
·' 
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(I) an owner who· fails to abate an'existing hazardous condition of which he or she is aware;64 

(2) a person who owned the land on which a faciJ.ity was located during the time that solid waste 
leaked from the facility;6' (3) a person who operated equipment during the time that solid waste 
leaked from that equipmen;66 (4) a person who installed equipment that later leak~61 (5) a 
person who simply provided a receptacle· for existing wastes;61 (6) a generator who·sold below · 
gra,de materials to a reclamation facility in order to dispose of th~" and (7) a county that sited. 
licensed, and franchised a privately owned and operated landfill for the disposal of industrial 
~~· . 1 

3. Strict ljabjljty 

Liability under Sectiolt 7003 is siric:t.. EPA doeS not need to shOw negligence or willtw · 
mi~ndW:t oft the part of the ~endant or.responctent!' The legislalive history .of the 1984 · 
amendments to &CRA states. that the"amendments clearly provide that lll)'One who .has · 
contributed or is contributing to the creatio11, eXist~ or rnailltei!IDce ofm imminent and 
sUbstantial endangermellt is subject to the equitable ~rity of [the st••nte); withOut regard to 

. fauJtornepgrnce"~ ''·' · 

4. '* w aym1 uabjlitjf 

Congress intended SeCtioo 7003 to be a codiBcltion ~ expusioll of the common law of 
'public nuisance/' Cowu have te~X'gnizect that Congress intendecl ta ... joint IIIIi several 
liability where the injury is indivisibla.1~ Thus. if the defendants or respondents have ca•ised m 
indiviSible twnr. each may be helctliabre ror the entire hamr. EP A• s posicio11, which has bee 
adopted by u least one coUrt. is tba wbelt.the respondents or det"elldantl believe tba the 1wm is 

. ~' ' 

" . ~ ·' . 

divisible, they bear the bunlellof demorisuatins the diviJibility of harm IIMl the degree to whicll · · · 

66 Prl" I. $ll F. SIIPik •1071-74t 
69 z--t.; 779 F.· Suppt •I~ . 
66[¢ . . 

"ltf.. 
··. 

61 EJM~/A[W~Ff1!14wLarpltt~ 714F.M331,3J6(4dl~li.1913}-~. 
59 Yar.ut¥11l885 F. S .. lliUt... · 
10 IV'asc.INiarn0-.. 734P.2cl•16l-6L 
11 A~•lrr• 812 F.2iJ 1CI377!:c· . , 

. . .. '. . ' .. ,· .-

Tl H.R. ~ Na 1~91d10111eo2clsesit.Patt.at41(1913:J; ' . 
. . ' ) . . . . . . ' . . 

n S. Rqa Nck 96-l?Z. 96dteoa.,; Isc'Saa.a&!, 1Wprbl#d t.1910 U.S. CodaCaa,.~Acl N~ 
5019, SOU~ .. . . t . 

1
•. Unt,.d Sttltavr VIIIMttM("Valattu 10. 8.56 F. S~6ZT, Q3 (11.W)'GII994) (t:ttinw 

CoiiSuWttOif CllclllicGI. 619 F. &w I& 199)' · · · · · .. 



each respondent or defendant is responsible.
75 

. 

. . . .· . However. considering the adequacy of evidence of each responsible person's liability, 
financial ability, and contribution to the site. as well as the constraints imposed by the Region's 
limited resources. the Region should attempt to be inclusive with respeCt to the responsible 
persons that it pursues in its action under Section 7003. The Regions can assess a particUlar 
responsible person's "contribution to the site'.' by considering that persOn's contribution to the 
conditions that may present an inuninent and substantial en!fangerment, as well as its participation 
in any previous phases ofthe required actions.. 

V. · ACTIONS AND RESTRAINrS THAT CAN BE REQUIRED' 

Section 7003 gives c:ouns the authority to order each responsible penoa"to take such 
ot!ter action as may be ilecesiary." "The forms of relief whic:lr are • apilropriate' rnua be 
detenninecl on a case by case-basis ill order to achieve the reinedill [aDd protectiveness) pul'p'oses 
contempla'teci by [RCRA}.:'7._ · . . · . . . 

Courts have consistently relied on the legislative history of Sectioa 7003 to interpret the 
breadth ofEP A's authority and courts' discretion under this sectioa. They have concluded tha& 
this section wu intended as a broad grant of authority to respond to sitliationl involving a risk of · 
substantial endang_erment to health or the enviro~ Mo. courts have found that "Section·-' 
7003 empowers the Coun to grant the tWI range of eqwtable remedie: .. so long as such relief 
serves to protect public health and. the environni~'" The section's broad 8rant of authority to 
"take such other actions as may be necessary" includes "both short'- aDd long-temi injunctive . · 
relict: ranging from the consuuction of dikes to the adoption of cen.m· treaanent technologies. 

· . upgrading of disposal ficilities; aDd. removal and incineratioJL "• This authority also inclUdes th~ 
authority to require in appropriate cases environmentil aasessmenr. ccmtrols on tbture operations, 

. i . 
'\ 

' '' 

and. potentially, enviro"'!'ei!ff• restoratiCD. · . 

. Interim mea.suramay be appropriate Ullder Sectioa'7007 cfePeadinS Oft the urgency of th~· · . 
. situation."· EPA or a court may order !be~~ llld.removU of co~ 
sour~es;. nw.. the RegionS ora~ may use Sectiom 7001 to order inimediate sampling or. · 

7'0ttiut.t6'or.r,630F. SwaU40t; 
15 Unitld Stllla-v. Prl~ r1'rtC./Z1. 681 F.2d 20t~2l4(3d Cir.l982).: . 
77 Valrnmr.ll.856~5uppta633(ciDqc:ascstb•umpl...;•tbebnlldanatofaudlarityiD: 

Scctiaa 7003); . ' · · . . . . . ' 

71· H.R. Cimgnj"WPriii&N~ 96-IFE:ll, 96dat1a.-.lstSesalZU9'79Jt,, .. 
< •• • • • f' . . . . . . . 

79 UnitrdStatu~ RolulrillrdHaeCo..f"Roh•amtH-.an.lF.Jd.l26J., 127l(lclCir.l993}. ·.· . . ' - . . ' ~ . 

. I • ' , 
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testing progllii!S as pan of a broader set of required actions. For exampie. the Regton may issue 
an order under Section 7003 to require imm~ate security and cleanup action in response to . 
hazards that have already been identified and to conduct additional assessments of potentia! 
threats. . 

A few examples of interim measures that have been ordered under Section 7003 and that 
EPA could order administratively or seelc judicially include: ( I) removal of drums and other 
containers;10 (2) recontainment of all leaking barrels. construction of a new building and 
movement of all barrels inside, and coritairiment of all colitaminared soil and stonn water; 11 and 
(3) assessment of the integrity oftanlts and impoUndments oil-site lad performance of any interim 
measures necessary to prevent reli:uea EPA. and CO!Utl have also required interim mea.sur~ that· 
focus on site security and preventing exposure. includiJia: ( 1) il!••llation ofa fence around·the 
site and the posting ofwamins signs;. a (2) constiuction of a barrier. around contamination and . 
runotf control mechanisms; (3) groundwater stabilizatioD; (4) temporvy lllf!IIUI"es that might be 
t'ecessary to protect wUdlife &om exposwe;.0 (5) tem'ponry IJVICUatioa oftbe affected area; and 

. (6) provision of an alternative safe~IJ.\Vater supply to aa implctecl an&: • ·' 

B. · Inyestjqtjon uul Anc"m'"l .. 
• I ' • • • 

The legislatlve history of Sectiom7001' clearly states tbat (:onpea inteMed Sectiolt 7001 
to Sive EPA the authority to obtaiD relevaaJ information about potemill endangennent$.M EPA 
may also gad1er infonnatioaunder RCRA § 3007; 42 U.S. C.§ 690'7, or.RCRA§ 3011,42 U.S.C. 
§ 6934, where those authoritieupply:. A few examplesofinvesdgation and 'l"!""eal actions: 

. that have been ordered inch•dc ( 1) sampfin& tesdna and analysis of media to deteniliue the. 
nature and extent ofconliminadoD;.0 (2) aswsment oftbe intepityoftanb and impoundments 
on-sit~" (3) evaluatioa of the nature' and extent of any migration ofhazanfous wastes &om the 

· site; 17 ( 4) a swvey of atfectecl recepto17. scudies to assess exposure. and scudies of the etfec:ts om 
health and the envirollllllllt; (S.) performuce ofa risk 'llasmenl; and ( 6) perfoi'IDIIIi:e of& 

. . \ . 

·::_. 
' . • 
'· 

10 S.t: ._r:. UIIIIN.s'tl~Ms•Mfdlflr#Soiwlllhcow,414F. Suppi 13~ 145 (N.D. IDd.: 1910~ 
II UllttH.s'tl~Ms~ Y•rtGCC'MIIIicaiC~.489F. Supikl70o17!-76(Ji.D. Ark 1910)-

IZ s.. Ylnatur. I. 156 F. S~q~~a a 625 IIIII 625 .... • 

. 
13 Iti . . . .· ·. . . . 
14 H,R. ~Ncx 111,$; 9lclCaq:.Z4Scl&(l974~. 

ISs.« •. ,.~ v,n-.·489 ~ Supp. ••1'·16 <••~- ·········~jnjsle···~O&· _ _. 
mnSCIIIqltllliiD-~m exrcaiive pnlll-Gf iunpli111111i'~. 

. • YolaltM III.'IUF. Sujipt •l51Cl. · 1 . 
·IT um,.tJSiaiuv. Rolurttlllllli-co. C'RolurtllllllK-!rJ.;I90P. Suppl1255; 1259(ED. PL. 

1992),1'W'dOIIolh•,~2F.lcU265(3dC~ 1993}: . . . , 

: 

.')::.v . " . 



diagnostic study of the threat that hazardous wastes leaching from a landfill posed to a public 
water supply.". · · 

C Long-Term Cleanup Work . 

D. COnuols on FuNre Otjmrions:. . 

Section 7oOJ(a) explicitly provides the authority to a cowt tO restrain handling. storage. 
treatment. transportation, aDCi disposal that may present an endangerm~ Therefore, RCRA · 
§ 7003 actions are particularly usefUl to require th41'esponsible penon to cease any ongoin~t . · 
activity that may contribute to conditions th8& may presena an imminent and substantial · . 
endangerment Sec:tioii700J autboritia may also be • ill appropriatecircumstaDces to impose 
controls on future operasioas at an; facility or a. regirdless of whether it. is a permitted RCRA 
facility. · ·· · · 

... 

.. 
19 !d. at lll, quoltii(H.LCommi .... Priiii.No. 96oiFCJI; 96dtC~IstSesa..3:zi 

.... Sl• id. at 214 
.. . 

. 
91 V•rrac; 419 F. S-u.11149!·: 
n ~'"al.,.n,.. m. sa; t:: supp. at51Cl. · 

· .. 
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One court has ordered that ''[n]o p~ shall move any drums, tanks; containers, :canons, 
chemic~s 0·r chemical residues" at the facility. 91 EPA may also seek or impose restraints. on . 
actions that· are related to conditions that may present an imminent and substantial endangerment 
such as: ( L) shutting down a groundwater recovery system that is creating a threat to the . 
enviroriment; (2) shutting down an incinerator that has inadequate controls; (3) terminating all · 
facility operations until all workers h&ve been adequately trained in hazardous waste management; · 
( 4) installii!g ne'iv pollution control equipment on a treatment unit; ( 5) appl)'ing for and obtaining 
appropriate permits; and ( 6) constructing secondary containment. · 

. E. . · Enyjronmmta.l Rcstowjgg. 

To the extent appropriate to abate conditionS that may·Preseat an imminent and substantial 
· en~ EPA also may seek to. accomplish environmental restoration usiil11 the broali · 
authority of Section7ocn, Con~RSS intended this authority "to invoke nothin11less than the full · 

. . equity powers of the fe'denl couns:- 'TIIu, where solid or hazardous waste may present an . 
·imminent and substantillendanllennen& that consials of or includes ecosystem ~e,··EP A .could: 

· obtain restoration of the environmental damqa." This fbrm of reCovery could lnctud«t, for · 
exampl~ restoration of wetlands Ufec:ted by releases ofpoiluUnta 

. -· . 

F: Rccgyery ofGgyemment Costs Expended under Seqjog 700L. 

l. . Restjtutjgg ynder RCRA. 
. .. 

[t is EPA's position that the Agency may use Section 7003' to recover tiom responsible 
· . persons costs expended to addresa a potential. endangerment.,. Since Conllf'SI, in enactins the 

endangerment provision ofRCRA. sougbt to provide fedenl couns with fWl equity powers, the 
equitable remedy of restitutioa sbou1cl be available~ SectioarQOl;" Therefore; pursuant to 
common law principles of~"the rec:ove1Y of costs iDcurrecl by the United States 
pursuan& to its activities~ RCRA may bela appropriate.fo~ of relietill an cion brougbt · 

'. 
. \~ 

9
J Midtrat !iolwN Rit:tw.ry, ""'· s~ u tu. 

"' Prf~ ]l681 F.2d It 214. n.s-Repartoalba 1984 em m m. •uxpreuly appiaYI!Il 
·additioaBl Jinl' yialllil-ilim ;m; "i"& tiii&S«nim7003- iii! 1M •abroad pllltofaudlority to 
order atlirmatiye equitable relid:.. . 

· "Atleascooacounhllablkldlatllo~•euw:do!ofl"'*inMiaavailUieuad.Secticll7003 .. 
SeotCOIII•rvattcmC1r•IIDca#.619 F. Suppt•lOL . . . . . ,. . . 

. Se._ •-~~ACC0.810F.2da749-SOL .. 

. ".Prl~ U. 681'F.lcha214 (aatma tbllwbncp•n". rdiclo'od prCJGIIIlprcweuli:•~ ac:tkiit. EPA 
couW uDdcrtab such actioa ia "(rJeimbursca!cat cOuld~ be dileclod ,.,.... thole puU.. 
ultimalely fouDil to be liabW)c . . .· : . 

' 

·' 

' .. ·· 

.c., 

'· . 
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pursuant to RCRA Section 700i"
91 'Nhile developing th~r cases under Section 7003. the 

Regions are encouraged to assess o~ a case-by-case basis and to consult with the appropriate· 
contact in the Office of Enforcement and Compliance Assurance (OECA) on the cost: 
effectiveness and appropriateness of seeking recovery of costs. Costs that may be recoverable 
include EPA staff' salaries and expenses. contraaor support. indirect costs. 99 and other expenses 

· associated with investigating the site or facility; 
' - . 

[n March 1996, the Supreme Court denied recovery to a private party for past costs in a 
case brought under RCRA § 700~ where the site no longer posed an imminent and substantial 
endangerment at the time the action. was brought.10D That decision. however, does not address a 
restitution action by. the United States under Sectioll700:J. Courts discussing cost recovery under . 
RCRA. including the Supreme Court in itS Marcil 1996 decisiCm; have trequently noted the unique 
function of the government in implementing the statutory schemtt Further, the United States' 
position remains that,. in appropriate eases. restitution is a'IU!able under RCRA § 7002 when the 
court's jurisdiction is property invoked' under the statuta: 

2. Cost recovery under CERCLA § 107Ca). 

Costs incurred by EPA pursuant to RCRA § 7003 may be recoverable under CERCLA. 
§ I07(a). The courts have generallY agreed that EPA caarecovercenain eosts under CERCLA 

·. § l 07(a) for actions taken under other statutory authority Is long u .eacb of the elements of · 
CERCLA § 107(a) is satisfie4: Costs incurred by EPA pursuant to a RCRA action may therefore 
be recoverable under CERctA § 1 07( a) to the extent that such costs are ( 1) im:urfed as part of a 
"removal" or "remediar activity, as those terms are defined in CERCLA § 101, 42 U.S. C. 
§ 9601; (2) incurred in responding to a release or threat of release of a CERCLA hazardous 
substance, as defined in CERnA§ 101; and (3) not inconsistent witJl the Natio~ Contingency 
Plan (NCP), 40 C.F.lt Part3«n10a.. 

' , . 

.. Con.r•rvGnOirCTN--.6l!JP. S'upp~•20l;II«<O'flUntiNSt1JtQv. SMll. ~F. Supp:-1074; · 
·1078-79(0. Colca.19"l;MG)'Wofa-witw DmooCTNIIIIulCo~.62lF. Supp:663, 661-69(0.N.J. 
1935); Unit•d SIGle v: JV~~ll F. Supp: aa.. 891-900 (D.N.C..19U); llntlt~ StGUSv. Hooal"· 

· Chemicalf QllllPiiuttesf:orpr, 680 F. S'~ 5~ 55& (W.D.N. Y. 1988):. · 
99UntiNSttuuv. R..lfi:M.yn: !ne:. aa9 F.24i1497,' J502..0S (6111 Cii: 191~ c•n .Unlta,' 494 U.S. 

I OS 7 (1990); Unt~ttiStata w HtudlzgP. 733 F.. Supp: J 427, 1431 (W.D. Okf& 1939).aff d. 912 F:2d 1436 
(lOth Cir. 19927;"~ dmtNJIIit-AiiltlrDrftCh•miulCo.~t UntiN.Sttllu .510 U.S. 913 (19931. 

. u» M•ghrtcv: &:F.C. IV"utirl!llnf::,; ll6S.Ct 1251 (1996)r S.al».qrtcuiiiiiYllExuu &:· .· 
Surplra lnr.. Co • .;, A.B. a Tilllk of-Pwlrp C~~:, N~ 9.5 C 3681 (N,Il Ill Sepc ~.1996) llld..wll'il% Sp1VIIt­
Bauilrv. B•azuEArt;lnf::, 4:CV~9S-1182(1997U.S. Dill: LEXIS 10970)(M.l). P11: 1uJY2S,.l997), iii. 
whidltbesecourtsexp~M.prigtopncludaaecow'FYofCilllaial:umdltt.&camplliD&wu~illia. 
Scdicilt 7002 ec:tjpap. : · • · f' .· -: · . • · · · . · 

. . . . ,. - ' ' . . .. 

1
"' S.r. •.g:, Ro~QIIIlHalliiU, 2F,3d.atl274-7.5, 
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CERCLA § 107(a)(4)(A) permits EPA to reeover response costs incurred as part of either . 
. "removal" or "remedial" actions. The Regions should examine CERCLA's broad definitions of 
"removal'' and "remedial action" set fonh in CERCLA §§ 101(23) and (24), 42 U,S.C . 

. §§ 9601(23) and (24). to determine the potential scope of cost recowry.· Costs that may be 
recoverable include EPA staff salaries and expenses. contractor support, indirect costs. and other 
ell:penses ;associated With investigating the site or facility. ·· 

In United Stata v. R1J1urt and H(IQ$ Co., the U.S. C:ourt of Appeals for the Third Circuit "\ 
ruled that the costs ofEPCALA's oversjght ?! 1 response action conducted by 1 privue party cannot .. -,·.·. 
be recovered under CERi § 107(a). The United States believes, however, that the Rolutt • 
and H(/Q$ decision wu incori'ectly decidect and applied aa overly narrow deDMion of "removal" · 
to exclude costs of overseems private party work. Other courts outside the Third Circuit have not · .•1 

.. foUowed thii aspect of the RDirm and H(/Q$ decisioiL1111 Nowlje!ese, the Regio111 should consult·_ . 
the relevant c:as4t law before !)llnUing a cos& recovery llctio!2. -~; 

... 
VE . RD.O:l'AVAJI.ABLE-

A. · CbOOsinJ aetwec!J IQ Admjnj!ltllliye Order mel Jw!jsjel Acti!p-_ 

Section 7003 allows EPA to "brinl suit in the appropriaie disiric:t coUrt' to seek certailt · 
relief It also allows the Aae*Y to issue administritive ordeN. eidler uniJarerally or. on consent. 
-Whea decidinS whetller·to initiale a judicii! actioD or issue aa idminiiUitive order under Section 
1001. the Region shoukt ~Mider the fbi!C)wina isauea • 

. If the circumstances at a filcilityor site require iDunediate actioa.'• the quickest way to 
get work started will geaenlly be to issue a unilateralldministraiveorder (UAO). AA · 
administrative order caa be iaueclu soOir u EPA bu evidence SllisfJiq the statutory criteri& .. 
Alternatively; a short periocl of time CID be provided to J1ei01iate iii AOC. v 

. - . 

! ( .•. 

\en Ra~utai.cut-ill:z P.Jcf all1R ·_ 
. · 103 s;. .... Atiallltc' Rtchft•ld C'G. ~ ~rt-AirUnu. 91 F.Jd .56-t; .sn (IOdl Cir. 1996)(liabkt .. 

party thai sctdlll witb EPA far oveni8b& CCIII ealided 1D aecuur SC11M of diCia CCIII ia ccatribilsialll:iioa): 
N1w Yorh. SlcWRIGIIyCOrpt..759F.2d 1032; 104l(2dCir.191.5); Utria.dSIJ#u~ ~41 Eav't 

. Rep. Cas.{BNA) 1911 (1). Utaf&I995);CJhia.dSilltav. LQw.864F. Supp.6Zt. 631-632 (SJ). Tu.. . 
. 1994); Califomt• Dlpt'to/TOitit:SIIIuuiMaCWI>ol v. ~ Corpt.l16 P. Supp-222. 224 (E.D. · -

Ca. 1994) (hokliD& dlit a JI1'CIP'ICClliltl\1i:lioofCEllCLA a1Ja1n tilr_diUIOChtryof CCIII illciallell ia.- .. 
oVeneeiq eirenup ICtiYililabp.._prinlaplliiesor '1'7 · 'r.CiJJjilrta.Drpt'tofTo:rit:SMbl.tlllft:" 
Conii'Oiv. Lotll.rt..,.,~ftcCorpt.N« Ciir.s-&9-111 UCK(E.l1 C& Ma, 1~1994}11;· . · · · .. 

,. 

. - ·. t•nerena."iij!j wj"iMICiiazrsfloaldaotbe~widadlerena."i i :iad~ . 
. ~ SOIIIII•it:"'Mns lllqpsala& jmmjnCa;tlllll iubstM'i•' ~ 10 beabllarlllll: 
~widlaul~il""!"diau:tioat; . · 
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The Agency may also seek immediate judicial retief or isslie a U AO and seek judicial 
enforcement of the order, if necessary. [f the responsible person is recalcitrant, the most 

. expedient avenue will often be an expedited judicial enforcement action requesting a preliminary 
injunction or temporary restraining order. [fthe owner ofihe facility or site is unwilling to 
provide access to the person who will be performing the work there, a judicial referral may be 
needed to gain access. In such cases, the.Region should consult with DOl immediately upon 
discovery of the conditions requiring immediate actio11. A judicial enforcement action requires.& 
referral to OOJ and the preparation and tiling of appropriate pleadings in district court. This can 
be accomplished expeditiously in appropriate circumstances. For a preliminary injunction or 
temporacy restraining order, the pleadings filed should contain a succinct statement describing · 
how each requirement of Section 7003(a) has been met, as well as the injUnctive relief sought 

Where noncOmpliance is anticipated but immediate aCtion is not required. the Region may 
issue a UAO first and initiate judicial action only after the ~ndent has failed to comply. . In a 
suit for enforcement of a pni'Yiously issued UAO, EPA is more~ to obtaiJijudicial review on 
the administrative record (under tha "lrbitrary and caprici~ standard of ni'Yiew), rather than a 
full hearing or trial of the issues..· · · . · · · 

· B: . Adrninjstmjye Orders ... -' 

The plain languap of SectioD 7003 gives EPA the direct authority to issue administrative­
orders without the need for civil referrU. Nonetheless. early communication with DOI can be 
helpful to the Regions, particularly in situations where the respondems may not comply with an 
administrative order: EPA does not interpret Section 7003 as requiring EPA to file am 
administrative complaint and provide an opportunity fOr an evideittiary hearing before m 
administrative law judge prior to issuance of ,the order: . 

In anY admiiustruiworderisUctunderSectioa700J.tlle.findings oftiu:t should describe­
. the problems utile site oi ticility IIIIi relata dum to the actions reqUired to abate conditions that 

may preseni an imminent and subst1ntial endangel'lllellt · It: is iinponant thil the findings of faa. 
support each elenlentofthttretiifsougbt: · 

. . ' 

To tninimjjE" the potelilia fOr conihsion betweea.responsibfe persons ind the Ageney · 
concerning the requireclldi~ orders issued under Sectioa700l should clearly describe the, 

· required actioaa An ontermay dicute discrete tasks suclt u irst•lling appropriate signs, · . · 
ensuring that penomltl handling huardous wastes are properly trained, an4 renloving drUmmed. 
wastes. WlieD tbs.conditions u the site or &cility are not sUfficiently well-de&ned to allow ao 

-precise descripcioa of the worlc to be perfonnect: tile order maY require spec:i1ic: usessment worlc 
and the submissioll ofWorlc plllla describinl the stepSnecessuy to abate the conditions.. These-

. ·plans would be ni'Yiewed by .EP .... modiSed by the respoadent in ac:co~witll EPA comm~ 
and implemented upon appfoval-by EPA.:'· · · '""" • · · · · · 

. ,. ' 
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In some situations. the Regions may find it most etfeaive to require the re~pondent to 
. meet site-specific: performartce standards rather than dictating the work to be performed.· This 

allows a cooperative respondentlatitude to choose the methods for achieving EPA's objective .. 
For example.. an order could require the respondent to prevent migration of a plume of . 

' contaminated groundwater within a specified lime fi'ame. This type of order should require the 
submission of work plans designed to meet the performance standard and, upori:approval of the 
work plans by EPA. iricorporate the work requirements into an order. When deciding whether to 
issue an order that does not s~ the work to be performed, .the Region should aSsess the 
sophistication and technical capabilities of the res~ ~d its agents. . · . 

An order issued to more than one person may either wign discrete tasks to di1ferent : . 
· respondents or specifY that all respondenu are jointly responsible for performiilg all tasks required . ·. 

by the order; In the latter~ the order may cite the responsibility of each respondent to 
cooperue with the other& A decision to islue an order usigaing disc:reta tasks may be based on ' 
an assessment that the respondents will be unable .to WOrk cooperatiVely or tO divide the 
responsibility equitab~. Altematively,. separac., coordinated orders may be issued to each penon. 

. •, ~ ·. G 

In rare c:irc:wnstiDC:e if new informalion on a site aaicl responsible persons'is identifieo. ~ · 
the Region may find it necess•ry to islue.a seria of orders to di&eut plnoa When EPA issUe& 
subsequent orders that require the same wort to be performed or actions to be taken. the Regiom 
should ensure that the due dates for specific deliverables in subsequeiltly iSIUed orders coinCide · · 
with those in the earlier order&. The Region shoUld also require each respondent to cooperate 
with all other respondents anci to coordinate their activities. · · 

In any case, unlesa EPA btlieYes the 1wm is divisible. the order should reate that the-
harm is indivisible and liability is joirrc and severa . • 

l. Cbogsju" betw!!Cll yftjlvmf admjnjmatiye ~ and admjnjstratiye ·. 
onfcn Qa CO'¥*~ . 

· The Region 111&]1 neaOdatem AOC iftherw are one or more finaac:ially viable responsibl~ 
~ns who are (l)willisiS to lllldenab thit requiRcl actiofts. iildudiDa any neeesnry conuols on 
future operaaou. mcl(l) wi11iD1J to negOtiate m AOC withilt a reasonable time trame Ifthtt 

·. · ownerloPeraicwis nOta ptnyto tlwAOC, a separate AOC or UAO roracc:esa may be necessary, 
The appropriate time periocl ror nqotiations will depend on the niiUre of the conditions at th• 
particul8r sitear ~- If\!Mtcircuma•nc:ies 'at the site or &cility require immediate action, . 

· issuing a UAa may be lesa timec:onsumina than negotiating an AOC, The Rqion hu the­
discretion to issue a UAO witbaut enpsinl in negotiations for aa AOC. On the other hand, thertt .· 
are advantages tO entilrins iato Ill AOC whic:ll shoulcli;Je considered wheat cleciding how u.. 
proceect. For exampl~ cl•"npwort may proceed witft' less clisJiute and delay whea it i• .. 

I . p~rfonned in tlia cooperative ~OIIIbip fostered by_settlem- · ·. · · · 
. . . . . ~ . 

' 

·,. 

\ 
I, • 

·'. 

·; 
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2. Unilateral administrltive orders 

a. <icneraUx 

. The Region may compel action by issuing a UAO. [f one or more of the respondents fail · 
to comply with the terms of the order, EPA shoujd prepare·a refernJ for judicial enforcement 
actiotJ to compel comptiari~ and to ccllec:t penalties (see Section vm below). To achieve· ·j 
maximu·m complia:nce with U AOs issueci. by the Agency, the Regions should closefy monitor .l . 
co.mpliance with each order~· take proinpt action to ccUect penalties whenever violations 
occur. . . 

• 

A UAO issued undw Secdoa 7003 shouJd ~de the foUcwing eJementS: 

SWement ofjurisdicJjqg-This section .~ould sec fonh EPA's authority under Sectiorr 
7003 to i.uua the ord• and cite the deleption of this authority .to the Agency official · 
sipina the order.·. ·. · · · 

• finding ofk-These sbauld·incJude ihe tical~ df!IIDOnsaru8 that ad. of the legal. 
requfremenrs for isla•iq aa order Wider.. Section 7003 hu beea mtt ancl dill the actio~ 
orderecl ara ~IIIII)' to p~~ heaJdr _or the enviro~ · · .· . 

• 

• 

Cgricltwoosoflaw-Ttiis seaion ~d u1c:lude conehuiou tbar eadr of the legu 
. requirements for a Sectiotl1003 order·hu "-' m&· The order should expressly conclude 

that m. conditions at tlsa ticility or site may present an immi11ent wiUbttantiU . 
endangermeat. in orders isSUed to more tbu o• penoll ilt cases iD which the hum is 
indivisibltt. the ReaiOu sbouJd also ioc:lucfe a statanem tJw each respondent is jointly and. 
sevenily liable co c;any out ada obtiplion of the order and. tba& &iJute of one·or mo~ 
r~ndenu to c:omplJ does 1101 ~the obliption of aay other ·respo~ to pertomL 

: ; 

Wgrk so be ·Q.mret:_ n.·ont. ~ Clearty icteiicift.the tub to be perform~ w;m· . 
a sdledule that iDcll&claappro~ ~and approval reqUircmenta. ·As appropriat~ 
the Rejioa ~ IIID_iadude provisions fbr me foUowiJIF pertannaace.sundards; access; . 
quality·IIIUI'ince; sunplifta daaa avaiJalrility. and reconl p~ and other N'CISsary 
provilioft&,. The o.,__, abo iadudeoae or mor. ~ ofW'Ork Seuina forth tt. · 
l'tqUindacriofta~ ::···· · ., .. . ' 

• oo.Wn;t; to confii.~n.orcicr should,induda a reciwioll of~ ~nc~ent·s right to 
requ• aaopponuaity to confer with EPA reprdiq the &CCI preslnrcct ill the otder. arui 

- the tenm of die Onfe£. 11ie ordt:r shouJcl provide a dead6ne for requeilmf a confer~. _ 
.· whi~ifpollibl~sbou&tprec:edetbeetrec:dvo_daleo(~ordef: IfaC.Onfen:oce~·­

be hOlcl befin'the6:1ive date oftbi enter, it sbauld be hel4 u sooa thcraftcr ·aa 
pouibler=-:- ·. . ' ,. . . . 

. . ,. 
t 

. · . . 
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• , otjce gfintent to compl):- The order should require the respondent to submit a notice 
of intent to co!J1ply with the-order. This notice should be due shortly after the effective 
date of the order. 

. .. \ . 
• ~ otice to the atfectcsl swe ~ The order should recite th~ notice ~ been .provided to the 

~e:Cted state in accordance with RCRA § 7003(a). 

• Enforcement- The order sh~uld ~ forth the pot~ penalties for noncompliance. 

• Bncmtjgn of riM-The ordtr shouJd include a Swement of riJbU expressly reserved 

• 

by EPA. Thesemay~- .. . .. 

.. 

.. 

.. 

.. 

the ri&la to disapprove work~ wider the order, to ·~ d. .. 
respondent tctc:orrect any work~ llld to' reqUiie tbe respoadent to 
Pertb~.~onal ~ . ::' ·. 

aJi swutery and repW0ry nit. IIMOrilia. ·1114 teuiedi• includin, aay- ·: · . 
penai.ainf to fiiPOndenl'• .~ to comply~ ·m. t.rm. of the order;. . · . · . , .. . 

tJW ri-tO ~rm ~ ~ftfMUpecifi~ work·or ~ ~ndworic ~ ~- ;: 
protect baltb aad the envirOrimaut;' . . . . .. . . . . 

I . .. . 

. a state111111t thlr comptiaDce with the terms of the order does DOt retiew .til. · 
respondeat a( 111J Obupliofta Ultder.llCRA:or any ott. applicable local.. state; or 
federal ~ aild reaui•tioaa.- , · · · : · 

MgdificmQ,. and rjQ.;nrim-The order should C:ollliiD a provitioa iUtina tbat EPA · · 
may modifY Or~--~ blsecto. infonnadOo reCiiwCi &om che r.-POndenr or:.· 
d~~cred durin&dMI~of~ of~onle!r: Airy such modi8c:atioa. . 
should. be incoa-ponred .~a milect order_ and iauecl~ the respaadlaa ia tbe form of·& 

· modiW UAO: Eadi Older sboulct iJJo prOvide for a d~tlnniDalicnt po•: Thia may~ :· KC,.,.... bJ' ~ dla~ to proWif EPA with a written c:ertia~on thac .· 
• it. bu M'i"idoriiy compJeced all of the wort~ ICCordiDce wiall tbeo~ .. foJJowect by · 
EPA review UMt'appo\'llaad aaocic:e &om EPA-baed oa me~ thea·. 
~vailableto EPA; ~proyilioaa ofibe order have b.-.sitidecl--... ·. . 

. .. b~ ':-; - SR'fieln;civin;nemarci;~~-.~ •• ;p.;.,,.qjM;MiY!onfctuct . . . . . r'*"' cmm•·· . . . . . . ... . . . ·. 
. . ·: . .. . 

. Stction. 6001~)(1) otllCRA provid.·EP,( tbe ~ty toccMm ~ ~~~ -~- · ·· 
enfo~ Jetiaa apimt aj.ry fed«<l d~ apncy,·or ~pursulnlto &eRA · · 

. .. . .. 
' • I . 

. . 

· ~ .. 

J 

.•· 
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enforcement authorities; including Section 7003., Section 600l(b)(2) ofRCRA. 42 U.S.C. 
§ 6961 (b )(2), requires that "(t]he Adininistrator ... initiate an administrative enforcement action 
against such a department .. in the same manner and under the same circumstances as an action 
would be initiated against any other person." 10

' • . . . · 

Section 600 I (b )(2) of RCRA provides .that no administrative 'order issued to a federal 
department, agency, or instrumentality shall become final until such department, agency, or · 
instrumentality has had the opportunity to confer with the Administrator. 106 [t is EPA's position 
that the federal entity should first confer with an appropriate regional official prior to seeking a 
conference with the Administrator, and that if. foUowing the regional conference, the head of the 
federal entity wishes to confer with thtt Administrator. the procedures described below should 
apply; . 

In e~~:h U AO iSIUecl to a federal entity, the Region should provide explicit instructions 
· regardillg the confe&euce with the regional officiaL The order should also stile that in the event 

the conference with the regional official does not resolve the issue(s). the head of the affected . 
federal entity will h&ve the opportunity to confer-with the Administrator provided it ~empties with 
the foUowing UAO provisions;. · · · 

• Within tell days after the conference with the regional ofirci4 the head of the federal . · 
entity, if it wishes to confer with the AdmiJiisttator regarclillf the UAO; either through Ia 
exchange of letterS or througlr a direCt meetin& must ·file a: writtea request addressed to- · 
·the Adininistrator seeking an opportunity to confer-with the AdmiJiistrator. Unless · 
conditions at the site or licility require otherwi~ EPA may allow 111 extellsion of the 
period for filing this requea, TJae requeSt should be served on the Administrator with & 

copy to the Director. Federal FICilities Enforcemellt OfB~ and all parties of record for 
the agencies, includin1 regional penollllt [(the confeRnce will occur through aa­
exchange oft~ the leas requesUnl the collfileuce should speciDcally identifY the · 
issue(s) that the federd endty wishes the Administrator to consider.. [(the federal entity 
wishes to con&r througlr a direct mietin& the r~ tbr a con&aence shou1cl alse» · 
specifically idendij the issue( a) thaa the federal entity propOses to diSO"' with tbr· 
. Administrator; as welfu the penon( a) who will rep. e 1eaa the~ entity:c· Jn additio~ · 
as part of its requesa tbr a cc:lllierence either througlr m exchange of letterS or a direct .. · 
meetin&. tl!e head of the federal entity shoulcl attach copies of ill neces1uy informatiom 
regardiaa the islue(l)< Failure to requesaa confaeac:e wi1hia the tell-day period or withiJr- . 

lOt KO'Io'ft'cr. becatiw tbe Aali.De&:iew;y ~ 31 u.s.c: f 1341, milbs~ II; f'edaa 
ageacici subject to appcoprialimof tllllda by Coapaa.lbcre llli&btiMIIIIIiqua &mdiqU. tbat arise wa· . 
regard to fillldiDr of work Fuid-. tbe Repa. sboulcl iDciUde die followiDI iD ada lll!l.to a r-... 

. agcacy. "NOcbiqiD tbia Older sballrequn tbereciP** lildenllplllC)I t.D Yiollla d. ADD-~ Aa:.• . 
1
"' RCRA f 6001(b)(2Jwua ... Widr E'l~riiv, Onb 12580aa SupcdiaDii raiption 1e!i<JIS'' . 

. . (JIIIIUIIY D; 1917). wbicla requira EPA to obcliil DOl...,.....,.,. befin is1uiDa 11tOII!ew to 11t Exl:ciatlva 
dqlanmcatoupacy IIIIIIKCEllCtA f l06(a)._,:. ··· · · · · · 

I - • • • 
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an approved extensio~ of that period wi·u ~e- c~nsidered a w~ver of~he right to ~~nfer 
witJt the Administrator. 

[f the c~nference is to be conducted through a direct meeung, the panies of record for the . 
agencies may request to be present dUring the conference. This request to: attend the.· 
conference should lilcewise be in wrilil'lg and served on ·the Director. Federal F acUities 
Enforccmeni Office. and the paRies of rKOrd for the agencies. After a dcterminabon is 
made that a direct conference will occur. the Administralor will notify the head of the . · 
federal entity who requested the conference aiui the ~arties of record for the agencieS. 
... . . . . 

• , · FoUowina·the conclu.sioa of the conference. a peno11 desipared by the Administrator wiD 
. provide a written summary of the issues discussed and~ .Copies of the wriitett 

. summary will be provided to the paa1ies of recOrd for the apna. Within tliiny days of :· ·::­
.the conference, the Adminisaiatot will issue a written decilioa with ~ blsiniction · · 
resanlinl the finaliiy of the Ofdir:. ··This decisioa shcMdd be made pllt of the administrative 
record. file if one bu beeD compilecL . . . · · . · . · · · . ·:._ · · : · . . · 

·j 
i 

,· ~~1 .. . . ~ 

3. 
.. 

. .. 
. 'AJ noted~ EPA may~ iilro AOCs Wider Secdoa7003 when the Region believes· 

. · · that a settlement em be riiCbecl without procnaed nepiadou achhaa the responsible person is 
· ' capable of p~nninl the otdered·ldions withift neaot"Wecl tiftie.~ ·BecaUSe. Sectioa 700l 

. . · is triggered only whea • coaditicms at a &c:ility or site may· p~ aa imminent and substantial 
endangerm~· proUICled ~are ....u;.notacceptabl&-: · . · . . . . 

. . ' 
An AOC should iDdude ada of the elemenla of a UAO (see Sec:tioa. VI.~:% above).. 1'hc · 

Region may aJio cboolo tO iDcludeiD m AOC pnMsioasrelainl • · . . . . . . . · . 

• 
. . . 

. Stjpulaccd.'penaltiM.;. Tllef'jpaslated peulties pmisioa ~ ~ diliRaa ~· 
· amounts for crurer..c1u-. ofviolaaions (Cor ~.one~ for tii1ure ~­
complet8worlc_~ID4....._~aiatfor~to~npcms).. ThiapnMaiOa. 
shoukl cleuly stace tbat penalties be&ia to accrue·oa tile day .a. complete perfo~ is 
duewtbe clalaaviolatioa ocan, ~dill the penalties are ._tO be~ at a ciine 

· c~ paen1ly aft« a wrium CfealaDd for pay1Denk Sl~ &~. Fedenl Claims Collectioa 
.Act. 11·. f!.S.~ § 3711 « .-.; f~ CtaimaCollec:tioe Stladarda. 4. C.F.L§ 102.2; an4 
EPA reawanons aa.4q C.f.lt. §§ 11.9 aa4·Jl.ll;, Tbia.Seclioll sbauld._. ptOVi4e ~~ . 
intetesl'Oft any unpai4stipetlaMd pe.1ty .b•l•nce· F'IDIIJr.: dU .uoa sbould ~de tha· . 
pa)'mcnt of stipeal!ted penaliiea does not relieve me respo&Mlear o£the obtipDOa to . 
perform worlumd• tbe.order nor does it ppciUde EPA ftom punuiaa uay tanedi~ oc-· ·' 
sanc:dcms-may be avaiJible by reuoa otnspandiD&'I .. to ~To achieve.- . : 

., 
' . 

: 

· .. , ~:~--
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compliance with allAOCs. Regions should closely monitor compliance witlt.orders and 
asseS! stipulated· penalties as appropriate... . · . . · · 

• Dispute resOlUtion and force majeure - An AOC for extensive cleanup work should 
include provisions for the resolution of disputes between EPA and the other parties and to 

. address the occurrence of force majeure events.. 

• Right ofcomributjog.:. Al least one colin has recently held that there is a right to 
contribution in actions brought under Section 7003. 101 This conclusion was based in part 
on the principle that a right to· contribution is an essential component of joint and several 
liability. TberefO~ respo,ndents may scelc some rep~on in in AOC rega.rding their 

. right to comributio~£ The Regions should be c:arefbl not to suggest tltat this right can be · 
granted or denied by EPA. Because this right ariseS by operation of law, an AOC issUed 
un~ Sec:tioll700l should do no more than acknowledge any right to conuibulion t1w a 
respondent may have.108 

For additional guidance and examples of sPec:mc languap !hac .may be used in an AOC 
under 7003, the Regions may consult with the appropriate coittacts in.OECA's Office of Sito 
R~ediation Enforcement (for ficilities or sita needing cleanup work). or Offiee of Regulatory 
Enforcement. RC~ DMsiOD (for ficilities or sites needins resuaints on t\uure action): 

b.. . Eoqy into y!mjnjmatjyc orders· on coi!BIIJ wjtb federal emjties 

$ec:tion 600 I (b)( I) requires tltat any voluntary resolutioir or settlement of a RCRA 
administrative enforcement action •gain• a federal entity be set form in a .consent order. Wheret 
the potential endangerment presented allowsfor brief negotiations,. the Region should negotiate. · 
an AOC wi.th the federal entity using .tire same procedutes that it would use wjtb a private party.. 

As noted in Sedioa. VI.B.%.b ~ Section600l(b)(2) ofllCRA prOvides that ro 
administrative om. issueclto a ~entity shall becoll!4t fiDal until such entity has had the- .' 
opportunity to confecwith tbeAdmiaisuator.: Ia EPA'i vi-.. this requirelnent applies to UAO~ 
only. Because the panies.bave radwd a sealemen& of the msue. it will not be necessary for.-, 
federal entity to canCer undedection600.1 with respect to the sealed mattef: · . . - . 

. C. . . lwfiqj!l Re!iefAY'ileh!p, . 

·An injuncaoli is a court ont. requiring the~ to Cit!-~ an action or not take· 
ail actio~ dependinrJ 011 the c:in:umstances'at the ficility or site.. While exercising its discretion to 

'"' Va/a~~t~reU.156F. S~6lti · . .· . . ·. · . . . . 

· '01.Rec:mw~risbrSuaderSectiM7~ arise uofcft"II"D Jaw(swta>.a privllliir ·· . 
litigmt ~establish joillt llld severuliabilliy ill I coatributicxUdilllk.•· .. 

' 
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. · issue ·an injunction." a court may order either a sp~ifi~ action or a restraint &qin acting. ln · . 
, addition.· it may u.te. its discretion to order all or part of the relief requested or ro order other reLief 

that it aeems appropriate. 1.09 The plain l~guqe of Section 7003. gives courts. the authoritY to 
issue injunctions to abate conditions dw may preSent an ~em and substantial · ·· : 

. . endangennent. 110 The means by which a COurt· will order. specm~ action~ or resuuus on action 
may incf~de temporary·restra:ining orders. prCwninary injunc:tions. ancl permanent mjuncnons . . A 
temporary restrainina order is a judicial order that prohibits specified ICtivity or otherwise 
rnainu.inJ the Statu qvo until the cou.rt em hold a hearin1 oa the iwe. A preliminary injunction 
is a judicial order requirina a penaa ~ take or rdli.a '&om .,c:ified action until the cowt WI . 

hold a uial. Oft the isma. · A penDIMIIt injuDdioa ia a 6Dil juOicW otd• thit is issued aft.- a. trial 
on the merits md thai requires a ·penoft.to taka or a:eft'aiD froanpecified ictio1l. AttachmCnt S· 
further~ these lepl mec:hilriama. Wben choosiq ~to seek a penDIMIIt 
injtu~C~ion. pretimiDary injunclioct. ~a tempo_ruy rataiinins ordtr, t:be Reaioo sboukl ~nsuJt 
closely _with .DOJ u arty u posiiblt· 

,· 

•I 

o: . . ~~ 
'! t·. 

· · : · rn additioa· co desc:rihinsjudicial retief available~ Sec:aoa ~ ·~ -s . -~:.-· 
· dacriba judicial ,...Of~order$ iilcludinf die~ ofpre-enfo~ 't: 
. miew of Aaew:Y ordetl.. me SWidant aacl scope·ofjudicill ~-of 0 ......... jUdicial rmew· ·~;: 
ofsenl~ - . ·; ·· · · · . ' 

... ' ' . 

V1L QTRIR RlQtJIRDtD1'S AND CONSmOAnONS· 

A. -- Notiflqtjm tpd Potana 
.. ' . 

- : Sectiort-7003(&) pro~ dla& beiOte the~ may i.aaMt 111 ~ onf .. · aocice'­
mwc be pea to the-.. t&deri ~- lfEPii IIIIi a.-. bavwemend U. a R~ tnforcemlist' .. 
aareema& thai incb ... IDipp-'bMe notice~ die Rep.~ pnmdenocice iD. . 
accorduce with tblt pro~ Wadi ..,.a ro .a,oca.·--.· ..._ sbouW foU~ m..-. -. 

. ; guidancet provide4 iD-Sec:dOIIYJIAl belo1a-·: · · · · · · 
... ' .. 

S~7o03(c)n.p..daltaoac.ofhulr~waapn••~~ -~-~- . 
. . subsW!Ual ertt• I' ~bopws ~ m.··~ locll pea~ apnc:ie&" It~ --. 

rectuires.tblt aadce be postell U tbe ate: IJthGusll tbe ~ al ~ requiraQ'eaU of _ · 
Section 7003(c)' applp oaly to titea coarainifta bq:atdoua wa1« the ReaiOal may follow ·m. 
suacscioas proWW ill Sectioa VllAl below widl reipeca to ... dlltcoftttin ~wast&:: . . . . 
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< 

----------~- :' -. . . .. · 
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· 1. Notice to the affected state •· 

The starute does not specifY a time period within whiclr notice of an administrative order, 
to a state should be given. nor a method for providing such notice. Unless the exigencies of the 
siruation require otherwise, the Region should norlnally provide .written notification to the . 
director of the state agency having jurisdiction over hazardous waste matters at least one week 
before the Agency issues an administrative order. Where the conditions require that notification 
be given within a shoner time ftame. the Region may provide notification by telephone, followed 
by written contirmatiorr, including. the date and time of the telephone notification. The · 
administrative order sh~uld recite that notice has been given to the alfected state: 

Without indicating a time frame, Section 7003(a) requiia EPA to provide notice to the 
affected s.tate regarding any judicial actiort. When uiitiating a judicial action. die Region should 
consult with DOJ regardin!J an appropriate procesa for pfoviding notice to the aifected state. 

rn contrast to the notice requirements of Section 700l(a) which are triggered by a judicia 
· · action or the issuance of an administrative order; Section 7003(c) ofRCRA requires the: · 

·Administrator to "provide immediate notice to the appropriate local peiiunenr agencie$' . 

·, '~ .. 

"[ u ]pon receipt of information thaa there is hazardous waste II: any site wbich has presented Ill':'· 
· imminent and substantial endangerment to hunwl health or the eiMtonment.." The Administrator 

must also "require notice of such endangerment to be prompdy posted II: the site where the waste . 
is loc:ated." · ' 

To comply with the tine notice requirement in Section 7003(c). the Region may provide 
written notification to. the local entity reSponsible tbr emergency response (such u the low ru-.• 
department or hazmat team), the~ and/or city healtll d~ aad to the highea 
official( s) in the city or otber political subdivision wtwn the &cilily or site is located (such aa-tbft.. 
mayor, county ex:ec:U- Or c:ouaty c:onimi•sion)..as soon as possible after EPA receives · 
information that conditions 11: the &c:ility or site pnscat an. imminent and substantiD 
endangerment Either betbr, or attes the RegioG provides sui:b ~ an Agency officia. 

· may telephone the ot!icial(s) receiviJi& the notiCe to explaill why the notice is being. sent and to 
answer any questioaa thaoati:ial(s) may have:: ·.. · 

The~ may ful1iJI the potting requirement of SecdOD 7003(c:) by including laftsuage 
in the judicial eomplaint or adminisuative order that requires the defendant or respondent to post. 
notice of thlt endangerment at the site if delay is anticipated. EPA may post the notice or request-
local authorities. to do sek• . . . . 

I . 
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i 

·.l' 



' ., . 

-34-
/ 

• . .B Public Participation 

L·nder Smion 7003(d), whenever a settlement is reached under Section 7003 and "the 
United States 9r the Administrator proposes to covenant not to 5ue or to forbear from suit or to 
settle any claim" arising under Section 7003, "notice, and opportwiity for.a public meeting in the 
affected area, and a reasonable opportunity to comment on the proposed settlement prior to its . . 
final entry shall be afforded to the public:." For model public nonce. language, the Regions should 

-refer to the August 16,1995 memorandum from.Sandra L. CoMan ofOECA's Office of. Site 
'Remediation, entitled "Model Notice Language for Compliaitc:. with Public Participation 
Requiremenu of Section 7003( d) ofR.CRA:' · 

I. PubUc · panjcjpaggn in judicjal· lfltt!ements· . 

As with jUdicial Settle!!teats under other authoritia, 001 ensures that the public is able to . ,;~·. 
comment on judicial settlemeats under Sectioa 7003'. To .supplement DOrs p~es, the.. . , '''t;r.;; 
Region may, as approp~ publisil notice of the proposed settlement in the community section. . ,~,:.,. 
of a newspaper of general circulalion near the lici1ity or sitat. · · 

2. 
. . . ·. . .. · . . . . . . ' . 

Because an AOC issued under Sectioa 7003 may repreSent the settlement of a "claim 
; arising under [Section 7ooJr within the meaning o(Sectioa 7003(d). the .Regiou should provide · 

public notice and an opportUnity to comrnenr on eadlAOC. If the administrative settlement 
addresses only RCRA § 7003 claim• the .Regioa may publisil notice of the proposed settlement i1t 
tlie Federll Register and/or in the cotiUIIWiity sectiOa of a newspaper of general circulalion neat 

· the facility or site. The Resioa may publisll the noiiat after the AOC has beell siped by the. 
respondent but before it has beeD sipecl by the J.eaioa AJternatMly. the .Regio!l may publish the-· · 

· notice after the AOC baa beea signed by bodl ptnie& l4 eitlwcu.. the agreement should' recite 
that !Vializariott of the Mnfementis subject to tile public notific:lrioareqUiremenu of Sectici~~c · 
~~··. ·. . . . .. 

. After the expiruioaofthe pubBccoii!DIIftt period. the setdement inaY be considered tina: 
. unless EPA receiwa eommerau that penulde it to modift or withdraw the settlemenL · 
· Documentarioa of the noti~ any COI1IIIltnts ·~EPA's response to the co~ and a · 

memo signeci by tba appropi;ate regional official&nalizins the settlement should be included in the 
administrative reconllilcc · 

. Because the swut. requireaOnl,.a .. reaio~ o~ to.colnmellt on plopo• .. 
· settl~. the Regions rna; exen:iso disCretion ill dq&ns bow liJni. the public conunem period· · 
should be helcl ope&. Unless tile exilenciesofthe situarioa require~ the public comm~ 
period ~cl. genenllJ be w·opea tbc 30 days after the publicarioa of die nOti~ HoweVer; 
evea where emergeacy IA:tion hubeeatak-. the dp,ll sboulcl attemPt to ensure pubk 
Involvement;. One means for eDIUJ'ina public aW&reneu where all emergency actioa has beeft· 

.. 
'· 
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·' 

' ... '·:·~,--~:1·:; .· ... ·;·· '· 

taken would be to hold a public meeting as soon after the issuance of an order as one can be 
convened. 

If the administrative agreement addresses claims under another statute (such as CERCLA) 
that has its o~ independent notice and comment requirements. the method of notification should 

·conform to all applicable statutory requirements. · 

J. Other appropriate public oamcipatjoq' 

Although not required by RCRA, the public should be involved in activities conducted _ 
under Seaion 7003 to the maximum extent possible given ~ exigencies of the situation. For 
Sectiort 7003 orders tlw require cleanup and unless-the exigencies of the situation require · 
otherwise, the Regions should ensure tlw publil; notice and m opportunity to comment are 

. provided ( 1) whenever EPA issues In order; (2) during the remedy selection process, and (3) · 
upon the Agency's determinacion tlw the cleanup has been c:ompletecl. When the exigencies of 
.the situation prev~ public notice and Ill opportunity to coannlent from occurrina when the 
Agency issues an order or before the remedy has been selectect. the Regions should ensure public 
involvement at the earliest gpponuni~'- · 

W"ttia respect to any type of onter issued UDder Secti01l7001; the Region may consider·' 
holding public me'etinp'to answer any questions or addresi public·concems ifresolll'l:es are · 
available.for such meetings.~''- As appropriale, the Regions shoulcl consider. holding public 

• meetinp regarding sites tlw are located neu low income or minority populations, especially 
where they have attracted significalll public eoncem because of accidents or for other reasons, or 
that present other conclicions or _issues tlw may ge..«ate a higb level of public interest. 

In additiott, especially if the ticility or site is-located neu low income or minority 
populations, the Region may consider devefopin& a public panicipision suategy b&sed on 1M · 

. Modtll Plan for Public Partit:tp,:,lton developed by the Public Participation and Accountability 
Subcommittee of the NacionalEnvironmentaliusdce Advisory COUDCil (November 1996). ul· - . ·- ' -

. -·.· . 
. · \ . 

-·· . 

111 For men iDformlliGn about publiG illvoh~ ~ llCRA mairas paenlly, s~ "RCRA PubiC 
ravolveiDall ManuaL" EP AJ5l~R·96-007 (Se~· '- 1 ~ A """"P dlis mann• I men to comcli•• 

· _ adioo Ulldci- RCRA f lOOI(h)o it piO\idls usdal sua; a·"'' far .-aa tiadll Socrim-7001· 

,·, ., 
' 

·uz Far addjtjgnalb8diiro-!W&xlllllioooocmiu•· a••Jumciros• EUcaliveOrderNGc 1219f,:. 
"Federil Actioos to Addnu~IIIIIice iDM!-ity Popaletjcm ll!lli.o.r..,._ l'opul•ricml." · 
mtba Mardi 1'r..l994!DIIialllllum lloaaiaaC. N~ GcacnlC..'i!i 11, to CIIOI M. BroWmr. . 
Admil!istntor; rCprdmiJ EPA 1eap 0111ibililieltiadll Exlicidive Order No. 12pa.; · - . . . . . 
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C. Procedural Considerations , 

L Administrative record file 

. Although EPA is not le!JaiiY required to compile an administrative recofd fiie for orders 
issued under Section 7003, the Regions are strongly encouraged to compile an administrative 
record tile that contains the infonnation considered by EPA in determining whether conditions at 
the site may present an imminent and ,substantial endang~ent and the appropriate actions to 

· abate those conditions. as well as aa explanation of the basis for EPA • s determinations. Unless 
the exigencies of the situation require otherwi~ the Regions are strongly encouraged to formally· 

. compile the adminisUative record tile before issuing the order.1u A carefully compiled 
administrative record file wiU ficilitate negotiations and conferinces with the respondent, serve as · · 
bac:lcgrouitd. material during the public notice and public cotmneul peri~ anci' serve as a basis for·. . 
any judiciaheview of~ adminiSUative order. · 1, "':. 

' . . . . . . . ' ' . . . 1 ·. •,.';._ .. 
. fn order' to argUe that judicial review of ID admiJiistrative order should be limited tO the . ·1'1 · 

administrative record. the Agency needs to be able to support iu .detenniiwion that conditions at " ,, .. · 
the facility or site may present aa imminent and substantial endangermenr anci the appropriate ··• ;··. 
actions to abaie those conditions usinl only the information c0ntiinecl. in the administrative 
.reconL1~ 

EVidence contained in the administratiVe record tile may be documentary. testimonial. or · 
physical anci may be obtained &om a variety of sources. includinl those listed in Attachment l. ·. 

· Subject to applicable law restricting the public disclosure of con1iclential information ancL 
deliberative inaterial, the file thoukl include all relevut documents and oral information (reduced, 
to writing) that the Agency considered whelr determinins whether conditions at:the site mq. 
present an imminent and su!)st•mi•' encianpnneot arid the appropriate actionl to. abate th~se-

I'll ~ 19M a .. m..,.. stated- • tile tilDe tile cirdlr is issued tile Rqialllllll& bavo ill tbt 
evidence 1111 ,,., to dmn =nscitla till& tile R!ftttoey critsia have beea sarisW . EPA is aot leplly requiRcl 
to compile Ill ..t.;.;..;Mlarivorticard ~ lllld tlleexiF"'i" of. tile siQIIriaemay SOM'i .... prcvCa& EPA &em 

. c:ompiliqlbe&lebdnisluiqmardcrlllllisSecrioD7003. EPA bas tbaefantmocljfied its policy wilD· 
respect to tile liDiiDa iail n 1 : . i'l ol CIIIIIPiliDim acfmiDislrariye recent file far a SecrioD 7003 aeriaL. .. 

1
·10 Tblt 1984G*' I stated dlaMiliCvid.:e supponilll tile liDdillaof lll)i imrni!!C!!llllll 

substsarial eadagumeait ill-Older 111111& be CCIICpiled ilato.a •iDS* CO"Ci• cfonpnect c:aas1iiUiills !be: 
·eactanpcDX11lusei•= .... EPAisao&lepllyrequilalcaC:ompileD .. mcftnp WCII&awscmt"' 

· NO.eh· 'i,- EPAIDIIIImalcaadela" jnetimtllllronditiO..,"'..,pi I JIIDi•i•mj•M!J!IIIIdsubsaaaliD.. · . . . ~ . . 

· end•ngcuui:ua 1Tie ildix'alldali upOa. wllidl EPA basel• deta• · c..m. (tile ldalilliRrarive rec:onl).will 
• inOstlikdy ..,...."Ill oftllecfonii!IC!ItS tba&woul4 be 111111 to,_elop ~ endmjj01Diiii4 --· 1'bil. 
guid•m~ dQcumeat lbaefole dOes n11t advise lbe Rqioas to CCIICp• eadaDgeraleld usessmcnts for orders: 
isslleri UDder Sedioa 7007~ . . 

.. ~ 

.·~ 
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conditionsY5 

The Region should place a complete copy of the administrative record file in a publicly 
accessible location within the regional office and another complete copy in a public building {such 
is a public library) located near the facility or site. If a complete copy of the administrative record 
file is available electronically, the Region should also make that version available to the public.·. 
The administrative record file should be readily retrievable (i.e., have an index) and be available 
for review. The administrative record tile should then be wginented with a copy of the order as 
well as records. on conferences, respondent's objections, public commentS, and other appropriate 
documenu, as those documents become availabl~ · · 

2; Other prpcedum for wii'prerat adminjmatiye ordp . 

L 9PJlOrtuMY to confer · 

Eacll UAO issued under Section7003 should otr~ the reSpondeat an opportunity to 
confer concertlini the appn~priatenesa of its terms and its applicability to the respondent. If the 

. respondent requests a conferen~ the administrative recOrd shOuld be compiled and made 
'available for the respondeat to examine:. The con&lence wiU hel9 EPA. ensure tbat it has based its 
order on accurate information and wiU provide the respondeatwitllan opportunity to ask any 
questions and to raise any concems tbat it may ha~ All opportunity to confer may also reveal" · 
the unwillingness of the respondeat to take necessary actio!k EPA can then decide to take 

· necessary action itself or seek judicial remedies · 

The conference wiU normally be held at the regional office and will be presided over by 
staff selected in accordancewitll regional delegations and policy: At any time after the issuance · 

. of the order and particularly at the co~ EPA should be prepared to explain the b&Sis for . 
the order and t'o promote coftiltluctMr dis01ssions. The respondent. should receive areasonable . 
opportunity to addresa relenna issues ·.The schedule and qend& for the conference will be left to ·_ . 
the discretion of the presictittll ofi:iat. based_ on these principl•• · · · 

• 

FollowiniJ theCou&renC:e: the presidiJia'ol!icial shOulll prepare lllld sip ~written suiJIIIWY 
.of the confetenc&: The suiiiiiiiiYshoulclcontain(l) a staten~eatofthedate(s) and attendees of 

._. any conference( a) helct. (2) a desciiption of the major inquiries made and views oif'efed by th«~' 
respondent;. anll(J) a summaryofEPA's responses to the respondetlk 1'hiS written summary .. 
should be placecl iD the administnuive record 61& Where apptOpriate and nat contraindicated by 

· site co'!ditiona the ol!icial who issued the original order may issue a written statement staying the 
eif'ective date of. the order pending completion of the conference procesa. · _____ ......... _....;..;,;_· .. .. • 

tuFor uscfill &"jclm.;. iii. baw to budla coafidcntialllld ~elm.,.... a -:well as~ . 
. isSua.lilll RegitJas sbaulitcllasult 40 C.F.K. Itllt" 2. Subplrc a The RegiclN a.., also tiiid it belpfilltoc . 

coasulttbe''Fiu1·G·id-oe-Admi!lislniMRecordsfiWSelectioaofCEllCI.AitespGaseActiaiS' 
(OSWER.DinlctiveNo..983l.JA.I •. Drmber3.1990}. . 
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b. Modification. revocation. or stay 

[fthe conference yields new and significani infonnation, EPA may modifY,· revok~- or stay 
the order. Any modification of the order should be incorporated into a revised order which is . 
then issued to the respondent. The Region.'should place an explanation of the modification, stay, · 
or revocation in the administritive record file. In the event of modification, revocation, or stay .of 
the order, the Region should address in the administrative record. file. any significant issue raised · 
by the respondent with respect to the basis for the order orlts previsions. · . ·· . . 

VUL ENFORCEMENT 01' UNILATERALADMINisntATIVE ORDERS AND 
ADMINISTRATIVE ORDERS ON CONSENT 

A. Elements of an Enforce'ment Actign lnjtjetcd under SectjQg 7Q03(b\._· . ?~:.!­
;,~.-·. 

J.d ~ 

When the respoildent to a RCRA § 700lldininistraliveorder has WilltwJy violated or has:.,~: 
failed or i"etbsecl to comply with that order. the Agency may seek civil. penalties under Sectio.i 
7003(b) of up to $5,50011

' for each day in whic:ll sudl violatioll occurs or sUcb failure to comply • 
· continue&. The language of Sectioa7003(b) applies to "any order ofthlt Administtato~ under . · . 
subsection (a)." Therefo~ thiS enfOrcement provision applit!s tabodr UAOs and AOCs issuecl · i' t 
under Sectioll7003(a~ Sectiom7003(b) further provides that aa action to entbrce a UAO or 

. AOC be brought in the appropriate United States disuicc c:ourt. · 

A penalty action may be broUiht in a coniplaint !eelcins to enforce die ,underlyins order · 
issued under Section 7003( a) (L&. for injunctive relief); or in an actioa solely for untimely or · · 
inadequate performance (tr.; for assessment of penalties);. The respondent must meet both the 
quality and timeliness components of a panicular requirement to be considered iD compliance with 
the terms and conditions of thlt ordel: · · • · · · ' · ·'' ' · · 

. Based on cimstitutional princip .. & deftmd•nt may uiert a defenie'of"suflicient caustf. • 
in a.n action· for penalties uadc Sec:doe 70fa s~ a'detindaatmay avoid liability for 

·. penalties Under Sectioa 7003(b)-ifthe deCendaat demoa.strates it II& "ill objectiwly reasonabl~ 
good faith belief'thlr it wu not required to complY with thlt administrative order after it wu. · . 
issued by theEPA:117 · • · · · · · · · • ' · 

. Eadulemeat o£Sectiolt 7003(b) is discussed beiOWt · 

Ill So 1L 14, above;: . 
. 117 Yal•nttulll.sas F. S"uppt~lSL4-ls • 

. ' 
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h .. 
1 ~-. HfAlny pers~n wo · 

EPA must first establish that the person receiving an order issued under Section 7003( a) is 
. a "'person·· within the meaning ofRCRA § 1004(15) (see Section IV. C. I above). · 

2. "fW)il!fuUV violates. or fails pr refiJ3p to comply with any order'' 

A respondent to an order issued under Section7003 is liable for. penalties if the respondent 
either (I) "willfully" violates the order, or (2) fails or refuseS to comply with it. Since liability 
under Section 7003 is joint and several. this clause allownnforcement of an order against any 
respondent who willfUlly violates or fail$-or refuses to comply with a SeCtion 7003 order, even 
though other respondents may be performing the work requirecl by the order.11' • • · 

3. "IMlay. ·in an action bmught in the mQI'imriat• United States district oourt 
to enforce 5Uch ordcr;, be fined 001 more ttiag: fS,.SOOJ for Wh day iD 
-~bicb ••sh violatjgn gccup or P'G~ failuq to c;gmptv cootinucj' 

EPA can seelc up to the maximum of S5,500 ttom each person who does riot comply witJr · 
an order for each day thata wi1lfill violation or failure or retbsll to comply goes uncorrected. (f 
all respondents to whom the order was issued have failed to comply. Sectio11 7003(b) penalty 
claims may be brougbl as pan of an action·to enforce the Wlderiyin!J' order:. 1£ one or moie­
resPPndents to the order are complying. penalty claims may-be brougbl apinst each recalcitrant in 
an action to enforce the order or ill a "penalty onJy' actio& Thus, ill instances where the work 
required by the_Qrder has been tblly perfonned by c:.ertaiD ~pondenu. the United States may 
initiate an action for penalties lgainst thole who violated the order by not participating in. the . . 
performance of the work, even ~gb a c:oun can no longer srant the injunCtive relief sought in a 

. complaint seeking to enfo~ the order~ I( 'however. work remains to be done under the order; a 
co.un can order each non-complyills respondeqt to pea form work ill addition to requiring~ to pay 
penalties. · · 

B. Sett!jng g.;ui. fOr C"MI Penabja ujJder SecQgg 7Q03tbl, . 

This secaon pfci.Jides guiclelinee for settliftg-c:laims tbr civil penalties fo~ noncompliance' 
with a~ orders i..-l undlrRCRA f 70CB}1 .. TheRCRA CiviiPenalty Policy (RCPP" 
or the "PenaltJ Policy") (October' 1990) applies to IA:tioas und• Subtitl&C ofRCRA. whicll 
include violations !bat carry penalties with a potential sruurory rna'"'"'"" of $27,500 a daY- Tha 
RCRA Civil Penalty Polii:y does not apply directly to penalties under SeCiio1t 7003(b) However, 
the principles that form the buia of the Penllty Policy Uld. the penalty calculation methodoloiiies· 

·-
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in that policy (for example, for multi-day penalties).generally apply to settlement of penalties · 
under Section 7003. This section wlll provide: additional guidance for applying those principles in 
.the context of enforcement of Section 7003. · · 

· The stated purposes of EPA's genefal civil penalty policies110 and the RCPP are to ensure 
that (I) civil penalties under RCRAare assessed in a fair and consistent manner; (2) penalties are 
appropriate for the gravity of the violatiOn, (3) ~onomic incentives for noncompliance are 

. elirilinated, (4) p~ties are sufficient to deter additional violations, and (S) compliance is 
expeditiously achieved and maintaint* The Reiions should seek to attain these goals when 
settling claims for penalties unclel Section 7003(b ), To the extent that a noncomplier is deemed . 
eligible. the "Policy on Compliance Incentives for Sm&ll Businesses,~ 61 Fed. Reg. 27984 (J1,1ne 3, 
1996) and the Audit Policy ("Incentives for Self-Policina: DiScovery, Disclosure, Correction and 

. Prevention of ViolatloiiS'), 60 Fed. Reg. 66706 (December 22, '!99S), may apply to mitigata · 
penalties sought in settlement of noncompliince with orders issued Wider Section 7003 .. 

l. Oyeryjew of the penalty ca!cu!lljon RQX'"e '! ., ···­.. ..... ' ··). 

Section 7003(b) eStablishes a maxiinwn civil penaJtY ons:soo I day for re1ilsal or failure>.:v- ,. 
to cpmply with an admiJiiJtrative order issued under Section. 7~: Whell settliDg a peftalty claa )\•· .. · 

. under Sectioll 7ooj(b); this amount may be reduced•accoiding to the licts and circumstances of 
. the noncompliance; Where the o~er is issuecl to more than one penon, a penalty should be 
calculated individually for each noncomplier; not divided· IIIIOIIJnoncomplierw. Application of 
these guidelines may yield dift'erent settlelnent amounts for di&111t noncomplien with the same 
order. · · 

.These guidelineS outline 1 four·step· process for calculatinJ 1 penalty for. settlement 
purposes. First. a daily penalty s&o.lld be determined by IYI1ualing the potential for harm causecl­
by the noncOmpliance lllllthe extent of devialiollliom tha requiremems of the order. .Second, dia 
daily peftalty should be multipliecl by the numberoi days of noncompli•rai. Tbint. if the- ··. . · 
noncomplier obtains aa economic bene8t by ituolicomp~ that benefic should be calculate¢ 
and added to the daily peaaJty; yieldiD& tha tow penalty. F"lllllly. tO arrive at m adjustecl tot& 
penalty, the gmity-baied ponioaofthe penalty may be adjusleclby ot!B ficto~ including lilY' 
good faith, inability to pay-.- histOry cifViolatioa; and wi11fialneS&.or negligence Oil the part of the­
respondent. n. economic benefit portion of the penalty' should be mitigatecl only to account for· 
litigation rislulld documented inability to ~ ' · · 

. 2. ' . . Detmnjnadgn ohmvitv..Jz•wt oena!ty !!!M! ... 

. A daily penaltY amOunt for violatiOm of aa admillistrative order is allcnl•ted by:. . 
determilling the gravity of tha noncompliance with the.adJninistraliw order basecl On two factors:-· . ' . . . . .. . . 

' · illl "Policy aa Ci~ Pen•W Price (Febnal&y 16, 1914) IIDMA Ftwwwk tGdtllllle-S~ 
Approadles to Peaal&y As•m It;" Price (Febnllry 16, 1914). 

·'. 

., 



the potential for harm resulting from noncompliance ;llld the extent of deviation from the 
requirements of the order. · · 

a. Potemial for harm , 

For violation of an Agency order; the potentia! for harm category Will reflect (I) the threat 
to health and the environment posed by conditions at a facility or site and the effect of the•. i 

· noncompliance on those conditions, and (2) the threat to the integrity of EPA's enforcement 
program. The Region should consider the facton listed in the RCPP to the extent applicable plus 
any additional facton relevant to violicions of Ill Agency o~er that might not arise in the context 
of regulatory violatiou.. After cqnsidenng all relevant factOrs, the Region should determine• 
whether the potential for hamt is major, moderattt. or minor. · 

i. Potential fgr barm to health or the enyjrpnment 

! 
In evaluating the potential for harm to healtlr or the environmeilt, the Region should . ' 

consider the potential seriousness of the,conditions u the facility or site. ,Bee¥,,. eacb 
administrative order issued under SeCtioD 7003 is desiped to addresS conditions that may present 
an .imminent and subscantja! endangeunento ~8. threat to healtb IUid the·environment posed by ··. 
conditions u a facility or site. wiD almost always militate towards ~ ymajot" potentia. · · 
for harm to hftlth or theenvironmenr; .However. considerations of the eft"ect of noncompliance· 
on those conditions may under certaiD circumstances militate toward a lower potentia! for harm. In 

If the noncompliance does not aggravattt. extend, or increase the potelltW hazards at the facility 
or site. a lower potential for harm may be appropriate 

For violations of admiilistrative onter.. the extent that failure to comply agsravates the 
threst to health or the environment may also be relevaa 11ierefo~ soine additio.W facton to . 
consider would be .· · · 

• the extent to whic:ll nodc:omplilllcewitb me order aggravates potential hamtto health or 
·the environmeat(tbrev~ where the order required neuualizatioa of highly reactive· 
wastes that threateaecl workers It die facility or wber8 exc:euive diciXiD emissions collti!lua · . 

· to threatea 1\eUby miclents becm•se:.the orders requiRmenl. to install control equipment: • . 
has not beeD met); uD\ ., 

• · the extent to whicll noncompli•nr.e with die order threateaa ldditiona1 environmentu 

. In Regioaubauklaoi..baw-.tb&~aia,lie ; .... edofmajarsipi&:aftc.baSect~­
tbeir pomrtttd for barllt. n• ~DO IC&UII damap lia resnlcadi .. lit,. Ewrwood rn--~ .. RCRA. 
AppcalNcx.9!·1, siq,a(U&24(£1M'IApp. Bci.Sqi •tu:r2T,l~ ~pllticuiiF.tbeEzrviron"""l'"' . 
Appeals Bqard beld tbat the adveno efDct oCa vioWiml &a tbo RCKAJIU)II'-cm result in ylllljoa~ · 

· poteurill forlwmevca illtbubseacaofmy I!CIUIIIwm to bealthartbocmiloon i /d.u 17-21~ · 
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media (for example, where the order required removal of a waste pile to address surface 
soil contamination and noncompliance may have resulted in a threai to groundwater). 

. . 
ii. ·Harm to the enforcement program 

·?-.. {. 

·Harm to EPA's enforcement program posed by violation of an Agency:order is someWhat 
distinct from harm to the RCRA regulatory program posed by violation of specific regulatory · · 
requiremenu. For exampl~ operanniJ without a permit and failure to manifest shipmentS of 

. hazardous waste are violations that potentially undermine the preventative goaa of RCRA' s 
regulatory programc On the other l!anct. failure to promptly and completelY comply with all 

Agenc)' order may impose additional.enforcement burdens on EPA and additional response 
burdens on other respondents to the order and may Undermine, EPA's ability to obtain compliance 
with futUre ordert Therefore. the Region shoulcl consider the followinf &cton in addition to , .. · 
those set forth in the RCPP: 

. .~-;•' . ~,,.~ 

0 diversion of government resources resulq &om the neecltcJ enforce the admi.riistrative 
order; an4. ·· · · " 

0 any~ INtden on Compiyins re5p0ndems based oa the aoDcomplier's failure to • , · ·· · 
coordinate and participate in the wort (for exampl~ any diflrculty the Complying . 
respondents experience in fiJiulcing the wOrk or obtlilliDsthe expertise to conduct the . 
work withOut the noncoDtplier' s puticipatioll~. · 

I 

b. . ~- gfdcyiatiog fipm the rcqpbell_lOitl gfthe onlct. 
-.· -

In identii'jing the extena of deviaiioa &om the requirements of all administralive order, the 
Regiott should evalualewhedser thedeviatioa is IDijor~ ~or~ For violations of all · 

Agency order, the exteat of deviation compotlelll of the penalty sbauld retlec:t.bodl.tbe-
. noncomplier's general c:in:umscaaces ~ the_noncomplier's lite-spec:ik behavior. Thus; the· 

same type of noncomjlliiDc:eJD&Y.fill into a hiaJ-or lo'werd'l~ dependi111 on tidors. 
that might a1f'ec:tthe noncompliel's bellaviw at tblrsitc Tile RCPPsetsfonh some of the &ctors 

. that may berelevmt Whileaatao·ms~ usiJisthese&ctois to ~gua·· 
among noilcomplierS serws tblr~s gOilofachievins boda tiimeu and~ in the-

. ' penalty caJindetjoe·: . . ' 

l • . • • . ' 

Sotmr additional &ctois to coilsidec itt usn=ina the exteat of devialion &om tile- · 
. requirements of m Agellcy orde£ ·. · · · 

• . ' the extent ofno!ICC!_mpfiml\8 (i.e. wllet'- the -Norte wu illldequl&ely Performed or not 
. ' performed at all); .. ' ' . . . . ·. .·. . . . . ' 

.. 
• 

.• 

'. 

' 'j 
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c. Penalty assessment matruc . 

The Regions should consult the, following matrix to detennine an appropriate daily 
penalty. 122 The matrix is based on a maximum penalty amount of$5,500 and provideS' broad . 

. flexibility in determining an appropriate penally. ·The Regions should note that with a maXimum 
penalty of $5,500 a day, there·is less room to accommodate diiferences between noncolllpliers by · 
placing a higher premium on the most egregiou.s ilistances of noncompliance than there is when 
the statutoty maximum is S27,SOO a day. Therefore, in determining the proper penalty amount, 
the. Region should be aware that distinctions made under Section 7003 will likely be more subtle. 

Potential for 
IIana 

Extent of deviatiom 

MAJOR:. SS,SOO- Sf, lOG 

MODERATE $2.420"- $444)., .. 

'MINOR. $660- $11() 

$4,400-$825 $3,300. $605 

SI,76Q-S27! $1,100-$165 

$330- 10 . SilO 

. A "major" potential for harm to healtll; the enviro~ or the enfor!:ement program-
could include (I) actual harm to health or the environment. (2) c:ominuecl or increased exposure; . 
or (3) continued threat of lire or explosiO!k A "major" extent of deviation would generally 
involve total noncompliance or suc:b poor ~rk as~ be tantunount to total noncompliance 

-- ••"\·--~- --

A "moderate" potential for~ to healtlt, the enviro~ or the enfortement program. 
could include continued or agaravated ~to health or the environmenl where 'there is no 
immediate threu of expo-.·~ or explolicn A "modens&' extent of deviation would involve 
partial noncomplianc:lt, work of (100&' quality. or a pauem of exc:eslively or routinely delayecl.. · 
compliamt= · · 

A"minoe'' potemial~ harm to~ tJie eaviro~ or the enforcement prograa· 
would be rire at a &cility or lita tbalmay present aa imminent and substantial endallgerment .. 
HoweVer, where noncomplilmc:e has little elfect on site coaditiou. the potential for harm could be 

-niinor; dependinsomthem•ptiJdeofharmto the enfon:emenl prograa Forinstanclt, fl!ilureta- · 
submit interiasreports may prrs :·It&-"~ Potential foe harm if final deadlines an: met 
Similarly; a. "nlinoe ~of deviation mighe involve missed interim deadlines. or the inadequat~ 

' 

• 
1~NOIICOIIIpli111Gnidl edmjni•allli .. ardlntbi&CJCC~DODar~IIIIIIII!'3~ 1991is subjectrc. 

a l'W'i"''llll civil pca8i1y ofSM~ 'lTiolllllrix is baed Gila -ianaa peaal&y of $5,SOQ. ~elF . . 
aoocompli.- OD ar ~ 11111111!' 30.1997, tbo per da! pclllity _. seferted &om !be malrix ~bee 
redul:ecl by tcir pa...,. Willi-.- 1 nplilia oc:cun bodia bcfcnilllhlllr 1GIIIY 30. 1997, tba. · 
cnfortemc~~& team sbould Cllml•lbe IOtll peaa!ty for !be Period befixe IIIII for IIIIi period at., IIIII add !be- . 
two tipra toptba::.c : : · . · · · · . · · . . , .. · . , 

. ' 

·. ' 

\ 

I 
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compl~ion of tasks allcillary to the prim~ requirements of the order: 

3. Pena!tjes for multi-day violatioM 

. The daily penalty amount should be multiplied by the number of days of noncompliance. 
Absent extraordinary circumstances, penalties for violations of orders issued under Section 7003 .· · 
should not be capped, but should instead be assessed for the entire period of ihe violation. When 
a respondent fails to perform work under an administratiye order, the violation. wiU generally 
become more serious as time passes. 

When settling claims for a multi-day violatiolf, the Region should determine whether the 
violation has continued for more than one day, the length of the violatioJt, and whether a . 
multi-day penalty is appnipriat& Penalties. should be c:alc:ulated beginning on the day after wor'kis 

.,;: 

to commence Of, for non-work activiti-. the day after the fine missed deliverable iJ du& The · ' . · 1 

period of noncomptianc:8 for .work that iJ iliadequately pea formed should be c:alc:ulated &om the ,· · ~;1 
work due date under. the order or the date that the. iDideqUate work wu perfoniled... The pena!ty)i"" · · '· ¥.::;; 
period should end once the deficiency has beeft c:omctect. The following are. additional issues tbat.l',, .ltf.:•:~ 
may arise in the contextofviolationsofm Apncyorder. "' · ·::· • · 

I • 

If all respondents to 111 order stop wort. the period of noncOmplilnc4 should run from the· 
. last day that adivities.w .. performed under the order or, for reporting requiremCnts. from th~ 

day followins the deadline for the fine missed deliveri.ble . The noncompliance period ends either 
when one or more noncompliers demonattuecompliance with the order or when me work 
required by·the original order iJ completed under the terms ofthlt order ora subsequent order or 
settlement ' · · · · · 

When a rapondent dropsouc of a c:oiiiJIIYiJII,poup aact the ppc:o.ntinues to perform . 
' · the worlr. the period of rioncomplilnce should beaiD on the day followins the date' of the­

noncomplier' s clear. objective inclicatioa ofimen& not ta comply. tiuther. If the noncomplier lwl 
asreed to pay money into a poUp Jlmct. tben tbe perioll ofaoncompli•nc:e should beaiD on the­
date of the missed p&y.mel&.· For purposes of die penalty c:alc:n'atio-. the period of nonc:ompli.anc:e 
endS when (I) the noncomplierresumesc:omplianc:e with the o~ (2) the work required by the­
order is compleceii by ott.~ or (3) if EPA initiateuction under another statutory · 
authority to complete the~ whea EPA c:ompllces the work requlrecl·by the order: 

~ . . . 

· If thenoacampli• obtains aa economic benetlt by its I!OIICOmp~ thlt benefit ~ould 
. be c:alc:ulated and added to the daily~ To ensure that I!OIICOmpliers do not save money or· .. 

gain a competitive~ by &iJina co complyWidl m Aplcy order. the Region should not"··. 
settle ·for a penalty UDCIUIIllesa t1w1 the ec:oaomic: benefit of nonc:omplianc:e unlesa (I) it is . .· 
unlik. . • ely; based on the. 'tic:t.nfthe paniculv ,..::.::& whalep that EPA Will be lble co recover th8: 
economic ~in liti~ or (2) the · · has& ~inlbility to paY. the total . 

' . . ' . . 

.. . 
........ 



' • • • ' .-- , ... ,~-"l'< ' ..... 

proposed penalty. When assessing economic benefit of noncompliance in cases that involve 
multiple parties, the. Regions are encouraged to consult with headquartei'J; · 

5. Adjystment factors 

The Region may take into account a noncomplier' s good faith efforts to comply, degree of 
willfulriess in violating an order, history of noncompliance with Agen~ orders or other 
requirements. and inability to pay the full amount of the penalty. The first three of these 
adjustments do not apply to the economic benefit portion of the penalty. Some elements of these 
adjustment factors. suclt as levei of sophistication or techniCal exp«tise, ~ and inability to pay, 
may be partiailarly applicable to small businessec. . · · · 

. . ' - . 
· All of the adjustmenu are cumulative; that is, more than one may apply in any givea ca-.· . 

Tll{o caveats apply:. (1) where the initial penalty calculatioll is adjusted downward, the Regiolt 
should enmre that the noncomplier ends up iJr a less favorable position than any respondent that 
did comply with· the order. aJicl (2) where the initial penalty calculaUon is adjustect upward. the · ' 
total peftalty caMot exceed SS,SOO tbr each day in whiCh such violation occurs or such failure to 
comply continue&. . 

a... , Apptis•rion afattitYDnwt fjctors: 

i, Good fiitluftbns tq comalr - · 

The Region may consider adjusting the penalty downward if there is evidence that the 
noncomplier made good liith effOrts to comply with the order~ For violaUom of an_admiJiistrative 
order; an adjustment tbr good faitJr may abc iDc1ud8 eonsideraaom of the nonc:omplier' s size; 
capabilities. and level of sopbistic:ation; degree of cOntribution or c:ulpability; and any attempts to 
pas;ticipite and coordiswa with complyins respoadents;;.. 

. . 

ii. PearwgCwjll1b!m•orneaiiU'W':· 

Althougll ~ia not~ statutorY~ tbr enmrcementofan administrative- . 
order; a higher pen.alty may lilt appropriate tbr uiillftlhioluiom: Fictora releVant tcHhii inquUy: · 
include the amount of COillrol Jbe noncomplier hid over how quickly the violaUon was remecliecl;:­

.. the noncompJier's involvelilenl with the site; level.oflaloWied~ uid technical expertise; and. 
whether ~omplimceviudelayed by fic,tors tha1 were not reasonably foreseeable and that were· 
out of the c:oatroi'oftheliODCOmplier.:·~ 

. . . 

. In wessina~a historyofnonC:omp~ shoulil be applied to elevataa penaltp · 
a.mounr. the lttgion may consider ( 1) noncompliance with the order in questio~r or a putem.of . 
noacomp~witliothero~ (2) noncompu.-witb the reqUirements ofR.CRA or stat& 

... 

. /. 
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hazardous waste law, and (3) any pattern of disregard of the requirements contained in RCRA 
. .·.regulations· or other statutes. 

iy. 'Inability to Qay 

.·. rn addition to considering the factors set fortlt in the RCPP, the Regiori'may consider · 
whether payment of the tUll amount of the penalty wouid jeopardize further aCtivities in . 
coMection with the order. · · 

v;· Other unique tiCtom,· 

. Other factors may apply to a specific order or respondent that may lead the Region to 

.. 

make additional adjustments in the calculated penalty; For exarnpltt; in some cases the Regiolt . . • · 
·should co~der .the rislcs associated with proc:ftding to trial OJ! the penalty claim. Another uniquet: 
factor may be the respondent's ability ancl commitment to perform 111 appropriat! suppletnental · ~~~·. 
environmental project.~ · · .J· · ~,Fi· · 

. ·~~· 4~·.· , .. 
6.· Pena!ties for multjple IJ!SI!Ondenta .. 

Penalties may be sought ftom all of the respondents who tii1 to comply With an order · ,. · 
issued under S'ectioa 700:J. Sillce each respondent is separately responsible for its owrr . 

· complianCe. each respondent that willtbiiy violates or fails or retbsei to 'comply with the order 
. may be subject to the tbll amount of up to SS,SOO a day for each violatioJt; . . . . 

1.· [)gqamcntaQon ofpftlty c!ajg ' 

The penalty amciwlt should be cleuly dOCUIIIIIIted in the case file. Justifications for 
penalty calculatiol!So indnctina ~ should be clearly expllineclwith references to the­
circumstlnces of the spiciic respolldent.;. It the Region detenuinea tbat a particular case requires · 
deviation fi'om tllese i'~ this decisicm sboulcl be documentecl clearly' aild the justificatiols · . 

. for developing the altemaw peaalty: should tie clearly statecl The RetPoa shOuld complete a,. ·· 
worksheet thatexplamii!4justifit.thepenaltycaladated in ligbtofthepanicular &eta of the · 

. case.. Attachmeat6 is &oworkshee&~doc:umenting penaltycaladati9na.. · 
.. 

. . . 

r. . . 
. . . . . . . r . 

123 .For·infonnalioD oo suppJcmiont•l enviroamentll pro~ tlla Rqiala sbDuld -wt ... Interim 
Revisal EPA Supplernimral EDviraimlntll Projects PolicY' (Mq I, 1995}. . . 

: .~ 

.· 
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ATTACHMENT I 

Delegations. Consultations. and Concurrenc~ 

The following summary is accurate as of the date of this guidance and all authorities 
described below are subject to change. 

·.The autltoricy to settle or exercise tlte Agency's CO!\cutrerlce in the settlement of civil · 
judicial enforcement actions under RCRA has been delegated by the Administrator to tlte 

· Assistant Administrator for Enforcement and Compliance Assurance (AA-OECA) (Delegation 
8-1 0-C). For judicial settlements that involve the use of Section 7003 outside the cleanup co itt ext 

(for exampl~ to inipose controls on future operations at a facility), thiJ authority was redelegated ·· 
to the Regional Counsels with a requirement for ~nsultation with the otlice of Regulatory 
Enforcement (ORE) if ( 1) the sCttlement deviates &om applicable penalty policies or does not 
recover the full economi~ benefit of nonc:omplian«t, or (2) the case raises issues of national . 
significanc& 1 For judicial settlements involving cleanup-. thiJ authorin' wu redelegated to tile­
Regional Administraton (RAs) with a requirement for consultation with the Direc:tor of the 
Regional Support Divi~o~ otlice of S"rte Remediation Enfortement (OSRE) if the settlemem. 
signifii:antly devia,tes &om written Agency policy or breaks new ground in an imPortant sensicivtt 
areL .· 

The authority to ~determinations ihas a paniculan:tivity may present an imminw 
and substantial endan&&ttlelito to issue unilateral administrative orders (UAOs). anci to issue 
administrative orden 011 consent (AOCs) has been delegated to the Regionaf Administrators. . 
·However, these delegitions of authority (Delegations 8-22-A. 8-22-8, and 8-22-C) may bt 
subject to consultation or co~ with the appropriate divisio11 of OECA. as explained 
below, rtnt, OECA's Federal Facilities Enforcement otlice rerains a consultition role in all 
actions in which a federal agency is ·a defendant or respondent 

Second, for the usaofSectioa 70()1 for cleanup work, the Regions muit consult wU11 
OSRE 011 the litst two AOC'a issuell !iY ada Region under Sectioa 1001 al0t11t (this requirenteat: 

· has been satimed by all R.egioaa) IIIIi 011 all UAOs issued under Sectioll7001 alone. In additio~ 
for administrative orders Wbicll sipi&andy dcviue &om ·writte Agency policy or which break 
new_grourul ill aa imponualelllitiw--.. the Regiou.must Consult with the Director of OSR.az. 

~ --of~edmll7007 outside tlte cleanup collteXt is subject to eonsultatioil- witlt 
or concurrence by tbeOt'lke ofRegullaory Entbrcemertt. RCRA Enibtcement Divisi~ 
(ORE-RED)u fiJilows 

1 "~ oft~~eA.i.,..A~ forOECA's CoacUma:eAudaity ia·~lcmtm oi .. 
CertaiD Civil Judicial IIIIi Adalilli.stnaMI EutixW Aelioaa,." SieVeD A. Hel:la.l (July t. 1994)e . . . 

. . . '/ .· ~ . - . 
z .. ,__._...,£alix . __.,._,:.........A.M......_:.... .. R . d .. -'•-· C'-.-' ·• Ji'.....o:-=-•-....t..· .V~U&. 4 l!LII&--.~IMIUil.--~-.& apGD ~- l~l& ....,........_. 

. AclmiDistraDw Site R....,j,ijetjm ~Cues," SteveaA. Hermlll (May 1~ 1995)· 

.. .. : 
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• consultation with ORE-RED at the initiation of the acuo·n.(for exampl~ filing of 
com~laints or ap~s); 

. . concurrence of ORE-RED in-dispositive litigation p~ceedinp (for eXarilple.. what 
pleadings are filect or hearings. or t~aJs ~e hdd); 'ancl -~ · 

consultation with ORE-RED d~a· the seulemem ptoc'ess (for example, when negotiating 
·the terms of an adminisuative order on consent or consent decree). J · 

• 

.·The authority to • . rilqulitl· for emqeacy ~ resttainin1.orders to the·. 
Dep~neiat of Justice has bee delept~ bY the AdminiJtratorto the RAJ and the AA.OECA 
The RAJ must nomy me: AA~ECA'when exerciJina tbia autbority (Deleplion 8-:l0-0). The 
authority to refir any otha' ~to be broupt unct. Sec;tiOa 7003 to the Deptnment of luStice 
Cot· ciW judicial-action hu.,_ cWeptecl by tbe. Adminialntor iO the RAa aacl the AA.O~CA . 
. (DeleplioD a. t'O.A). 1'he AA.OECA must nocit\r tb8 appropriate ReaioMl Admiftisiricor, before- . ' 
exen:isina dU authOrity;. · · .. . .·' . . · ·· · 
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· · · 'S. .. F"mdApjacab!admplmw''inltt.IW,ltMC..~hllriaaaia.rbeRCRA Repd•tory . : 
EDfarcaala&Prop ... ~S~O'Kidi(N4M 1~ 1994). ... . · ·.:· . .. , . . · · · . 
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A Tr ActtMENT 2 

Coml!!lti$00 of ltcltA § iocu to other EnformneDi ind.lles!kJitR A!lthodties · 

- This table does not provide i'lll exhaustive list or description otevery statirtoty authOrll)t thit iftliy be akralia~ll! t~ ~A to . 
address endangennents, hazards, releases, etc. Rather, It summarize!! significant II!Jtleets of several.authorities thatlli'e ~lmilil' tri . 
~M.§ . . . . 70()3. 

.. .. .. . .. .. : ; · .. .• • ~ J(' • 

Gen~nlh...,._ T•tae•e.l Attlv"' M ....... CMfftd ftlilllliCowtttd Rtipa•A•IIIeiN, Addliloittll'lofei 
llCRA A bale condilionslhat Hllldllna,s~ortge, Arr/ !iolld wMie., Arty ~ (llltladllit any blililloeftte • e191t IICtloel 

'7003(•) may presenl an beateftent. · dellned In lt.CRA pei or llresenl ptleriiOr, to testnln &om 
imminent. and b•esportttloil, or I I 004(27}, llltlucllntt banSfkNitii, owne, or hlililllne, ~. . ·. 0 •• 

suhslanriil disposal or solid or . l!elfOieonl, 01 . opeeiiOI) Who hils betbaent, IIID!pillflll.iei 
endangennenl io bealrh hu.anlous WMie that huanlcJIIt ... ., eotlb ltlaled 01 " ordlsjlclsal,cw!OIIIte . 
or the environmenl may preset~~ .. defenedln RCRA . -lbihulhe&IO ~ cilher- "lctloll . <._C,. 

hnmlnent 111111 · ' 1004(5) bigerlntt Ktlvlty. 
t.u • klloft.-' subsllntlal . 

endanttemtenl I \. Mlsibhitt ill · . . . . .. 
. •• illlilln~t~n~M tidet; . . . 

' 
•u, 'PJ tojlhlled ... ·. 

. . . jiiiWic:· helihh lind lhe 0 
•• 

.. ·' 0 il•ll••·• .. ','. . ' • ~ 1.. . . .. 0 

RCRA Require conectl~e Jt.efelse or hamdods · HII1Mdous•l!llelll I!PA lt~te~pe611 ld ltti:hldt hide • illlilltllituoilie 0 •• 

'JOOR(h) 
. . 

..., Ill tec!UIIt .. action or other response WMtellllolhe defined In RCRA lhe """*or bjldM111 or '. :I 
measure at any envhomnent filllll i '1004(5) the fadliiy -tet:tl;e lldloll,. .. . 
unpermin~d r,.;alnient, facility cmerecl by 

. . 
...-.tew~te-· 

. 
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ATTACHMENT J 

Possjble Sources·qf Evidence. 

This atW:hment describes possible sources of evidence related .to the three basic legal · 
requirements for initiating an action under RCRA § 7003. Possible sources of evidence that 
conditions may present an imminent and Substantial endangerment inc;ludci the following: 

• 

• 

• 

.. 
• 

. \'. 
-..· .. 

• 

• 

• 

• 

investigative records of EPA and other federal. sfate. and local agencies (such as· 
inspection reports. sampling and analytical data~ related chain of custody and quality 
controVquality assurance documentatioa. photographs, and statements by factual and 
expert witnases);. · 

documents submitted. generated. or issued purSuant to RCRA {such as responses to · 
RCRA § 3007 information requestso cOmprehensive moaitoriq evalualions (CMEs), . 
Exposunr Information Reports. biamial repc)ns. facility "'"'S' neuts (RF AJX facility 
· investigatious (RFrs)t correctiw measura studies (CMSs). and lldmiDisuative and. 
judicial orders~ supporting doc:umentalion); 

documents submittect. generated. or issueci punuaat to CER.CI.A {sudi as responses u.. 
· · CER.ctA § 1 04(e) information requem,.CER.ctA § 103 ilotificatioils of reportabl~ 

quantities. preliminary assessments (PAs); site investigations (Sls). Hazard Ranking 
System (HRS)documentatioa, aad remedial invesdgationlteasibility studies (RIIFSs)); . 

documents submittect, generated. or issued pursuant to any other environmental statute; 

reports by or consultalions with epiclemiologi.sl!r. toxicolo&i*; medical doctors, and 
Occupational Safety and Health AdministratiOn (OSHA) mi other bealtb and safety . 
inspectors regudiq potallial humm bealth eftidsof site ccillditiODI;. .. . . . . . ' .• 

reports byorconsaltadO~wftJrpubUCflealthotliciaJso l.oca1 c~octoas,{oslfA and other'· . 
health and safety inspllc:rot .. lllli ~iadividuals reprdins actual hllDIIII heal~ 
effects of site conditions;;;:.. · · · 

reporq tiy'orconsultalions. botiDisls. biologislsJ toxico~ the. U.S. Fish llKl 
· Wi1dlifit~ IIIIUral resourcatlustees UDdCr CER.CLA. Slafe IIIIi local govenimen& 
ag~lllli environmental groups regudiq the actual aad potenlial effects of siw 
conditions on planCaand wildli&;- · . · 

'\, .•. 

. statemems by peop.lcwba live ocwort iD the. azeaoftlle site;m. . 
. •..: . - : 

_Information (sUd. as iisll data on specific cqmuninants) p1fle&C4 by EPA~-· 
rulem•kinsandotbenffoil&··· .· ·'- · 

: 

. 
~ .. -

.·i. • . 
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Possible sources of evidence that a potential endangerment stems from the handling~ ' 
storage, treatment, tranSportation. or disposal of any solid or hazart!ous waste inclUde the. 
following: 

• Investigative records of EP'A and other federal. stat~. and lcxal agencies (such as· 
· inspection reports, sampling arid analytical data and-related chain of custody and quality 
controVquality assurance dcxumentation, photographs, statements by factual and expert 
witnesses. statements imc1 interview reports with cunent and past facility employees, 
managers; etc., and records of leads or complaints by citizens); . · 

· • · . communications with persons responsible under RCRA § 7003 (such as records of 
. . . . \ . 

··:· 
'j' 

• 

• 

• 

•.. 

.. 

conferences ot telepboae c:all6, and written communications);. 

documents submi~ genetated.orissuedplirSUalltto RCRA(suchas RCRA § 3010(a) 
JlOtificatioas. Part A or Part 8 permit applications, responses to. RCRA § 3007 
infomwioa requestS. CM&. Exposure Infomwioa Repons, bi'eDDial reports, wasts 
iiwlirests, RF As. RFls;. CMSs, 8I.Ui admi!lisuative aDd judicial otders 8lld supporting 
documentation);.. ·. · 

. . . 

documents submiuect. ~ or issued punuaut to t;:ERCI.A (such as CER~LA 
§ I 03 notifications of reportable quantities, responses to CERCLA § 104 information 
requests, PASo Sis. ami HRS ~Wion); . 

documents submittect; geaerated. or issued pursuant to any other environmental statute; 

documenu regardiDa die Sitaor facility submitted to or main1llilled by other federal, ~ 
· or loc:al agencies (suCh ilsOSHA"inspectio~ reports aud hearings, and Department of 

Energy or DepanmeatofTranspOrtatioa permits, licenses or proc:eec!inp); and.. · 
' •. . . \. 

infomwioa ~~ &, EPAciuriD81he lievelopmcillof~ iDd reports to 
Congress.,. · 

·, PossibleiOQICCS ofntdcucc ~a person b.U c:otltribUrcci or is c:ontributing to the 
handling, stGrlpj In" """"' transporWioa, or disposal of any solid or hazardous waste that may . 
present aa imnrinentaad snbstand•l elldanserment inclllde the foUo~ 

I -- . ' . 

•· 

•. 

.. 

. I ' . 

responses to illformatioo ~issued pursuant io RCRA § 3007; CERCLA § 1 04(e). 
or any other applicable sta&utory IWihority;. • 

. . . ---~- . ! . ., . 

stirements ofWituaes(such u employ~ and neighbors);: 
. '. . . . . . . . . ·. . . . , . . . - . 

business recorda (such u c:oatracts, invoices, receipts, ~and sbipping' . 
· documents);; ·. 

' 

-~ 
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• federal; state. and local waste mana&ement permits. inspection reporu. and other 
· documents ~lated to the site and facilities from wh.ic:h the was~.were transporte<t 

• deeds and leases: anci 

• on· site identification of the persoa s waste. . .... . 

' • 

,• 

\• 

I· 

.. 
·' · 

.· ' • 

. · .. ... 
··.\ 

. . . 

. · 
' · 

.. . ... 
. . 

.. 

. ' . 
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·ATTACHMENT 4 

Resotirces Available · 

' ' 

Listed .below are some policy and gUidance documents that may assist the Regions iri. 
· determini:ng whether conditions may present an imminent and substantial endangermett under 
RCRA § 7003. Most of the docwnents were issued to facilitate the exercise of statutory 
au11orities other than Section 7001. The reeommendations tOntained in many of the documents 
therefore do not apply to endangerment detenninatious under Section. 7003. For example. some- · 
of these documents address quantification of risk. which is not required by Section 7003. These 
documents may neverthel~·be helpful and arc therefore listed below~ . . · 

• · "Risk Assessment GuidaDce-forSuperfun~ Vollime 1: Human Health Evaluation 
· Manual."-which consists of the following:: 

• • "Part A~ Interim final" (OSWER Directive No. 928s:t-02B. December 1989);.. . ' ' 

.. . "Part B! Developmeilt of Risic-8as'ect ·Preliminary Remediation Goal~~-{OSWER 
· Directive No •. 9~85.7·018, December· 1991); and ;. · · · • 

• . "Pan C: Risk Evaluation of Remedial Alternatives'• (OSWER Directive No; 
9285. 7-0lC, December 1991); 

· • ••supplemental Guidance to Risk~ Guidance for Supe~d: Calculating t!te 
Concentration Term. Volume· I, Nwnber 1" (OSWER Directive No. 9285.7-081, May 
1992); . ' ·,~ . . . . . . . . ' . ' ' .· ' . ' 

. . 
·• "Risk Assessment Guidance for Superf\mct. Volume U: Environmental EvaJuatiom= 

· Manual" (OSWER DfrectiVe No. 928S.7..Q~ Mud~; 198~~: · . . ·. 

. . • 

• 

' •· 

.. ~ 

"Endangermenc Assasmeut Qui~ cosWER:Directive No.; 9850.~1. No~ember-· 
1985);· ' ' ·. ·. ' . ' . . . ' . . ' . ·. . .. . . ·.. . . ' ' 

. ~ 

"Endangerment.Assessmem Haudbooic' (OSWER.Directive No. 9850.1, Novem~ . 
1985);.:::.< . . ' . . . . 

. ' . 

· "GUidance tar IUslt Cbaricterizatio~" (U.S. Environmcntal..Protectioll'·~ge~• Sciencf:.. ~ 
Policy Council. Fe~· 1995) (attBched to CaEOIBrownei's memoraadwu dated Maidi 

_ .. 2t.199So'nEPARiskC!JaracteriadooPrQgram);:; · · · · · · · 

. . ' . ~ ' . ' . . . . 
"Policy for Risk ~tioo at the U.S. EnvirODmental PrOtection Agency" (March· . 
1995) (attached to Carol Browneis memorandum dated Mardl2I~ 199S on EPA Risk-. 
Characteri7Jt.tion Program);,~. · · · · . ·. . . · 

• I • • • 

. \ , , 

. 
' . 
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• 

• "Framework for Ecological Risk Assessment" (EP A/630-R-92-dO!, Febniary !992); 

• 

• 

"RCRA Ground-Water Monitoring Technical Enforcement Guidance Document" 
(EPAJ530~SW-86-0SS, September 1986); . . . 

"RCRA Ground· Water Monitoring: Draft Technicat Guidance" (EP NSJO-R-93-00 I, 
November 1992); and 

• . ·"Health and Safety Audit Guidelines; SARA Title I, Section 126" (EPA/540·0-89-010, 
December 1989)• 

• 

. ' ·i ..... .,· .. ·, .. 
. . . 
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A IT ACHMENT 5 

/ 

Judicial Relief and JudiciaJ ReView 

!. JUDICIAL RELIEF AV AlLABLE UNDER SECTION 7003 

l)pes of fnjypcrioM. 

There are three typeS of injunctions~ a court-may_ issUe in a 7003 case: tempo . 
restraining orders. preliminary injunctions, and permanent injunctioll5. In considering 
appropriate injunctive relief. Rqions should conSult closely with 001~ 

1. Temgomy rr!rrajnjns gn:fcrs. 

A temporar)' restrainingorder(TRO) is an aider issued by a judge that prohibits 
activity or maintains the sWus qw:l until the Court can hear the merits of the iSsue-. An e­
a temporary ban on dumpin& railings containing hazardous wastes. into a lake until the c 

· hold a hearing on the issu& Unlib a prelimimuy or pamaDCDt injunctioa. a TRO may · 
without an adversary hearing and lasts only un1i1 sucb a heeriq can be held,. a maximm 
dayS:. If necessary,_a TRO may bit issued withoUt notice to the adverse pany: TROs are 
issued only to prevent immediate; irreparable injury tbat would occur before. the judge c · 
hearing on a PR'Iiminary injunctiom::. · · 

When asking a court to exercise its discretion to issue a.TRO; the United States-c 
reqUired to comply with the provision of Rule 65( c:) of the F edera1 Rules of Civil Proc:o · 
which requires a private party seelciq a TRO to give ... sec:uri&J" to indemnify the party! 

_ a TRO for damages.incumd ifwrongtblly restrainecL 

2. PmlimjJwy-jftj!mFtjMs,u.:_ ·. 

A prelimimuy injuDctioa iS aiso a jnc!icialorderrequirlq a penon tO tab Or refrair 
· specified actioJL A prelimjnay injiii!CtiOm is issued befcn a final judgmcitt oa the meri~: · · 
· usually is ia effect only 11111i111L trial oa the meri1s c:ail be be~ Aa example is pos1ponU. 
·bum at an inCiaerator that is.alleged to pose an immiMQt and substantial endangerment' _ 
trial can be held on the issue of wllcdiR tho incinerator can be operated safely. A prelir . 
injunction may be nnJWes'IC)' if a IZiai can be held before tho tbt•re P#l banD occ:urs: .. · 

· There is a beigbttDrcl ~tbrjudicial action befinthe meritsof~c:aseCJ.· 
. heard and COurts may thus map tbe ~ injunc:tioll heariDa,witfl a hearing on ti 
of the case.l The United Stiltes may tbCrefore seek a prelillliDaiJ injunction Ulldu Seca 
when it wishes to protect tha_mviloDIDeDt or the public ~111 tbrear.eDed irxeparable injl5.: . . . . ' . 

1 St!• Rule 65( a)( I) ofdw Federal Rules of Civil ttrocedunr:o ._ 
j\· _, . 

: 
. ·~ . 

.;, 
. ·.J 

-i 
' 
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preserve th~ court's ability to render a meaningful deci~ion on the merits. A preliminary . · . 
. injunction· can preserve the court's ability to render a meaningful decision either 'by maintaining. 

·· the status quo until the court ·may grant full relief after a hearing, or by returning the parties to the 
status that existed before the dispute arose. . 

' 
3. · PerriJanent jniunstig_its 

. A permanent injunction is a judicial order that requires a person to take or refrain from 
specified action. For exam pi~ a court order requiring a fiicility to shut down an incinerator until 
it has obtained the neceswy permits iS a permanent injiiZICtion. A permanent injunction does not 
necessarily last indefinitely (Le.. it may just be for one discrete action that is not continuing in 
·nature); it is ''pernlaneni' because it embodies the cOurt's ultimate~on on the matter . 
foll0willg a full trial of the case;. · 

. . 
· In cases ofenVizonmemal bariD. the United States wiD oftea.WIIlt!D Seek a penisanent,, ... ~ 

.·· injunctioir;. particularly when~ on future actioas aze iDcludecl iD the .relief soug~tt;~ Th!t."· . 
· govemment may seek both preliminary and perm8IICIII injunctioas (or a TRO, a prelimhiary, and 
. a permanent injunction) to address the same endangerment when tbe. eidgeacy of the situatio~».-' 

,· ... · 
','. ·-

dic~immediateacticinfiomtbecourtbutlona-termreliefisalso~ · :', · ., · 
., 

II; · · JUDICIAL REVIJ!W OF ADMJNISTRATIVE ORDERS'· 

A. t lnayailabjlity gf Pm:cnfqrsemcpt Revift ·: · . . . 
' ' . - -

It is EPA's position tbau coUrt c:a11110t review !be validity of an administrative order 
issued under Section 7003 UDtil the United States goes to court to enforce tbe order. Althoilgb. . 
RCRA dOes llQt expressly bar ~ .. pcCHDf'orcement revieW" or otherwise address tbe !imina of 
judicial review of orders issuecliii1Cfer SectioD 7003; geueral prillciples of administialive laW.· · 
·preclude pre-enforcement review,; At lease o•court has folll¥l that due~ is satisfied by an. . · 
opportUnity to confet wi1li tbiJ Apacy IDiitbe opportunity to challap liability c,turiq a judicial:. · 
enforcenient actio..:- This iuliDa is consisteal wi1b CERCIA casei decidecl-befont the October- · 
1986 amendment of CEllCI.A. which addecl the SectiOit lll(h) buOD pre-euforecuuint review.: · 
In most of tiHise early CERctA ~ tbecouns denied pnHIIfim:emellt review before the bai 
was made explide: ··. . · · ' · . · 

Respor.dmtimay riiJe due process issues to justify pre-eufon:emcal ~ew. arguing .thn 
itisunfair.toimposeaa.orduwithou&PJOviclin&aformaladjudicataty~ Atleastona 

... 

1 u,ii.tJstiJG.,_ r-al..uiiral56 F. S~6li~~7(D.; Wya 19M:P.: ·· 
. . - ' ' . 

J SceSolldSitlteCirr:rli#; 1-. v. U.S. EPA. Ill F.24~~316&l(idaCir.l917) (-cited).; 
. ·' . 

' .. .. 
' 

----------



... :~ '.: 

coun has rejected this argument! To maximize the chances of ~cessfully defending a Sec.tion . 
7003 order against this type of challenge, EPA should maintain a comprehensive administrative 
record file and provide respondents with 'an op!'Ortunity to consult with the Agency regarding the 
applicability, validity, and terms of the order. Co uris in the context of RCRA § 7003 and under 
other similar statutes have found that due pnx:ess is served by the availability of a sufficient 
cause defense. . . · . 

B. StJndard and Scgpc of Bcyjew gf Adminjmviye Ordm 

RCRA does noc contain an express statutory stand.irct for judicial review. of 
adminimative o~ Under these circumstances, general priilciples of administrative law apply; 
As ·outlined below, review of agency decisions regaidiDg endallgerment determinations and 
remedy selection gencnlly is on the adminimtive record and courtS will oveitum an' agency. 
order on!y if it is deemecl"arbiuary and capricious." The arbitrary and capricious standani gives· 
· administtltive agencies broad discretion in deciding bow to admiDister the law~· Ia addition. 
· courtS will generally ewnine whether proper procedura ~ followed. and will also ~ · 

· due process conccms. · · · 

. . ·-

. , Section 706 of t&Admillistradve Procedure Act (AP AJ. wbicll provicles for review of. · 
agency actions. including agency~ gencnlly limits review of agency actioa to review of 
the administraQve record compiled by the agency.' To help avoid mriew of Agency decisioJJ" · 

· based on infonnalioa beyond tbat contained in the administrative recocd, Regions should ensure 
that administtative record supporting their Sec:tioD 7003 orders is complu and demonstrates that 
the Agency considered" all relevant factors. Ia addition, the Region should ensure that thent is no­
basis for a respoluJent to llrP8 tbat the Agency failed tO follow proper proccduzes or that it . 
engaged in improper behavioror acted in bad faitb. If the record is inadequate, courtS may 

: remand the decisioat*t to EPA.. · ' 

Under AP A t 7~ a~~ ~ew of final agency KdoDS will look to whether tbosee· 
actions were ")lrbittuyaue~un!essConsress bas prOvided another stllldardof 
review. "When the EPAasbacourt~. to eatbrc:ealawfbl (1101Wbitrary) EPA order; tkco~· 
muse enforce it. n.~Altbougla tberedo aot appea to be any cases lbat address the standard of cotrt 
review of orders issued imder !ectioa700J, the arbitrary and capricioua standard bas beelt. ·. 

' . . . ' . 

• Se• Yalatilw;IS6F. SUJ111til627. S.alm~OUCo. v: ffitile1Siatu,No. 96N IOlT 
. (0. Colo. Marclr2~ 1997)(deayiJII~eatrevi-oflll ordwissuedUIICierRCRA§ JOOI(h)).. . 

'.·. 

. . . s se.calirpv. Pi..41l u.~ 13.14%fl913); CiltuJirtoPra-~"'""'P"'*r. YoiP*-401 
. U.S. ~ 414-4i 1 (1971):: S.i~J» Cl7tWSIQIIn ~ MnDL Coi'pr, 21 EDYt Rep.; Cu. (BNA} . 
123 t, !233 (W.O. WU&.l911J(ilcRA,§ 3013 ord«~"f 

'UniUdStQIUv. Otr«t~d.w; 900F.U429,43l-l4(1sc·cir.l99o)(CEllCtA§ 106~).. 
' . . . . . 

. . ·.-

-1 , 
• 
1 
" , 1 
' 
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applied to review ofa RCRA § 3013 order/ This supports application of the arbitrary and 
capricious standard to EPA decisions embodied in Section 7003 orders as well. Further. this case 

. law is consistent with general principles of administrative law which support the application of . . 
the "arbitrary and capricious" standard to decisions within the particular expertise of the Agericy. 
• ' . I 

\ 

. Finally, courtS may consider whether EPA has afforded the respondent(s) due p~ess, as 
required by the Constitution. Due process does noc necessarily mindace an evidentiary hearing 
prior to issuance or enfon:ement of the order: Rather; the requirement is flexible and requires 
that respondents have au opportunity to comment on the evicien= "at a meaningful time~ in a 
meaningful manner."' Although there does not appear to be a clear staudard for bow mucb 
process is enough. the Regions should at a minimum ensure d!at the respondent has the 
oppartunity to comment on the order and to confer witb the AJiizlcy regardiDg compliauce with . 
the order; · . 

... 
. . .. ,_.·· ... · 

.. ·· 

./ 

'"seqfcibMe-.::z•u.~.u237>: · . , 
. . ·~ . . -. . -~- . ·. . . . 

• · · 1 Mczt/IIWn: Elcirfdp:414U.S'.ll9>lll (1976); CJilltcdStara"' s.,-bi:)odm,Corpt, 619 · 
F .. SIIp1k &&~. 864(S.D.ractd9t1) (eitadaaomiuecl)r · . · · · · .·. · . . . . 
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WORKSHEET CONTAINING SITE..SP!ClFlC IN'FORMA TIOI'f 
IS ENFORCEMENT CONF'lDENTIAL- DO NOT RELEASE 

ATTACHMENT6 

WORKSHEET FOR DOCUMENTATION OF PENALTY CLAiMS 

Date of calculatioa:. 

Site name and loc:ation: 

Case name: 

Enforcement team members and telephoac aumbers: 
.. 

Step 1: A.uip D•U, PeaaJ&]J AJDoaac. 

Jwuifisarign for haag. slwjfjqrign lreyjcw tb• Caston and sfctinipou fqund iu Ss:ctjon yui.B.2l 
- . 

List harm cllssific:aiiom and list the extent of deviatioa classificatioiJ' 
List dollar amowu of peaalty selecteci tiom appropriate ccU in matrix S- --,----' 

. . . 

Describe potennaJ fin' htzmt to lrlaJtlt-or t~ emironmelfl: 

. . 

Describe hariwtotlweitflwemertt~ . 
. _, 

: :.: " ...... - . 
·> 

-'- .. 

·~· 

,· .. 

f 

'.'. l - ' 

.. 
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WORKSHEET CONTAINING SITE-SPECIFIC INFORMATION 
IS ENFORCEMENT CONFIDENTIAL- DO NOT RELEASE 

Justification r0r the: extent of deviation_ c!assificatjon <reView rhe factors and definitions round in 
Seqjoo V!II B 2 ) ·. . 

Describe the e:r:tent and type ofworlc performed and/or not performed: 

Describe tJUr qlllllity of t!i. WiJrlc performed: 

·. 
Describe tl. tinrelinen ofWOI'k: . 

Ju.uifisaJign fqr sbgjs;c gfgcnalty within rang gfmatrjx boj sci~ 

Dally peaalty amoaat• s:'!;;, ... .;.· __ _ 

·.- •' 

· Step l: .. c......c. Peaaltlls for Maid-Day Violatto... .. 
... 

i; Periodofiloacompliaaceis;....-· __ ....__(date)to _____ (date~ Numberofdaysof 
noncomplianc:cis · • 

.. 
·,:' 

.•. 

I ' 

·. · .. 

.. · 



·• WORKSHEET CONTAINING SITE-SPECIFIC INFOR!'MTIOI'f 
IS ENFORCEMENT CONFIDENTIAl.- DO NOT RELEASE 

u. Daily penalty amount (from Step I) S · ' " Number of days of noncompliance 
--- = Penaltin for multi-day violariou :a s ___ _ 

Step 3: Determine Economic Beneftt of NoncompUaace- · 

Jilstificatiga - Usc BEN sgmputcr model wbCm aRPmpri;uc and attat;h BEN mOdel grintgut or, · ~i 
jf BEN was ngt used, cxpJNn bow·ecgggmje bc:pefit s;lctcrinjnation Will made;, ! ·t 

. ~ . 
. ; 

-~ 

·:: 

Ecoaolllic beaeftt oraoacompllaace • s. __ ...;.._ 

Step 4: Apply Adjastmlllt Futor. 

i. Good faith eft"ons to Comply.;. redudioD of S.__.. __ or percent reduceci __ __, .. 

1u:¢jficarim-:·~----~-

.. ·. 

.-3-

.. 
•' 

.• <~ ·-"-. . , __ -•: . . ,. . ... " . 
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. WORKSHEET CONT AJNING SITE.SPECIFIC INFORMATION 
IS ENFORCEMENT CONFIDENTIAL- Do NOT RELEASE . 

iii. History of noncompliance - increase of S ___ or percent increased...;.· ___ . 

· lustjficAAjog· 

·' 

. iv .. lnab~ty to pay - reductioa of s. __ ......:·ot ~ reducect .. _ .....;.......;.....: 

JUJiifigtjon;. 
. ,· . 

. . 

v. Other. unique factors- reductioa of S:....· -~or percent red1Jcecl,._· --'-....1 or increase of 
$ or percent iDC:reascci __ · -...: 

JMtifisatign; 

I ·,' 

•. 
J· 

·. . ·:. . 

Total redacdDaor illcnua ...... oltatljutDaeaa l'acton~ S (or total perceaa If 

.... , . . ~ 

.. 

not iaidally calcalaCid u dollar uaout- •4). It may be nec=s•uy to break out the· 
reduction or iDc:reasa to tbe gravity portioa oftbe penalty claimS . · aa4 the economic 
benefit portion of the peuaily claimS: if-sueupoftt.litipdola case diffa, for 

. each portion of the claim::' The justiJk:atiOD should stare clearly wbedler thacoaccm is for theo · 
· ·gravity portioa or the economic: pOnioa or bodLAdjus• nee its may be specifiecl is percentages of 

the penalties for multi-dq violatioas aild them calqu'ated as dollar ~~DGU~Us;.· . . · · · ·· · · 

-4..: 

.. .. 

j • •• 
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