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. Attached is a guidance document developed by the Office of Regulatary Enforcement:
(ORE) and the Office of Site Remediation Enforcement (OSRE]) to update, expand, and -
supersede the“Guidance on the Use and [ssuance of Administrative Orders Under Section 7003
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WORKSHEET CONTAINING SITE-SPECIFIC INFORMATION
(S ENFORCEMENT CONFIDENTIAL ~ DO NOT RELEASE:

. Justification for .bmkgm |“£‘anx: :

Step §: Calculate Total Penalty Settiement . -

" Penalties for multi-day violgtions (ﬁ'om Step2) 'S
* Econémic béneﬁt of noncéuiplianée (from Step 3) +

£ Total reducuon or increase based on adjmtment factore .
| (fomStepdy =~ - £

Total penaity settiements . s
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GUIDANCE ON THE tJ'SE OF SECTION 7003 OF RCRA'
L [NTRODUCTION

Section 7003 of the Resource Conservatxon and Recovery Act (RCRA), 42 U.S.C.
§ 6973, provides the U S. Enviroamental Protecnon Agency (EPA) with broad and effective
enforcement tools that can be used to abate conditions that may present an imminent and: .
' substantial endangerment to health or the environment. Section 7003 allows EPA to address
situations where the handling, storage, treatment, transportation, or disposal of any solid or
" hazardous waste may present such an endangerment. In these situations, EPA can initiate
judicial action or issue an administrative order to any person who has contributed or is

. contributing to such handling, storage, treatment, transportation, or disposal to require the person

o reﬁ'am from those actmues or to take any necessary acuom

Among its many benefits, Sectxon 7003 prcmda EPA vmh a strong and effective means
‘of furthering risk-based enforcement and implementing its strategy for addressing the worst

RCRA sites first, 2 strategy which EPA developed in response to its 1990 RCRA Imp!ementauorr_

Study.! Under this strategy, EPA is addressing the universe of waste management facilities on
the basis of environmental priorities: Furthermore, at any given site; EPA is attempting to use
whatever legal authority is best suited ta achieving environmental success. Section 7003 :
prov:des an mvaluable means for acluewng etmronmaml success at many of these sites.

: In consultanon with- EPA reglonal offices md other hudquaners oﬁc«, the OPﬁce of -
Site Remediation Enforcement and the Office of Regulatory Enforcement have developed this
- guidance document to assist the regional offices in exercising the Agency’s authorities under
'RCRA § 7003. In addition to providing practical advice on the use of Section 7003, this -
document summarizes significant legal decisions thas have addressed Section 7003.2 This

document supersedes (1) the“Final Revised Guidance Memorandum onthe Use and [ssuance of

Administrative Orders Under Section 7003 of the Resource Conservation and Recovery Act
(RCRA)" which was issued on September 26, 1984 (1984 Guidance”), and (2) the fact sheet-
entitled “The Imminent and Substantial Endangerment Provision of Section 7003,” whxch was.
 issued by the Office of Slte Remediation Enfomement in May 1996:: .

EPAreferencaRCM§1003mvmouspohcymdgmdamdom [n light 6f the -

| issuance of this guidance; the Region should consult with headquarters regarding the- .

applicability of any of those documents to particular actions described i this guidance: Before ,. | |

taking any particular action, the Region shou.ld examine Amchment 1 regardmg ddeganons.
_consultanom; md.conwmnce:. R , :

© . !See eg., Proposed Rule on Standards Applicable to Owners and Operators of Closed andk-. -
‘ClmmgHmeMmePmummcmm
SmeCorrmveAcuon EnfotcmtAmhmty 39 Fed: Reg. 55780 (Navanbe:&; 1994):

Befmcldamguuhngmymdsmbdmﬂmm&omwm
wwhﬂanymmtdeasmaddmmyoﬂhcumrdﬂmwthm
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Section 7003 is available for use in several situations where other enforcement tools may
not be availabie. For example, Section 7003 can be used at sites and facilities that are not subject
to Subtitle C of RCRA or any other environmental regulanon The Regions are srrong!y ‘
-encouraged to explore the wide range of uses of this authority to compel responsible persons to
abate conditions that may present an imminent and substantial endangerment. At the same time, .
the Regions should remember the Agency's goal of pfioritizing enforcément actions at sites and
facilities that pose sertous nsk ta health or the environment. ‘ .

L' CASE SCREEN]NG FAC’I‘ORS ' o ' 1
. Subsequentsecﬂonsofthudommmduwu:herequnmuﬂpmcedmesfar L i
~ initiating judicial actions and issuing administrative orders under Section 7003. Presented below o
in order of generally decreasing importance are factors for the Regions to consider when o
. determining whether to take eitheér type of action. The Regions should keep in mind that the = -
unponanceofanypunculuﬁmormaymdependmgonthe&asoﬁpmaﬂum s

. &wm;_mm Wha:pnonnmgmonstobeukenunderSecuon S

7003, the Regions should give the highest priority to those sites and facilities that pose serious: o
‘risks.. As part of this analysis, the Regions should give particular consideration to sites and.
&dﬁﬁg\mamummmm“mmmamoamqugmﬁom o

- Reg!on should a0t cons:der uutmmg acuou undc Sectxon 7003 unlm there is adequate ewdence
that all requirements of Secnou‘lOOJ(a) lnve been met (see Section N be!ow)-.

_ Regonshoul&mthemhmaldnﬂiqﬂtyofp«fomgmerequmdmommmehkehhooé
'fthntmemponsblep«somwtﬂbcupableofpefomthoumwo:hnudequue )
resources to hire a contracto to perform those actions: In rare circumstances, the Region may-

- conclude that the responsible persons are technically incapable of performing the required actions;.
. even with careful oversighi: I these situations; the Region should consides whether it can use:
other autharities to perform the required work and whether other moneys are svailable; or:
'whahumomswenmmlmmmummpu&mmm

. actions.

- 'shouldmmmMmmnmmdemwp«&mme
required actions: When making this assessment, the Region should remember that some actions,
' ‘suchupmmonofmamonewmjmequmnoondmvdyfewﬁnmﬂm :

Powﬂcmofwmmmmmchdoﬂnfoﬂow (1) mspomt& _
information requmumadundermyapphablestﬂﬂnorymhmuy (2) documents compiled:-
dunng the RCRA pemmmg proceu: (3) mformanou obtained by EPAO: state agmesg-vhﬂe
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conducting mspecuons and ﬁnancnal assurance reviews; (4) pubhcly avaﬂa.ble mfonnauon from the
Securities and Exchange Commission, Dun & Bradstreet®, LEXIS-NEXIS®, and other services:
" and (5) financial information obtained by the National Enforcement [nvesnganons Center. The
Region may consult a régional, headquarters, or Department of Justice (DOY) financia analyst
~ regarding additional services that may be available. Because some financiai information may be
subject to claims of confidentiality or privilege, the Region should take appropriate measures
when handling such information. ) o

. Feasibility of Agency oversight - Based on the technical difficulty of the required actions

* * ‘and Agency resources available to oversee those actions, the Region should assess whether it will -

" be abie to properly oversee the performance of the required actions, and; if not, whether the state,
. tribes, or local government may be able to provide oversight uaimnee

L Ammmmmmﬁmnmm-mmmummm
A statutory authorities other than RCRA § 7003 are available to require the same actions by the
 responsible persons (see Section ITI below and Attachment 2), whether funds are available to use
~ those alternative authorities, and whether it would be more appropriate to use an alternative
- authority: Lack of avulablhty of Superfiind; Oil Spill Fund, Leaking Underground Storige Tank
Fund. and other moneysis a &cwfthnmppomtheuseot‘&cuon 7003:

' Il]’. RELATIONSHIP OF RCRA § 7003 T0 OTEER REQUIREMI.N’I‘S AND
AUTHORITIES: : .

A 'Bl - I. QI B:B!B .l . K

By begmmng Sections 7003 with the language notmthsundmg any other provision of tl'us :
chapter,” ‘Congress indicated its intent to create“a broadly applicable section dealing with the-
concems addressed by the statute as a whole™ Section 7003 can therefore be used to address.
potential endangerments that may be presented by solid or hazardous waste even if the personsor .
activities causing the potamﬂmdemnetwb]ectm any ather provision of RCRA or.
other environmental lawa* Sectionx7003 cam also be used to address potential endangerments:

. cwsedbyp«wmorfwhﬂeuhnmmconmbmwﬂhamguhnmorpmmedpwm

to RCRA.! Thus, a permit holder may not assert & “permit as shield” defense under Section 7003
_(:e theholdccamclamthnheorsheupmected&omhahhtyforproblemsmﬁnng&om

© activities covered by a permit): Nonetheless, when & permit pravides for corrective action under
RCRA § 3004(u) or (v), 42 U.S.C. § 6924(u) of (v), or other measures under RCRA -

§ 3005(c)3), 42 U.5.C. §.6925(c)(3), or for other activities that may be necessary to abate a
potennal endangemem; theRagonMdconadereqmnngthenecesmymnu usmg its.

: ’Iﬁ:mdSmuu raumquw 734?24159 m(«ac:ir 1934)‘
_ ‘S'cn&.‘ T '° o .
$ Su Gncnpcmw Waste: chlmologia Indumn 37. ERC I‘B& !740(N D: Ohio 1993. .
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Permit authorities before it exercises its authorities under Section 7003. In the event that these
permit autharities are inadequate (for example, because they do not allow EPA to address the
particular material present at the site or facility), cannot be used to address the potential
endangerment in a timely manner, or are.otherwise inappropriate for the potential endangerment
at issue, the Region should then consider using the toois available under Section 7003.

-

‘ Funhermore, acuons under Secuocr‘IOO! are not subject to reqmrements conta.med in

~ other RCRA provisions.® For example, it is not necessary for EPA to (1) comply with the

provisions of Section 3008 of RCRA, 42 U.S.C. § 6928, requiring notice to authorized states,” or

* (2) exhaust its administrative remedies under that section before initiating an action under Section

7003.* Further, persons complying with a RCRA § 1003 order under EPA's direction may treat,
store; of chspose ot‘wastewnhmu semnnga RCRA permit for thc acuons required by that

: Some elements of Section 7003 are similar to elements of other mmtow provisions that -
allow EPA to address potential endangerments and to respond to the releasé of materials that may

" harm human health or the environment: Attachment 2 is a chart which summarizes the generab. .

purpose,ngmngunvuy materials and persons covered, and response authority contained i’
the following provisions: Sections 7003(a), 3008(h), 3013, and 95003(h) of RCRA, 42U.S.C. §§

- 6973(a), 6928(h), 6334, and 6991b(h); Sections 104(a) and 106(a) of the Comprehensive

Environmental Response, Compensation, and Liability Act (CERCLA), 42 U.S.C. §§ 9604(a) and
9606(a); Sections 31 1(c) and () and 504 of the Clean Water Act (CWA), 33 U.S.C. §§ 1321(c)

' and (e) and 1364; Section 1431 of the Safe Drinking Water Act (SDWA), 42 U.S.C. § 300i; and

Section 303 of the Clean Air Act (CAA), 42 U.S.C. § 7603. The Regions are encouraged to use
the chart when considering which enforcement suthorities might be appropriate for the situations: .

- they encounter:. Inmmymumayhcmmfotthe Regmmwuuacombmonot‘

these authorities:-

] Kmmmmwdmofmmw«mﬂmmu at‘wﬁtyormebmg
evaluated for action undes RCRA § 7003; the Regions should aiso consides the possibility of:

criminal action against the responsible persom.. When considering whether to initiate action under

% United States v: Conservarion Chemical Ca., 619 F. Suppe 162, 212 (W.D. Max 1985).
’Nmummmqmmmmmd&um7m. —
Y 'Comcmﬂanﬁadcd.ﬁﬂ?&matnl '
-® Foe furthes guidance ses Memorandum; “ mmwm&msmm

. Actions” (OSWER Policy Directive #9522.00-Z, November 16; lMMthvcofpamm

requirements for RCRA § 7003 actions based on the “nogiithstanding any other provision of this Act” clause-
of RCRA § 7003 Tbnndmdw&mm&wvmbymmﬁmmm RCRA §

"1003.



7002(3)( 1)(B) may assist the Regmns in mtcrpretmg Section 7003.'*

- CERCLA."* The Regions may therefore use Section 7003 eithes mdepmdenﬂy orasa

s mmmm—em e e—e—e - T T mer P e oyt T T T

.
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' Sectton 7003 when there 15 an ongomg criminal mvesnganon or prosecution agamst the same

person concerning the same or a related mater, the Regions should consult the June 22, 1994

memorandum from Steven A. Herman entitled “Parailel Proceedmgs Policy” and the applicable

DOJ parailel proceedings pohcy

RCRA § 7003(a) is aiso similar in some respects to the citizen suit provision set forth in
RCRA § 7002(a)(1)(B), 42 U.S.C. § 6972(a)(1)(B). That provision allows any person, including
_any state, to initiate a civil action against any person who has contributed or is contributing to
certain activities which may present an imminent and substantial endangerment to heaith or the -
environment. Because Section 7002(a)(1)XB) contains an endangerment standard and many terms ‘
that are identical to those used in Section 7003(a), some court decisions addressing Secnon ) s

. It is EPA’s position, and at least one court agrees, that EPA may take action under '
Secuou?OOSevemfthegovmemlsnmwaneoudyuhngacuon against the defendant under

PRI

supplemem to actions ta.keu undes CERCLA or other statutes:..
. In practics, the Reg:onsmayﬁnd thattheysomenmu needtochoosebetwem using

Section 7003 over CERCLA § 106(a) or RCRA § 3008(h). The following discussion describes
when to comxdet using RCRA § 7003 instead ot' those two authontlar. .

. Comparisonof RCRA S ka m' QE&CLAE lﬂﬁ(f @
‘Under CERCLA § 106(s); EPA may initiste a judicial action or issue an administrative.

orderwhemheremaybemmnmmdmbmﬁa\dmgmbmseofanmor :
threatened release ofa hanrdous mbmnce

‘The Regions may cousider using RCRA § 7003 instead-of CERCEA § 106(a} in order to:

" - definition oi“hmrdmm ‘sabstance’” in Section 10:(14) ot'CERCLA. 4zu SC.
§ 9601(14), doanotu;chxdeaﬂma:mal_sthnthfyn “solid waste?’” under RCRA

19 See: e.gr, Conmecticut Coastal Fishermen’s Ass'n v. Remingrom Arms Co., 989 F.24 1305 (24

" Cin l993).mdtnpanonomrm303US..S!T(IM}:DaguuCﬂyofﬂurﬁngm(“Dagmﬂ”}"

-1982)

935 F.24 1343 (24 Cir- mmmpropcmnu Higgts, 23 Eavit L. Ree (Emu.. rm) 20665 (ED:.
Cal Jan 18, 19938 |

1 Seq . g,UmmdeRdlbrTar&ChcnﬁdCorp.SﬁF Supp: L10o; un (D Mim.'.
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§ 1004(27), 42 U S.C. § 6903(27). Note, however, that the CERCLA definition of
“hazardous substances” does encompass some ma:enals, such as radionuclides, which are
not “solid waste” under RCRA.

CE&CLA': deﬁnmouof“hamdous mbsum:e uac!ndu tuurdouswute hmng
characteristics identified under or listed pursuant (o Section 3001 of RCRA, 42 USC. §
6921. nm«:w«mmmm«wmu«ﬁnum
RCRAQIOO-I(S) :

; d by petroleum -Pmlqmumhldedﬁ'omthe
deﬁmuon ot‘“hmt:lm mbstancd in CERCLA § 101(14), but not ﬁumﬁudeﬁmunns of
“solid waste’ under RCRA § 1004(27) or “hazardous waste” under. RCRA § 1004(5).

The courts have consistently heid that a spill or releass of & petroleum substance is a solid
waste because the material is discarded.'? In addition, at least one court has recognized
thuslnpmot‘odtomlmsmmﬂuthnm w:.fthcm
mngmcodmudndtozundofu.“ 3

AspmdedmCERClA! 122(&)(!)(&). 42U SC §9622(d)(l)(&).u:hqrmm
requiring remedial action under CERCLA § 106 must be in the form of a judicial consent
decree: RCRA is more flexibie and allows in appropriate circumstances for the use of
AQCs for long-termy clesnup worke. Nonetheless, there are 2iso advantages to using
comdmwﬁsmtoﬂnmncompommthmof
noncompliancer

b.  Advamages of CERCLA § 106(ak
. Puﬁmhdywhm'om'wp-whiwhnmunhuytdam the Regions may
_'commmmilWl)demMMngmmomm

. W-Umcucugwa@).aammmuompm |
- szuonuxmhd;yofannumtymﬂmmmcmmgmm

: “Zmdtvﬂthmﬂ?? Suppe 1254, !262(3.9 Cal l”l);?apv!uycﬂngbm;c :
Amoca Oil Co., 856 F. Supp. 67T, 675 (N.Ix G=. 1993); Cruig Lyla Limited Parmership w Land.
O'Laixs, Inc:, 877 F. Sw‘f‘.“!(DMinn. 1995); Agricultural Excess & Surplus Ingurance:
Co. v. AB.D. Tank & Pump Cox, 878 B. Supp. 1091, lO?S(ND. III. IM?MO\:HMM
“Corpe, 887 F. Supm. 1037 (N.D. IR 1995 -

“Ummt&m: rmrvmmm F Suw.lm m:-mn Wy 1995);

a i
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Under Section ?003(b) EPA may seek penalties of up to $5 500 for each day for violation
of an order issued under Section 7003(a).'* [ssuing an order under CERCLA § 106(a)
may therefore provide greater incentive for the respondent to comply.

. Seek punitive damages — CERCLA § 106(a) provides for damages of up to three times
the amount of Fund moneys expended as a result of the person's failure to comply with an
~ order issued under CERCLA § 106(a). Because RCRA contains no similar punitive
damages provision, CERCLA may provide greater incentive for the respondent to comply.

' proceedmg underCERCLA. the Regums M hlve u:cus toaddmanal sta&: oversight,
and contractor resources, nwdlaa!’undﬁqanmg,tfneeded.

expreu bar agamst pre-mforcmem review and expres.ly prowd,u for record review of
remedy decisions:. [t is EPA’s position, consistent with applicable principles of law, that
orders issued under RCRA § 7003 are not subject to pre-enforcement review, and that in
an enforceumactwn under Section 7003, the scope of judicial review of such orders is
limited to the administrative record: However, because CERCLA contains express
statutory provisions addressing these issues, these issues are less hkdy to be disputed
under CERCLA than under RCRA § 7003.

RCRA § 3008(h) allows EPA to require corrective action to address the release of
hazardous waste and hazardous constituents at any treatment, storage, or disposal (TSD) facility
authorized to operate under interim status pursuant to Section 3005(e) of RCRA, 42 US.C.

§ 6925(e).. EPA interprets the term “authorized to operate” to include facilities that have or
should have hadmmmnuwauum&cﬂmuthuhumm at one time but no
longer do.'?

v

4 Bursuans to EPA'S Civil Moaetary Penaity Inflation Adjusemen Rule (implemeating the Debe .
Cllection [mprovement Act of 1996 and codified az 40 C.F.R. Pars 19); EPA adjusied for indlation the:
maximun civil mooetary penaities that can be imposed pursuant to the Agency’s statutes. For violations:.

 cccurring after January 30, 1997, the maximum penaity amounts under CERCLA § 106(b) and RCRA

§ 7003(b) are $27.500 and $3,500; respectively: memgmcbeﬁ:ﬂmuy 30, 1997 the
) wm&ym&mﬁﬁmm“mmﬂmdﬁmm :

% See Unized Statesw Environmental m'mc.mm Inc. 917 F.24327 (Tt Cir: 1990), cert:

: _dguud499US.WS(IWI)(MMWMWMMnmmmmm
* RCRA § 3008(h)); Unired States v. Indiana Woodtrearing Corp., 686 F. Supp: 218, 223-24 (S.D. Ind-.
_lQSS)@MmWMMm&MWMM&Wm}

A
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The Regions may consider using RCRA § 7003 instead of RCRA § 3008(h) in order to:

§ 3003(!1) dou not apply to thc re!em of “sohcl waste’ tha: is not 2 haza:dous waste or a
hazardous constituent. RCRA § 3008(h) apphes to the release of “hazardous waste,”
. which EPA and courts interpret ta include the release of hazardous conmmem: listed by -
EPA mAppendiﬂIofdoCFR.PmZGI e

: mposunolouumnlhmmm

ngmosmmmmmmrsamwm«mmm
interim status, as well as from some TSD facilities that had interim status at one time but
no longer do. However; one court has heid that EPA cannot use RCRA § 3008(h) to -
nbmnwmmamﬁmmuhﬁmmm(u,“ﬂem
opemeri’)“ ) ; S .

r;ggnu:mmn WCF&Putuembhdmprocedurufbrmngmmmu C
orders under RCRA § 3008(h) and for administrative hearings oa those orders. 40 C.FR. .
Part 22 sets forth administrative hearing requirements that apply to certain orders issued.
under RCRA § 3008(h) and to which 40 C.F.R. Part 24 does not apply. Because RCRA
§ 7003 is designed to address conditions that may present an imminent and substantial:
m&mmm&w«wﬁﬂw@m&&mﬂ&ﬂh} ’
under which EPA may address releasea of hazardous wastes that may not rise to the leved-

of presenting an imminent and substantiai endangerment; or Section 3008(s), under which
EPA may seek penaities for regulatory violations: Therefors; neither the Part 22 northe
- Part 24 reguiations apply to orders issued under RCRA § 7003, Nevertheless; recipients
of Sectionmm m'pmvidad dm_prpcéuby theoppomnnty to confgtwith EPA’

1 Uhmd&aﬂrwmmmﬂ F’md’wm&. e 7107, Supp 1112; 1225 (N IJ. Ind. 1989);

B Indiana Woodireating, 686 F- Supp s 223-24; Unired Stares v. Clow Water Systems, 708 E. Suppe. 1348,

1356 (S.D. Ohio l%lk“md &msoom) of &WW&DMM Pmmﬁ
Price (Decembes 16, lsgsy: - 8

‘ V! See United States v; meﬂ'cmn&nl Led. Cur New 92-006!1‘&6!.83! o G(B. Hi
Mayi&, 1my¢mmmmsm : S
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regardmg the order and subsequent review by a court 1f an action is. bmught to enforce the
order.

b Adv ' 1008 -

The Regions may consider usmg RCRA § 3008(h) msread of RCRA § 7003 in order to:

§ 3008(h) does not requu'e such a ﬁndmg, the Reg:ans may cotmder using RCRA

§ 3008¢h) instead of RCRA § 7003 when they have insufficient resources to determine
whether conditions may present an imminent and substantial endangerment or where there :
i msuﬁcxent ewdence that condmons may prmm such an endangument: .

" for each day for violation of an order issued under Section 7003(a)-'* [ssuing an order
under RCRA § 3008(h) may therefore provide greater mmmve for the mpondem to

_comply _ |
V. * LEGAL REQUIREMENTS FOR mrmmcwnon

The three basic requirements for i initiating action mnst 3 puucu!ar person under Section
: 7003 are the following: (1) conditions may present an imminent and substantial endangerment to

" -health or the environment; (2) the potential endnngu‘mem stems from the past or present

handling, storage, treatment, transportanom or disposal of any solid or hazardous waste; and (3)

" the person has contributed or is contributing to such handling, storage; treatment, transportation;

or disposal."” The following discussion includes definitions of key terms and summaries of
significant case law on Section 7003 Amchmml lists posahlesourcn ot" evidence related to
" the three requnemema. C :

- Demdhmﬁhj the existence of conditions that may pfésent an munent and substantiab
endangerment to hesith or the environment generally requires careful documentation and scientific

- .

" Forhohmmmwbcfom.rmmw 1997, thcmmnpmahymmm
RCRA”OO%)::SZSOO&S«&[AM ' "p-

©Set.eg. United States v. Bliss, 66T F. Supp 1298, ume.n.m 1931)5

W ~ As noted above, penalna under Section 1003(b) are limited to $5,500

PR ¥
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evidence. Howéver courts have repeatedly rcéog:ﬁzcd that the endangerment standard of RCRA
§ 7003 is quite broad.® Courts interpreting the “imminent and substantial enda.ugermm“

K prows:on of Section 7003 have found:

. An* endangen‘nent" is an actual, threatened, or ‘potential harm to health or thc

environment.’' As underscored by the words “may present” in the endmgerment standard -

of Section 7003, neither certainty nor proof of actual harm is required, only a risk of
harm.2 Moreover, neither a reiease nor threatened release, as those terms are used in

CERCLA, is required.® No proof of off-site migration is required if there is proof tha: me .

_wma. mplu:e, may present an unmmmtandwbmn.lmdmgemm“

. Mmdmgmemw“mmm”:fdmpmmmomwmemmmmaybea ,
¢ future risk to health or the environment™ even though the harm may not be realized for -
years.”® It is not necessary for the endangerment to be immediate’” or tantamount to an

" See. ¢.g. United States v. Valentine (“Valenctne I"), 856 F. Supp. 621, 626 (D- Wyot 1994;
N Seq. 0.g.. Valentine 1, 856 E. Supp. at 626; rmm::mmr-'zu 168 -

“s« ¢.g. Dague II, 935 F.2d s 1356-.

# Unmd &mvmwmmm m mtsn lm(sm Cir. 1939}.-
™ Valentine L, 856 B: Supp am-rr

“ See, 0.g. Dague IE. 935 F.2d s 1356; Fm.ﬁopm.btm Venture v. Dmlun Uusa of
Florida, No. 95-8521-CIV-HURLEY (S.D. Fla: Aug: 2, 1996) (affirming a magistrate’s finding that “[a}
plume of taxia contaminants migrating toward 8 S0urcs of potabie water s@ply... unquestionshly meets the

‘imminent and substantial endangerment’ standard of RCRA.™); Morris v. Primetime Stores of Kansas, Inc:,.
No. 95-1328-JTM (D. Kam Sepe. 3, 1m(m.mummgmmmm
was 00 indication the Morris houss is safis for luman occupation). :

8 Valentine I, MGF.Swuﬂ&Calummm&lﬂFMnlM I-bnwu

: cnmhuhdﬁ.mchemoﬁmmm*t:;thmuumdamdmnnhguym;

exposure (and harm) is foreciosedt.. . it could not then be considered an imminent endangerment to hulth."
Davies v. Na!CmpmhMMuNc%ll}mmKnhblll% :

“s« .g. Daguu 93SF2d 1356 - . .
BSee.0g. ﬁ"mM.rﬂu;ﬂ‘FZdalﬁS Vdaumrl 356?5@&626.
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. An endangerment is "subsurmal lf there is reasuuable cause for concern that health or the
environment may be senousiy harmed.” - It s not necessary that the risk be quantified.*®

Because conditions vary dramatically from site to site, there is no comprehensive list of
factors that EPA should consider when determining whether conditions may present an imminent
and substantial endangerment. In some cases, the potential endangerment may be immediately
apparent; in others, the risks may be less readily identified. Some of the factors that the Regions

- may consider as appropriate are: (1) the levels of contaminants in various media; (2) the existence
of a connection between.the solid or hazardous waste and air, soil, groundwater, or surface water;
(3) the pathway(s) of exposure from the solid or hazardous waste to the receptor population; (4)
the sensitivity of the receptor population; (5) bioaccumulation in living organisms; (6) visual signs
of stress on vegetation;** (7) evidence of wildlife mortalities, injuries, or disease;’? (8) a history of
releases at the facility or site; (9) staining of the ground; and (10) “missing” (i.¢., unaccounted ,
for) solid or hazardous waste. It is important to note, however, that in any given case, one or two - -
factors may be so predominant as to be determinative of the issue.™ -

. Anmm4com;hnofdowmmmumymdwmﬁommmg
whether conditions may present an imminent and substantial endangermene. When assessing
- ecological impacts, the Regions may consider consulting the U.S. Fish and Wildlife Service and:
the National Oceanic and Atmospheric Administration, as well as state; local, and tribal agencies..
Dep«dmsonaﬂmouofnponﬂmmcmummm may also -
consul: their Regoml Bmlomﬂechmcal Assistance Groups.

The following are some exampies of situations whmw-m"uhave determined that
conditions. mzyhlve prmnedmmmmmdmbmﬂ m;mmunderm

e Aushoounsnngewhatlud&omludslmthadmmladmdnnmofnurby
: wamfuwlandshellﬁslx"“

 ® See; a.g. Conservation Chemical, 619 F. Supp. at 194; Leiscer v. Black & Decker Inc:, No. 96~

1751 (4th Cir. Judyl,.l%(ho&dmgﬂm:mmm ammwdhm foran
mdmgummbasuhmﬂh _

% Conservation Chemicak, 619 Swp.ui?‘. : n

it See. ¢.g. Daguew. Cuyofm,gmn (“Dﬂpuﬂ.?!l? Supp-.ﬂl.m (D:Vr. 1939):

2 Valentine £, 356 F. Supg 3 624-25.

‘”Cmcmnmqmﬁd,ilﬂ,! smum.t; L
* Connecricut Coasral, 989 F24 s 1317
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. At a facility containing several open, unlined pits of cily waste and where oily waste -
' containing hazardous constituents had leaked from tanks into surrounding soils.” EPA
- documented the death of several animals and introduced evidence from the U.S. Fish and
© Wildlife Service indicating that there was a continuing threat to migratory birds and other -
wildlife. [n addition, access to the site was unrestricted and there wasg limited information -
avauable regarding the n‘ugnt:on of oily wastes within the site and off-site. - '

. -Atamumcupallmdﬁlltha:badleakeduleut 10% of its leachate contauung low levels of
lead into an adjacent wetland.** Lead levels in test wells surrounding the landfiil were
generally befow the maximum contaminant levels (MCLs) for drinking water, and no
‘actual harmy was shown to the wetland.”” However; the court found an imminent and -
substantial endangerment because the leschate contsined toxic constituents, lead had

. bioaccumulated in the wetland, and some of the chemicals “which continue to migrate
. \ﬁomthelmdﬁn.myhmadnmmcadveneunpaaoathofoodchmd mtheareaofthe'
. snte." . _

. Atashoppmgcmwhandwdumgwmwm&ydmgfmhua
' . -had comaminated groundwater in a populated area.” Contaminant levels in the migrating . '
- plume-exceeded MCLs. Although some ares wells had beens closed at least in part because
" of the contaminated plume; the court found that the conditions may have presented an )
mmunauandmbmmﬂmdmgememtothemmmmbmmnsmlymhumm
health. . .

A.sclmﬁedbyunwumdmmnm Semon‘loo:hsgmmymtmdedta .
" abate conditions resulting from past-or present activitien'® Because EPA need only show that one:
typeofacnmhstedeecuou‘Imhnoeaureﬁonsoowmg.thenegomshouldconmdu
,mmgmmmmmmmmmmm«m handung, the:
broadstoftheﬁvecuem . o

Y Valentinel, 356 F. Supm 62425, - L

. “DaguelE9ISF2Ami3s& -
_"Dagucfms'smgmm B
¥ Daguell,93S P2 s 138886 -, . -
,”UthNMmHMLRq:nZOGTI-'Tt L o
‘“H.&qurNallSS 9smcm24§e;.|19(19u;;-. o e =

.v
phedhl
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1. . The mean “handling_storage. treat transportation, or disposal”

a. H.Mms”

The statute does not define “handling.” EPA agrees wath at leasi one court that has -

. applied a dictionary definition of “handle” as “to deal with or have responsibility” for something.*"

One example of an activity that a court. has determined to constitute “handling” under RCRA is
using mercury during manufactunng md failing to prowde adequate safety measures for
‘ employees

‘When assessing whether pmicuiar activities may constitute “storage’” of solid waste or

hazardous waste under Section 7003, the Regions should apply the definition set forth in RCRA
§ 1004(33), 42 U.S.C. § 6903(33).. Although that definition refers to hazardous waste only, the

| ~ Regions may apply. an analogous definition when addressing the possible storage of solid waste. -

¢  “Treatmens®

. The statutory definition of “treatment” refers to hazardous waste but not solid waste.
Thus, whem assessing whether particular activities may constitute “treatment” of hazardous waste
* under Section 7003, the Regions should apply the definition set forth in RCRA § 1004(34), 42

"USC. § 6903(34)“ EPA does not agree with counts that have intespreted that definition to
© require matapmcmchange&mchamofthcwmudeﬁuedmkcmmu purposefully .
designed to have that effect.* When assessing whether particular activities may constitute -
“treatment” of solid waste under Section 7003, the Regions may apply the following definition,
which is based on the statutory definition of “treatment”: any method, technique, or process
objectively designed to change the physical, chemical, or biological character or composition of

| " any swolid waste so utoreudcuaferformmmmbleformwuy amenablet'orstonge.

or reduced i in volume:

" “ Lincol Propertiey; 23 Envik £ Repr 20672 . -
2 State'of Vermont v Staco, Inc:, 684 F. Supp. 822, 836 (D. Ve. 1988):

. 3 See: ¢.g; United Stares v Otratt & Goss, 630 F. Supp: 1361, 1393-94 (D N H 1985)‘“
. Connecticut Coastal, 989 F.2d a2 1315-16=-

“ See United States: v. Greas Lakss Castings Corpx, i9940 S. Dist LEXIS 5145 a I3-l$ WD

. Mich. 1994) (citing Shell O Cai w. U.S. Environmental Protection Agency, 950 F.2d 741, 753-54 (D.C..

. Cir. 1992) and holding that the dewatering of sfudge did ot constitute “treatment” because there was 00
intent to aiter the character of the waste); bus see United Stares v Pesses, 794 F. Supps- 451, 1ST(W.D. Pa.

- 1992) (broadly mmmgmm“WmRCMM ssmupumdbyreﬁummCERCLA &,
©10129))- _

akbboandh

'S VAP




The ‘statute does not dpﬁne “transportation.” However, the RCRA rpgulationé include the
following definition of “transportation” at 40 C.F.R. § 260.10: “the movement of hazardous
waste by air, rail, highway, or water.” Again, although this regulatory definition refers to

. hazardous waste only, the Regions may apply an analogous definition when addressmg the
transportanon of solid waste. .

AN

3

. When assessing whether pamadar activities may consntlne duposal" under Section
7003, the Regions should apply the definition set forth in RCRA § 1004(3), 42 US.C. § 6903(3)
.. .EPA and the majority of courts maintiin that the lesking of waste satisfies that definition ** Itis
. EPA’s interpretation that the referencs to “disposal” in Séction 7003 therefore appha to passive
conta:mnanon“ and both intentional and umntenuoml dnsposnl pncuca" :

The RCRA statute and regulations contain two different sets of definitions of “solid

.+ waste’ and “hazardous waste™ TheregﬂaorydeﬁmnmsufonhmmCFR.PmZGl identify -

!\ ' materials that are subject to regulation under Subtitle € of RCRA.: It is EPA’s position, and 3t
: lmmmhwmmmmmmqmmmmm '

definitions, govern in Section 7003 amons.“ 7

* See: a.g. Waste Industries, T34 F.2d st 164-65; Acme Printing Ink Co. v. Hariford Accident

(5.D. Ohio 1984); United States w. Price (“Price I'), 523 F. Supp 1055, 1071 (D N.J. 1981). -

“ Price I, 523 F. Supp a8 1071; see alsax Connecticus Coastai, 989 B.2d a 1314, This definition -
: ofﬁsmd&ﬁmlu&tpmww“hmmum&“wfmhﬁfw
" permitting purposes, which requires intentional placement into or on any land or watex: See 40C.FR §
o " 260.10. [tis also distinet frons tie definition of “land disposall® for purposes of application of the Part 268
' ©. . land disposal restrictions (LDRs}. 40 CF.R §268.2 deﬁm“lmddw'forwkstoreqmaplm
B " inor on the land: Becauss CERCLA § 101(29) incorporates by reference the definition of “disposal” in:
RCRA § 1004¢3), s significant cumber of CERCLA cases have interpreted the RCRA definition. See. ¢.g..
HRW.Systeme; Inc: v. Washington Gas Light Co., 823 B. Supps 318, 339 (D. Md. 1993); accord Redwing:
Carriers v. Saraland Apartments, 94 F.3d 1489 (1 1th Cir: 1996); Tangiewood East Homeowners v. -
o Charies-Thomas Inc:, 349 F. 24 1568, 1572-73 (Sth Clr 1988); bm.m: c.g..Unmd.S‘mc.w CM
o ", .RealtyCo., 96F3d706(3d€m 1996k .~ -

' United States v Nomasmi'hmuacd md amml c« avmtcco;. 810 B.2d4 726,
. 740§ (smc.r. 19m.qmgl-m. Rq:.Na 198 (Pare 1), 98thCon¢,2:l Sm47-49 (1933). cere '
| denied, 484 US. 848 (1987 - ]

' W Seeeg. Valcndno! 836 E Supp: at 627 (cidng 40 CFR $ 26l 1 (b)(Z)}. C'onnccﬂcut Coa.m:i,
989F2dll I3l4-l$= . 2

 Indemnisy Ca., 812 F. Suppe 149% 1512 (E.D. Wis: 1992); Jores v: inmons Corp:, 584 F. Supp. 1425, 1436
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The broadest category of RCRA waste is “solid waste” as defined in RCRA § 1004(27).
“Hazardous waste” as defined in RCRA § 1004(5) is‘a very large subset of statutory solid waste-
* “Hazardous waste” as defined in 40 C.F.R. §261.3 is in turn a fairly large subset of statutory
" hazardous waste, as well as a subset of “solid waste” as defined in 40 CF R. § 261.2. Thus, -

when determining whether a particular material is a solid waste or hazardous waste for purposes

of Section 7003, the Region may be able to readily determine whether the material is a “solid

waste” under 40 C.F R. § 261.2 and also a “hazardous waste” under 40 CF R. § 261.3. [fthe = ~

material meets those deﬁmnons, then the analysns is compiete and the material is a “hazardous
wme. 49 . .

[f the material is not a regula:ory solid waste and ha.mdous waste or if it would require

too much time or too many resources to determine whether it is, the Region should determine

_ whether the materiat is a “solid waste” under RCRA § 1004(27) or 2 “hazardous waste” under
RCRA § 1004¢5), taking particular care to examine whether the material is excluded from the

definition of “solid waste”* and consuiting the Office of General Counsel and relevant case law as

appropriate. [f the material meets either of those definitions, then the analysis is compiete and the

‘material is a “solid waste!’ or “hazardous waste;” as appropriate; for purposes of Section 7003.

Some of the MW«bfmﬁdmem hazardous waste that can be addressed under v
Section 7003 include: (1) hazardous waste that is spilled at facilities where such waste is

generated but which are not required to be permitted under Subtitle C of RCRA and which do rot

have, never had, nor were required to have, interim status undes Section 3005(¢) of RCRA;

{2) solid or hazardous waste that is spilled during transport; (3) solid or hazardous waste that is
released from TSD units; (4) hazardous constituents in or from solid waste or hazardous waste;

" (5) gasoline that has leaked from tanks at gasoline stations;* (6) expended lead shot, spent. -
'rounds; and target fragments located in and around shooting ranges;™ (7) waste materials found at

siaughterhouses; (8) biological and chemical munitions waste; (9) waste oif and oil pit skimmings:
o tha:mbelowmérketablopeu'olmmﬁdmtomoﬂmlaim”(lmmed:calwme;(ll)- '

discarded material produced during pharmaceutical processes; (12) dioxin emissions from solic--
waste incinerators; (13) wastes containing radioactive materials (i.e:, radionuclides that are not -
exempt ﬁ-om the stamtoty deﬁnmou oE“sohd wute!‘). (14) wnh tlm mepuon of ma:enals luted

_ "’4061’&;26“(")(2),

S ”mehh&hmo&“mwmmlmmmm
. mmmumwm“mmmmmmthMMmm
.Ehmanoo Systens of MCMWMMJJ US C § 1432-. .

2 Zands, 179°F. Supix a8 1262 _
% Connscricus Coasrat, 989 pumsxs-rr g
- B Valmﬂntllf SSSF Suppt 3 I»SB-M;

et fm—
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in40 C.F R §§ 261. 4(a)(l)-(4) (: e., rnatenals excluded from the statutory definition of “solid
~ waste"), the wide variety of materials that are otherwise excluded from Subtitle C reguiation

under 40 C.F R § 261.4;(15) drilling fluids, produced waters, and other wastes associated Mth

.the exploration, development, or production of crude ol or natural gas (“Bentsen wastes”),

exempted from regulation as hazardous waste under RCRA § 3001(b)(2)(A). (16) fly ash, bottom
ash waste, slag waste, and flue gas emission control waste generated from the combustion of -

" fossil fuels, wastes from the extraction, beneficiation, and processing of ores and minerals; and

cement kiln dust waste (“Bevill wastes"), exempted from regulation as hazardous wastes under
RCRA § 3001(b)(3)(A), and (17) piles ofserap uree.

Seenon 7003 specifies tlut“ any person’ mcludee any pas or presem generaxor past or

‘presem transporter; of past OF present owner or operator of & TSD facility.™ Section 1004(15) of
~ RCRA defines “person” as including an individual, corporation; and political subdivision of 2
muwdlaeeehdepmageney andinmumnlityot‘tluUuitedSmet

The definition of “person” does not exclide corporate officers or employeee. With '

respect to carporate officer liability, EPA’s positiom, which has been adapted by at least one
~ court, ig that it is not necessary to “pierce thecorpomeved" in order to find individual corporate

officer liability (i.#:, corporate officers are not immune from personal liability for corporate
activities).” Thus, a corporate officer who is either personally involved in actual company
decisions regarding the handling of solid or hazardous wastes, or in charge of and directly

responsible for a- company’s operations with the ultimate authority to control the disposal of such
' wasta,canbehe!dmdmduallyhebleundetSecuonTM aseconmbmottothehmdhng, :

" storage, mmmuanspomomocdlspoulofe sohdorhamdouewm"

: “Tbl9“6uﬂmnﬂﬁdemmof¢ewpmof5m1003mpm”_
neghgent. off-site generstore The 1984 amendmients to RCRA clarified that the termy “any person” includes

'mypmtwmmmwmamohﬁnm Furthermore, the legislative ‘
' msmofmmmmr[mmnmmmmmmm '

contributed in the past or are presently contributing to the endangerment, including but not limited to:

am«m H.R.Rep.NosllB 9smc@¢.z¢scu.130c°ng.neg_a‘. : '

gmmregndles
L1137 (October 3, 1984)c:. _ - L _ .
* NEPACCO, 810 Pzd ats ' ‘ i
*1d. mmmmﬁnﬂuupMmmmmwmmgsoosmm

‘have discussed this issue: See; ¢.g:, Unired Stares v. Production Plated Plastics, Incs, 742 F. Supp. 956
(W.D. Mickx 1990), UnmdSmmn Conservarion Chemical Co. ofﬂlinot.r 133 F. Supp. 1215 (N D.Ind

1939)-

—.
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w,th respect to employee habnhty EPA agrees with at least one court that has heldthat an
employee of a corporation can be subject to individual liability under Section 7003 if he or she had |

the authority to control and in fact undertock responsibility for waste disposal procedures.’’

-. However, under RCRA § 6001, 42 U.S.C. § 6961, Congress specifically exciuded any federal

. employee from personal liability for any civil penalty with respect to any act or ormss:on wuhm
the scope of his or her official duties.

. Congress’ intended that the phrase “has conmbuted.to oris conmbdtmg to” be broadly -
' conswed." Section 7003 therefore imposes strict liability upon persons who have contnbuted or|
" are contnbunng to activities that n may prm an endangermem, regardiess of fault or

neghgenc&

EPA agrees with one circuit court that has stated that the plam meaning of“conmbunng
ta" is “to have a share in any act or effect.”"* It is not necessary for EPA to prove that the person
had control over the activities that may create an imminent and substantial endangerment.® For-
example, one court has heid that s person contributed to the handling and disposal of pesticide-

: relatedwastabecausethatpersonhad(l)conmctedwuhscompanythafomulatescomm -

‘grade pesticides through a process that inherently invoives the genem:on of wastes, and (2)
maintained ownership of those pesuc:des throughout the proca:. '

As indicated in Section 7003, a transporter is considered a conmhutor to waste _
management that takes place after the waste has left the possession or controt of such transporter

unless the transporter (1) was under a sole contractual arrangement arising from a published tariff \

. and acceptance for carriage by common carrier by rail, and (2) has exercised due care in the
- management of such waste: [n contrast to CERCLA § 107(a)4), 42 U.S.C. § 9607(a)4), itis
not nec«wyforthemspomto luvemﬂysdectedthemordupowﬁcdny“ -

Some other uamples of "eonmhnors" t'ot purposs of Sec;loa 7001’ are tl;e following:"

SN

' ”Ammmgmcaummmc $70F. sw 1468, 1491 (E.D. Wis. 1994y:

- "HR Rep:Na 1133, 98&6«;,245&(%3 1984)-4«» 872F.2d & 1383; Prfcc[
523 F. Supp: s 1073 \ L

9 Ses: cg;HR’.Rech 1133, 98!!|Cang: ZdSm(Oetohu'! 1984)'..4“», 872 FZdu 131T
“ 4caro, snsumsuqmngww.mwewmmnmym(l%l).

"6 1d. at 1383; accord Valenane LIE, 83 F. Supp.at'lilZ(ﬁndmgmhableevemhoughhe e

' haimanhwq;memudhandﬁngofﬁcmalmhesuek
' S dcero. §72F2d s 1384 ‘ -r.»
- ® Valennirie UF, 885 F. Supp: st 1512, |
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| (1) an owner who fa.ils. to abate an.'_exiéting hazardous condition of which he or she is aware;**
*(2) a person who owned the land on which 3 facility was located during the time that solid waste

leaked from the f‘aczhty," (3) a person who operated equipment during the time that solid waste

 leaked from that equipment;® (4) a person who installed equipment that later leaked:*’ (5) a

person who simply provided a receptacle for existing wastes;* (6) a genmtor who-sold below

- grade materials 1o a reclamation facility in order to dispose of them;*® and (7) a county that sited,

hcensed, and ﬁ'anchued a privately owned and operated landfill for the disposal of mdustnal
wastes.”® : _

i ' 3.' S * Ic l -l. -
Liability under Sectiont 7003 is strict. EPA does not need to show neghgence or wdlful

misconduct on the part of the defendsnt or respondent.” The legislative history of the 1984
amendments to RCRA states that the “amendments clearly provide that anyone who has

" contributed or is contributing ta the creation, existence; or maintenance of an imminent and
substm.lendmgermentlsmbjecttotheeqmtableunm“tyof[themm},mthomregudto .
- fanltorneghm _ - L S

4- ‘ E ] | - II- Io‘lol..- v » ‘ . fte !

. Congrm lmended Section ‘1003 ta be acod:ﬁuuon md ‘ekpaiuidn of the common law of -
‘public nuisance:™ Courts have recogmzed that Congress intended to impose joint and several
- liability where the injury is indivisible:"* Thus, if the defendants or respondents have caused an

indivisibie harm, each may be held Inble for the entire harme. EPA's position; which has beers-
adopted by at least one court, is that when the respondents or defendants befieve that the harmis

divisible.theybwdmhrduofdmmmgdiﬁﬁbﬁityofmmmeﬁegatowhich - Ry

“ Price I, 523 F. Supp: st 1073-74:.
 Zands, TT9F Suppe s 1268
“@. i
'.Sf[d_ . L . , K - _
: “EnﬂmmmchﬁmcFmdaLme?MFZ&”! 336(4&(.'&' 1983},.
"VM&ESSSFSmulSM- ' o
0 Wamtndnm 734?21:161-61.
C M dcero, $T2F 23T =
7 HR Repi No 19&93&%2456‘,?“! umlmx

7. RenNa%lTZ.%dtCoug,lsSm.us rlpmudml”OUSCodaCmg;kAd.Nm :
5019,502%. _ 3

™6 Unired Sl‘a!cw Va[cudm ("Valmmuﬂ") 856 F. SmGZT 633 (E Wyu 1994) (“m'!'
Con:cmdol Oundcal, 619 E Supp. - 3 199)} -




. €ach respondent or defendant is responsible.”

, However, considering the adequacy of evidence of each responsible person's liability,
ﬁnancxal ability, and contribution to the site, as well as the constraints unposed by the Region's

limited resources. the Region should attempt to be inclusive with respect to the responsible

" persons that it pursues in its action under Section 7003. The Regions.can assess a particular

. responsible person’s “contribution to the site” by considering that person’s contribution to the

conditions that may present an imminent and substantial endangerment, as weil as its participation

in any previous phases of the requn'ed actions.

V. - ACTIONS AND RESTRA.INTS THA‘I' CAN BE REQUIRED

Section 7003 gives courts the authonty to order each mpon.uble person “to take such-
other action as may be necessary.” “The forms of relief which are ‘appropriate’ must be-

determined on a case by case basis in ordet to achlmthe remedial [and protectiveness) purposes |

contemplated by [RCRA} e

- Courts have conmtemly relied on the iegulmve hmory of Secuon 7003 to interpret the:
. breadth of EPA’s authority and courts’ discretion under this section:. They have concluded thas
this section was intended as a broad grant of authority to respond to situations involving a risk of -
substantial endangerment to heaith or the environment. Most courts have found that“Section -
7003 empowers the Court to grant the full range of equitable remedies . . 50 long as such relief
serves to protect public health and the environmient.™ The section’s broad grant of authority to
“take such other actions as may be necessary” includes “both short- and long-tesm injunctive .
relief, ranging from the construction of dikes to the adoption of certain treatment technologies,

. upgrading of disposal fucilities, and removal and incineration.”™ This authority also inciudes the

authority to require in appropriate cases ummnmenm assmmenr, controls on ﬁnure operanons,
and, potentially, envuonmml restoration. X

A Im::mMnm
Interim mummmaybeappmpnaeundaSmoumdepewngomheurgmy of the -

. situation.”™ EPA or 2 court may ordes the containment, stabilization; and removal of contaminant:
| sources. mmmowammymSmon?wstomMmphngw ‘

| ”0m&6’on630?$m1t140!‘. _ o
* United Statas v. Pnu(“mm 688 F.2d 204, 2!4(3dC|r 19szx~. T

. ™ Valentine I, SSGF.Supp aﬁi(mmmw&chudmdmhontyu
-Section 7003 : ‘

_ ™ HR Commmﬁmlh:%ﬂ’cn %&Cﬁn:.lu&nszum; _.
- ”UnmdStamvRohnahdﬁacf.’a.(“kohnmdﬁmm u=3¢|265; mt (SdCu- 1993} a



| ~ (6) provision of an altmanve safe drinking water supply to an impacted ares. .

Lzo-,

testing programs as part ofa broader set of required actions. For example, the Region may issue
an order under Section 7003 to require munedxate security and cleanup action in response to
hazards that have already been identified and to conduct additional assessments of potetmal
threats. .

A few examples of interim mieasures that have been ordered under Section 7'003 and that

. EPA could order administratively or seek judicially include: (1) removal of drums and other .

containers;® (2) recontainment of all leaking barrels, construction of a new building and

movement of all barrels inside, and containment of all contaminated soil and storm water:** and

(3) assessment of the integrity of tanks and impoundments on-site and performance of any i interim
Mmeasures necessary to prevent releases. EPA and courts have also required interim measures thar -

- focus on. s:tesecumyandpmennngupom including= (1) installation of a fence around- the

site. and the posting of warning signs;™ (2) construction of a barrier around contamination and. .
runoff controi mechanisms; (3) groundwatu stabilization; (4) temporary measures that might be- S
necusary to protect wildlife from exposure;™ (5) tempom‘y evacuation of the affected area; and 5w .

'B. - Investigation and Assessmens. - , . |
 The legislative history of Section 700 cledrly states that Congress intended Section 7003
to give EPA the authority to obtain relevans information about potential endangerments.* EPA
may also gather information under RCRA § 3007, 42 U.S.C. § 6907, or RCRA §3013,42US.C.

" § 6934, where those authorities apply: A few examples of investigation and assessment actions:
. that have been ordered include: (1) sampling, testing; and analysis of media to determine the:.

IR

natureandmmof_contaminaion;'.’(ZJ'Wofthqimegityot‘mksm&npoundmans'_ :
on-site;* (3) evaluation of the nature'and extent of any migration of hazardous wastes from ther

- site;¥ (4) a survey of affected receptors, studies to assess exposure, and studies of the effects on

healthmdthemomam(i)pﬁmohmkmmd(ﬂp«fomoﬁ .

consenugwdm. mmmo{mhngmdm

Y See; 0.2, WMMWMMSOMB’RM’J’, 484F Supp 13& 148 (ND Ind, 19801
" UnlndSmmu Vertac Chemical Corp:, 439 E. Supp 870, 373-75 (B.D Ak 1930}
"S’aValmdmI,SSéF Supp. ¢623M625n.4& '

: “[d ‘

' “HR.Rep.Nall”.”deZdSﬂ(l?Nh :
' See. ¢.g., Vertac, 439 B Supp a8 §75-76 (mmmmmm

[

% Valentine LT, 88S F- Suppcas 1S10:. . & Cs

"7 Unived States v. Rohm and Haas Co. (“Wmdlfmll’).?%? Suppe | 1255 1259 (E.D Pa
l992),mdan other grounds, 2 F.3d. 1265 (d Clr. 1993, -
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dxagnosnc study of the threar. that hazardous wastes leachmg from a [andfill posed to a public
water supply : '

C  Long-Term Cleanup W

 Under Section 7003, EPA may also order or seek-a court order requiring long-term:
cleanup, including the design, construction, and implementation of any measures necessary to
" abate the condntzons that may presem an endangennent."

EPA or a court can thus require extensive work under Section 7003. For example, EPA -
may seek. administratively or judicially, to require the responsible persons to: (1) identify and
evaluate potential remedies; (2) design, construct; and unplementa chosen remedy; (3) provide an
alternative safe drinking water supply to an impacted area,” including connecting affected areas to -
a mumc:pa.l water supply; (4) install or restore clay covers and containment walls over and around
certain areas of contaminated soils; (5) instalf and operate a wastewater treatment system as an
alternative to impoundments contaminated with historical wastes; (6) close contaminated
" impoundments; (7) remove all wastes from the site or facility; (8) implement 2 groundwater -
recovery system; (9) provide access to state and federal agencies; (10) monitor the effectiveness
of the remedy; (11) provide samples from monitoring weils (o EPA and the state for analysis;”*
(12) provide periodic reports to EPA;” and (13) provide resources and information that will ailow
a local community to develop the capacuy to monitor and enfom comphm with an order
- lssuedbyEPA Or 2 Court. )

D.  Controls on Future Ogerations: -

Section 7003(a) explicitly provides the authority to a court to restrain handling, storage, - -
treatment, transportation, and disposal that may present an endangerment. Therefore, RCRA
§ 7003 actions are particularly usefisl to require the responsible person to cease any ongoing: - -
activity that may contribute to conditions that may present an imminent and substantiak
endangerment. Sectiom 700¥ authorities may also be used ins appropriate circumstances to unpose
controls on ﬁxture opmonut any fmln:y or sntu regnrdlm of whethurt isa pemmted RCRA
famhty o

: "anf sssnduzm , : -
L P rd 213, quodng&&CommﬂantNo.%lFC!l %&Cong. :umusz
 Seaid, 214y S S
n Vertac, 489 F. smusss-s% : 2.

" Valentine IIT, 385 F: Supp. s 15102
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One court has ordered that “[n]o party shail move any drums, tanks, containers, cartons,
chemicals or chemical residues” at the facility.” EPA may aiso seek or impose restraints.on
actions that are related to conditions that may present an imminent and substantial endangerment
such as: (1) shutting down a groundwater recovery system that is creanng athreattothe
environment; (2) shutting down an incinerator that has inadequate controls; (3) terminating all '
facility operations until ail workers have been adequately trained in hazardous waste management; -
(4) installing new pollution controi equipment on a treatment unit; (5) applying for and obtammg
appropriate pemuts, and (6) constructing seconda:y containment. -

Ta theextem appropriate to abata conditions thumaypmm imminent and substannal

endangerment, EPA also may seek to accomplish eavironmental restoration using the broad.
- authority of Section 7003. Congress intended this authority “ta invoke nothing less than the fuil -
_equity powers of the federal courts.™ Thus, where solid or hazardous waste may present an
'imminent and substantial endangerment that consists of or includes ecosystem damage, EPA could
.- obtain restoration of the environmental damage.”® This form of recovery could include, for '

example; restoration ot' wetlands affected by releases of pollmm

Itis EPA's position that tha Agency m:y use Secuon 7003’ to recoves ﬁ'om responmble

‘ _penomcoasexpendedtoaddrmapotenndendangm Since Congress, in enacting the

endangerment provision of RCRA, sought to provide federal courts with flull equity powers, the

_ equitable remedy of restitution should be svailable under Section 7003.” Therefore; pursuant to- .

common law principles of restitution,. “the recovery of costs incurred by the United States

pursuant £o its activities under RCRA may be an appropriate form of relief in an action brought -

L ma;nsbmm'mb.ms Supp. st 145 . .
 Price IF, 688 F.2d s 214, The Senate Report on the 1984 amendments expressly approved

'MImmdmmmmnSmmOSwaMaabmdmofmhmww
: ordcafﬁmaﬂveeqmublerdn& -

”Atlmmmhhﬁ&ﬁcm&hﬂdmun@hmmmm |
SaComcmdonChcnucal.GBF Suppeae208. o ‘ .

% Ses e &. NEPACCO, 810 F.2d 88.749-50k

7 Price IT, 688 B2d st 214 (mmmmmwmwumsn
cwumanhmﬁ“[r]mbmmmﬂmummhuma c
ummeayfmdmbehablé'y. L : |

. .

.
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‘pursuant to RCRA Section 7003. """ While deveioping their cases under Section 7003, the -
Regions are encouraged to assess on a case-by-case basis and to consult with the appropna:e

. contact in the Office of Enforcement and Compliance Assurance (OECA) on the cost-
effectiveness and appropnateness of seeking recovery of costs. Costs that may be recoverable
include EPA staff salaries and expenses, contractor support, indirect costs,” and other expenses
: assoc:ated with mvesngatmg the site or fac:hty

[n March 1996, the Supreme Court demed recovery (o a private party f'or past costs'in a
case brought under RCRA § 7002, where the site no longer posed an imminent and substantial
endangerment at the time the action was brought.'® That decision, however, does not address a

restitution action by the United States under Section 7003. Courts discussing cost recovery under - |

RCRA, including the Supreme Coust in its March 1996 decision; have frequently noted the unique

- - function of the govemmem in implementing the statutory scheme: Further, the United States’

position remains that, in appropriate cases, restitution is avulahleundu RCRA § 7002 when the -
| coust’s Jumdtcuon is property | mvoked under the statute:

C 2 mwmmmpzm

Costs incurred by EPA pursuant to RCRA § 7003 may be recoverable under CERCLA.
§ ';07(a) The courts have generally agreed that EPA can recover certain costs under CERCLA-

. § 107(a) for actioris taken under other statutory authority as long as each of the elements.of

CERCLA § 107(a) is satisfied: Costs incurred by EPA pursuant to 3 RCRA action may therefore
be recoverable under CERCLA § 107(a) to the extent that such costs are (1) incurred as partof a
“removal” or “remedial” activity, as those terms are defined in CERCLA § 101,42 U S.C.
§ 9601 (2) incurred in responding to a release or threat of release of a CERCLA hazardous
substance, as defined in CERCLA § 101; and (3) not inconsistent with the National Connngency
Plan (NCP) 40 C. F R Pmsoo."*

v

. % Conservarion Chemical, 619 F. Supp: at 201; accord United States v. Sheil. 608 F. Supp.-1074;
1078-79 (D. Colox. 1985); Mayor of Boontom v: Drew Chemical Corp:, 621 F. Supp. 663, 668-69 (DN.J. .
1985); United Starez v Ward, 613 F. Supp 334, 398-9500 (D.N.C. 1985); United States v. Hooker-

. Chemicals and Plastics Corps, 680 F. Supy 546, 558 (W.D.N.Y. 1988%

® United States v: R W. Meyer; Inc=, 889 F.2d 1497, 1502-05 (6th Ciz. 1989, cert: denied, 494 US.
1057 (1990); United States w Hardage, 733 F..Supp 1427, 1438 (W.D. Okls. 1989, aff°d, 982 F.2d 1436
(10th Cir: 1992); cere. denied subs nom Advance Chemical Co. v. United Stares. $10 U.S. 913 (1993).

. ' Meghrig v: KF.C. Westarm Inc; 116 S.Ct. 1251 (1996) S'nabodgﬂculmrd&:m&

Surplus Ins. Co. v- A.B.D: Tank & Pump €2, No. 95 C 3681 (N.D: IIL. Sepe 6, 1996) mmhcs,,mz; B

. Baugrv. Beazer East. Inc:, 4CV-93-1182(199103. Dist: LEXIS 10970) (MLD. Px July 28,.1997), in..
MMMWMW;bdeMMMaWMWMm&:-
Section 7002 actiom.. | . . _

I Seo. 0.2 Réhmawfmm 2F3dat 1214.75

- :..-,«_;r:.v_uf;\-gm . oo cSCPLE
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" CERCLA § 107(a)(4)(A) permits EPA to recover response costs incurred as pm of either

“removal” or “remedial” acmns The Regions should examine CERCLA's broad definitions of
“removal” and “remedial action’ ’ set forth in CERCLA §§ 101(23) and (24),42US.C. '

- §§ 9601(23) and (24), to determine the potential scope of cost recovery.- Costs that may be

" recoverable include EPA staff salaries and expenses, contractor support, md:rect costs, and other ‘

‘expenses associated with investigating the site or t‘ac:hty b

: In United States v. Rahmad Haas Co., the U S. Court of Appeals for the Third Cu'cu:t .
- . ruled that the costs of EPA’s oversight of a response action conducted by a private party cannot

be recovered under CERCLA § 107(s).'® The United States believes, however, that the: Roam

and Haas decision was incorrectly decided and applied an overly nasrow definition of “removal”

to exclude costs of overseeing private party work. Other courts outside the Third Circuit have not -

.. followed this aspect of the Rohm and Haas decision'® Nonetheless, the Regom should consult
there!evantcaselawbeforepurmmgacostrecovuymom. S gt

sl

VE RELEFAVAILABLE :

Section 7003 a!!ows EPAto “brmg suit mthe appropriate duu'lctcourt' to seekcenaur
relief. Itmmommwmmadmmeommwm«onconm:
-thndec:dmgwhahenomma;udnadmonormmadmm:uworduunders«non
7003 the Regonmouldconsdsmefolbmgm .

Ifthemmmncuaa&cdnyo:utemqmemed:mmon.‘“theqwckmwayto
~ get work started will generally be to issue a unilateral administrative ordér (UAO).* An -
‘ adnummnveorducmbeuwedumuﬁ?Ahnmdmum&ngthemnumm
Ahemauvely;ashonpmodufmmbeprmdedtonegomanAoc., 3

. Rmmammszncmm

[ gug o, Atlantic Richfleld Ca v. mricmAirlmn; 98 F id 564 572 ( lom Czr 1996) (hablc
pmmuswﬂmﬂhhmghmmuhmmdﬁnamwmmmk
New York v. Shore Realty Corpe, 759 F.2d 1032; 1043 (24 Cir. 1985); United States v. Ekotek, 41 Eav't

" Rep. Cas. (BNA) 1981 (D: Utak 1995); United Stares v. Lawe, 864 F. Supp: 628, 631-632 (S.D: Tex..

' 1994); Californta Dep't of Taxic Substances Control v SnyderGeneral Corpe, 876 F. Supp. 222, 224 (ED. -
- Ca'1994) (holding that a propee construction of CERCLA ailoys for the recovery of costs incurred iy

wmdmmmbye&:mpmum);&ﬂﬁmuptofrmm:m
Control v. Lauisiana-Pacific Corpr, No. Civ. S-89-871 LKK (E.Ix Ca May 10, |994):. .

" ‘“mmwmmumm&ummm“mmm
 endangermens.” mmmmmmmmwmau
mm&mmmmﬂmm .
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The Agency may also seek unmed:ate Judxczal relief or issue 2 UAQ and seek judiciai

- enforcement of the order, if necessary. [fthe responsible person is recalcitrant, the most

. expedient avenue will often be an expedited judicial enforcement action requestmg a preliminary
injunction or temporary restraining order. If the owner of the facility or site ig unwilling to
provide access to the person who will be pcrformmg the work there; a judicial referral may be
needed to gain access. [n such cases, the Region should consult with DOJ immediately upon -
discovery of the conditions requiring immediate action. A judicial enforcement action requires a
~ referral to DOJ and the preparation and filing of appropriate pleadings in district court. This can
be accomplished expeditiously in appropriate circumstances. For a preliminary injunction or
témporary restraining order; the pleadings filed should contain a succinct statement describing
how each reqmrement ot‘ Sectxon 7003(a) has been mel:. as well as the i mjuncuve ‘relief sought.

‘Where noncomplmwe is antlc:pated but immediate action is not required, the Region may.
issue a UAQ first and initiate judicial action only after the respondent has failed to cnmply Ina
suit for enforcement of a previously issued UAO, EPA is more likely to obtain judicial review on
‘the administrative record (undes the“arbm'axy and capnaou" mndard of nmew). rather than a
ﬁzll heanng or trial of the i :ssum - .

'B. . Administrative Orders S |
The plain language of Section 7003 gives EPA the direct authority to issue administrative

" orders without the need for civil referral. Nonethéless, early communication with DOJ can be

helpful to the Regions, particularly in situations where the respondents may not comply with an
administrative order: EPA does not interpret Section: 7003 as requiring EPA to file an Co
administrative complaint and provide an opportunity for an mdentury hearing before any
adnumstranve law judge prior to issuance of the order:

InanyadnummnveordermectunderSecuon?OOS thcﬁndmgsot‘factshoulddmnbe :
theproblemsatmemorﬁahtymdrdmzhemtomemmreqmmdtoabmcondmons:hu
maypresemanunnunmmdmbsunudmdmgm Itis mmonm&hatﬂieﬁndmgsoffact
support uch element of the relief sought:

To tmnumzs the potenmlfot couﬁmon between: mponab!e persons and theAgency
. concenungtherequredact;m orders issued under Section 7003 should clearly describe thq-
* required actionss An order may dictate discrete tasks such as installing appropriate signs, . -
ensuring that personnet handling hazardous wastes are properly trained; and removing drummed::
_wastes. Whn the conditions at the site o facility are not sufficiently well-defined to ailow a-
precise description of the worl to be performed, the order may require specific assessment work
- and the submission of work plans describing the steps necessary to abate the conditions. These: .
planswouldbermewedbyEPh.mod:ﬁedbyﬂumpoudmwmrdmmthEPAcommm:
andnnplmnmeduponapprovalbyﬂ’&. ‘ Yo _ : .

L~
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I some situations, the Regions may find it most effective to require the respondent to

_ meet site-specific performance standards rather than dictating the work to be performed.” This

allows a cooperative respondent latitude to choose the methods for achieving EPA’s objective. .
For example, an order couid require the respondent to prevent migration of a plume of

. contaminated groundwater within a specified time frame. This type of order should require the
' submission of work plans designed to meet the performance standard and, upon:approval of the
work plans by EPA, incorporate the work requirements into an order. When decxdmg whether ta

issue an order that does not specify the work to be performed. the Region should assess the

‘ sophxsncanon and technical capa.btlmu of the respondent and its agems.

An order :ssued to more tha.u one petson may either a.sugn discrete tasks to dxﬂ'erent

" respondents or specify that all respondents are jointly responsible for performing all tasks required -

by the ordeér: In the latter case, the order may cite the responsibility of each respondent to
cooperate with the others. A decision to issue an order assigning discrete tasks may be based on
an assessment that the respondents will be unable to work cooperatively or to divide the

mpons:bdny equmhty Altunmvdy separate; coorthnued orders may be usued to mh person.
" Inrare circumstances; if new information on a site and mponab!e penons is identified;
subsequent orders that require the same work to be performed or actions to be takern, the Region

should ensure that the due dates for specific deliverables in mbsequeuﬂy issued orders coincide -
with those in the earlier orders: The Region should also require each mpondem to cooperate

| mthaﬂotherrespondmandwcoordmmqrmuu

Inmycau;unlmﬁ?&behwnthehumudmable,ﬁeord&shouldmmmathe

" harm is indivisible and ltablhty is joint and severak. -

" The Reg:on may. negonmmAOC nf there are one of more financially v:able mponmbl&

pémnswhom(l)wxnmgmumnd\em\nnd actions, including any necessary controls on
future operations, and (2) willing to negotiste an AQC within a reasonable time frame: If the

. owner/operato® is not a pasty to the AOC, a separate AOC or UAQ for access may be necessary.

Theappropnmumepenodt'otnegotlmonsmﬂdependonthonaﬂnreofthecondxﬂonsatthe
particular site or fcility: Ifthe circumstances at the site or facility require immediate action, . -

issuing 3 UAQF may be less time consuming than negotiating an AOC. The Region has the-

discretion to issue a UAQ without engaging in negotiations for an AOC. Ontheothchand,thete
uemmmgmmmmmmeMMMw
proceeck Fotmmlcdaihmworkuuyproceedwitﬁlmdiwemdddaymhis:. N

 performed in thie cooperative relationship fostered by sertiement: - -

TR

- F N
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' theRegonmyﬁndunmyto issue a series of orders to different persons. When EPA issues |



The Region may compel action by issuing a UAQ. [f one or more of the respondents faif -
to comply with the terms of the order, EPA should prepare a referral for judicial enforcement
action to compel compiiance and to collect penalties (see Section VIII below). To achieve
maximum compliance with UAOs issued by the Agency, the Regions should closely monitor
compliance with each order and take pmmpt action to collect penalnea whenever violations
occur. -

A UAO issued under Section 7003 should include the following elements:

B W-m section should set forth EPA's authority under Secnou |
7003 to issue the otﬂeund cite the delegmon of this audlonty to the Agency officia)
s:gmnstheorder '

R W-mmammmmmammmmamwgn
" requirements for issuing an order under Section 7003 huheumctandthatﬂ:emon&
orduudmnmuytopromhwthorﬂnmmm -

o mmmtng-mmonmadmhdewmmmnuchafmﬂegﬂ
requirements for a Section 7003 order has been met. The order should expressly conclude
that the conditions at the facility or site may present an imminent and substantiab
endangerment. In orders issued to more than one person in cases in which the harm is
indivisible, the Region should also include a statement that each respondent is jointly and
severaily liable to carry out each obligation of the order and that failure of dne or more
mpondmumeomﬁydmmﬁeqtheobhm“ofmyomumndmmpafnm

. mm;m'mmﬁdmidﬁﬁfy'mthmhmvﬁmw

a schedule that includes appropriate reporting and approval requirements. - As appropriate;
- the Region may alsg include provisions for the following performance standards; access;

. quahtymump&gdulmdlhluy and record preservation; and other necessary
i prmnmnt: mcrdnrmyﬂwwludemormwmwworkmgmnhme

. Qmmmnfz T&cordushouldmdudumofdmmpondmmghtm
: requess an opportunity to confes with EPA regarding the facts presented in the order and

" the terms of the ordes= The order should provide a deadline for requesting a conference;

- whicl, if possible; should precede the effective date of the order: If 3 conference cannos-
: behddbefunlhceﬁcnudﬂcoﬂhnm uwhh&amwu :
possblo: 5
“ £

« il
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K Notice of intent to comply ~ The arder should require the respondent to submit 2 notice

of intent to comply with the-order. This nouce should be due shortly aﬂer the e&'ecnve
date of the order.

. Notice to the affected state — The order should recite that notice has been prowded to the
affected state in accordance with RCRA § 7003(a).

. Enfmm-— The arder should set forth the potential pemltiu for noncompliance.

. mgn_gf_nm Thoordushoddumdnuumdngmaprmlymed
byEPA. Thmnnymdude: .

- thenghﬂtodmppmwofkpuﬂumduuduﬂuordawnqmtlw &
raspondeuttcconectwworkdlmlndwuq\mdnmspoudaum
perfumldd:ﬂonl.ltuh; :

- mwmmnmmmmmmmy
: pmnnm;mmponduu’smwcomplywnhtbmufm«dw

. thnnglutopcfommyofﬂ\espnﬁdmkumyad:ﬁmuﬂmtwm
promhedthandthemmm = "2

- menghwmmmmnedbyﬂﬂ.m _

- ammnmmphmmmumofmoordcdoumrﬁmthe
mmndmdmohhmudukﬂ“mmoﬁuwphubhwmor
fedcrﬂlswsmdug.llmm o __ v

e MMW Tbeordeuhoukleommummmgthatﬁl'&
. may modify or revoke the order based on information received from the respondent or -
discovered during the course of implementation of the ordee= Any such modification.
should be incorporated into a revised order and issued to the respondent in the form of &
modified UAQ: Each order should also provide for a clear termination point.’ This may be'
accomplished by requiring the resporident to provide EPA with & written certification thag
it has satisfactorily completed ail of the work in accordance with the order, followed by
EPAWMWMthﬁomEPAMmemMM
avuuhwﬂhtbmmofmmmmm . .

Section 6001(b)(1) of RCRA provides EPX the authority to commence an administrative .
« & mﬁmuﬁmmm&d«ﬂdmmwwmmm :
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enforcement authormes including Section 7003._ Section 600[(1))(2) of RCRA, 420US.C
§ 6961(b)(2), requires that “[t]he Admministrator. . . initiate an administrative enforcement action
. against such a department. . . in the same manner and under the same circumstances as an acuon
would be initiated against any other person.”'” -

Secuon 6001(bX2) of RCRA provides that no administrative order issued to a federal
department, agency, or instrumentality shall become final until such department, agency, or -
instrumentality has had the opportunity to confer with the Administrator.'® It is EPA’s posmon
that the federal entity should first confer with an appropriate regional official prior to seeking 3
conference with the Administrator, and that if, following the regional conference, the head of the:
federal entity wishes to confu- with the Adrmmsn'ator the procedures dacnbed below should

apply.

In each UAO issl.ied to a federal entity, the Region should provide explicit instructions '
" regarding the conference with the regional officiab. The order should also state thatin the event .
the conference with the regional official does not resalve the issue(s), the head of the affected
federal entity will have the opportunity to confel' with the Adnumsmtor provnded it complies with

~ the following UAQ prcmsmns.

e Withmtendaysaﬁutheconfermmmdwregomloﬁaakﬂlehudofthefederak :
entity, if it wishes to confes with the Administratos regarding the UAO, either through an -
. exchange of letters or through a direct meeting, must file a written request addressed to. -
~the Administrator seeking an opportunity to confer with the Administrator: Unless.
conditions at the site or facility require otherwise, EPA may ailow an extension of the
period for filing this requesk: The request should be served on the Administrator with a
copy to the Director, Federal Facilities Enforcement Office; and ail parties of record for
the agencies, including regional personnek: [f'the conference will occur through an:
exchange of letters, the letter requesting the conference should specifically identify the -
usme(s)thatthefedenlamymshaunmnmmmtocomde [£ the federal entity
wishes to confer through & direct meéeting, the request for & conference should also - '
- specifically identiffs the issue(s) thas the federst entity proposes to discuss with the
‘Administrator; as weil as the person(s) who wiil represent the federal entity: In additions;:-
as part of its request for & conference either through an exchange of letters or a direce -
‘meeting, the head of the federal entity should attach copies of all necessary information .
regarding the issue(s): Failure to request a conference within the ten-day period or. within = .-

N

%% However, becauise the Anti-Deficiency Act, 31 U.S.C. § 1341, makes payments by federak
agencies subject to sppropriation of funds by Congress, there might be unique fiunding issues that arise withs:
regard to funding of worle: Further; the Regions should inchide the following in each order to a federah. - :
.w“NMmMMMmhmmmbmummm :
;¢ 1%RCRA § 6001(bX2} coutrasts with Executivg Order 12580 on Superfind lmplementations: ..
" (January 23, 1987}, Mmﬁ?&mmmtmbeﬁnmmuﬂumum .
-depmuammchERCLAﬁlOé(ak o -
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| an approved éménsiop-of that period will be considered a waiver of the right td confer
with the Adnﬁnistra:or :

¢+ - I[fthe conference s ta be conducted through a direct meetmg. the parties of record for the. -

agencies may request to be present during the conference. This request to-dttend the
conference shouid likewise be in writing and served on the Director, Federal Facilities
Enforcement Office, and the parties of record for the agencies. After a determination is
made that a direct conference will occur, the Administrator will notify the head of the .

- federal entity who requmed the conferm and the parties of record for the agencies.

¢ -Fouowgmammmnofthcconﬁrmapmndwgnmd&ythe:&dmuuamormll'

- 'provide a written summary of the issues discussed and addressed. Copies of the wriiten
g o sununarywmwpmwdedmdwmuofrmrdfwﬂwm Within thirty dasys of

the conference, the Administrator will issue a written decision with appropriate instruction -

regarding the finality of the ordes: This decision shuuldhemdepmot‘theadmmmnve
recordﬁ!mfonehuhmeomptlet _ : _

 As noted above, EPA may enter inta: AOCs under Section 7003 whex the Region believes

usmggﬁedorﬂywhenﬂmmnmanfmhtyormmypmm“mnmmdsubmnm

- endangmmpwmedmgommmgmﬂlymtmubb , i ®

An AOC MM@&&M#&UAC(&HWWBZ a.bovc)‘. Thc
Regonmyﬂwmwmdu&mmAOCpmmrdmm ,

.&Mﬂm-mmmemMﬁmm
- amounts for different classes of violations (for exampie; one amount for failureto- -
complete work tasks and anothes amount for failure to submit reports). This provision:
should clearly state that penaities begin to accrue on the day after complete performance is
due os the date a violation occurs, and that the penaities are due to be paid at a time:
- certaim, generally after a written demand for psyment= Ses; ¢.g, Federal Claims Collection
Act, 31.U.S.C. § 3711 ot seqx; Federal Claims Collection Standards, 4 CFR. § 102.2; and
EPA regulations at 40 C.F.R. §§ 13.9 and 13.11. This section should also provide fos:
m:monmymﬂsupdmdpmhymeWﬂMncmwmm
psmofmwb&dp«ulnudoumﬁm&mmﬂmﬁmw&mm :
perform work undes the ordes nor does it EPA from pursuing any remedies o¢
‘mmmnnuybewadahbbymo mpondds&ihmmaomplya‘foudum

- "MSMMmmmmmmdmmmdﬂmmempombhmms ;
- capable of performing the ordered actions within negotiated time frames: Because Section 7003
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compliance with all AOCs, Regions should closely monitor compham:e wnh orders and
assess stipulated penalues as appropriate,

. MM_M!'_ An AOC for extensive cleanup work should

include provisions for the resolution of disputes between EPA and the other parties and to

_address the occurrence of force majeure events.

B _ _ngm_qj_;_gnmbyggn — At least one court has recently held that there is a right to
©- ¢ contribution in actions brought under Section 7003.'” This conclusion was based in part
on the principle that a right to contribution is an essential component of joint and several

liability: Therefore; respondents may seek some representation in an AOC regarding their

.. right to contribution: Thekegxonsshouldbeca:eﬁnnot to suggest that this right can be
granted or denied by EPA. Because this right arises by operation of law, an AQOC issued
under Section: 7003 should do no more than acknowledge any r:ght to contribution that 3
respondent may have.‘”

‘ Foraddmomlgmdmcem«mlaofspeuﬁclanguagethamaybeuaedmmAOC
: undu 7003, the Regions may consult with the appropriate contacts in OECA’s Office of Site
Remediation Enforcement (for facilities or sites needing cleanup work) or Office of Regulatory-
Enforcemenr, RCRA Division (t'or facilities or sites n@dmg restraints on future actxon)

Section 6001(b)(1) requires that any voluntary resolution or settiement of a RCRA
administrative enforcement action against a federal entity be set forth in a consent order. Where:
the potential endangerment presented allows for brief negotiations, the Region should negotiate -
an AOC with the&daa!amzymgﬂumpmcedum dmxtwouldusewuhapnvatepmy

- AsnotedeecnonVLBIbm SecuouGOOl(b)(Z)ot‘RCRApmwdsthuno:
admmmmveordumedmlfdaumshnnbmmeﬁndquhmhuhadthe
opportunity to confeg with the Administratosz [n EPA’s view; this requirement applies to UACs.
only. B&m@pmamm:mﬂmofhmumnmbemform

' fed«alenntytoconfuunchechonﬁOﬂlmthmpeatothesenledm C

Anm;uncuonwacomtotderreqmnngmcrapondmwathctakemmonornottake-

- anaction, dependmgonmammuthe&mmyorme Whﬂemangnsd;screnonto

.-

9 Yalentime I, 856 F. sm 627

_ o Bmmmbmnghnthmm?&Bmmofmln(snid), aprmtr
hugm:maubh:hpmaﬁm«dhahmtymammmm .

'.le"llil .
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1SSue an m;uncuon. a court may order either a specific acuon or a restraint from acting. [n’

~ addition, it may use its discretion to order all or part of the relief requested or to order other relief

that it deems appropriate.'® The plain language of Section 7003 gives courts the amhonry to
issue injunctions to abate conditions that may present an imminent and substantial
endangerment.''® The means by which a court will order spec!ﬁc actions or restraints on action
may include temporary restraining orders, preliminary injunctions, and permanent injunctions. A
temporary restraining order is a judicial order that prohibits specified activity or otherwise "o
maintains the szatus quo until the court can hold 2 hearing on the issue. A preliminary injunction
is a judicial order requiring 3 person to take or refrain from specified action until the court can
hold a trial on the issue. A permanent injunction is a final judicial order that is issued after a irial
on the merits and that requires a person to take or refrain from specified action. Attachment $

- further describes these legal mechanisms. When choosing whether to seek a permanent
' mjmnpmmmmttwmgmmmwwm .

clou{ywnhDOJumlyupoublc
D' mm. - - 'I-I . .
In addition to describing judicial relief availabie under Section 7003, Attachment §

wongmordul.menmtmdmmafmwmwofommluandrmm
of settiements. , , .

VIL OTHER REQUIREMENTS AND coxsmmnous’- B

Secnon‘fOO!(a) pmwdstlmbefondw;lmmmmmm mc&

| mumwm“mm If EPA and a state have entered inta 8 RCRA enforcement

agreement that includes an applicable notice provision, the Region should provide notice i -
accordance with thas provisiom: With respect ta mmmmmmmu

,_-gmdmprowdedmmmwdom

Smm&)mhmo{mmm mmm

substantial endangerment be given to the “appropriats locat government agencies” [t also

requires that notice be pasted at the site: Although the notice and posting requirements of
Section 7003(c) apply only to sites containing hazardous waste; the Regions msy follow the:
mumompmﬂdmmmumwm“m sites that contain sohdm

“"s:umzt.m rzuzu.lz.ams. msa m.mcm.c.lns.u..m o

"'Muzls-u.amucﬂmmm%-wcn,mchp.las-uszumym )

also,Constrvatton Chemical, 619 F. Suw.uZOI

A
-

' dmmwo{MOm mmmmdnmlnbim’ofpmw ¥
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. ' L ke gl bl
1. Noticetothe al

The statute does not specify a time period within which notice of an administrative order.

" 10 a state should be given, nor a method for providing such notice. Unless the exigencies of the
" situation require otherwise, the Region should normauy prowde written notification to the

. director of the stare agency having Junsdlcuon over hazardous waste matters at least one week
before the Agency issues an administrative order. Where the conditions require that notification
be given within a shorter time Erame. the Region may provide notification by telephone, followed

" by written confirmation, including the date and time of the telephone notification. The
adnnmstrauve order should recite that notice has been ngen o the affected state:

W'thout mdxcanng a time frame; Section 7003(a) requires EPA to prowde notice to the
affected state regarding any judicial action. When initiating a judicial action, the Region should
consult with DOJ regarding an apprapriate process for providing notice to the affected state.

- Incontrastto the nonce reqmremems of Secuon 7003(3) winch are tnggeted bya judxaak

* action or the issuance of an administrative order, Section 7003(c) of RCRA requiresthe © .-
Administrator to “provide immediate noticé to the appropriate local government agencies”
“[u]pon receipt of information that there is hazardous waste at any site which has presented an-

* imminent and substantial endangerment to human health or the eavifonment.” The Administrator

. must also “reqmre nouce of such endangerment to be prumpdy posted at the site where the waste -
is located. . . o

. To comply with the ﬁm notice requuemem in Secnon 7003(4:), the chlon may provide

written notification to.the local entity responsible for emergency response (such as the local fire

_ department or hazmat team), the county and/or city heaith department; and to the highest
official(s) in the city or ather political subdivision where the facility or site is located (such asthe-.
mayor, county executive; Or COunty Commission), as scon as possible after EPA receives.
information that condnﬂonutthcﬁahtyorntepmmmuummdsubm -
endangerment. E:thubet'ononﬂutlwkegonpmdumchnonﬁwwm an Agency officiab.

- may telephone the official(s) receiving the notlee to explamwhy thcnoueens bangsem and te .
answer any questions thc oﬁ’cu.l(s) may have:: :

The Regonmy ﬁ.:lﬁll thc posting reqmrement of Secuon‘mo:!(c) by including lauguage

in the judiciak compiaint or administrative order that requires the defendant or respondent to post.
- notice of the endangermm at mem Ifdelay is annc:paxed. EPA may pos the notice or request:
{ocal authonnes to do sox: ‘

s

»*
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B, Public Participation-
.

Under Section 7003(d) whenever a settlement is reached under Secnon 7003 and “the
Umted States or the Administrator proposes to covenant not to sue or to forbear from suit or to ,
| settle any claim” arising under Section 7003, “notice, and opportunity for a public meetmg inthe -
affected area, and a reasonable opportunity to comment on the proposed settlement. priortoits
final entry shall be afforded to the public.” For model public notice language the Regions shouid
-refer to the August 16, 1995 memorandum from Sandra L. Connors of OECA’s Office of Site
"Remediation, entitled “Model Notice Language for Comphance wuh Public Pamcxpatxon
Requnremems of Sectxon 7003(d) of RCRA. [ ‘
l' Ellc . » .. ..I..I' I \-.‘ s
. As with judicial settlements undet other authorma. DOI ensures that the pubhc is able to - :
. comment on judicial settlements under Section 7003. To supplement DOJ’s procedures, the - LELTE
' Region may, as appropriate; publish notice of the proposed settlement in the commumty secion -, -
ofa nawspaperot‘gmenlmmlanon nmthefauhtyoram o

BecauscanAOC umedunder SecuonﬁO!myrepmmtﬁesetﬂemem ofa“clalm '

, arising under [Section. 7003 within the meaning of Section 7003(d), the Regions should provide
public nonceandanopponumtytocommon each AOC. If the adminijstrative sertiement :
addresses only RCRA § 7003dmmstheaeg:onmaymblishnouceofﬂuproposed settlement in

~ the Federal Reg:sterandlormtheeommmtymonofanewspape:ofgenaalc:rculanonnm .

 the facility or site: The Region may publish the notice after the AQOC has been signed by the. o
respondent but before it has been signed by the Regiom: Alternatively, the Region may publish the * -

* notice after the AQC has been signed by doth parties: fnathaase.thcagreementshouldmte : ‘
that ﬁnalmnouoftheualmumbjeamthcwbhcnmﬁmwreqmmmmsof&cuom
7003(d): \ L

' Aﬁermeacpmofthcpubﬁeeommmod.lhomdmmbecomdqudﬂmﬁ
- unless EPA receives comments that persuade it to modify or withdraw the settlemene. -~

- Documentation of the notice, any comments received, EPA’s response to the comments; and 3 ‘
' rnemoslgnedbytheappmpnmregmnﬁoﬁudﬁmhangthemdmdwuldbemmdedmthc

adnumstranvereeordﬁle | . . ‘ N

- ' Becausethestamcreqmresonlya maonabld’oppommtymcomonproposeé
‘ -‘settlements,mekmommmudmonmmmmmepuhhcmmod- :
should be held opere. Unless the exigencies of the situation require otherwise, the public comment:

- period should generaily be held open for 30 days after the publication of the notice. However, .
| wmwhmmmymnmmmmoﬁgonwﬂmmmpubhc
- involvement: Onemuns f‘ot enaunng pubhc awareness whercm unergency action ha.s been
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_ taken would be to hoid a public meetmg as soon a.ﬁer the i issuance of an order as one can be
. <onvened. : ' : '

o | If the addﬁnistraﬁve agreement addresses claims under another statute (such as CERCLA)
that has its own independent notice and comment requirements, the method of notification should

“conform to all applicable statutory requirements. {

'3 Qthera Jate public particization”

‘Although not required by RCRA, the public should be involved in acﬁvities conducted
under Section 7003 to the maximum extent possible given the exigencies of the situation. For -
Sectionr 7003 orders that require cleanup and uniess.the exigencies of the situation require

- . otherwise, the Regions should ensure that public notice and an opportunity to comment are -

* provided (1) whenever EPA issues an order, (2) during the remedy selection process, and (3) -

upon the Agency's determination that the cleanup has beerr compieted- When the exigencies of

the situation prevent public notice and an opportunity to comment from occurring when the
Agency issues an order or before the remedy has been sdected. the Regons should ensureé public
involvement at the earhest opportumty -

With respect to any type of order mued undet Secuo& 7003, the Reg:on may consnder
holding public meetings to answer any questions or address public'concems if resources are:
available for such meetings.''* As appropriate, the Regions should consider holding public.
meetings regarding sites that are located near low income or minority populations, especiaily

where they have attracted significant public concern because of accidents or for other reasons, or

that present other conditions or issues tlm may geneme a high lével of public interest.

In additiom, upedallylfdmﬁalnyormulocated nmlow income or mmonty
populations, the Region may consider developing & public participation strategy based on The -
. Model Plan for Public Participation developed by the Public Participation and Accountability
Subcommittee of the Nmonll Emonnwmal Justice Advuoty Counal (Novembez 1996).11¢"

LN

't For more information about public involvement in RCRA matters generally, see “RCRA Public:
lnvoivement Manual,” EPA/330-R-96-007 (September: 1996} Although this manual refers to carrective:

- _ar.nonmderRCRAi soos(hmmmwrammwmos

- 112 For additional background information oa eavirodmental juitica; see Exécutive Order No. 12898,
“Federal Actions wMWImmMWNWMPW

and the March 17, lmmﬁmeC.Nd*n.GmlCm&mCud M. Browner, -
 -Administrator, regardngPA mmm&mewm !289& .

L i
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Although EPA is not legally required to complle an administrative record file for orders .
issued under Section 7003, the Regions are strongly encouraged to compile an administrative

‘record file that contains the information considered by EPA in determining whether conditions at
the site may present an imminent and substantial endangerment and the appropniate actions to

. \ -

_ abate those conditions, as weil as an arplamnon of the basis for EPA’s determinations. Uniess
. the exigencies of the situation require otherwise, the Regions are strongly encouraged to t‘ormally
.compile the administrative record file before issuing the order.' A carefully compiled

administrative record file will facilitate negotiations and conferences with the respondent, serve as -

backgmundmnmaldunngdwpubhcnonceandpubhccompenod,mdseweasabmsfor ,

any Judncul review of an administrative order.

.
ar

In ordetto arguedutjud:ml review ofan adnnmsmnveordet should belu-nned to the

| admnumnve record, theAgencyneeds to be able to support its determination that conditions at P

the facility or site may present an imminent and substantial endangerment and the appropriate -
actions to abate those conditions u.ung only the information conumed in the adm:mmnve

' Evidence conmned in theadnumsmmo record file may be documemuy tesumomal. or

 physical and may be obtained from a variety of sources, including those listed in Attachment 3.
- Subject to applicable law restricting the public disclosure of confidential information and-

deliberative material, the file shouid include all relevant documents and oral information (reduced.
to writing) that the Agency considered when determining whether conditions at the site may-

| prmmanmmunemandmbmalmdmgmandthnppmpmmommabatethose o

“’Tbl9uﬁmmdﬁlamemmemuummﬂhmmhanaﬂth

- evldmmmmﬂmthcmmmmhuebmmﬁd EPAumtlegnuyreqmmd

to compile an administrative record file, mddneumofthenmanymupmmtEPA&om

- compiling the file before issuing an order under Section 7003. EPA has therefore modified its policy with-

respect (o the timing and necessity of compiling an administrative record file for a Section 7003 actions..
| "‘mwuczmmmn“mmmguﬁmamwm

submdmdmgmmdumdumumddmasmshmdoanmmmm

assessment.” EPA is ot legaily required to compile o “endangerment assessment.”

endangerment
' Nonetheless, EPA must make a determination that conditions may present an imminent and substantiak .

endangerment: The information upoa which EPA bases its determination (the administrative record). wilk -

.most likely contsin all of the documents that would be used to deveiop an endangerment assessment. This.

mmmmammmmmmmmmwfwm
uandunduSecﬂm?ﬂOl : :
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conditions. !

. The Region should place 3 complete copy of the administrative record file in a publicly
accessible location within the regional office and another complete copy in a pubhc building (such

as a public library) located near the facility or site. If a complete copy of the administrative record

file is available electronically, the Regxon should a.iso make that version available to the public.-

The admuustrauve record file should be readily retrievable (i.e., have an index) and be available

for review. The administrative record file should then be augmemed with a copy of the order ag

- well as records on conferences, respondent’s objections, pubhc comments, and other appropriate

documents, as those decuments become available L

Each UAQ issued undes Section 7003 should offer the rdbondg’nt an opportunity g
confer concerning the appropriateness of its terms and its applicability to the respondent. If the

- _respondent requests a conference; the administrative record should be compiled and made

available for the respondent to examine: The conference will help EPA ensure that it has based its
order on accurate information and will provide the respondenl:wuh an opportunity to ask any -
questions and to raise any concerns that it may have: An opportunity to confer may also reveak
the unwillingness of the respondent to take necessary acnorr. E.PA can then dectde to take
-necessary action itself or seek Judmal remedln. .

: The conference will nonmlly be heid at the regmnal office andwnll be prestded over by
- staff selected in accordance with regional delegations and policy. At any time after the issuance -

. of the order and particularly at the conference; EPA should be prepared to explain the basis for
the order and tb promote constructive discussions. The respondent should receive a reasonable
opportunity to address relevankissues. ‘I'heschedulemdagmdafonheconfermcemll beleftto . ‘
the dxscrenon of the pmdmg oﬁcu!. based on these pnnc:plea, - S

Follomng theoonfetm the prwdmg oﬁcul should prepare and snglxawrmm summary
of the conferencez: The summary should contain (1) a smemmtot'medate(s) and attendeesof
. any conferenice(s) held; (2) a description of the major inquiries made and views offered by the
" respondent; and (3) a summary of EPA’s responses to the respondent: This written summary

should be placed in the administrative record file. Where appropriate and not contraindicated by .

~ .- site conditions the official who issued the original order may issue a written statement staying the
_ e&'ecuve date of the order pendmg complenon of the conference pl'm:esmw .

“’quuﬁdgndmmwwhmmﬁ@ndmmmamﬂam
' 1ssun,mckemshuﬂdm40€1’&?ut2.5ubmﬂ. The Regions may aiso find it heipful to .
consult the “Final Guidance otx Administrative Records fde Selection of CERCLA RﬂpomeActmsi'

;(OSWER Directive No.98333A-l Mberi! 1990)

.)_.
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b.  Modification, revocation, or stay
{fthe conference yields new and s:gmﬁcant mformanon. EPA may modify, revoke, or stay
the order. Any modification of the order should be incorporated into a revised order which is .
. then issued to the respondent. The Region should place an explanation of the modification, stay,
of revocation in the administrative record file. In the event of modification, revocation, or stay of
_ the order, the Region should address in the administrative record file any significant issue raised
by the respondent with mpeot to the basis t‘or the order orits provmons. :

VIIL ENFORCEMENT OF UNILATERAL ADM'INISTRATIVE ORDERS AND
ADMINISTMTIVE ORDERS ON CONSENT" ‘

When the respondeut taa RCRA § 7003 admsmnveordet huwlllﬁxllywola:ed or ha.s

o faﬂed or refused to comply with that order; the Agency may seek civil penalties under Section .
. 7003(b) of up to $5,500"* for each day in which such violation occurs or such failure to- oomply R

‘continues. The language of Section 7003(b) apphee to “any order of the Administrator under
subsection (a).” Therefore; this enforcement provision applies to both UAOs and AOCs issued
under Section 7003(a): ‘Section 7003(b) further provides that an action to enforce a UAO or

. AOC be brought in the appropneto United States district court. -

A penaity action may be broughs in a complaint seehng ta enforce the undetlymg order
issued under Section 7003(a) (i.e., for i injunctive relief); or in an action solely for untimelyor ~
inadequate performance (i.e:, for assessment of penalties). The respondent must meet both the -
quality and timeliness components of & pamcuh: requlremem to he oonndered n eomphance wnh
thetermsandcondmomoftheordu‘ T N S _

SR Buedonoonmnmondpnnupleaedefendmmeyumudefamoi“nﬁaentcamé'
in an action for penalties under Section: 7003% Specifically; a defendant may avoid liability for

. penalties under Section 7003(b) if the defendant demonstrates it had.“an objectively reasonable:
good fmhbeheﬂhuuwanotmqwdtooomplywuhdnedmmﬂveordenﬁsmm ‘
nssuedbythoE.P&"“’ 3 o o . -

, Each elelnen! of Sect:ou‘looz(b) is duwssed belovn

. “‘Seen.l4 abovm
WY Valentine I, ssst’mmsu-ls o
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EPA must first establish that the person receMng an order issued under Section' 7003(a) is

2 [Wlillfilly violates, or fai ' wi der”

A respondent to an order issued under Section 7003 is liable for penaities if the respondent
either (1) “willfully” violates the order, or (2) fails or refuses to comply with it. Since liability
under Section 7003 is joint and several, this clause allows‘enforcement of an order against any
respondent who willfully violates or fails or refiises to comply with a Section 7003 order, even
though other respondents may be perfomung the work reqmredby the order.“‘ -

EPAcanseekuptothemmnumot'SSSOOﬁ'omuchpersonwhodoanotcomplywnh R

~ an order for each day that a willfusl violation or failure or refusal to comply goes uncorrected.. If

. all respondents to whom the order was issuéd have failed to comply, Sections 7003(b) penaity

claims may be brought as part of an action to enforce the underlying order. If one or more

respondents to the order are complying, penalty claims may be brought against each recalcitrant in

an action to enforce the order or in a “penaity only™ action. Thus, in instances where the work

required by the order has been fully performed by certain respondents, the United States may

initiate an action for penaities against those who violated the order by not participating in the .

. performance of the work, even though a court can no longer grant the injunctive relief sought in 2
. complaint seeking to enforce the order. If however, work remains to be done under the order; 2

court can order each non-complymgrespondqtto pct‘ormwork in addition to requmng itto pay

. penalties.

Thxs section pmwclesgmddmu fo: seuhngclams for civil pemlnu for noneomphance

with administrative orders issued under RCRA § 7003."> The RCRA Civil Penaity Policy (RCPP

" or the “Penalty Policy”) (October 1990} applies to actions under Subtitle C of RCRA, which

'~ include violations that carry penaities with a potential statutory maximum of $27,500 a day. The
RCRA Civil Penalty Policy does not apply directly to penaities undes Seétionr 7003(b): However,
the principles that form the basis of the Penaity Policy and the penaity calculation methodologies:

-
v .

8 Seg Valenane UF, 385 F. Supp: st 1511-15 (Gnding a defendant potentially responsible under-

< ‘Section 7003 even though other defendants had settied with the United States and were cleaning up the site):: )
| B Fammm-ma&mmﬂywm § 7003 deERCLA;_'_

’ :§ 106, WM&HWMCERCLAMWWM&&CERMMW

bt e o
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in that policy (for example, for mulu-day PeﬂaltleS) generally apply to settlement of penaltxes

under Section 7003. This section will provide additional gu:da.nce for applying those principles in

the context of enforcement of Section 7003 .. .. ' s

The stated purposes of EPA's general civil penaity pohc:es‘” and the RCPP are 10 ensure
that' (1) civil penalties under RCRA are assessed in a fair and congistent manner; (2) penalties are

appropriate for the gravity of the violation, (3) economic incentives for noncompliance are

. eliminated, (4) penaities are sufficient to deter addmonal violations, and (5) compliance is

expeditiously achieved and maintained. The Regions should seek to attain these goals when o
settling claims for penaities undes Section 7003(b). To the éxtent that a noncompiier is deemed

_eligible, the “Policy on Compliance Incentives for Small Businesses,” 61 Fed. Reg. 27984 (June 3,

1996) and the Audit Policy (“Incentives for Seif-Policing- Discovery, Disclosure, Correction and

_Prevention of Violations"), 60 Fed- Reg. 66706 (December 22, 1995), may apply to mitigate '

penaities sought in senlerqem of nqncompm with orders issued under Section 7003..

Sectxon‘loos(b) mbhslmammmmavﬂpemltyofss SOOadayforreﬁmlort‘aﬂurc 2
to comply with an administrative order issued under Section 7003. When settling a penalty claim »..

.under Section 7003(b); this amount may be reduced according to the facts and circumstances of
_the noncompliance: Where the order is issued to more than one person, a penaity should be
_ calculated individuaily for each noneomphet; not divided among noncompliers. Application of

these guidelines may yield different settiement amounts for dxﬁ'erent nomomphm wnth the same

These gmdelma outine a four-aep’prm for calca.nlatmg a penalty t‘or' settlement

“* purposes. First, a daily penaity should be determined by evaluating the potential for harm caused.

by the noncompliance and the extent of deviation from the requirements of the order: Seoond.the
daily penaity ﬂwuldbcmﬂhphedhythcmmbuofdaysofmmonmhm Third, if the-
noncomplier obtains an economic benefit by its noncompliance:, that benefit should be calculatul: :
and added to the daily penalty; yielding the total penaity. Finally, to arrive at an sdjusted totab -
penaity, the gravity-based portion of the penaity may be adjusted by other factors, including any--
good faith, inability ta pay; history of violations, and willfulness or negligence on the part of the:
respondent.. The economic benefit portion of thependtyshouldbcmmedonly toaccoumfor
lnt:gauonmkmddowmemedmbduytopm , o

A da:ly penaltymumt’orwolauonot‘an adnmstmweorduucalaﬂuedbr

detemnmng the gravity oftlwnomomphmcewnththeadmﬂnﬂveordsbuedontwo t'actors.

| o $ oo
o “Pohty on Civil Peulnes.. Pnee (February 16, 1984) m;'-A rmnmuk focSmn-Speuﬁu

Approudm to Pemlly Am Pme (Febnmy 16, 1984}.
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the potential for harm resulting ﬁ'om noncomphance and the extent of deviation from the
requnrements of the order. -

a.  Potential for harm

For violation of an Agency order; the potential for harm category will reflect (1) the threat
to health and the environment posed by conditions at a facility or site and the effect of the
" noncompliance on those conditions, and (2) the threat to the integrity of EPA’s enforcement - |

program. The Region should consider the factors listed in the RCPP to the extent applicable pius
any additional factors relevant to violations of an Agency order that might not arise in the context.
of regulatory violations. After considering all relevant factors, the Regmn should determme- '
whether the potential for harm is major moderate, or mmor

In evalusting the potential for harm to heaith or the environmeitt, the Region should -
consider the potential seriousness of the conditions at the facility or site: Because each :
" administrative order issued under Section 7003 is designed to address conditions that may present.
mmebmdendmgmm:heMmhedthmddnmomPosdby '

: conmnomaafamhtymmemnalmoaalwmnnlnmtowdsa major” potentiak: - : :

. for harm to heaith or the environment: .However, considerations of the effect of noncompliance:-
on those conditions may under certain circumstances militate toward & lower potential for harny.'!
If the noncompliance does not aggravate, extend, or increase the potumak hazards at the fac:hty
or site, a lower potential for harm may be appmpnate: .

For \nolanons ofadmmnveordu;ﬂwmmnfaﬂmto comply aggravates the:
threat to heaith orthemommmdsoberdm Therefom some addm:mal t‘actors to
. consldetwouldbe: o _

. the mmmwhammmmmmeom«wapmmdhmtohmthor
: the environment (for example; where the order required neutralization of highly reactive-
_wmumnmmmrkmudaﬁahtywwhmexmdmmmomcom
to mmmmmmsmmmwwmmmpm
has notbeenmet);an& Lo

e theM&whmhmmmphmmththotdﬂMaddﬁomlmmm

: tat. RmmMmmMMommthdofmnmﬁcmbMM
zheupomddfahmwm“mmﬂdmphumﬂ& In re Everwood Treatment Co., RCRA.
Appeal No 95-1, slip op. st 24 (Eavt’t App: Bd Septenber 27, 1996 In particular, the Eavironmentak:.
Appedquududm&edvuueﬂiuotumhm&hRCMpmmmmkmm majos”
' potential for harm cven in the absence of any actual harm to health or the envirooment: /d. £ 17-21.
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med:a (for example where the order required removal of a waste. pile to address surfz‘lce
soil contammauon a.nd noncomphance may have resulted ina threat to groundwater).

o ' i Hmn t0 te enforcement progam -
_ Harm to EPA’s enforcement program posed by wolanon of an Agency’ order is somewhat

distinct from harm to the RCRA regulatory program posed by violation of specific regulatory -
requirements. For example, operating without a permit and failure to manifest shipments of

-hazardous waste are violations that potentially undermine the preventative goals of RCRA's
regulatory program. On the other hand; failure to promptly and compietely comply with an

“Agency order may impose additional enforcement burdens on EPA and additional response :
. burdens on other respondents to the order and may undermine EPA’s ability to obtain compliance.

* with future orders: Therefore, the Region should connde.t the fol!owmg factors in additionto . .-

A

- thosesetfonhmtheRCP!'- o

o . dwerslonofgov«nmmmuradm&ommcneedweafomthndnummnve g
order; and. _ - . : o :
. mymsedburdmoucomplymgmpondmbudouthemmpher’sfwmm
‘ coordinate and participate in the work (for example; any diffficuity the compiying '

respondentsexpeﬂcmelnﬁmmngthework orobumg.thcmsoto conduct the . o
work without the noncomphet’ ] pamcapauon)n

m:dmnfymgthemofdmanon &omthereqmrunqusot'an admmmveorder the
. Region should evaluate whether the deviation is majos, moderate; or minos. For violations of an- -
- Agency order, themofdmoncoumomoﬁthopmltyahouldreﬂec:bothme .

. noncomplier’s general circumstances and the noncomplier’s site-specific behavior. Thus, the
smetypeofmncoumhmmay&nmuughcmlmdnnﬁmmdepwdmgoufactor:. .
that might affect the noncomplies’s behavior at the sitez: The RCPP sets forth somie of the factors

- that may be relevant: Wemmmsmmphmmgmmwmm .
' mngnommmew:godofuhmboth&mmddammm
L penaltycalculm . _

: Smd&mﬂﬁaonmmnﬁammngdwmafdmn&omthc
‘reqmremmtsot‘mAgencyorder - o o
s thementofmmomphm(ta,whahaﬂnworkmmdequudypufomedornot i
" 'performed at all); ands - . . . -
L e theunmhnmofmywwkmumpufom o

I,
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¢ Penalty assessment matrix

The Regions should consult the following matrix to determine an appropriate daily
penalty.'2 The matrix is based on a maximum penalty amount of $5,500 and provides broad .
" flexibility in determining an appropriate penaify. ‘The Regions should note that with a maximum
~ penalty of 35,500 a day, there is less room to accommodate differences between noncompliers by -
placing a higher prenuum on the most egregious instances of noncompliance than there is when
the stamtory maximum is $27,500 a day. Therefore, in determining the proper penaity amount,
the Region should be aware that chstmcuons made under Secuon 7003 wiil likely be more subtle

Extent of deviation
Potential for- , - .
o MAJOR: $5,500-SL100 | $4400-$825 [ $3.300- 5605 -
| MODERATE | 52.420-3440- . | 51,760-5275 | $1,100- 5165
‘MINOR‘.. :saso-sua-*- s330-8110 - | s110

_ A mqofmmﬂforhmtohwﬂ;mamommdwmﬁmem
could include (1) actual harm to health or the environment, (2) continued or increased exposure; .
~or(3) continued threat ot' fire or explosion. A “major” extent of deviation would generally

" A “moderate” potenual for harm to heaith, the environment; or the enforcement progrant.
could include continued or aggmmed threat to heaith or the environmens where thereisno

. immediate threat of exposure; fire; or explosiom A “moderatel” extent of deviation would involve |

~ partial noncomphance,workofpoo:qudny ora pmot‘umvdyormumdyddam
compliance= L

. A “minog” potmﬂforhmmhedth,themomorﬂwwfommm

- would be rare at a facility or site thag may present an imminent and substantial endangerment: .

However, where noncompliance has little effect on site conditions, the potential for harm could be -
-minor, depending on the magnitude of harm ta the enforcement programe: For instarice; failure to- -

subrmit interim reports may present & “minos” potential fos harm if final deadlines are met.

Sunﬂarly, a nmot‘mofdmuonuughtuwolvemuedmmdudlmuonhe madequate :

' 'nNoncomphmwh Mmmammcbmlmym 19913 wbjeatu -

- a maximums civil penalty of $5,000¢ The matrix is based on & maximum penaity of $3,500. For: |
noncompliance on of before January 30; 1997, the per mmmmmmmw
reduced by ter percent. Where noacompliance occurs before and after Jamary 30, 1997, thee. .

] eﬁmmsmmmmwmqfummmmraummmmu
‘ twoﬁgumtogether - o ;

b b
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complétioh oftasks a.ncﬁ]ary to the pnmary fequirem‘gms of the 6r§eit
. 3. P"' -day violati

_ The daily penalty amount should be multiplied by the number of days of noncompliance.
Absent extraordinary circumstances, penalties for v:olanons of orders issued under Section 7003 .
- should not be capped, but should instead be assessed for the entire period of the violation. W‘hen

a respondent fails to perform work under an administrative order. the wolauon will generaﬂy
become more serious as time passes. -

. When settling clums fora multx-day wolanon, theRegmn should determme whether the o
violation has continued for more than one day, the length of the violation, and whethera -~ =~
muln-day penalty is appropriate. - Penalties should be calculated beginning on the day after work i is
. to commence of, fornon-workacuwues,thedwaﬁcmeﬁntmueddehvmblemdua The -

period of noncompliance for work that is inadequately performed should be calculated from the - L
workduedateundertheorderorthcdnethatmemdequauworkwup«fom The penaity::~ -~
period should end once the deficiency has been corrected: - The followmgateaddmonal issues thatii Y
‘mayanummecommctofwolmonsofm!\mordw - T ‘”»’-‘_.

. I.t'all mpondentsto anorderstopwork,d:epmodofnoneomphmcmould run ﬁ-omtlw :
- last day that activities were performed under the order or, for reporting requirements, from the
day following the deadline for the first missed deliverable: . The noncompliance period ends either -
- when one or more noncompliers demonstrate compliance with the order or when the work .
‘ requxred by the original order is completed undet the terms of that ordet o a subsequent order or
: Whenarapondaudropsoutofacompm;mupmddwgmupwma toperform 4
‘thework.thepenodofnomomphmshmddbegnonthedayfoﬂowmgthedﬂeoﬂhe '
noncomplier’s clear, objective indication of intent not ta comply further: If the noncomplier had
agreedtopaymoneymamﬁmmmepmodofmmmplmwdbmonme :
date of the missed payment: For purposes of the penaity calculation; the period of noncompliance.
ends when (1) themncomphumcmhmmththcord« (2) the work requuedbythe
order is completed by other respondeénts; or (3) if EPA initiates action under another statutory
authonty 10 completedwwutk;whnEPA eomplm tln work reqw:ed by the order ‘

- 4‘;.11 Emmmmmmmnhm
. Ifthe noueumphetobm an economic benefit by its noncomphm tlmbeneﬁt should

+ . be calculated and added to the daily penaity: Tomnmnmmphmdonmmmomyor

gain & competitive advantage by failing to comply with an Agency-arder; the Region should noe :
settle for a penaity amount less than the economic benefit of noncompliance uniess () itis

- unlikely; based o the facts of the particular case a2 whole; that EPA will be sble to recover the:
‘ .-ecommcbanﬁtmhngaﬁogor(znhe mudmmdmhhtytopaythe:otak
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proposed pena.lty' When assessing economic benefit of noncomphance in cases that mvolve
multiple parties, the. Regxons are encouraged to consult with headquarters.

The Region may take into account a noncompﬁér’s good faith efforts to compi);, degree of |

willfulriess in violating an order, history of noncompliance with Agency orders or other
requirements, and inability to pay the full amount of the penaity. The first three of these
adjustments do not apply to the economic benefit portion of the penaity. Some elements of these
adjustment factors, such as levet of sophistication or technical expertise, stze, and inability to pay,
may be pa.rucula.rly apphcable to small busmm .

: Allot‘thcadjusunmarecumulauve;thatlamorethanonemaya.pplymanygmncase:'-
Two caveats apply:. (I) where the initial penalty calculation is adjusted downward, the Region
should ensure that the noncomplier ends up in a less favorable position than any respondent that
did comply with the order; and (2) where the initial penaity calculation is ad;usteti upward, the
total penaity cannot exceed 35,500 for esch day in which mchvxolanon occurs of such failure to
' comply continues: . ‘ o

LI I".' ”EI" ﬁ"
im“ fith offona o comply - |

The Reglon may conader adjusung the penaltydownward nf thete is evidence that the
noncomplier made good faith efforts to comply with the order: For violation of an administrative-
order, an ad]ustment for good faithy may also include consideration of the noncompha"s size,
capabﬂma, and level of sophistication; degree of contribution or culpabahty' and any attempts to:

pmupaemdmdmwnhmmpmmpom -

: Althoughwﬂlﬂmmunou m:otyprueqmteformﬁmofmadmmmnve
order,  highe penaity may be appropriate for a wiliful violation: Factors relevant to this inquiry
include the amount of controk the noncomplier had over how quickly the violation was remedied;-
" the noncompha’smvolvmmth the site; levet of knowledge;, and technical expertise; and -
whether compliance was delayed by factors that were not rmonably fommbie and that were-
out of the conu'oiof thcnoneompher \ '

i Eﬁnmmmm
[n a.ssusmgwhetheulustoryot’noncomphnm showldbeapphedto devateapmaltjr '

amount, the Region may consider (1) mmmphmmththcordemqumononpmmof _
' noncomphance with otha' order:; (2) noneomphmc.fe with the reqummts of RCRA or state:

v ehl
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\ hazardous waste law, and (3) any pattern of dlsregard of the requxrements contamed in RCRA |
. l‘eguiatlons or other statutes. : .

iv. Lmhmm.o.n.u

In addmon to considering the factors set Forth in the RCPP, the Regxon may consider -
whether payment of the full amount of the penalty wouid jeopardize further activities in
connection WIth the order. - _ '
- A chg: unique m;;
‘ Other factors may apply to a specific order or rapondent that may lead the Regionto -
make additional adjustments in the calculated penaity: For example, in some cases the Region .-

‘should consider the risks associated with proceeding to trial on the penaity claimx. Another umque?
factor may be the respondent’s abdnty and commmnem to perfonn an appmprute supplemental .
 environmental pm]ect.“' S o ) , P

s
Y
)

‘i.

, Penalnunmybesoughtﬁ‘omaﬂofthcmpondentswhofaﬂwcomplymmorder KR
issued under Section 7003. Since each respondent is separately responsible for its owrr
* compliance, each respondent that willfully violates or fails or refuses to comply w:th the order
. may besub;ecttotheﬁxllunountofup to $§ SOOaday t‘ormhwolauon; . :

o Thepénhltyumun:sﬁoﬂdbecleﬁiydoqnﬁéﬂedmdnéu&ﬁle Justifications for
penaity calculations, including adjustments, should be clearly explained with references to the-

. circumstances of the specific respondent. If the Region determines that 8 particular case requires
deviation from these guidelines; this decision should be documented clearly and the jusuﬁcauoql

 for developing the alternate penalty should be clearly stated. The Region should complete a.

,woﬂuheetthatexplunsmdjmnﬂuthepaultyca!cm;tedmhghtofthepmcmufactsofthe
. case. Attachment&uaworksheufotdoqmmgpemltyalmhaou& =

3

'”me&mmmwphnmﬂmwmdpmmmmwdmm& lntenm _

WEPA Supplmnl Enviroamenta Prqects Poley” (May 5, 1999

7\'.,'




ATTACHMENT |

Delegations, Copsuitations, and_ I

The f‘ollowmg summary is accurate as of the date of thxs gmdance and all a,uthonnes
described below are subject to change. :

' The authority to settle or exercise the Agency’s concurrence in the settlement of civil -
judicial enforcement actions under RCRA has been delegated by the Administrator to the
" Assistant Administrator for Enforcement and Compliance Assurance (AA-OECA) (Delegation
8-10-C). For judicial settiements that involve the use of Section 7003 outside the cleanup context’
(for example;, to impose controls on future operations at a facility), this authority was redelegated -
to the Regional Counsels with a requirement for consultation with the Office of Regulatory:
" Enforcement (ORE) if (1) the settiement deviates from applicable penaity policies or does not
recover the full economic benefit of noncompliance; or (2) the case raises issues of nationsl
ificance.' For judicial settiements involving cleanup, this authority was redelegated to the -
' Reg:onal Administrators (RAs) with & requirement for consuitation with the Director of the:
Regional Support Division, Office of Site Remediation Enforcement (OSRE) if the settiement.
‘ s:gmﬁcamly deviates from wntteu Agency pohcy or breaks new grolmd inan unportant sensitive:
arex. _

" The authority to m&edammom“amuﬂumqmypmmmnm
and substantial endangerment, to issue unilateral administrative orders (UAQs), and to issue

: administrative orders om consent (AQCs) has been delegated to the Regionak Administrators.

‘However, these delegations of authority (Delegations 8.22-A, 8-22-B, and 8-22-C) may be
subject to consultation or concurrence with the appropriate division of OECA, as explained:
below. First, OECA’s Federal Facilities Enforcement Office retains a.conmltanon roleinail.
actions in which a federal ageucyuadefendmorrespondelm _

Second, fortheuseofSecuon'!OOS for cleanup work. the Regons must consult with

OSREontheﬁntm&OCsumdhyuchRegmuunﬂcSecuoanJalm(tharequum R

" has been satisfied by all Regions) and on all UAOs issued under Section 7003 alone:. In addition,

. for administrative orders which significantly deviate from writter Agency policy or which break:

newground in an mpommmcmchekegommcommm theDu-ector of OSRE*

 Third, the use of Secuou‘lOO‘J outside the cleanup context is subject to consultation with'

~ or concurrence by the Office ofkeguhxory Enforeema:t. RCRA Enforcement Dmsaons
(ORE-RED}u ﬁ:llows: : .

N ‘“Mmof&AMAMhQECA’:CmAMmSMo&. 

E CemmleIudxaalmdAdmmMuEnfamAm Steven A. Herman (July 8, 1994%.

IR Oﬁ’ceofEnfumdeomphmAsmeRMRnHmaﬁlmw
'Awslwwm&mc“ SmA.Hsm(M:lelM)s '
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. consultation with ORE- RED at the initiation of the action (for example, ﬁhng of
complaints or appeals); : g

. concurrence of ORE-RED int dusposmve litigation proceedings (for exmp!e; when '
pleadings are ﬁled or hearings. or trials are held); a.nd ' :

‘e consultation with ORE-RED during the settlement process (for example, when negotiating
the terms of an adtmmstranve ordes on consent or consent decree).’

Themﬂtomytare&rreqmsforemugmtmpmuymmgordmmme
Depumoﬂumcehasbemddegmdbythcadmm«m the RAs and the AA-QECA.
~ The RAs must notify the AA-OECA when exercising this authority (Delegation 8-10-D). The
authority to refer any other matter to be brought under Section 7003 to the Department of Justice
for civil judicial action has been delegated by the Administrator to the RAs and the AA-OECA

,(Delesmon 8-10-A). ThcAA-OECAum.unuuﬁvthe appropmokcpondAdmmstmorbefore | N

exemamg this authontr

’&.*rmwﬁ:wmmy lmmmnmmnw
EMM”Smm(N&I 1994). 2 |

[ U
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ATTACHMENT 2

This table docs not provide an exhaustive list or dcscnpllon of every statutoty auﬂionly that may 'Je &vmlable lo EPA h

address endangerments, hazards, releases, etc Rather it smnmanzcs sugml‘ cant aspects of several uuthonhes thataresmllat to. R

status but no longer do

for appropriate relief

RCRA § 7003.
‘ Geners! Purpose Triggering Activity | Materishs Covered Pettows Covired nw AM Ammlm
| RCRA Abate conditions that Handling, storage, Any Solid waste as Any person (including sny | Conimence ¢ élvil setion
| $7003(s) - | may presentan treatinent, ' defined in RCRA | past or present penersior, 10 testrain from
- - imminent and transporistiol, or | § 1004(27), including | transporter, owner, of - tandling, storape, .. .
substantial disposal of solid or - | petroleum, or | operstor) whohas - treatment, trmspoﬂl!lon
endangerment to heslth hazardous waste that hazardous waste as comribotedoris- . | otdisposal, ortotake | -
or the environment mey presentan defined in RCRA contributing towty | othernecessary actioh | <
: imminent and - § 1004(5) triggering activity = o
substantial . o S ‘I‘Jxeoduidhn.nein ) B
endangerment \ SRR P 1
g : 0| edinistrative cidet,
L necessary {0 protect
e publkbeilﬂwndlhe _
) 3 - ] L ) L e it M . .
RCRA Require corrective | Release of hazaitous -~ | Hazardous weste as EPA hterptdl h Ilelmle fastle an mmmm
. §3008(h) | action or other response | waste into the . | defined in RCRA the owner of operstor of | drdér lb require .- ..
: measure sl any envirotiment frotia - | § 1004(%) the facility - lidH. o
unpermitted treatmient, | facility covered by : - stispenid oF révoké
| storage, or disposat - RCRA § 3008(h) EPA Intetptels to interin staboy
facility that has or cover hazardous ‘sthorization, b Hguire
should have had interim constituents | othes necessaty resporise
status, and some ' : measure :
facilities that had interim R ) '
Commence 4 civil éction
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Triggering Activily

Miterials Covered

Resposse Auihority

General Parpose Additionat Notes
RCRA Reqmre monitoring, | Presence or release of | Hazardous waste as Cutrertt owner of opetaior | Issue an admintstrative | Legisiative history -
~ §3013. - testing, analysis, and hazardous waste that - | definedin RCRA | L . | ordertorequire - indicstes that the - .
- “reporting at hazerdous msy present a © ] §1004(5) Most recent prévious . monitoring, lesting, .~ | stindard for substairtist
waste treatment, storage, | substantial hazard T owner or operator who analysis, arid reporting | hazand is fower tha the
or disposal facility or C | could be expected to know | wandeed for imminent
site to address : sbout the presence snd ‘ and substantisl
substantial hazard to " | potentisl relense of the : elldiigu‘mﬂll
“human health or the hazardous wasté, but only
environment if the curreitt owner or ’ "’ B"A M
* | operstor could not be -mmm
‘ expecled to kno* : shilysis, or reporting, i
ihy order the owner ot
| operstor to retmbimse i
. . , ‘ : . |forscists
RCRA" | Require corrective Actual relesse of Petroleumt as defined | Opetator oﬂhe usf | lseve an ulmlnlmlive_ | Qumerfopersioris .
§ 9003(h) - { action with respect to petroleum from an n RCRA § 9001(8) ‘ order or commences - | Hable for the costs of .
aniy release of petroleum | UST . . mmudawu civil sction to require -~ | EPA'S enforcement
' from an underground ' wde of 1178784 of brought | corrective action - | adlion
storage tank (UST) into use 5fter that dste, the L
. ownerof the UST ©
| 1 theé eanl oF da ST b4
-use before 1 178784 but nd
longer in sk o thet due. -
the owner of the UST
immedisiely before the

| dmwlimmhllo‘l'ilsme
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. Genersl Purpose Triggering Activity Materials Covered Persons Covired * Resporise Atithority '] - Additlonsi Notes '
CFRCLA . | Respond to actual or Actual or substantial - | Hazardous substance | Current owners or Performt or reguire EPA cin seek -
- §104(s) | substantial threat of threatof releaseof = | asdelinedin operators, ownets or “removal or remedial - | refmbursement of
R release of hazardous - hazardous substance CERCLA § 101{14), | operstors ot time of action or any bther | response costs under
substance S including hazardous | disposst, genemots.hml response tesure CERCLA § 107
: - Actusl or substantial | | waste under RCRA transporters tonsistert with the .~ ' )
Respond to actvalor | threstofreleaseof . { § 3001, buthot - ’ National Contifigency
substantial threat of poltutant or petroleum Plan R
release of poliutant or | contaminant which o SR
.| contaminant which may | may present in Pollotani o -
present sn imminent and | tmminemt and . contamingnt 48 a ,
substamtial danger to - substantial danger | defitted in CERCLA '
public health or welfare | - - § 101(33), but not
_ o R _Mﬂ’kﬂlﬂ_ . K . T W e
- CERCLA | Abate imminent and Actusl or threstened . | Hazardous stibstance cmenl owners u Cumme 4 civit cc(ion EPA tisks & clatrt
- §196(n) | substantial telease of hazsrdous as defined in Co: ol:erd«s.owmdr - | fo obtain such reliefss mﬂwnm'dom
- ‘endanperment o public | substance that may CERCLA § 101{14), | operstorsattimeof - . | may be necestaryto | Substance Superfund if’ |-
~ & | health or welfare or the | present sn imminent including hazardons | disposal, m.ﬁd B Mmmgﬂ“ . | the PRPs believe that
- enviropment and substantisl , wasie tinder RCRA ' | transporters oL { they sve not lisbleor
' ' endangerment § 3001, but not o '} that EPA wnubnmy
S petrofeum 'I'&éuﬂteﬂdfon hei- snd capiicions :
s 48 bssising 80 - '
| acktinisirative ordei,d6 | EPA conbick
protect public health and reimbuorsement of .
weirm sndthe - résporise costs under:
CERCLA § 107

milﬂ"“lﬂ" - l:'/ "
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, " Generst-Purpnse | Triggerving Activity |  Materials Covered * Persons Covered Response Awthority Additionat Notes
CWA Ensyre removal of 3 Discharpe or Oil as defined in Includes ovmersand -~ | Perform or divect actions
§ 310} | discharge, snd substantial threst of | CWA S 31t(a Dy or - | operators {0 remove: the discharge
. mitigation or prevention | discharge of oil or ‘hazardous substance o | ot to mitigste or prevent .
of a substantiat threat of | hazardous substance as defined in CWA ‘ ~ | the threst of a discharge
a discharge, of oil or & .1 838 18) ; L :
hazardous substance & = Remove nd, )
. | necessary, destroy 4
- CWA’ Require action to abate | Actual of threstened Oll st delinedin - | Inclades ownets and msmm
§311(e) - | an imminent snd © | discharge of reportable | CWA §301(aXij o0 ~ | operstors - | 10 secore iy reliel
- substantial threat fo quantity of oil or | _bazardous substance | necessary (0 shate the
public health or welfare | hazardous substance ameﬁned‘hcwh : | endangermene
T L thﬁmmm § 1IN Dy e
fimminentand . ] t&ema&&m
substantial threst duch 4 isviiing an ,
‘ adwitbnistrative order, L
necessary fo profect
‘. wam«u
CWA - Abate imminent and - | Pofluthon source that 8 | Polinilon source or 8 Atypmmhgar ; mie{vﬁﬁbn "‘%!!héo&‘m L
4504 substantial presenting an imminent | combination of - | contribeting tothe . wmﬁtwm mﬂwlmwd
eadangerment to the and substential - sources’ V pollgtion - : tdusing oF contributing suchpersons - .
heatih or welfare of | endangermient S lothe pollution lostop |
persons . mmﬂf . .
: politants of bo takié
: d!mheeemylﬁfad
1
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. Genersl Porpose | Triggering Activity | Malerisls Covered . Persons Covered Response Authorily - . Additions! Notes
Shwa Abate conditions that Contaminant thst is Contaminani as Includes persons causing | Take sction, such as EPA thay act i the

§ 1431 may presemt an. present in, or likely to | defined in SDWA ‘or contributing to the lsstiing an sdministrativé | sppropriste stste and
imminent and enter, a public water § 1401(6) endangermem - ordér, necessaryto . | local suthorities have - -
substantial system or underground . protect human heatili, | not acted to protect
endangerment (o the drinking water source, oF commiencing 4 civﬂ | humen hestth -

| health of persons and that may presentan | '| nction for appropriste | .
imminent end o ; retief .
substantial _ . _ .
* CAA Abate imminent and Emission of sir Pollution sotree o Any person catising of . | Cotiimiénce 8 elvil iﬂ“!ﬂ E"A
1. §303 | substantial | poliutants that i combination of comributing tothe (o restrain sy pesson ﬁnhkm\m o«let if
s " | endangesment to public | presenting an imminent | sources (including .| polhution | causing or initiating a givil action
health or welfare or the | and substaintia) moving sources) to the poflution from | I8 not practicable to
- environment endangerment S + | emitiing air potiutams to | assure prompt.
o : n | stop the emission or to . | protection
‘ take other neeessary :
sclion - )
- h‘sm % a&hhmm
' prom public bunb o
welfreorthe .
A environment







" ATTACHMENT 3

This attachment describes possible sources of evidence related to the three basic legal
requirements for initiating an action under RCRA § 7003. Possible sources of evidence that
conditions may present an imminent and substantial endangerment include the following:

- investigative records of EPA and other federal, state, and local agencies (such as-

inspection reports, sampling and analytical data and related chain of custody and quality

control/quality assurance documentanon, photognphs, and statements by t‘actual and
expett witnesses);.

. documents submmed. genemed. ot xssued pursuant to RCRA (such as responses o
. RCRA § 3007 information requests, comprebensive monitoring evaluations (CMEs), .
. Exposure Inforination Reports, biennial reports, facility assessments (RFAs); facility
investigations (RFIs}, corrective measures studies (CMSs). and admxmmnve and -
judicial orders dnd supporting docnmennnon). :

e documemsubmnted. gen«aeiorumudpmummCERCtA(amhnmponmm
- - CERCLA § 104(e) information requests, CERCLA § 103 notifications of reportable
quantities, preliminary assessments (PAs), site investigations (Sls), Hazard Ranking
System (HRS) documentanon, and remedial investigation/feasibility smdsu (RI/FSs));

. documents submmed, gemtated. or :ssued pmuanttoanyothu-enmnmemal statute;

'« . reports by or consultations with ep.demologm, toxicologists; medical doctors, and

Occupational Safety and Healtly Administration (OSHA) and other heaith and safety
inspectors regarding pommal human health effects of site condmom;

. reports by or consaltations with public bealt officials; ocal doctors. OSHA and other-

hmmmmwmmmmmmgmhmwm

eﬁ'ectsofsuecondmom; A , - , _ .

.. _mpmbyoreomuhmmmbombwlommnmlommus Fxshan&
- Wildlife Sexvice; natural resource trustees undes CERCLA, state and local goverrimens:
agencies; and eavironmental groups reganlmg the actual and pouennal effects of site
condmonsonplantsandmldhfe: ) .

LA staxemenubypeoplewhohvco:mrkmthemofthemm

. _informanon(mhunshdahon:pemﬁcmmmﬂ)gaﬂuedbyﬁ?&dmng
. nnemahngandodmeﬁ‘om R .

PR

e
e e
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. Possxbie sources of evidence thata potennal endangerment stems from the handlmg,

storage, treatment, mponauon, or dlsposal of any solid or hazardous waste include the
following:

4

Inveseigadve records of EPA and other federal, state; and local agencies (such as

- inspection reports, sampling and analytical data and refated chain of custody and quality
© control/quality assurance documentation, photographs, statements by factual and expert

witnesses, statements and interview reports with current and past facility employees,

. managers, etc., and reeords of !eads or complamts by cmzens),

: commumcanons with persons mpomnble under. RCRA § 7003 (such as records of
‘ conferencu ot te[ephone ealls. and wntten commmcanons),

documents sublmuecl, genem& or msued pursuant to RCRA. (such as RCRA § 3010(a)
notifications, Part A or Part B permit applications, responses to RCRA § 3007
information requests, CMEs, Exposure [nformation Reports, biennial reports, waste -

" manifests, RFASs, REI:,CMS:, andadmmstranve and;udmalordm and supporting |

documemauon),.

" documents submmed. genemed, or issued pursuant to CERCLA (such as CERCLA
* § 103 notifications of reportable quantities, responses to CERCLA § 104 mformauon

requests, PAs. Sls, and HRS documentation);

documems submmed; genemad, or mued pursuant to any'other exmronmental statute;

- documemsmgu'dmgthemcorfacthtysubmudwormnmnedbyomerfedeml state,
' .‘orlocalagme(mhasOSMmspecﬁonmpomandheumg&mdDepamnemoE .
- Energyor Depuunmof‘l'rampomon permns. hcenmor pmcndmgs);

" information medbyﬁ?&d\mngdn developmemoﬁeg\ﬂmm andrepomto
) _Cougresr. ' ,

o

- . Posubhmeaofmdemethaapetwnhueombumdotumnmbmgtothe |
handlmg, storage; treatment;, transportation, or disposal of any solid or h.m:dpuswaste thatmay

- presentan ummnemand mbmnualendange:ment mclude the follovnng:

, responsesbmfomanonteqmlssued pmsuantto RCRA§3007 CERCI.A§ 104(e).

or any other appheablcmmy mhonty;

»

| statemem.s of wtmu (sueh as employeel and netghbon),

y g
bueums reeords (sur.h as eontm:ts, invoices, receipts, mamt‘ats, and shxppms

: doeuments);
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federal, state, and local waste management permits; inspection reports, and other
' documents related to the site and facilities from which the wastes were transported:

deeds and leases; and

on-site identification of the person’s waste. |
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"ATTACHMENT 4

Listed below are some policy and gmdance documents that may assist the Regions‘ in

determining whether conditions may present an imminent and substantiaj endangermer.t under
RCRA § 7003. Most of the documents were issued to facilitate the exercise of statutory
authorities other than Section 7003. The recommendations contained in many of the documents
therefore do not apply to endangerment determinations under Section 7003. For example, some -
of these documents address quantification of risk, which is not required by Section 7003. These
documents may nevertheless be helpful and are thmfore lxsted below: - :

L]

“Risk Assessment Guidance for Superfund, Volume I: Human Henlt.h E.vaiuatmn

“Manual,™ wiuch consists of the follomng‘

» - “Part A. Intenm Fmﬂl" (OSWBR. Dlrectwe No 9285 ?—023 December 1989),

» ' “Part B. cvclopmf:nt of Risk-Based Preiunmary Remedmnon Goals“ (OSWER )

~_+  Directive No. 9235.7-013 December 1991); and

"« “PanC: Risk Evaluation of Remedial Alternatw (cswﬁa Directive No.

9285 7-0IC, December 1991);

- “Supplemental Guxdance to Risk Assasmem Guidance for Superfund. Calculauug thc

Concentration ‘I'ermt. Volm I. Number 1" (OSWER Du'ecnve No. 9285.7-08[ May
1992); g

“Rlsk Assessment Gmdance for Superﬁmd, VolumeII: Etmronmental Evaluanou .

' Manual” (OSWER DﬁwtweNo. 9285.7-0!.&. Mmhl%g)‘

“Endangermem Assmtﬁmdamd’ (OSWER Dxrecuve No-. 9850 O-I November
1985}. _

“Endangmenz Ammmﬂmdbook" (OSWER Dntcuve Na 9350 1, Novembm'

1988); | |

_ -“GmdameformskCha:acmum us. Enwmnmntal?mmon.&gemy, Science
. Policy Council, February 1995) (attached to Carol Browner's mcmorandmn dated Mmh. ¥

-2l lWSonEPAmskChmcmuﬁonProgmn)' "

~ “Policy for Risk Characwnzatmn at l:lm us. Ermromnental Protecuon Agency” (March :

1995) (attached to Carol Browner's memorandum dated March 21, 1995 on EPA Risk

- Characterization ngmm)'




.2'7.._

“Framework for Ecdlogicai Risk Assessment” (EPA/630-R-92-001, Febrdary 1992);

“RCRA Ground-Water Momtonng Techmcal Enforcement Gmdance Document”
(EPA!530-SW 86-055, Septembet 1986), :

« ‘RCRA Gmu.nd-Water Momtonng Draﬁ 'I‘echmcal Gmdanc (EPA/530-R-93 -001,
November 1992); and a ‘: .

E “Heall:h and Safety Audit Gmdelmw SARA Txtle I, Section 126“ (EPA/540-G-89-{)10
December 1989). ‘ .
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[ © JUDICIAL RELIEF AVAILABLE UNDER SECTION 7003
'Al Tipesoflniugctions - :

. ‘ ‘ ' T _ . . - ’ 1
" There are three types of injunctions that a court may issue in a 7003 case:. temp:
© restraining orders, preliminary injunctions, and permanent injunctions. [n considering
appropriate injunctive relief, Regions should consult closely with DOJ.

s - L, I

A temporary resumnmgordct{TRO) 1san0tdensslwdbya_|udgethatprohxblts
activity or maintains the status quo until the court can hear the merits of the issue. Anec-

. atemporary ban on dumping tailings containing hazardous wastes into a lake until the ¢
" hold a hearing on the issue:: Unlike 2 preliminary or permanent injunction, a TRO may

PR PR

" without an adversary hearing and lasts only until such a hearing can be held, 2 maximur

days. If necessary, a‘['ROmaybelssuedmthomnoncetothﬂdvmm TROs are
issued only to prevent immediate, trrepmb!e injury that would occur before the judge ¢
hearingona prehmmary mjuncnon.

When askmg a court to exercise its discretion to issue 2 TRO) the United States-

. required to comply with the provision of Rule 65(c) of the Federal Rules of Civil Proce:

which requires a private party seeking a TRO to give: secmty”tomdemmﬁn.hepaﬂy

- _aTROfordamagumcmredlfmngﬂdIym

2. E I. v - “u- § - X "::. ..v N
Apmlimmuymjﬁcﬁmiidsbdjwmordumqﬁﬁngamtﬁmérm&air -

. specified actiom. A preliminary injunction is issued before a final judgment on the merits:- -

usually is ins effect only until a trial on the merits cax be held. An example is postponine.

" -burn at an incinerator that is.alleged to pose an imminent and substantial endangermens= = -

trial can be held on the issue of whethez the incinerator can be operated safely. A prelir -
mjuncuonmybeunmcasaryﬁamﬂmbeheldheforethethrmmdhmoccm .

Thm:sahmghﬁmedmndudfonudmalmonbefomthemoftbecma ,
‘heard and courts may thus merge the preliminary injunction hearing with a hearing on &
© of the case.! TheUmtedSmmaytherefoteseekaprehmmmmonundeSm _
when it M;hempmmme_mmmonhepublic from threatened irreparable inju: : '

' See Rule 65(a)1) of the Federal Rules of Civil Procedures.




T

22

preserve the court’s ability to rende: a meaningfui decision on the merits. A prehmmary
\injunction-can preserve the coust’s ability to render a meaningful decision either by rnamtauung
" the starus quo until the court may grant full relief after a hearing, or by returmng the parties to the
status that ex1sted before thc dlspute arose. . , _

3.-' E . . .‘ - .- |

- A permanent injunction is a judicial order that requires a person to take or refrain from
specxﬁed action. For exampie, a court order requiring a facility to shut down an incinérator until
it has obtained the necessary permits is a permanent injunction. A permanent injunction does not
necessarily last indefinitely (i e. it may just be for one discrete action that is not continuing in o

~ 'nature); it is “permanent” beeausextembodmthecomsulnmdecmononthcmanct . Cd
follomngaﬁﬂlmalofthecase. ' _ o

{ncasesofenmnmentalharm,tthmtedStatnwuloﬁenwmm seekapermanent

o ib"’m]uncnon,pamcularlywhmmmonﬁmmacuonsammludzdmtherehefsought Ther .

. govemment may seek both preliminary and permanent injunctions (or a TRO, a preliminary, and.
.-apermanentmjumon)maddrmmememdangmmwmgmofmenMOmr
dxcmmmemmmon&omthemmbmlongmuhefwwmm NS A

L JUDICIAL Rsvmw omnmusmnvs oansns
A I.melahﬂmmf.m&mmmmm a
| ltis EPA's position that & court cannot review the vahdn:y ofan admmxsuanve order
issued under Sectiott 7003 until thetnited States goes to court to enforce the order.” Although -

" RCRA does not expressly barsuch“pre-enfomementmﬂorothamseaddrmtheummgof

_ judicial review of orders issued under Section 7003, general principles of administrative lawe- -
-preclude pre-enforcement review: Atleasoneeomthufomdthatdmproeususausﬁedbym
.opportunity to confer with the Agency and the opportunity to challenge liability during a judiciak- -
enforcement action.? This ruling is consistent with CERCLA cases decided before the October -
1986 amendment of CERCLA, which added the Section 113(h) bar on pre-enforcemént review.
In moaofthmeulyCERCtAmthecomdmedpmmfommmewbeforetheba:

N ‘wasmadeexplimt.

‘ Respondemsmaymseduepmcess lssueawjusufy pre-enforcemem:evxew, argumgthat.
itis unfantmmposeanorde:wlthom prov:dmgafomuladjudwaﬁoryhmmg: Axleastone

o,

1 UnmdSMv Vdm 856 F. Supp. 62t pz‘! o \Vyo:. 1994);
3 Sn Solidsmcm Inﬁ V. US EPA, 812 F.24 383, 386 n.l(SthCir. 1987) (cases c:ted).
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court has rejécted this argument.* To maximize the chances of sﬁccessﬁxlly dét'endmg a Secuon

7003 order against this type of challengc, EPA should maintain a comprehensive administrative
record file and provide respondents with an opportunity to consult with the Agency regarding the

* applicability, validity, and terms of the order.. Courts in the context of RCRA § 7003 and under

other similar statutes have found that due process i3 served by the avmlab:hty of a sufficient
cause defense : \

B._ Standard aod § { Review of Adminisrative Ord
RCRA does not contain an express statutory standard for judicial review of
administrative orders. Under these circumstances, general principles of administrative-law apply:
As outlined below, review of agency decisions regarding endangerment determinations and
~ remedy selection generaily is on the administrative record and courts will overturn an agency.
order only if it is deemed “acbitrary and capricious.” The arbitrary and capricious standard gives
‘administrative agencies broad discretion in deciding how to administer the law.' In addition,

| ,'coummﬂgmmﬁyexammewhethapmpupmcedmuwmfonowetandmndsoadm
'duepromseomms. : :

. Section 706 of theAdmjnisuaﬁve Procedure Act (APA), which provid_ea for review of
agency actions, including agency orders; generally limits review of agency action to review of:
the administrative record compiled by the agency.’ To help avoid review of Agency decisionr

' based on information beyond that contained in the administrative record, Regions should ensure
that administrative record supporting their Section 7003 orders is complete and demonstrates that
the Agency considered all relevant factors: In addition, the Region should ensure that there is no-
basis for arespondenttn argue that the Agency failed to follow proper procedures or that it -
engaged in improper behavior or acted in bad faith. [fthe record is mndequate, courts may

. remand :he decision back to EPA. o

Under APA §706;acomt’smewofﬁnalagewyacnom wtn!ooktowhetherthos&
actions were “arbitrary and capricious,” unless Congress has provided another standard of
review: “When the EPA asks & court: . . to enforce a lawful (nonarbitrary) EPA order; the coure’
must enforce it Althoughthaedonotappmto bemyummaaddrmthemdardofcourt
review ofordetslmudtmdc&cuoumos thﬁarbtmandcapnmousstanthrdbasbeen

 * See Valentine; 856 F. Supp 8. 627: See alsa Amoco Oil Co: v: United States, No. 96 N 1037
. (D. Colo. March2& l%(dmmgmfommtmwwofu ordumuedunduRCRAg.’aOOS(h)).
" Sa Campv Pinty; a1 US 13% l42(l9?3)' CItimnmPrucmOvaakr Volpe, 40% -

| U.S. 402, 41441 T (1971). Sesalso United Siates . Seafb Moral Corpr, ZSEnv'tRep.Ca-.(BNA)
1231, lzss(wo.wmwm(nmgmum).; C

s Unmd&'rmv Otmt&Ga&r,MF 24429 433-34 (IstC:r.. IM)(CERC!'.A § lOGcm):

o va bema b
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applied to review of a RCRA § 3013 order.” This supports application of the arbitrary and

capricious standard to EPA decisions embodied in Section 7003 orders as weil. Further, this case
. law is consistent with general principles of administrative law which support the application of .
the “a:bxtrary and capricious” standard to demsmns vnthm the particular expertise of the Agency.

Fmaﬂy. courts may consxder whether EPA has aﬁ'orded the respondent(s) due process, as

- required by the Constitution. Due process does not necessarily mandate an evidentiary hearing

prior to issuance or enforcement of the order. Rather, the requirement is flexible and requires
that respondents have an opportunity to comment on the evidence “at a meaningful time, ina
meaningful manner.” Although there does not appear to be a clear standard for how much:
process is enough, the Regions should at 2 minimum ensure that the respondent has the-
opportunity to comment on the ordu' and to confex with the Agency rega.rd.mg comphance with

. : theordu'

? s-qabmu. 28 B’.R.C'n tzm ¢

" % Mathews v Etd-idgu«lz&ll S’.Il? 333(!9‘76); UhMSmﬁ Scymnrhqwdlngf.’orpa. 679

R Suppzs-w su(so.rmlom(cmﬂouomm




WORKSHEET CONTAINING SITE-SPECIFIC INFORMATION
IS ENFORCEMENT CONFIDENTIAL — DO NOT RELEASE

ATTACHMENT 6 ‘ ;

WORKSHEET FOR DOCUMENTATION OF PENALTY CLAIMS

' Dz;tc of c#lculation:. | :-‘i
‘Site name and location= . - - s o j
' Enfoicexﬁemmammeqbasandmlephone tumbers:. 1

Step 1: Assign Daily ?ehﬂtyAmoént-;_ Lo

List harmclassificasiom_________and list the extent of deviation classification
. List dollar amount of penalty selected from appropriate cell in matrix §.

. Describe potén:id for harm to healthror the environmens=-

v a

Des_:cribe'. ha'r'n'ito'th?_c enforcement progrm



!

WORKSHEET CONTAINING SITE- SPECIFIC INFORMATION
IS ENFORCEMENT CONFI'DENT!AI’. DO NOT RELEASE

i, Period of mneomphme:s

. b

Describe the extent and type of work performed and/or not performed:

Describe the rih'rulimss of work: -

D_aily‘p_en.ilty amol'ln:t-ﬁ--j -

Describe the quality of the wark performed: A .

Step2:. Caluhtol'enaltln for Mum-n.y Violations.. -

noncompliance is

(date) to

¢

: A.‘z;.

(date). Number of days of

LT




WORKSHEET CONTAINING SITE-SPECIFIC INFORMATION
S ENFORCEMENT CONFIDENTIAL ~ DO NOT RELEASE -

/

ii. Daily penaity amount (from Step 1)'$_ x Number of days of noncompliance

= Penaities for muiti-day violatioqs a§

Step.3: Determine Economic Benefit of Noﬁcomﬁﬁance'

N i By Jivan .'w
L ansn

" Economsic benefit of noncompliance = §; _

‘Step 4 Apply'Adlustment Factors: |
i. Good faith efforts to comply < reduction of §______or percent reduced _ .

" ii. Degree of willfulness or segligence~ inérease of S______ or percent increased:

- " ' -
<3-



' WORKSHEET CONTAINING SITE-SPECIFIC I.NFOR.MATION -
IS EVFORCE“ENT CONFIDENTIAL - DO NOT RELEASB &

iil. History of noncompliance -- increase of §___ or percent increased ___ ‘
" iv. Inabxhtytopay reducnonot's orpetcentredwed T R

+ . . . : '
- -
. ; .
N

3

v. Otherumquefactots-reducuonoft ' orpacen:reduecl .-.',orincreaseqf
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