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U.S. ENVIRONMENTAL PROTECTION AGENCY
WASHINGTON, D.C.

ADMINISTRATIVE SETTLEVMENT AGREEMENT

In the Matter of:

Randy Rich AED/MSEB - 708583

d/b/a Randy Rich Equipment

et T et e we e St

Respohdent
This Admiﬁistrativc Settiement Agreement is made and entered info by and between the
United States Environmental Protection Agency (EPA) and Randy Rich, d/b/a Randy Rich
Equipment (Respondent) regarding compliance by Ressondent with the requirements of section
203 and 213 of the Clean Air Act (Act), 42 U.5,C. §§ 7522 and 7547, and the regulations
promulgated thereunder at 40 C.F.R. Part 89.
Burpose |
1. The purpose of this Administrative Settlernent Agrcemeﬁt {Agreement) is io resolve any
and all claims by EPA under the Act and Part 8 arising out of the im.porlaﬁon of 119
pieces of non-road equipment with nonroad engines, and three loose non-road engine, all
as described in Attachment I (Subject Equipmenit), while ensuring that prior violations are
identified and resolved, and that future violatior s are avoided. |
Definitions:
2, For the purposes of this Agreement, the following deﬁnitiqns apply:

A. Certified engine: A “cerlified engine” is a nonroad engine that was built after the
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applicable effective.datcs of the Part 89 regulations and that is covered by a
Certificate of Conformity.

B. Dates of the Applicable regulations: Th: term “dates of the applicable
regulations™ means the dete after which the ccrliﬁcat_ion requircment appiies to an
engine, as defined in Table 2 of 40 C.F.R. § 89.112.

C. Uncertified engine: An “uncertified eng ne” is a nonroad engine built afier the
applicable effective date of the regulations but which is not covered by a
Certificate of Conformity, |

D. This marter: As used in this Agreement, “this matter” means the Respondent’s
importation of the S\ibject Engines idensified in Attachment I and any civil
liability that may apply to violations of the Clean Air Act and implementing
reguiations governing importatioﬁ of no:yroad engines.

E. Certificate of Conformity: A “Certificatc of Coufonnizy” means the document
issued by EPA to a manufacturer under 40 C F.R. § 89.105 after EPA has
determined that the manufacturer's application is complete and that the engine
family meets the requirements of 40 C.F.R. Parts 89 and the Clean Air Act.
Issuance of the Certificate of Conformity permits production of engines buiit in
accordance with the manufacturer’s application provided that the production is
within the period during which the Certificate of Conformity is _vaIid.

F. Subject Equipment. The term “Subject Equipment” means the non-road vchicles

and engines whose serial numbers are listed in Attachment I

Page -2-
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G. Effective Date of This Agreement: The term “Effective Date of This Agreement”

means the date it is executed by EPA.

Statutory and Regulatory Authority:

3.

Sections 203(a) and Zlé(d) of the Clean Air Act, 42 U.S.C. §§ 7542(a) and 7547(d},
prohibit the sale, offering for sale,. introduction. or delivery for introduction into
commerce, or the importation of any nonroad vzhicle or engine after the applicable
effective date of the regulations unless such velicle or engine is certified.

40 C.F.R. § 89.1003(a)(1)(ii) prohibits any person from importing into the United States
any new nonroad engine manufactured after the applicable effective date of the
regulations, uniess such engine is a certified cm;ine.

40 C.F.R. § 89.1003(b}4) requires nonroad velicle and equipment manufacturers to use
certified engines in vehicles and equipment manufactured after the effcctive date.

40 C.F R. § 89.2 defines a nonroad v.e.hicie or € juipment manufacturer as any person
engaged in the manufacmrihg or assembling of new nonroad vehicles or equipment, or
importing such vehicles or equipment for resale, or a person acting for, and under the
controi of such person. |

40 C.FR. § 89,110 requires the oniginal engine manufacturer to affix, at the time of
manufacture of a certified engine, a permanent and icgibie label which identifies the
nonroad engine and provides the informaﬁon specified in that section, inciuding a |
statement that the engine is a certified engine. “he label must be legible and readily

visible to the average person after the engine is instalied in the equipment.
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40 C.F.R. § 89.102 sets forth a program te provide transitional flexibility for nonroad
equipment manufacturers, the Transition Provitions for Equipment Manufacturers

(TPEM). The TPEM provides a limited opportunity for the manufacture or importation

of equipment containing certain engines that otherwise do not comply with the emission .

standards of 46 C.F.R. Part 89. Limitations of the TPEM include, but are not limited to,
use of engines that are produced afier the applicable effective date of the regulations for
the engines contained in the equipment being e anufactured or imported, a limit of 200
engines per year per power category, and use of only one engine manufacturer per power

categorj? for the duration of the program.

Background

9.

10.

i1,

12.

On and after January I, 2000, Respondent impa rted the Subject Equipment.

On or about March 29, 2005, U. S. Customs an« Border Protection {Customs}

constructively detained at Rupert, Idaho the Subject Equipment with Customs entry date '

of February 1, 2005, and Customs entry number AC1-725-154-9. Respondent has hcid
the constructively detained equipment without sale or offer for sale,

Respondent is the importer of the Subject Equipment.

The Subject Equipment wbich contain nonroad :ompression ignition engines were built
aﬁer. the effective daze for the engines. As a consequence, certified engines were required
to be used in the Subject Equipment which contain nonroad compression ignition
engines. |

The Subjcct Equipment do not contain certified engines, and do not have affixed the

certification label required by 40 C.F.R. § 89.110.

Page -4-

Gl

1] 605



05/12/05 THU 317:38 FAX 202 3684 0060 /S EPA AED-MSEB @oos

14,

15.

16.

17

Since inception of the TPEM, Respondent imporied seven tractors containing uncertiﬁcd
engines in the power category greater than or equal to 8 kW and less than 19 kW which
were made by a manufacturer other than Yangdong, as shown in Attachment I. None of
those pieces of non-road equipment have been constructively detained. Respondent
failed to comply with 40 C.F.R. § 89,102(d)(2)iii) and is liable for seven violatons of
Sections 203(a) and 213(d) of the Clean Air Ac, 42 U.S.C. §§ 7522 and 7547, and 40
C.F.R. § 89.1003¢a)(2).

Since inception of the TPEM, Respondent impoﬁed eighty tractors containing uncertified
engines in Lhe power category greater than or equal to 19 kW and less than 37 kW ﬁMCh '
were made by a manufactﬁrer other than Fujian. as shown in Atlachment ], None of those
pieces of non-road equipment have been constﬁ ictively detained. Respondent failed to
comply with 40 C.F.R. § 89.102(d}2)i1i) and.i; liable for eighty viloiazions of Sections
203(a) and 213(d} of the Clean Air Act, 42 U.S.C. §§ 7522 and 7547, and 40 CF.R.

§ 89.1003(a)(2).

On October 11, 2004, Respondent imported one Tiangong loader made in 2004 with an
uncertified 162 kilowatt (kW) engine, serial nurnber 97101504775, made by Weifang.
(Attachment I, page 8}, Equipment with an uncertified engine in this power category
does not, and can not qualify for the TPEM provisions of 40 C.F.R. § 89.102(d).

Respondent is liable for one violation of Sections 203(2) and 213(d) of the Clean Air Act,

42 U.S.C. §§ 7522 and 7547, and 40 C.F.R. § 87.1003(b)(4).

On March 26, 2002, Respondent imported one loose uncertified 25.7 kW Jiangdong

engine manufactured in 2001. (Aitachmeht 1, page 10). Loose engines in this power
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category do not,‘and can not qualify for the T'EM provisions of 40 C.F.R. § 85.102(d).
Respondent is liable for one violation of Sectiins 203(a) and 213(d) of the Clean Air Act,

42 US.C. §§ 7522 and 7547, and 40 CF.R. § #9.1003{(a}(2).

Terms of Agreement

18,

19.

20.

21

22,

Within 30 days of the Effective Date of this Agreement, Respondent shal! provide EPA

with a plan reasonably calculated to insure that 3lf nonroad engines imported by

Respondent into the United Staies afier the date of this Agreement shal! be imported ina -

manner that complies with the requirements of tiie Act and its implementing regulations
at 40 CF.R. Parts 89. |
Respondent shall decrease its 2005 TPEM atiowunce for equipment containing
uncertified nonroad diese! engines rated equal to or above 8 kW and less than 19 kW,
under 40 C,F.R. § 859.102(d)X2) by seven.

Respondent shall decrease its 2005 TPEM allowa:ice for equipment containing
uncertified nonroad diese! engines rated equal to cr above 19 kW and less than 37 kW,
under 40 C.F.R. § 89.102{d}?2) by eighty.

Within 90 days of the Effective Date of this Agreeinent Respondent shall replace the

Wcifang engine (serial number 97101504775) with a new C8.3 EPA certified tier {I

-engine made by Cummins Corporation and shall export the Weifang engine to a country

other than Canada and Mexico and shall submit documentary proof of the replacement
and export, via Customs export documents and certified affinmations.
Within 60 days of the Effective Date of this Agreement Respondent shall destroy the

Jiangdong model TY395 loose engine (serial numbe: 01442334) under the actual and
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23,

24.

25.

@oo2
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constant supervision of local, state or Fedéral enforcement personnel by running the

engine without oil or coolant until it ceases 1o operate and cannot be made to resume

opération, and thereafter, by causing multiple and irreparable examples of damage to the

head(s) and case of the engine with a siedge hémmer. Respondent shall secure and

submit an affidavit of the observing enforcement personnel attesting to the destruction in

the above manner to EPA within 60 days of the Effective Date of this Agresment.

Respondent shall submit reports showing compliance with the TPEM réquirmnents undey

40 C.FR. § 89.102(d). Such reports shal} conuin, for each piece of equipment imported

by Respondent under the TPEM, the name of the engine and chassis manufacturer, engine
~ and chassis serial numbers, engine and chassis cate of manufacture, engine power rating,

engine power category under 40 C.F.R. § 89.11%, and the date of importation.

Notwithstanding 40 C.F.R. §89.102{¢)(1), two such reports, caw;e:ing Respondent’s

importation for the previous calendar year, shall be submitted on or before January 30,

2006, and January 30, 2007.

All submissions shall be sént to EPA at the following address:

David Alexander

U.S, EPA, OECA/AED (mailcode 2242A)

Room 1111A

1200 Pennsylvania Ave NW'

Washington, DC 20037-0001

facsimile: (202) 5640069

Respondent shali pay to the United States $2,500 ‘vithin 30 cqlendar days of the date of

this Agreement. Late payment of the civil penalty is subject to interest and fees as

specified in 31 U.S.C, § 3717. Respondent agrees to pay the amount by certified check or

Page -7-

%‘f %%%(‘/ﬁ



05/12/05 THIj 17:37 FAX 202 564 0069 US EPA AED-MSER i ood

cashier's check payable to the "United States of America," and to mail the payment to:
U.S. Environmental Protection Agency
Washington Accounting Operations
P.O. Box 360277M
Pittsburgh, Pennsylvania 15251
ATTN: AED/MSEB # 7085
Simultaneously, a photocopy of the check shall be mailed to EPA at the address specified
in Paragraph 24 or faxed to (202} 564-0069 to the attention of David Alexander. Such
check shall be identified with the case number snd Respondent's name.
26.  Respondent agrees that it will not import any ncnroad vehicle or piece of equipment
manufactured on or after the applicable mode! years set forth in 40 CF.R. § 89.112 unless
the nonroad vehicle or equipment is powereﬂ by certified nonroad engine, or contains a
nonroad engine that was manufactured after the applicable effective date of the
regulations and is otherwise imported in compli ince with 40 C.F.R. § 89.102(d). |
General Provisions
27, Respondent hereby represents that the individual or individuais executing this Agreement
on behalf of Respondent are authorized o do so on behalf of Respondent and that such
execufion is iﬁtended and is sufficient to bind R:spondent, its agents, assigns, or
SUCCessors.
28.  Notwithstanding any other provision of this agreement, upon Respondent’s failure ln
perform, or default of or failure to comply with :iny terms of this Agreement, EPA may
refer this matter to the United States Departmen of Justice to recover civil penalties

pursuant to Section 205 of the Act, 42 U.S.C. § 7524, and pursue any other remedies

available (o it. Respondent specifically agrees tlat in the event of such default or failure

Page -8~

it Gt
L)



05/12/05 THU 17:38 FAX 202 564 0069 US EPA AED-MSEB olo

-

to comply, EPA may proceéd in an action basec. on the original claim of violation of the
Act and Part 89. Respondent expressly waives its right to assert that such action is barred
by any applicable staute of li.mitation, see 28 U.S.C. § 2462.

29.  The Effect of Settlement Agreement described in Paragraph 32 of this Agreement is
conditioned upon the truthfulness, accuracy and cmnpletencss of Respondent’s
disciosures and representations to EPA under this Agreement, including but not limited to
Attachment I, upon which the Respondent ackn ywledges he has caused EPA to relied,
and upon the prompt and complete remediation of any viola’cion; in accordance with this
agreement.

Stipulated Penalties:

30.  For failure to comply with the terms of this Agreement on a timely basis Respondent shall
pay stipulated penalties to the United States as follows; |
A For failure to timely pay the penalty, or provide proof of such payment, pursuant

to Paragraph 25, $400 per day.

B. For failure to submit to EPA, in writing, a plan to prevent future yioiations, and
reduce importations pursuant to flexibility provisions pursuant to Paragraphs 18
through 20, $400 per day.

C. For failure to submit reports, including failure to submit timely reports, of
importations under 40 C.F R. § 89.102 in accordance with Paragraph 23, $250 per

~ day.

D. For failing to replace the Weifang enginz in the loader, or failing to prove proof

thereof in accordance with Paragraph 21, $500 per day.

Page -9-
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E. For failing to destroy the loose Jiangdong engine, or failing to prove proof thereof
in accordance with Paragraph 22, $250 per day,

F. For importing a piece of nonroad equiprient containing an uncertified engine that
does not qualify for the TPEM, $10,000 per viojation.

31, All stipulated penaltics under Paragraph 30 of this Agreement shall begin to accrue on the
day after performance is due, and shall continue to accrue until the day compliance is
achieved. Nothing herein shall prevent the simuitaneous accrual of separate stipuiau:d.
penalties for separate violations of this Agreement. All stipulated penalties shail be paid
in accordance with Paragraph 25 and shall be paid within five days of written dc_mand by
EPA. Stipulated penalties shall not be construe as prohibiting, altering, or iﬁ any way
limiting the ability of EPA from seeking any other remedy or sanction available by virtue
of Respondent's violation of this Agreement or >f the statutes or regulations upon which
the Agreement is based.

ect o rée ent

32.  Upon completion of the terms of this Agreemert, the alleged violations described in this
Agreement shall be considered resolved.

The following agreé to the terms of this Agreement:

Randy Rich Equipment

By: %ﬁ‘{‘/gﬂt | St 2 08

Randy RICh d/b/a Randy Rich Equipment Dete
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L

U.S. Environmental Protection Agency

_S.3 oS

Date

Air Enforcement Division
Office of Enforcement and Compliance Assurance
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Mar. 28 05 12:07p

- Randy Rich Equipment

820 10th Street
Rupert, idaho 83350

March 28, 2005

To: David Alexander
Fax#202-564--0069

From: Randy £. Rich

Dear Mr. Alexander

As per your instructions. The fol.owing Faxed 9 Chatts
include FLL of the nonrcad egquipment I have imported
over the past b years. Includ:ng ttie equirnent now held
by Customs on my Yard.

All eguipment is diesel powered.

To explain my charts

1) Upper right ! thru 9th are as we recieved eguipmert
Exception 9th a list of engines we recieved with
previous orders listed

2} Custom entry # and ertry date

3) Abreviations used cn chart :

4} Frorm teft to right. Year of chassis, MFG Manufacture
cf Agri:... tractor{ Exception Chatrt 7th is a Wheel Loaderi,

Tractor model of chassis,Engine Erand, Model of Engine,
MF Date of Engine, RW power of motecr in Kw, Engine
sarial number, and Chaesis # merial number of tractor
or loader. '

2) On Chart lst. Firgt two listings are correct as listed
.Balance of listings are corra2ct except Engineft znd
Chassis # are switched and noated.

These Charts are = conplete liat of all of my imports of non
roac¢ ¢quipmert over the past 6 yYea.:s

Pleage call if you Lhiwve &uy cuvestions on information I prepared.
Thank you in advance for your promj>t attention te this as

The FEquipment Crvstoms has on hcld s atout 70% of my total
Invertcry and this time of year is our main selling time.

Rardéy lich Equipmert

it E LG

Randy\{ Rich

Al'ltch Im,'l' I
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