Presented below are water quality standards that are in effect for Clean
Water Act purposes.

EPA is posting these standards as a convenience to users and has made
a reasonable effort to assure their accuracy. Additionally, EPA has made
a reasonable effort to identify parts of the standards that are not
approved, disapproved, or are otherwise not in effect for Clean Water
Act purposes.
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Chapter NR 2
PROCEDURE AND PRACTICE

NR 2.01 Application of rules. NR 2.12 Informal conferences.

NR 2.02 Definitions. NR 2.13 Conduct of contested case hearings.

NR 2.03 Service on the department. NR 2.135 Conduct of noncontested case hearings.

HS %8‘51 EGWICG ?f pL?t?dlngS- NR 2.14 Rules of evidence in contested cases.
: orms ot petitions. NR 2.15 Close of hearing.

Hg 5825 gotlce ofcl;earmgd _ NR 2.155 Decisions in contested cases.

NR 2'07 Plonteste case designation. NR 2.157 Decisions in noncontested cases.
. ace of hearings. h -

NR 2.08 Persons entitled to participate in contested case hearings. NR 2.16 Re°pe’1'“9 hearlngs.

NR 2.085 Environmental impact statements. NR 2.17 Transcripts in contested cases.

NR 2.09 Changes in time or place of hearing; adjournments; failures to appd¥R 2.18 Briefs.

NR 2.10 Witnesses and subpoenas in contested cases. NR 2.19 Confidential status.

NR 2.105 Witnesses in noncontested cases. NR 2.195 Public records and information.

NR 2.11 Preservation of testimony and discovery of evidence. NR 2.20 Review of contested case decision.

Note: Chapter WCD 2 as it existed on March 31, 1973 was repealed, and a n@gjuired or requested under this section is not provided. Forms of
chapter NR 2 was created, Register, March, 1973, No. 207, effective April 1, 195%““0“5 in various proceedings shall follow the formats below:

(1) Review oF orpeRs. The following form shall be used in

eking review of orders issued pursuant to ss. 281.19 (2) (a), (4),
(5J, 285.83 (1), 289.97 (1), 291.95 (1), 292.11 (4) and (7) (c),
293.15 (3) and 293.83 (1), Stats.

o To the Department of Natural Resources:

NR 2.02 Definitions. (1) DEPARTMENT. Department  The undersigned hereby petitions for a review of the depart-
means the department of natural resources. ment order dated __, 19 , whereby it was ordered

(2) SecreTARY. Secretary means the secretary of the depart-
ment of natural resources.

(3) ConTEsTEDCASE. Contested case has the meaning speci- The grounds for this petition are
fied in s. 227.01, Stats.

(4) NoNCONTESTEDCASE. A noncontested case means any

proceeding before the department which is not a contested caserne modification or change desired is

History: Cr. Register, March, 1973, No. 207, eff. 4-1-73; r. and recr. (3) and cr.
(4), Register, March, 1984, No. 339, eff. 4-1-84.

NR 2.01 Application of rules.  These rules shall apply in
all proceedings and hearings before the department of natural
sources except as specifically provided otherwise.

History: Cr. Register, March, 1973, No. 207, eff. 4-1-73.

NR 2.03 Service on the department.  All petitions for Date
hearings, petitions for rules, petitions for declaratory rulings, an- Signature
swers and complaints required by any statute or rule shall beVerification
served on the secretary, either by delivery to the office of the secrelz) ADOPTION. REPEAL OR AMENDMENT OF RULES OR GENERAL
tary, or by mailing to the secretary by certified mail, at the follows oo e 114e peparTMENT. The following form shall be used in
ing address: P. O. Box 7921, Madison, Wisconsin 53707. etitioning for rules pursuant to s. 227.12, Stats

Note: The office of the secretary is located on the 5th floor of GEF 2, 101 S. Wé%- ’ T '

ster St., Madison, WI. (a) For adoption of general order or rule:
History: Cr. Register, March, 1973, No. 207, eff. 4-1-73; am. Register, March,
1978, Ng. 267, eff.g4—1—78. g dfo the Department of Natural Resources:

The undersigned hereby petitions for the adoption of a rule relat-
NR 2.04 Service of pleadings.  After a matter has been ing to:
set for a contested case hearing, all pleadings and papers shall be
served by delivery or by mail to the division of hearings and ap-
peals, the bureau of legal services, department of natural "rhe grounds for this petition are
sources, and to all identified parties.

Note: The Division of Hearings and Appeals is located at 5005 University Ave-
Of Legal Senices & located on the it floor of GEF 2. 101 5. Webeter St. MadisonThe petitions' | i i
Wi, rr?ailing address: Box 7921, Madison, WI 53707. ' The petitions’ interest in the request is

History: Cr. Register, March, 1973, No. 207, eff. 4-1-73; am. Register, March
1978, No. 267, eff. 4-1-78; am. Register, March, 1984, No. 339, eff. 4-1-84.

The authority of the department to act is

NR 2.05 Forms of petitions.  Petitions shall conform
with the applicable statute as to form, content, number of signato-
ries and verifications. All petitions shall be filed within the time ate
specified by statute or administrative code, or, where no time ig
specified, within 30 days of the date of the order or decision to be_, . . L
reviewed. Petitions are deemed filed upon receipt by the depareignature¢5 needed unless petitioner is a municipality or cor-
ment. The department may request additional information conporation)
cerning any petition or request filed under this section. The depart-
ment may deny any such petition or request where the information

Register, October, 1999, No. 526
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(b) For amendment of a general order or rule:

The facts supporting the contention that alleged or potential en-

To the Department of Natural Resources: i 9 H .
vironmental pollution is or will take place are as follows:

The undersigned hereby petitions for the amendment of rule
number which provides as follows:

The nature of the alleged or potential environmental pollution
The grounds for this petition are Is:

The modification or change desired is

The specific relief sought by the complainants is:

The petitioners’ interest in the request is

Name and address of a person within the state authorized to re-
ceive service of the answer and other papers on behalf of the

Date complainants:
Signatureg5 needed unless petitioner is a municipality or a (Name) (Address)
corporation)

Signatures of 6 or more citizens Verifications

(5) HEARINGSUNDERS.227.42, STATS. The request for a hearing

(3) DECLARATORY RULINGS. The following form shall be used t0 be_ Freated as a contested case under S. 227.42, Stats., shall be
in petitioning for declaratory rulings pursuant to s. 227.41, Statg.writing, and served upon the secretary within 30 days after the
To the Department of Natural Resources: department action or inaction complained of, or within the time

P R ) specified by the statute or administrative rule which accords a

In the matter of the applicability of rule right to a hearing. The following form shall be used in requesting
(or regulation or statute) to the petitioner such a hearing:
Said rule provides as follows:

To the Department of Natural Resources:
The undersigned hereby requests that a hearing be treated as a
contested case under s. 227.42, Stats.

The grounds for this petition are to determine the applicabili-
ty of the above rule to the petitioner because of the follow-

ing state of facts: The agency action or inaction which is the basis for the request

for a hearing is:

The reasons for the requested ruling are

The substantial interest injured or threatened with injury by
agency action or inaction is:

The following are the names and addresses of all other per-

sons other than the petitioner upon whom it is sought to ) o ) )
make the ruling binding: The evidence of legislative intent that the interest is to be pro-

tected is as follows:

Date The injury to the person requesting the hearing is different in
Name kind or degree from injury to the general public caused by
Address agency action or inaction because:

Signature

Verification

There is a dispute of material fact, and the disputed facts are:

(4) Six ciTizeEN coMPLAINTS. The complaint and answer in the
proceeding shall conform with the requirements of the applicable
provisions of ch. 802, Stats. The following form shall be used in The statute or administrative rule other than s. 227.42, Stats.,
filing 6 citizen complaints pursuant to s. 299.91, Stats.; which accords a right to a hearing is:

To the Department of Natural Resources:

(Name) (Address) -
is causing or will cause alleged or potential environmental (Signature) (Address)

i it i [ History: Cr. Register, March, 1973, No. 207, eff. 4-1-73; am. (intro), (1), (2) and
pOllutIOﬂ, caused by the activities described herein: (3), r. and recr. (4), cr. (5), Register, March, 1984, No. 339, eff. 4-1-84; correction

in (2) (intro.), (3) and (5) made under s. 13.93 (2m) (b) 7., Stats., Register, January,

Register, October, 1999, No. 526
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1R987, No.o373%orrelc$iggsl\i‘n (15)2%nd (4) made under s. 13.93 (2m) (b) 7., Stats., ing examiner may issue a preliminary certification of parties at
egister, October, 1999, No. such a prehearing conference.

NR2.06 Noticeofhearing. (1) Form. Notice of hearing ~ (6) The departmentor the hearing examiner shall prepare a list
shall be in writing, with a title identifying the matter to be set fo?f persons who are certified as parties and set forth such list in the
hearing, and where appropriate, contain a docket number. ~ department’s order. For purposes of certifying parties under s.

(2) ConTENT. The notice of hearing shall contain the follow227.47, Stats., and this section, the department or the hearing ex-

ing information: aminer shall consider the following criteria:
(a) Date, time and location of the hearing. (2) Nature of agency proceeding;
(b) The statutory authority for the hearing. (b) Nature and effect of decision made; and )
(c) A short summary of the matter to be considered. (c) Nature of participation by those involved in the proceeding,

(d) Such otherinformation as the department or the hearing %g—sll;g'snganadttgng;r;gseioﬁtopgﬁg?sgs’ cross—examination of wit-
aminer may deem appropriate. @) Isersons certified as artiels shall be served with exhibits

; (S)fSERy'CE'fEXCE-pt as otherwise specifically rlequlired, e adings, correspondencepand other documents submitted By
vice of notice of hearing may be made by personal delivery or grties after issuance of the decision, including those specified in
mailing a copy thereof to the last known post office address of
person to be served in a sealed envelope with first class pos gg'ggn(]e)d \?vzitZ\A?eltizggszfzoz'?eohga)r,ir?te:;ﬁdsiinigr?srig?'su?j?all
prepaid thereon and shall be deemed to have been served upo SBreview P 9 P J
ppSIt therepf in the U.S. .”.’a"s- T.he department may reqwre S _istory: Cr. Register, March, 1973, No. 207, eff. 4-1-73; am. (2), Register, July,
vice by registered or certified mail when deemed appropriate 8, No. 271, eff. 8-1-78; r. and recr. Register, March, 1984, No. 339, eff. 4-1-84;
with the same effect. correction in (6) (intro.) and (7) made unders. 13.93 (2m) (b) 7., Stats., Register, Janu-

History: Cr. Register, March, 1973, No. 207, eff. 4-~1-73; am. (2) (d), Regist&y: 1987, No. 373.
March, 1984, No. 339, eff. 4-1-84. . .

NR 2.085 Environmental impact statements.

NR 2.065 Contested case designation. (1) Exceptas (1) When an environmental impact statement has been written on
provided in sub. (2) or unless otherwise ordered by the departmamiroposed action for which a contested case hearing is held, all
or hearing examiner, all department contested case hearingseaidence regarding compliance with s. 1.11, Stats., shall be taken
class 1 proceedings under s. 227.01 (3), Stats. at that hearing unless otherwise provided by statute.

(2) Hearings held under ss. 30.03, 227.42, 281.17, 281.19,(2) In the absence of specific authority for a contested case
281.20, 285.83 (1), 289.95, 289.97 (1), 291.87, 291.89, 291 8&aring on a proposed action for which an environmental impact
(1), 292.11 (4) and (7) (c), 293.15 (3), 293.83, 299.21 and 299.9tgtement has been written, a contested case hearing shall be held
Stats., and hearings which revoke or suspend a department—issuethe proposed action if a petition for a hearing meeting the re-
license as defined in s. 227.01 (5), Stats., are class 2 proceediggsements of s. 227.42, Stats., is received by the department un-

History: Emerg. cr. eff. 11-1-76; cr. Register, March, 1977, No. 255, eff. 4-1-7&ss otherwise provided by statute.
am. Register, March, 1984, No. 339, eff. 4-1-84; correction in (2) made under s. f d h . ill be held d
13.93 (2m) (b) 7., Stats., Register, January, 1987, Noc8T&ctions made under (3) If a contested case hearing will be held on a proposed ac-

s. 13.93 (2m) (b) 7., Stats., Register, October, 1999, No. 526 tion for which an environmental impact statement has been
. . . drafted, the informational hearing provided for by s. NR 150.23
NR2.07 Place of hearings. Unless otherwise specifical- (1) shall be combined with the contested case hearing if circum-
ly provided by law, all hearings shall be held at the offices of thie3ces and statutes allow. At a combined hearing, the informa-
department of natural resources, the division of hearings and ggna| portion shall precede the contested portion.

peals, or at the time, date and place designated by the departmem) If no contested case hearing will be held on a proposed ac-

or the hearing examiner in the hearing notice. . ; ; ;
Note: The offices of the department of natural resources are located at 101 S.V\’lé%n for which an environmental impact statement has been

ster, Madison, WI. The offices of the Division of Hearings and Appeals are locaidiafted, any person may petition for an opportunity to cross ex-
at 5005 University Avenue, Madison, WI. amine the person who is responsible for a specific portion of the
195'25‘?{3: 3% F;?fgiielr; é\ﬁl‘arch. 1973, No. 207, eff. 4-1-73; am. Register, Marcinyironmental impact statement or present witnesses or evidence
P e e ‘ at the public informational hearing held under s. NR 150.23 (1).
NR2.08 Persons entitled to participate in contested The petition shall include a statement of position on the action or
case hearings. (1) In addition to the parties named in theProposal and specific statements and issues that are desired to be
pleadings, divisions of the department, the public intervenor if agf0Ss examined or presented. Petitions for opportunity to cross ex-
thorized by s. 165.07, 1995 Stats., and any member of the puBHigine shall be filed with the department within 20 days after the
may participate in any department contested case hearing. Notice of the environmental impact statement is published under
Note: The office of public intervenor was eliminated by the legislature in 1998. NR 150.23 (1) (c) 2. The notice under s. NR 150.23 (1) (c) 2.,
(2) Any person desiring to participate in a department coRUblished in conformance with s. NR 150.23 (1) (c) 1., shall in-
tested case hearing, whether on his or her own behalf or as arf#ifle a statement that the failure to file the petition provided for
thorized agent or attorney, shall enter an appearance in persolBgis subsection shall preclude the opportunity to cross examine.
giving his or her name and address, the name and address of gify'ory: Gt Register, June, 1985, No. 354, eff. 7-1-85; am. Register, January,
party being represented, and the capacity in which he orsheisrep-" '
resenting such party. A person may enter his or her appearance eNR 2.09 Changes in time or place of hearing; ad-
ther prior to or at the commencement of a contested case healjjgnments; failures to appear. (1) CHANGES. Requests for
(3) Any person entering an appearance under sub. (2) may elxanges in the time and place of a scheduled hearing will be
amine and cross—examine witnesses and may present testimgmayted only for good cause shown prior to any required newspa-
and other evidence. Such person shall be served with a copy oft@epublication of legal notice thereof.
department’s order. (2) ADJOURNMENT. The department or the hearing examiner
(4) Any documents concerning a contested case hearing filedy adjourn a hearing for good cause shown, the hearing to be re-
with an agency prior to issuance of a final decision in the case slseli or reconvened at the discretion of the department or the hearing
be served on all persons entering appearances under sub. (2gxaminer or at a time and place set by the department or the hear-
(5) The department or the hearing examiner may require p#tg examiner on the record of the hearing prior to adjournment.
sons who wish to be considered as parties at a contested case heéB) FaILURE TO APPEAR. (&) If an applicant for a permit or li-
ing to attend a prehearing conference. The department or the heanse fails to appear at a hearing following due notice, the depart-

Register, October, 1999, No. 526
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ment or the hearing examiner may dismiss the application unléssring and may decide the matter on the basis of briefs submitted
the applicant shows good cause for the failure to appear. If an lap-the parties.
plicant fails to submit proof of publication and notice as requiredHistory: Cr. Register, March, 1973, No. 207, eff. 4-1-73; am. (1) and cr. (3), Reg-
by statute, the department or the hearing examiner may disnii&§ March, 1984, No. 339, eff. 4-1-84.
the application and cancel the hearing. )

(b) If a respondent in an enforcement proceeding fails to ap-NR 2.13 Conduct of contested case hearings.
pear, the department or the hearing examiner shall take testimbhly PROCEDURE. The hearing examiner shall open the hearing and
and issue, modify or rescind the order as may be appropriate™ ke a concise statement of its scope and purposes. Appearances

. ; : . all be entered on the record. The hearing examiner then shall
(c) If a petitioner in a proceeding fails to appear, the depa?- . . : !
ment or the hearing examiner may dismiss the petition unless e the issues in the proceedings. Thereafter, parties may make

petitioner shows good cause for the failure to appear. motions or opening statements. )
History: Cr. Register, March, 1973, No. 207, eff. 4-1-73; am. (2) and (3), cr. (3) (2) OPENINGSTATEMENTS. When opening statements are made
(c), Register, March, 1984, No. 339, eff. 4-1-84. they shall be confined to:

. . (a) Abrief summary or outline in clear and concise form of the
NR 2.10 Witnesses and subpoenas in contested et\)/idence intended to be offered: and

cases. The department or the hearing examiner may issue su . . .

poenas to compel the attendance of witnesses at hearings or diéP) A statement of ultimate legal points relied upon.

covery proceedings under s. NR 2.11. A subpoena requiring the(3) ORDEROF PROCEEDING. (@) In proceedings where the de-

production of material may be issued if the person requesting siétitment has issued an order or proposed order and the order re-

subpoena specifies the documents to be presented by the sub@pent requests a hearing on the matter, the department shall pro-

naed witness. Sections 814.67, 885.06 and 885.07, Stats., gtegd first with the presentation of evidence and shall have the

govern the payment of witness fees and expenses. burden of proof.

Lohistory: St Register, March, 1973, No. 207, eff. 4-1-73; am. Register, March. (b) Unless otherwise ordered by the department or the hearing
T e : examiner, in proceedings where a person has been granted a hear-

ing under s. 227.42, Stats., or where persons have filed a com-

poenas may be issued by the department to compel the attendBIfiBt under s. 299].(91,.§tats., sugh ?]ehsgns Shr?” grogeed ff'rSt W']Eh
of witnesses at hearings in noncontested cases, except rules giPresentation of evi enc_e and shall have the burden of proof.
ings. Witnesses subpoenaed in such cases are entitled to paymefft) OFFRECORD. Proceedings may be conducted off the record
of witness fees and expenses, as provided in ss. 814.67, 88910 when the hearing examiner permits. If a discussion off the re-

NR 2.105 Witnesses in noncontested cases. Sub-

and 885.07, Stats. cord is deemed pertinent by the hearing examiner, he may summa-
History: Cr. Register, March, 1984, No. 339, eff. 4-1-84. rize it on the record.
(5) OBJECTIONSTO EVIDENCE. Any argument before the ex-
NR2.11 Preservation of testimony and discovery of aminer on objections to receipt of evidence or on motions to strike

evidence. The departmentor any party in a contested case hegilt be recorded and parties will be afforded the opportunity to
ing may obtain discovery and preserve testimony as providedf¥ke an offer of proof.

ch. 804, Stats. For good cause, the hearing examiner may allow g5y coyrever. Contemptuous conduct at a hearing shall be
shorter or longer time for discovery or preserving testimony thgp unds for exclusion from the hearing

IS aIIo_wed by C.h' 804, Stats. For gOOd cause Shown’.the hea story: Cr. Register, March, 1973, No. 207, eff. 4-1-73; r. and recr. (3), Register,
examiner may issue orders to protect persons or parties from gfe, 1979, No. 282, eff. 7-1-79; am. (1), r. and recr. (3), Register, March, 1984, No.
noyance, embarrassment, oppression or undue burden, as eff. 4-1-84; correction in (3) (b) made under s. 13.93 (2m) (b) 7., Stats., Register,
vided in's. 804.01 (3), Stats. The hearing examiner may also isgljiary, 1987, No. S76orrection in (3) (b) made unders. 13.93 (2m) (b) 7., Stats.,
orders to compel discovery. Discovery and preservation of testi= ' T

mony are not available in noncontested case hearings. .
History: Cr. Register, March, 1973, No. 207, eff. 4-1-73; am. Register, Apri NR2.135 Conduct of noncontested case hearings.

1976, No. 244, eff. 5-1-76; am. Register, March 1978, No. 267, eff. 4-1-78; dth) NOTICE. At least 10 days notice shall be given of the time, date
Register, March, 1984, No. 339, eff. 4-1-84. and place of a noncontested case hearing.

(2) ProceDpuURE. (a) The presiding officer will open the hear-
ing and make a concise statement of its scope and purposes. Ap-
arances may be entered on the record. Divisions of the depart-
nt, the public intervenor if authorized by s. 165.07, 1995 Stats.,
| any other person may participate in any department noncont-
ed case hearing. Any person desiring to participate in a depart-
ment noncontested case hearing, whether on his or her own behalf

NR 2.12 Informal conferences. (1) CALL AND PURPOSE.
The department or the hearing examiner may call an informal ¢
ference at any time prior to or during the course of a hearing,
may require the attendance of all persons who are or wish to
certified as parties to the proceeding. The purposes of such conz
ences shall, insofar as applicable, be to consider:

(@) Clarification of issues; or as an authorized agent or attorney, shall enter an appearance in
(b) Amendments to the pleadings; person by giving his or her name and address, the name and ad-
(c) Admissibility of evidence; dress of any person being represented, and the capacity in which

(d) The possibility of obtaining admissions or stipulations dfe Or she is representing such person. The hearing may be re-
fact and of documents which will avoid unnecessary proof; corded by use of an electronic recording device.
(e) The limitation of the number of witnesses: Note: The office of public intervenor was eliminated by the legislature in 1997.

. I . . (b) Persons entering an appearance may make statements, of-
(f) The identification of all parties to the proceeding; and fer evidence or ask questions concerning the matter being heard.

(9) Such other matters as may aid in the disposition of the mgljch statements need not be made under oath. Cross—examination
ter. of those who speak is not permitted, but clarifying questions of

(2) RecorbinGsTIPULATIONS. The hearing examiner may re-those who speak may be allowed by the presiding officer. The pre-
cord any stipulations made at such informal conferences, whigilling officer shall determine the order in which people may
shall bind the parties thereto in the proceedings. speak, and may continue the hearing on another date or limit the

(3) Decisionon BRIEFS. If an informal conference is held andlength of the presentations if it appears there will not be enough
the parties agree that there is no material dispute of fact raiseditme for all who wish to speak, or if the presentations are unduly
the pleadings, the hearing examiner or department may cancelrggetitious.

Register, October, 1999, No. 526
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(c) Statements may be submitted in oral or written form. Arsible for specific portions of the environmental impact statement
person may submit a written statement within the time period ahall be allowed. No person may use an environmental impact
lowed by the presiding officer. statement or any portion thereof as the exclusive means of meet-

(3) ParTIES. The presiding officer shall prepare a list of pering a burden of proof of any statutory requirements for an approv-
sons who are certified as parties and set forth such list in the @lelicense or permit in a contested proceeding except upon stipu-
partment's decision, if one is issued. For purposes of certifyifgjion of the parties.
parties under s. 227.47, Stats., and this subsection, the presidin(y) ENVIRONMENTAL ASSESSMENT. An environmental assess-

officer shall consider the following criteria: ment and all comments received by the department on it prior to
(a) Nature of agency proceeding; the contested case hearing shall be received into the record of the
(b) Nature and effect of decision made; and contested case hearing under ss. 908.03 (6) and (8) and 227.45,

tats. The environmental assessment and comments received on
: : : : “shall be considered along with hearing testimony in making a
including attendance at hearings and presentation of oral or cision on the merits of thg proposed agtion and i¥1 making fi%d-
ten statements. . ings on compliance with s. 1.11, Stats. Testimony regarding the
(4) TranscripTs. Typed transcripts of noncontested casgontent of the environmental assessment or cross—examination of
hearings will be prepared upon request and receipt of paymegirsons responsible for specific portions of the environmental as-
The person requesting the transcript is responsible for all reasé’%sment shall be allowed. No person may use an environmental
able costs incurred by the department in transcribing the recgidessment or any portion thereof as the exclusive means of meet-
and preparing the transcript. If more than one person reques}ﬁﬁaa burden of proof of any statutory requirements for an approv-
transcript, the department may divide the costs of preparatigfijicense or permit in a contested proceeding except upon stipu-
equally among all such persons. In lieu of a typed transcript, { Eon of the parties.
department may provide any person requesting a transcript Witfistory: Cr. Register, March, 1973, No. 207, eff. 4-1-73; am. (1) and cr. (6), Reg-
a copy of the tape recording of the hearing, or other record if mér, March, 1984, No. 339, eff. 4-1-84; r. and recr. (6), Register, June, 1985, No.
recorded on an electronic recording device, upon payment of>4, eff. 7-1-85; am. (6), cr. (7), Register, January, 1987, No. 373, eff. 2-1 87,

corrections in (1) made under s. 13.93, (2m) (b) 7., Stats., Register, January, 1987,
reasonable fee. No. 373,

(5) AppLicaBILITY. The procedures in this section govern all )
noncontested case hearings held by the department, except rulddR 2.15 Close of hearing. (1) CLOSING AND BRIEFS. A
hearings, which shall be conducted in accordance with s. 227 hgaring in a contested case shall be closed upon completion of the
Stats. This section is applicable to hearings on environmental ipitbmission of all evidence and expiration of the period fixed for
pact statements, unless it conflicts with the requirements of &iing of briefs. If the time for filing briefs has expired and the brief
NR 150. of one or more parties is not filed within such time, the department
History: Cr. Register, March, 1984, No. 339, eff. 4-1-84; corrections in (3) (ifor hearing examiner may proceed to the determination of the case.

tro.) and (5) made under s. 13.93 (2m) (b) 7., Stats., Register, January, 1987, No.B%&ension of time to file briefs m rant th rtment
correction in (3) made under s. 13.93 (2m) (b) 1., Stats., Register, October, 1999, ension o e to file briefs ay beg anted by edepa €

(c) Nature of participation by those involved in the proceedin

No. 526 or the hearing examiner upon good cause shown.
(2) AppITIONAL EVIDENCE. If by stipulation of the parties, doc-
NR 2.14 Rules of evidence in contested cases. umentary evidence is permitted to be submitted after the close of
(1) RuLes. Rules of evidence in contested cases are governeddstimony, the record will be closed when such documentary evi-
S. 227.45, Stats. dence is received by the department or when the specified time for

(2) ApmissiBiLITY. Evidence submitted at the time of hearingurnishing it has elapsed without its being furnished. The hearing
need not be limited to matters set forth in pleadings, petitions&faminer may, upon the request of the stipulating parties, extend
applications. If variances of this nature occur, then the pleading time as originally prescribed for filing such additional evi-
petitions or applications shall be considered amended by thedence.
cord. The hearing examiner may, in his discretion, grant such coyfiistory:  Cr. Register, March, 1973, No. 207, eff. 4-1-73; am. (1) Register,
tinuances as may be necessary to give other parties adequate ffg: 1984, No. 339, eff. 4-1-84.
to prepare evidence to rebut that involved in any such variancesyr 2 155 Decisions in contested cases. (1) ExamIN-

(3) TEcHNICAL DATA. When evidence to be presented consistk pecision. The hearing examiner shall prepare findings of fact,
of technical figures so numerous as to make oral presentation gifnclusions of law and decision subsequent to each contested case
ficult to follow, it may be presented in exhibit form and suppleneard. Unless the department petitions for judicial review as pro-
mented and explained by oral testimony. vided in s. 227.46 (8), Stats., the decision shall be the final deci-

(4) PeTiTIONS. Petitions or written communications not adsion of the department, but may be reviewed in the manner de-
missible as evidence may be filed with the hearing examiner lsgtibed in s. NR 2.20. Every decision shall include findings
will not be part of the record. regarding compliance with the requirements of s. 1.11, Stats.

(5) ExniBiTs. Parties offering documentary exhibits or pre- (2) SecrReTary DECISION. (@) Notwithstanding sub. (1) the
pared testimony may be ordered by the hearing examiner to fsgeretary, prior to hearing, may direct that the record be certified
nish copies to all other parties in advance of the hearings anddthe secretary or secretary’s designee for decision in accordance
provide such reasonable time as the hearing examiner may oxdigh the provisions of s. 227.46 (3) (b), Stats., without an interven-
to enable review of the prepared written testimony and exhibiisg decision by the hearing examiner.

Upon compliance therewith, such written testimony and exhibits (h) Notwithstanding sub. (1) the secretary prior to hearing may
may be admitted in evidence as though given orally, providing thRect that the decision be made in accordance with the provisions
authors thereof are present and available for cross—examinatigis. 227.46 (2) or (4), Stats.

(6) An environmental impact statement and all comments re-History: Cr. Register, December, 1976, No. 252, eff. 1-1-77; emerg. am. (2) (a),
ceived by the department on it prior o the contested case heaffhd® & 93,am,2(8) Feaster May 1985 i 020 ef o e an () Reg',
shall be received into the record of the contested case hearingdghro-1-gs.
der ss. 908.03 (6) and (8) and 227.45, Stats. The environmental
impact statement and comments received on it shall be consideretiR 2.157 Decisions in noncontested cases. (1) De-
along with hearing testimony in making a decision on the meritssIONSWHEN AN ENVIRONMENTAL IMPACT STATEMENT ORENVIRON-
of the proposed action, and in making findings on compliane&ENTAL ASSESSMENTS COMPLETED. The department may not com-
with s. 1.11, Stats. Testimony regarding the content of the envirenence, engage in, fund, approve, conditionally approve or
mental impact statement or cross—examination of persons resgisapprove an action that has been the subject of a department pre-
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pared environmental assessment or environmental impact state2) NumBeR. Five copies of all briefs shall be filed with the de-
ment until it has made a written findings of fact, conclusions partment together with a certification showing when and upon
law and decision. The decision shall include findings on wheth@hom copies have been served. Briefs which contain a summary

(@) The department has considered the environmental imp@tgvidence or facts relied upon shall include reference to specific
statement or environmental assessment and comments receRages of the record containing such evidence.

on it; (3) EFFECTOFEARLY FILING. The filing of briefs in less time
(b) The department has complied with the requirements of ¢han allowed shall not change the due dates for the remaining
NR 150 and s. 1.11, Stats., and briefs.

(c) Consistent with social, economic and other essential cqpiisio Ok Register, March, 1973, No. 207, eff. 4-1-73; am., (1), Register,

siderations, the department has adopted all practical means to

avoid or minimize environmental harm, or if not, why. NR 2.19 Confidential status. (1) APPLICABILITY. This
(2) OtHERDECISIONS. The department shall include a findingsection establishes a procedure which shall apply to requests made
regarding compliance with s. 1.11, Stats., and ch. NR 150 in @lthe department to treat as confidential, information in posses-
written deCISIODS- sion of the department or being requested by the department.
History: Cr. Register, January, 1987, No. 373, eff. 2-1-87. (2) RESPONSIBILITY FOR ESTABLISHING CONFIDENTIALITY. The
burden of establishing the need for confidential treatment of any

tested case is closed, no further evidence shall be received, ex gmatlon shall be on the person requesting such treatment of
by order of the department or the hearing examiner reopenin Information.
closed contested case for the taking of further evidence upon ap(3) APPLICATION FORCONFIDENTIAL STATUS. Any person seek-
plication of a party showing to the department’s or the hearing éRg confidential treatment of information shall file with the de-
aminer’s satisfaction that the evidence is newly discovered or watment a written application for confidential status containing
not available at the time of the hearing and that the evidence is rig@ffidavit form:
essary for a just disposition of the case. (&) The name and address of the applicant;
1925‘0,\%_: 3§g’§§9fi§[§ff‘rCh' 1973, No. 207, eff. 4-1-73; am. Register, March, () The position of the individual filing the application;
(c) The specific type of information for which confidential sta-

NR2.17 Transcriptsincontestedcases. (1) MeTHop tus is sought;
AND copIEs. Hearings shall be recorded either stenographically or (d) The facts and supporting legal authority believed to consti-
electronically. A typed transcript shall be made when deemed nafte a basis for obtaining confidential treatment of the informa-
essary by the department or the hearing examiner. If a transctigt.
is made by the department or the division of hearings and appealsy) AppirionaL iINForRmATION. Within 21 days of the receipt
copies shall be furnished to all persons upon request and pay complete application, the department shall mail to the appli-
of areasonable fee, as determined by the department or the @it a |ist of written interrogatories the answers to which are nec-
sion of hearings and appeals. If no transcript is deemed necesgalary for a determination under this section. If an extension has
by the department or the hearing examiner and a party requegispeen granted and if the applicant fails to answer all the inter-
that one be prepared, that party shall be responsible for all csigatories within 30 days, the department shall deny the applica-
of transcript preparation. If several parties request transcripts, . The department may also deny the application if the appli-
department may divide the costs of transcription equally amogght fajls to provide the information requested in the
the parties. In lieu of a transcript the department or the divisionigterrogatories. If a determination under this section can be made
hearings and appeals may provide any person requesting a t&gjlsly on the basis of information appearing in the application,
script with a copy of the tape recording of the hearing upon payjitten interrogatories may be waived by the department. The re-
ment of areasonable fee. All requests for transcripts shall be magdgnses to the interrogatories shall be treated as confidential if a
in writing and sent to the hearing examiner who presided at {figuest for such treatment from the applicant accompanies the re-
hearing. sponses.

(2) FINANCIAL NEED. Any person who by affidavit or otherap- 5y preiminary DECISION. (a) Within 30 days of receipt of
propriate means can establish to the satisfaction of the depart;rﬁPE mplete application in instances in which interrogatories have

NR 2.16 Reopening hearings. When a hearing in a con-

or the administrator of the division of hearings and appeals that iy waived, or within 30 days of receipt by the department of the
person is impecunious and has a legal need may be provided Y{{§rmation requested in the interrogatories, the department shall
a copy of a transcript without charge. _issue a written preliminary decision on the request for confiden-
~ (3) CorrecTions.Any party, within 7 days of the date of mail-tiality. The preliminary decision shall include:

ing of the transcript, may file with the hearing examiner a notice 1 A finding which identifies the type of information sought
in writing of any claimed error therein, and shall mail a copy @f pe assigned confidential status, and

such notice to each party of record. Other parties may contest any s
claimed error within 12 days of the date of the mailing of the tran- 2+ A determination of whether the department has the author-

script by so notifying the hearing examiner and other parties of .10 compel submittal of the information, and
cord. All parties will be advised by the hearing examiner of any 3. If such authority exists, a determination of whether the de-
authorized corrections to the record. partment is authorized by law to assign confidential status to the

History: Cr. Register, March, 1973, No. 207, eff. 4-1-73; am. Register, Decefyp€ Of information at issue, and
231_1&76 No. 252, eff. 1-1-77; am. (1) and (2), Register, March, 1984, No. 339, eff. 4. The decision to deny orto grant the request in whole or in

part.
NR 2.18 Briefs. (1) TIME FORBRIEFS. In contested cases, (b) A preliminary decision to assign confidential status must

parties shall indicate on the record after the close of testimonyoatmade pursuant to one of the following:
the hearing whether they desire to file briefs. The hearing examin- 1. Section 285.70, Stats., or
er may establish a schedule for the filing of briefs. The party or 5 gaction 289.09. Stats.. or
parties having the burden of proof shall file the first brief. Other 3. Section 291 15’ Stat '
parties may then file response briefs, which may be replied to. In °- S€CUon £9.15, Stats., or
the alternative, the hearing examiner may direct that briefs of all 4. Section 293.47, Stats., or
parties be filed simultaneously. 5. Section 283.55, Stats., or
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6. Upon a finding consistent with the rulingState ex rel. fidential treatment of information which arises during the course
Youmans v. Owend 965), 28 Wis.2d 672, that confidential treatof the hearing, shall render a ruling on the request only after re-

ment of the information is in the public interest, or ceiving answers to the questions appearing in sub. (5) (c)1., 2., 3.
7. Other specific statutory or common law right to confider@nd 4.
tial treatment of information. History: Emerg. cr. eff. 1-1-75; Cr. Register, May, 1975, No. 233, eff. 6-1-75;

o o r, and recr. Register, July, 1978, No. 271, eff. 8—1-78; am. (5) (b) and (e), Register,
(c) A preliminary decision made pursuant to s. 283.55, Stat@arch, 1984, No. 339, eff. 4-1-8dorrections in (5) (b), (c) and (d) made under

or Youmanshall also include answers to the following question§: 13.93 (2m) (b) 7., Stats., Register, October, 1999, No. 526
1. How many people have knowledge of the supposedly “se-

ﬁirﬁéa':tf%ren;?ggg? Will disclosure increase that number to a S8 that the public receive factual information on the affairs of state
) . . overnment through all forms of communication. Whether the in-

2. Does the contested information have any value to the pgﬁ'mation is requested by media representatives or individual citi-
sessor? To a competitor? Is that value substantial’? zens, department employes shall assist in securing facts necessary
3. What damage, if any, would the possessor of the secret $gfallow understanding of and participation in government and

fer from its disclosure? What advantages would its competit@jgvernment agencies.

reap from disclosure? _ _ (2) (@) All department employes are authorized to answer
4. What benefits are likely to flow from disclosure? T@uestions within their competency, whether these are asked by the

whom? Are they significant? In this connection, what is the publifblic or by representatives of the news media. Employes, in turn,

“need” for disclosure? Can it be satisfied in any other way? are responsible for the factual accuracy of the information they
(d) The definition of “trade secret” in s. 943.205 (2), Stats., jgovide. Requests to inspect department records shall be referred

adopted to apply to determinations made pursuant to s. 283®5the custodian of the records.

Stats. (b) The following are the only exceptions to this “freedom-of—
(e) A preliminary decision to approve the request in whole sformation” policy. Employes may not release information with-

in part shall be published by the department as a class 1 noticiithe 6 stated exceptions without prior approval from the bureau

the official state newspaper, and such other notice as the depeifrtegal services. The exceptions are:

ment deems appropriate shall be provided. The applicant or any 1. Law enforcement, auditing or other investigational infor-

interested member of the public may obtain an adjudicatory hegyation that might prejudice later court cases or quasi—judicial

ing on the preliminary decision to grant the request in whole orfigarings;

part by petitioning the department for such a hearing within 10 5 - comment on a case before, during or after court or quasi—

days of publication of the notice. If the preliminary decision is t9,jicial hearings prior to a decision (except as a witness):

deny the request, the applicant shall be notified in writing of the 3 Fi ial dical ial | histori d disci
decision by the department, and shall have 15 days from the date®: "!nancial, medicai, Social or personal histories and disci-

of mailing of the decision to petition the department for an adjudiila"y data which may unduly damage reputations; _
Catory hearing on the pre"minary decision. 4 DISCL[SSIOnS of personalltles n personnel actions or In
(6) HEARING ON THE PRELIMINARY DECISION. (a) If atimely re- training SESSIOI’.IS for state e_mplc?yes, L
quest is received, the department shall provide a hearing at whichS. Information of a confidential nature that might inhibit pri-
the applicant, the department and any other interested party r¥alg competitive rights, the investment of state funds or the state’s
appear and present evidence or testimony supporting its positi#.gaining power in acquisition and disposal of land and facilities;
A class 1 notice of the hearing shall be published by the depart- 6. Information specifically excluded from public inspection
ment in the official state newspaper, and such other notice asligdaw. (See s. NR 2.19).
department deems appropriate shall be provided. (3) In cases where the district, area or bureau directors are
(b) The hearing shall be before a hearing examiner and testincerned that the public interest in withholding inspection out-
mony shall be under oath and subject to cross—examination. Tredghs the public interest in permitting it, the file or requested in-
burden of establishing the confidential status shall be with the &rmation shall be provided to the secretary, deputy secretary or
plicant. division administrator for review with the bureau of legal services

(c) The hearing examiner shall exercise discretion to det@fd for determination.
mine which individuals may have access to information alleged (4) District, area and bureau directors are designated as custo-
to be confidential and shall exercise the authority provided by lalians of their respective department district, area and central of-
to impose protective measures and conditions for inspection nice records and files and are delegated the responsibility for them
essary to safeguard confidentiality of the information during ared well as the authority to provide copies or inspection as provided
after the hearing. herein.

(7) FINAL DECISION. If no hearing is requested within the time  (5) (a) Requests for copies of records and files shall be com-
provided, the preliminary decision shall become final. If a heariqied with unless the records fall within the categories in sub. (2)
is requested, the decision of the hearing examiner shall be the f{{pal The requestor shall pay the copying charge for 10 or more
decision of the department, but may be reviewed in the manpeages. For 9 or less pages, there shall be no charge. Copies shall
prescribed by s. NR 2.20. The decision of the hearing examiter provided to the requestor as soon as possible.
shall be in writing, shall include findings of fact and conclusions (b) When a request requires a large amount of copy work, the
of law, and shall be provided to all parties to the hearing. requestor shall make an advance payment of the copying charge

(8) INTERIM CONFIDENTIAL STATUS. No information for which and be informed that there will be an approximate processing peri-
confidential status was requested shall be open to public scrutimyof 2 weeks. Unusually large requests may take longer than 2
until 40 days after issuance of the final decision. Additional infoweeks. When the copying work takes 3 or more hours, the person
mation supplied by the applicant to support the request for coriquesting the records shall pay the department an amount equiva-
dentiality shall be treated as confidential. Unless judicial revielent to the salary (including fringe benefits) of the person doing the
is requested, this additional information shall be returned to tbepying work, prorated for the amount of time the work takes. The
applicant following the 30—day period for filing a petition for judiperson requesting the records may pay the charge for the em-
cial review. ploye’s salary after the work is completed.

(9) In any contested case hearing the hearing examiner, in de{6) (a) All formal meetings of state agencies and bodies, in-
termining the merits of a request for trade secret protection or cahuding advisory councils, will be open to the communication me-

NR2.195 Publicrecords andinformation. (1) Itisvi-
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dia and to the public, except where the matters under discussior3) Decision. Within 14 days of the receipt of the petition, the
fall in the categories listed in s. 19.85, Stats. secretary shall decide whether or not to grant the requested review.

(b) Department employes are authorized and encouragedfi#ie secretary decides to grant the review, the secretary may or-
participate in information activities contributing to a better undefler the filing of briefs, presentation of oral argument, or a rehear-
standing of the functions of state government, including radio aif@ of all or part of the evidence presented at the original public
television programs, speeches, group contacts and magazind@aing (or any combination thereof).

ticles. (4) APpPEAL. A petition for review pursuant to this section shall
History: Cr. Register, April, 1980, No. 292, eff. 5-1-80, am. (1) to (5) (a), r. andot be a prerequisite for appeal or review under ss. 227.52 to
recr. (5) (b), Register, March, 1984, No. 339, eff. 4-1-84. 227.53, Stats.
NR2.20 Review of contested case decision. (1) FiL- (5) SuspensioNoFoRDERS. The filing of a petition for review

afinal decision rendered after a contested case hearing on the ffagrder, and the order shall take effect on the date of the order un-

ter may, within 20 days after entry of the decision, file a writtd§SS another date is set by the department or the hearing examiner,

petition for review by the secretary or the secretary’s design@®d shall continue in effect unless provisions of the order are spe-

The petition shall specify in detail the grounds for the review, tiggically suspended or delayed by the secretary in writing. Petition

relief which petitioner seeks and citation to supporting authoriti€y Suspension of the effective date of an order shall be clearly spe-

which petitioner feels aids petitioner’s case. The secretary nfd{féd in the petition for review under this section. .

not delegate the review to anyone who has had prior involvement(6) EFFECTON JuDICIAL REVIEW. An action pending under this

in either the hearing or decision—making process. section may not in any manner affect or extend the time limits for
(2) Service. The petition for review under this section shalfiling actions in circuit court for review under ss. 227.52 and

be served either personally or by registered or certified mail up%%7_53v Stats. )

the secretary, the hearing examiner and upon all parties to theca istory: Cr. Register, February, 1976, No. 242, eff. 3-1-76; am. (1), (2) and (5),

. ), Register, March, 1984, No. 339, eff. 4-1-84; correction in (4) and (6) made
tion. under s. 13.93 (2m) (b) 7., Stats., Register, January, 1987, No. 373.

ING. Any party to a contested case who is adversely aﬁectedfzjer this section does not suspend or delay the effective date of
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