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NATIONAL ENVIRONMENTAL JUSTICE ADVISORY COUNCIL

A FEDERAL ADVISORY COUNCIL TO THE 


UNITED STATES ENVIRONMENTAL PROTECTION AGENCY


November 15, 2000 

The  Indigenous Peoples Subcommittee, a subcommittee of the National Environmental 
Justice Advisory Council (NEJAC), created this “Guide on Consultation and Collaboration with 
Indian Tribal Governments and the Public Participation of Indigenous Groups and Tribal Members 
in Environmental Decision Making” to address concerns raised about the lack of effective 
consultation and collaboration between federal agencies and American Indian and Alaska Native tribal 
governments.  The Guide also responds to testimony before NEJAC that, in some instances, existing 
public participation processes have provided inadequate opportunities for tribal communities and 
tribal members to have meaningful involvement in environmental and public health decision-making 
processes.  Accordingly, the NEJAC hopes this Guide will help its readers better understand the 
necessity and principles for effective consultation with tribal governments and the meaningful 
involvement of tribal communities and tribal members in public participation processes. 

Because the relationships between tribal, federal, state, and local governments continue to 
evolve, the NEJAC intends that the Guide be a living, dynamic document.  The Indigenous Peoples 
Subcommittee plans to monitor this evolution and revise the Guide in consultat ion with the EPA’s 
Office of Environmental Justice, American Indian Environmental Office,TribalOperations Committee 
(TOC) and, as recommended by the TOC, the National Congress of American Indians.  On this point, 
readers should note that, after the finalization of the Guide on October 17, 2000, President Clinton 
issued Executive Order 13175 of November 6, 2000, "Consultation and Coordination with Indian 
Tribal Governments." 65 Fed. Reg. 67249 (Nov. 9, 2000).  The new Order strengthens the policy on 
tribal consultation expressed in Executive Order 13084 of May 14, 1998, which is discussed in the 
Guide.  For the convenience of readers, a copy of the new Order is at tached at the end of the Guide. 
The NEJAC believes that the Guide may be particularly useful to federal agencies as they take steps 
to comply with the new Executive Order. 

Thank you for your efforts to  ensure that effective consultation, collaboration, and public 
participation occurs within Indian country and Alaska Native villages. Please send comments or other 
information you wish to share with the Subcommittee to:  Designated Federal Official for the 
Indigenous Peoples Subcommittee, Office of Environmental Justice (2201-A), 1200 Pennsylvania 
Avenue, NW, Washington, DC  20460. 

Sincerely, 

/signed/ /signed/ 

Haywood Turrentine Tom Goldtooth 

Haywood Turrentine, Chair Tom Goldtooth, Chair 
National Environmental Justice Advisory Council Indigenous Peoples Subcommittee 

2




INTRODUCTION


The Indigenous Peoples Subcommittee is one of six subcommittees of the National 
Environmental Justice Advisory Council (NEJAC), a federal advisory committee of the U.S. 
Environmental Protection Agency (EPA).  The NEJAC believes the federal government has a 
responsibility to consult and collaborate with American Indian and Alaska Native tribal governments 
as an essential element of itstrust responsibility to federally recognized tribal governments.  However, 
the NEJAC contends that effective consultation and collaborat ion between federal agencies and 
federally recognized tribal governments is lacking.  The NEJAC also believes that some existing 
public participation processes provide inadequate opportunities for tribal members and tribal 
communities to have meaningful involvement in the environmental and public health decisions 
affect ing them. 

To facilitate more effective consultation, promote genuine collaboration, and improve public 
participation, the Indigenous Peoples Subcommittee prepared this “Guide on Consultation and 
Collaboration with Indian Tribal Governments and the Public Participation of Indigenous Groups and 
Tribal Members in Environmental Decision Making.”  EPA’s Office of Environmental Justice 
provided assistance in the development of this Guide.  The Subcommittee solicited, received and 
applied a variety of comments on several working drafts of the Guide from tribal governments and 
organizations, federal agencies including various EPA offices, and other interested part ies, and 
welcomes additional input.  Accordingly, one purpose of this Guide is to inform federal agencies, as 
well as state and local agencies, why consultation with Indian tribal governments is an important 
aspect of the federal trust responsibility. 

The Guide describes  the sovereignty of federally recognized tribal governments and explains 
how they should be treated in a government-to-government fashion by federal and state agencies. It 
also highlights various laws and policies that require and support recognition of tribal governments 
as sovereign entities, and addresses the environmental and public health impacts that may adversely 
affect the lives of American Indian and Alaska Natives. 

The Guide defines the difference between the public participation process, which is an 
information gathering and sharing exercise, and consultation, which is a government-to-government 
process that requires greater involvement and decision-making by all parties.  It illustrates how both 
of these processes are important pathways to achieving environmental justice for tribes.  

The NEJAC intends that the Guide be used as a general resource for all people and 
governmental agencies—whether federal, tribal, state, or local—needing information to promote 
environmental justice in Indian country and among Alaska Natives.  Other indigenous groups may 
also benefit from this Guide.  They include Native Hawaiian organizations, state recognized and non-
recognized tribes, and community-based indigenous organizations, as well as state and local 
governments and businesses operating on or near Indian reservations.  The NEJAC hopes that the 
Guide will not be considered the “final word” on tribal consultation, but instead will stimulate fresh 
dialogue among federal and tribal governments, as well as other interested parties.  Towards that end, 
the NEJAC encourages the use and sharing of this Guide with all interested parties. 
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EXECUTIVE SUMMARY


American Indian and Alaska Native tribes are sovereign governments recognized as self-
governing under federal law.  American Indians and Alaska Natives are also citizens of the United 
States.  Because of their unique sovereign status within the federal governmental capacity of the 
United States, federally recognized tribes have the power to make and enforce laws on their lands, 
and to create governmental entities, such as tribal courts.  Under its well recognized “trust 
responsibility” to Indian tribes, the federal government has special fiduciary obligations to protect 
tribal resources and uphold the rights of indigenous peoples to govern themselves on tribal lands. 
Many federal laws have delegated authority to tribes in recognition of their sovereign status. 

The unique legal status of American Indian and Alaska Native tribes creates an important 
requirement for governmental entities, and other stakeholders, to understand that the federal 
government must consult directly with tribal governments when contemplating actions that may affect 
tribal lands, resources,  members, and welfare.  Tribal sovereignty is thwarted when federal 
government agencies and departments attempt to treat tribes in the same manner as any other 
interested members of the public, in a conventional public participation process.  Rather, in 
recognition of their status as sovereign nations, the federal government should collaborate directly 
with tribal governments in a consultative process, which leads to decision-making. 

Conventionalpublic participationinitiatives allow federal officials a means to inform affected 
parties about proposed future actions.  As citizens of the United States, individual tribal members and 
tribal non-governmental organizations must be afforded the same opportunities to participate in the 
federal decision-making processes as would any other citizen or non-governmental organization. 
Though their input may be solicited, the process does not require the federal government to change 
its decision based on localized, public input. 

On the other hand, consultation between the federal and tribal governments should be a 
collaborative process between government peers that seeks to reach a consensus on how to proceed. 
Many federal statutes specifically recognize the obligation of the federal government to consult with 
tribal officials on a government-to-government basis.  Moreover, in some instances, specific 
requirements demand the federal government give special deference to tribal preferences.  For 
example, under an order issued by Secretary of Interior Babbitt, June 4, 1997, the federal 
government’s implementation of the Endangered Species Act (ESA) gives explicit recognition to 
tribal priorities.1  This order can be considered a prototype for specifying how government-to­
government consultation is to be conducted. 

Similarly, other federal statutes and their implementing regulations (e.g. National 
Environmental Policy Act, Native American Graves Protection and Repatriation Act, National 
Historic Preservation Act, and American Indian Religious Freedom Act) lay the basis for recognizing 
tribal sovereignty through a consultation process.  In each case, certain basic guiding principles 
should be followed:  (1) tribal governments should be involved in the actual decision making process 
at the earliest practicable moment;  (2) each agency should institutionalize its own consultation 
procedures for Indian governments; (3) federal agencies should train their staff on how to consult 
with Indian governments;  and (4) integrity and honesty should always be paramount in any 
consultation process. 
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The optimal goal of tribal consultation should be to achieve consensus between tribal leaders 
and federal officials on how to identify, consider, and address issues or concerns.  These meetings 
should be supplemented with broader public meetings to keep all tribal members informed.  Similarly, 
as tribal governments create or implement their own environmental programs, public participation 
processes should be considered to keep all interested stakeholders (both tribal and non-tribal) in 
Indian country informed and to provide opportunities for meaningful involvement. 
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CHAPTER 1:  WHY CONSULTATION WITH TRIBES IS IMPORTANT 

This Chapter briefly discusses why meaningful consultation with federally recognized tribes 
is important.  In many situations, consultation with tribes is required by law.  Some of these legal 
authorities are discussed in Addendum A.  In other situations, consultation may not be mandated by 
law, but should be done out of respect for the status that Indian tribes occupy in our federal system 
of government, as well as the unique tribal interests potentially affected. 

A. The Legal Status and Rights of Tribes 

Indian tribes have a special status in American law as sovereign governments.  Tribes also 
possess certain kinds of rights that are different from the rights of other Americans.  Some of the 
special rights of tribes are based on treaties, some are based on acts of Congress, some are based on 
actions taken by the Executive Branch of the Federal Government, and others are clarified by federal 
court rulings.  Consultation with tribes must be informed by awareness of the special status and rights 
that tribes possess. 

1. Tribal Sovereignty 

As early as the 1830s, the U.S. Supreme Court recognized that Indian tribes are “distinct 
nations, independent of each other and of the rest of the world, having institut ions of their own, and 
governing themselves by their own laws.”2  Consequently, federal law recognizes that Indian tribes 
possess inherent sovereignty over their members and their territory.  Sovereignty means that tribes 
have the power to exercise self-determination, to make and enforce laws, and to establish courts and 
other forums for the resolution of disputes.  The sovereignty that Indian tribes possess is inherent, 
which means that it comes from within the tribe itself and existed before the founding of the United 
States. It is this sovereignty that separates Indian tribes from other ethnic groups. 

Under federal law, t ribal sovereignty is not absolute, but rather is subject to certain limits 
placed on the t ribes by Congress and the federal courts.  According to rulings of the Supreme Court, 
tribes are said to retain all those aspects of their original sovereignty except aspects that have been 
given up in a treaty, taken away by an act of Congress, or divested by implication as a result of their 
dependent status.3  Many legal scholars have criticized the Supreme Court’s recent Indian law 
jurisprudence, particularly the implicit divestiture rule.4  Some tribal nations do not  accept  certain 
principles of federal Indian law, such as the notion that tribes are dependent upon the federal 
government. In addition to inherent sovereignty, tribal governments may also exercise authority 
delegated to them by Congress. 

Because tribes are governments, the relationship between tribes and the federal government 
is sometimes described as “government-to-government,” and the President has directed each federal 
agency to operate within this relationship.5  Among other things, this means that federal agencies are 
not to treat  Indian tribes as “interest groups” or simply as part  of the general public.  The relationship 
between tribes and states can also be described as “government-to-government.” 
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2. The Federal Trust Responsibility 

The cornerstone of the government-to-government relationship is the federal government’s 
trust responsibility to Indian tribes.  Under the trust doctrine, the federal government has “charged 
itself with moral obligations of the highest responsibility and trust”6 that require agencies to ensure 
the protection of tribal interests as they fulfill their overall missions.  This doctrine has its roots in the 
treaties through which the tribes ceded vast portions of their aboriginal lands to  the United States in 
exchange for the federal government’s solemn promise to protect the rights of the tribes to continue 
to exist as self-governing nat ions within the lands that they reserved for themselves.  The trust 
doctrine is also based on the practice of the federal government holding legal title to  most Indian land 
in trust for the beneficial use of Indian tribes and tribal members.  Whether or not the federal 
government holds legal title to Indian lands within the reservation of a particular tribe, federal law 
prohibits the transfer of property interests in Indian land except as authorized by Congress.  

In practice, the trust responsibility gives rise to distinctive fiduciary obligations on the part 
of federal agencies which must be “exercised according to the strictest fiduciary standards.”7  As the 
Supreme Court explained, federal officials are “bound by every moral and equitable consideration to 
discharge the federal government’s trust with good faith and fairness” when dealing with Indian 
tribes.8  The trust doctrine includes duties to manage natural resources for the benefit of tribes and 
individual Indian landowners, and the federal government has in some cases been held liable for 
damage caused by mismanagement.9 

The trust obligations are not limited solely to the management of land and other trust 
resources.  For example, an overall “protectorate” role is reflected in Congress’ express recognition 
that “the United States has a trust responsibility to each tribal government that includes the protection 
of the sovereignty of each tribal government.”10  In the modern era of tribal self-determination, 
tensions sometimes arise between the obligation of the federal government for the management of 
trust natural resources and the obligation to protect and support tribal sovereignty. 

In some of the modern cases, courts have drawn a distinction between a “general trust 
responsibility” and a “specific trust responsibility.”  Specific trust responsibilities arise out of treaties, 
executive orders and statutes that specifically address Indian tribes and their relationships with the 
federal government.11  Statutes that give agencies “comprehensive” control over the management of 
tribal resources also create specific trust duties.  If, however, an interaction between a tribe and an 
agency does not involve any part icular statute, regulation, or treaty specifically addressing the tribe 
or its resources, then the trust responsibility can be described as “general” in nature.  Whether 
characterized as general or specific, the trust obligation imposes an additional duty with which 
agencies must comply when exercising discretion in carrying out  their statutory duties.  The general 
trust responsibility is not necessarily satisfied by compliance with general statutes and may impose 
a higher duty of protection than statutes may otherwise require.12 

While the Bureau of Indian Affairs is the agency with the lead role in carrying out the trust 
responsibility, the courts have ruled that other federal agencies also have trust obligations to Indian 
tribes.  The EPA Policy for the Administration of Environmental Programs on Indian Reservations, 
discussed further in Section C of this Chapter, expressly acknowledges that the trust responsibility 
applies to EPA. 
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The plenary power of Congress is another key doctrine of federal Indian law that is related 
to the trust doctrine.  Under the plenary power doctrine, the federal government is vested by the 
Constitution with exclusive authority over relations with Indian tribes.13  Because the power of 
Congress is exclusive, states generally lack governmental authority over Indian tribes and tribal 
members within Indian country, unless Congress has expressly delegated authority to states.  The 
plenary power is a double-edged sword.   It has been used to unilaterally take away aspects of tribal 
sovereignty and to exercise federal control over tribal lands and resources.  On the other hand, 
Congress has sometimes used its plenary power to prevent state governments from interfering with 
tribal self-government.14  The Supreme Court has ruled that  any exercise of this power must be 
rationally related to the fulfillment of Congress’ unique obligation toward Indian tribes.15 

3. Treaty Rights 

“A treaty, including one between the United States and an Indian tribe, is essentially a contract 
between two sovereign nations.”16  The United States has entered into more than 400 treaties with 
Indian tribes.  The United States is also the successor-in-interest to some treat ies between tribes and 
the sovereigns of Europe.  In the treaties, tribes typically gave up large parts of their aboriginal 
territories in exchange for promises from the federal government, including the promise of protection 
in the land they reserved to themselves.  Because the United States received rights to land from the 
tribes, the Supreme Court has described a treaty as a grant of rights from the Indians with a 
reservation of those rights not granted.17  Thus a treaty does not  have to reserve expressly hunting 
and fishing rights within an Indian reservation for such rights to exist; rather, such on-reservation 
rights exist unless expressly given up.18  In many treaties, tribes expressly reserved certain kinds of 
rights in lands and waters outside their reservations, such as the right to fish at usual and accustomed 
places. 

In 1871, Congress ended the practice of entering into treaties with Indian tribes, but 
subsequently engaged in the practice of ratifying agreements with tribes negotiated by the Execut ive 
Branch.  In addition, after treaty making ended, many reservations were established by Executive 
Orders.  The Supreme Court  has ruled that Congress has the power to  break treaties with tribes, just 
as it has the power to break treaties with foreign countries, but unless an act of Congress shows a 
clear intent to break a treaty, it continues in effect.19  Even where Congress does break a treaty, the 
parts of the treaty that are not broken continue in effect. 

In the early years of the Republic, some tribes in the eastern United States entered into treaties 
with state governments.  Following the passage of the 1790 Nonintercourse Act, however, such 
treaties are generally not legally binding because Congress did not authorize them, and are therefore 
void under federal law.20 

4. Government-to-Government Relations 

Because Indian tribes are sovereign governments, the federal agencies are expected to carry 
out their dealings with the tribes in the framework of a government-to-government relationship. 
Basically, this means that federal officials should be aware that each tribe is a distinct sovereign, 
separate from the federal government and separate from the states. 

The relationship between the tribes and the states can also be described as government-to­
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government.  In the relat ions between tribes and states, persons representing states should remember 
that tribes are different from the states.  The status of tribes has been described as that of “domestic 
dependent nations,” and, as such, their sovereignty pre-dates the founding of the United States.21 

As an example of how the government-to-government relationship is distinct and separate 
from public involvement obligations, the Unfunded Mandates Reform Act of 1995 provides that 
meetings between federal agency officials and “elected officers of state, local, and tribal governments 
(or their designated employees with authority to act on their behalf) acting in official capacities” are 
not subject to the Federal Advisory Committee Act 22“where such meetings are solely for the purpose 
of exchanging views, information, or advice relating to the management or implementation of Federal 
programs …”23  The Tribal Caucus of the EPA Tribal Operations Committee is another group which 
fits within this except ion.24 

5.  Non-Federally Recognized Tribes 

There are indigenous communities who, although they existed prior to the formation of the 
United States, are not currently recognized as sovereigns by the federal government.  State 
governments however, recognize some of these tribal communities as having a special political status 
within the state.   Some of the indigenous communities, which are not recognized as having a special 
legal status, are currently engaged in seeking federal and/or state recognition.

  Although such groups lack recognition as sovereigns, they may have environmental and 
public health concerns that are different from other groups or from the general public.  These 
differences may exist due to a subsistence lifestyle and/or unique cultural practices.  Agencies should 
seek to identify such groups and to include them in the decision-making processes.  Although they 
do not  have a unique political relationship with the federal government, non-federally recognized 
tribes may be comprised of “racial minorities” and therefore benefit from the full range of civil rights 
law protections.  

6. Indigenous Groups and Individual Tribal Members 

As citizens of the United States, tribal members (as individuals or representatives of 
indigenous organizations) have a right to environmental and public health protection under  federal 
law comparable to that afforded to other citizens.  Accordingly, individual tribal members and/or 
representat ives from tribal organizations have a right to contact the federal government to express 
their environmental and public health concerns, whether such concerns arise on or off the reservation. 
Federal agencies must respond to such expressions of concern with the same respect that they afford 
other citizens and groups.  Indeed, federal agencies should take affirmative steps to involve and 
communicate with individual tribal members and/or representatives from tribal organizations.  Such 
affirmative efforts should often go beyond mere letter writing, and include opportunities for direct 
face to face contact (See Chapter 3, “Methods for Effective Communication”). 

B. Presidential Directives on Relations with Indian Tribes 

To ensure that all federal agencies interact with tribes in a manner consistent with their 
sovereign status and their rights under federal law, the President has issued a number of directives 
to federal agencies.  Some of these directives are summarized below. 
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1.	 Consultation and Coordination with Indian Tribal Governments 

Executive Order 13084, Consultation and Coordination With Indian Tribal Governments, 
signed on May 14, 1998, directs federal agencies to respect tribal self-government and sovereignty, 
tribal rights, and tribal responsibilities whenever they formulate policies “significantly or uniquely 
affecting Indian tribal governments.”25  When developing regulatory policies, agencies should provide 
for “meaningful and timely” consultation with tribes, and must  also consider the compliance costs 
imposed upon tribal governments.  The Order further states: “On issues relating to tribal self-
government, trust resources or treaty and other rights, each agency should explore and, where 
appropriate, use consensual mechanisms for developing regulations, including negotiated rule-
making.” 

2.	 Government-to-Government Relations 

On April 29, 1994, President Clinton executed a Presidential Memorandum out lining 
principles that executive agencies should follow in their interactions with tribal governments.26  The 
purpose of the memorandum is to clarify the federal government’s responsibility to operate within 
a government-to-government relationship with tribes.  It directs agency heads to ensure that their 
agency personnel are familiar with the memorandum and that they comply with its requirements.  The 
five main principles require agencies to: 

(a)	 Operate within a government-to-government relationship with tribes. 

(b)	 Consult, to the greatest extent practicable, with tribes prior to taking actions that 
affect tribes.  These consultations must be open and candid so that all interested 
parties may determine the potential impact of proposed actions. 

(c)	 Assess the impact of all federal plans, projects, programs, and activities on tribal trust 
resources, and assure those tribes’ rights and concerns are considered during the 
development of plans, projects, programs and activities. 

(d)	 Take appropriate steps to remove procedural impediments to working directly and 
effectively with tribes on activities affecting the property or rights of tribes. 

(e)	 Work cooperatively with other agencies to accomplish the goals of this memorandum. 

The memorandum also directs agencies to apply the requirements of two other Executive 
Orders to address unique needs of tribes - Executive Orders No. 12875 “Enhancing the 
Intergovernmental Partnership”27 and 12866 “Regulatory Planning and Review.”28 

3.	 Indian Sacred Sites 

Executive Order 13007, Indian Sacred Sites (May 24, 1996), directs each federal agency that 
manages federal lands to “(1) accommodate access to and ceremonial use of Indian sacred sites by 
Indian religious practitioners and (2) avoid adversely affecting the physical integrity of such sacred 
sites.”  This executive order also directs each federal agency to report to  the President on “procedures 
implemented or proposed to facilitate consultation with appropriate Indian tribes and religious leaders 
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. . . .”29 

4. Environmental Justice 

Executive Order 12898, “Federal Actions to Address Environmental Justice in Minority 
Populations and Low-Income Populations,” directs each federal agency to make achieving 
environmental justice part of its mission.30  This executive order sets forth a number of responsibilities 
for federal agencies, including the requirements that each agency develop a strategy to  identify and 
address “disproportionately high and adverse human health or environmental effects of its programs, 
policies, and activities on minority populations and low-income populations.”  In addition, section 
6-606 of this executive order states:  “Each Federal agency responsibility set forth under this order 
shall apply equally to Native American programs.”  This section also directs that the Department of 
the Interior, in coordination with the Working Group [established by the executive order], and, “after 
consultation with tribal leaders, shall coordinate steps to be taken pursuant to  this order that address 
Federally recognized Indian tribes.” 

C. EPA Policy on Environmental Programs on Indian Reservations 

In 1984, EPA became one of the first federal agencies outside the Department of the Interior 
to adopt a formal policy statement on its relationship with Indian tribes and the implementation of its 
programs on Indian reservations.  This EPA Policy, titled “Policy for the Administration of 
Environmental Programs on Indian Reservations”31 (EPA 1984 Indian Policy), includes nine 
principles, some of which are particularly relevant to consultation with tribes.  For example, principle 
1 recognizes the government-to-government relationship and states that EPA “stands ready to work 
with Indian tribal governments on a one-to-one basis.”  Principle 2 recognizes that tribal governments 
are the “primary parties for setting standards, making environmental policy decisions and managing 
programs for reservations.”  Principle 5 acknowledges the federal trust responsibility and states that, 
in keeping with this responsibility, EPA will “assure that tribal concerns and interests are considered 
whenever EPA’s actions and/or decisions may affect reservation environments.”  Principle 6 states 
that EPA will “encourage cooperation between tribal, state and local governments to resolve 
environmental problems of mutual concern.”  Principle 9 states that EPA will “incorporate these 
Indian Policy goals into its planning and management activities, including its budget. . . .”  However, 
despite the EPA 1984 Indian Policy, federal funding for tribal environmental programs and 
environmental enforcement within Indian country has been inadequate and inequitable, particularly 
in light of the billions of federal dollars spent on state environmental efforts over the last three 
decades, although funding for tribal programs has increased substantially in recent years.  Inadequate 
funding for tribal programs is considered by many to be an environmental justice issue, and is one of 
the key factors which impedes effective consultation with tribes due to the limited capacity of tribal 
environmental programs.       
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CHAPTER 2:  WHAT CONSULTATION MEANS 

Federal agencies use terms such as “public participation” and “consultation” to describe 
processes for facilitating public input and/or involvement in government decision-making. Other terms 
include “stakeholder involvement,” “public-private partnerships,” and “collaboration.”  When a 
federal agency works in a reciprocal way with one or more non-federal entities in fashioning a 
solution to a problem and in carrying out the solution, the term “collaboration” may be more accurate 
than “consultation.”  This is especially true in Indian country. 

The terms represent points on a spectrum, from a minimal level of effort to inform the public 
about what a government agency is doing to providing genuine opportunities for affected individuals 
and groups to influence government decisions. In some cases, involvement in an agency decision may 
extend to participation in carrying out the decision. This may be particularly appropriate when an 
entity affected by the agency decision is itself a governmental entity, such as an Indian tribe.  While 
these terms do not have standardized definitions and mean different things to different people, as 
discussed in this Chapter, in Indian country, consultation is a distinct concept. 

A. How Consultation Differs from Public Participation 

Many federal statutes require government agencies to inform the public about their actions 
and to provide opportunities for concerned members of the public to express their views.  For 
example, the Administrative Procedure Act requires all federal agencies to publish their proposed 
rules (also known as regulations) in the Federal Register and solicit comments from the public.32  Only 
after having taken this step to solicit public involvement can a federal agency publish final rules that 
have the force of law.  State agencies are subject to similar requirements under state law, and many 
tribal governments have imposed similar requirements on tribal agencies. 

In addition to requirements imposed by statutes, rules issued by federal agencies can impose 
requirements to provide opportunities for public involvement.  A leading example can be found in the 
rules issued by the Council on Environmental Quality to implement the National Environmental Policy 
Act (NEPA), which establish extensive requirements for public involvement in the preparation of 
environmental impact statements.33 

Although there is no standard definition of “consultation,” it generally does mean more than 
simply providing information about what an agency is planning to do and allowing concerned people 
to comment.  Rather, “consultation” generally means that there must be two-way communication. 
In its guidelines for federal agency historic preservation programs, the National Park Service provides 
one definition of “consultation”: 

“Consultation means the process of seeking, discussing, and considering the views 
of others, and, where feasible, seeking agreement with them on how historic 
properties should be identified, considered, and managed.  Consultation is built 
upon the exchange of ideas, not simply providing information.”34 

This definition is also incorporated in the regulations of the Advisory Council on Historic 
Preservation dealing with consultation under Section 106 of the National Historic Preservation Act.35 
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While consultation means more than simply providing information, it does not mean that the 
parties being consulted have the power to stop a federal agency action by withholding consent.36 

There may be instances in which a federal agency decides not to proceed with a proposed action as 
a result of consultation.  In some instances another federal agency or a non-federal entity may have 
the legal authority to stop a proposed action.  In other cases, however, consultation does not lead to 
an agreement, but rather ends when it becomes clear that an agreement will not be reached. In some 
situations in which a tribe does not have legal authority to prevent a federal agency from going 
forward with a proposed action, an agency nevertheless may decide not to proceed because to do so 
would jeopardize the existence of an ongoing consultative relationship with the tribe.  Such a 
relationship could be jeopardized if, for example, an agency were to conclude consultation with a 
decision to allow development that would destroy a tribal sacred place or damage a biological 
community that tribal members use for traditional cultural practices.  In such a situation, it could take 
years or even generations to rebuild a consultative relationship. 

B. Affirmative Obligation of Federal Agencies to Consult with Tribes 

A number of federal statutes, if not the federal-tribal trust relationship itself, require agencies 
to consult with tribes.  Many of these statutes are summarized in Addendum A.  Just what federal 
agencies are required to do by law depends on the wording of the particular statutes and regulat ions 
that apply to a given situation. Whatever the specific requirements, it must be stressed that federal 
agencies have affirmative obligations to seek out tribes and provide meaningful opportunities for 
consultation.  This generally means much more than sending letters, notices, and copies of documents 
to tribes and requesting comment.  Rather, there must be outreach and concerted efforts to provide 
for meaningful involvement in the decision-making processes. 

C. Consultation in Addition to, Not Instead of, Public Participation 

Consultation with tribal governments does not take the place of whatever requirements to 
promote public participation may apply to a given proposed federal action.  The citizens of Indian 
country have the same kinds of rights to become involved in federal decision-making processes that 
citizens elsewhere have.  Both consultation and public participation need to be viewed as ongoing 
obligations, which agencies should approach with creativity and cultural sensitivity. Although many 
public involvement opportunities tend to exist for a set period of time, consultation with the tribal 
government should continue on an ongoing basis. 

D. The Goal of Consultation 

The goal of any tribal consultation should be consensus, or in other words, full agreement 
between all of the parties involved in the consultation.  Included within that goal, and where 
appropriate, federal agencies must be prepared to give tribal views deference when making decisions 
affecting tribal interests.  Where, after a diligent and good faith effort has been made by the federal 
agency(ies) to achieve consensus, it is determined that consensus is not possible, then the federal 
agency(ies) should seek to achieve as substantial agreement as possible among those who are 
participating.  In addition, the views of those not in agreement should be completely and fairly 
recorded in any document published by federal agency(ies) following the consultation.  Finally, when 
the federal agency(ies) has completed its consultation process, or in good faith determined that further 
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consultation would not be purposeful, it is important for the agency(ies) to issue its final decision 
expeditiously.  By doing so, the federal agency(ies) timely advise those who participated in the 
consultation process how their views were taken into consideration.  Where the federal agency(ies) 
decision concurs with tribal views, early decision making will help improve agency-tribal relations. 
On the other hand, where the federal agency’s decision is contrary to tribal views, the tribe and its 
members are then on timely notice that specific steps may be required to pursue reconsideration or 
appeal of the decision. 

E. Accountability 

All federal agency employees responsible for implementing, administering or supervising any 
aspect of tribal consultation must be held accountable for their responsibilities.  One of the most 
effective ways to provide for accountability is for each agency to implement procedures for appeals 
to higher agency levels when it is believed that responsible agency personnel are not fulfilling their 
responsibilities with regard to  consultation.  In addition, agency managers should impress upon their 
staff the particular importance of consultation with tribes as compared to other groups or entities, and 
require that each staff member be fully aware of their responsibilities with regard to tribal 
consultation.  Finally, agency managers themselves must remain open to reconsidering staff decisions 
related to tribal consultation in order to assure that the agency has fully complied with its 
responsibilities.   

F. Accommodating Tribal Rights and Federal Environmental Law (An Example) 

On June 4, 1997, Interior Secretary Bruce Babbitt and Commerce Secretary William Daley 
signed a joint secretarial order that provides guidance to agencies on how to balance the interests of 
Indian tribes with requirements of the Endangered Species Act.37  The order is an example of a federal 
policy that goes beyond simply including tribes in a consultative process in which tribal interests are 
considered.  Rather, the order requires that tribal rights be prioritized in endangered species decisions. 
The order requires an equitable distribution of the burdens of protecting endangered species and 
directs agencies to “recognize that Indian tribes are appropriate governmental ent ities to  manage their 
lands and tribal trust resources.”  (Principle 3B).38 
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CHAPTER 3:  METHODS FOR EFFECTIVE CONSULTATION 

This Chapter seeks to provide answers to the following questions:  What does the tribe want 
to happen in consultation?  When does a tribe feel like it was adequately consulted?  This Chapter 
presents the views of the Indigenous Peoples Subcommittee on the guiding principles and critical 
elements for effective consultation with tribes.  The mechanics and logistics of consultation can vary 
depending on a variety of factors, and some agencies have engaged in negotiations with tribes, often 
on a regional basis, to establish written protocols or agreements on how they will conduct 
consultation. In addition, some federal agencies have issued their own internal guidance documents 
on consultation with tribes, some of which are listed in Addendum. 

A. Guiding Principles 

These guiding principles, which also are outlined in Addendum C, are designed to facilitate 
effective consultation and collaboration with tribes. While government contractors are encouraged 
to use these principles, federal agency officials ultimately are responsible for ensuring proper 
consultation with tribes.  In applying these principles agency personnel must keep in mind the great 
diversity among tribes, and therefore be prepared to adapt these principles to any consultation or, 
with the consent of the tribe, develop additional principles.  Government contractors should also use 
these principles, but agency officials should be aware that they are ultimately responsible for ensuring 
that proper consultation with tribes is carried out.  Accordingly, federal agencies should follow these 
principles in developing and executing contracts. 

1. Know the tribes.  In order for any effective consultation to take place, it  is 
imperative that all federal agencies know of all of the tribes and tribal organizations, and the 
knowledgeable individual tribal members, within their jurisdiction.  This includes not only tribes with 
jurisdiction over tribal land, but also those tribes, which claim a historical, cultural, religious, 
customary, cultural or aboriginal relationship with land within the agency’s jurisdiction.  Federal 
agency staff and managers should make every effort to identify all tribes and tribal organizations 
within their jurisdiction at the earliest possible time, and preferably before any consultation is 
commenced. Agencies also should identify tribes that may attach religious and cultural importance 
to historic places that  may be affected by agency actions.  In doing so, the agency should not rely on 
reservation boundary maps or census records, since these may not accurately reflect all tribes that 
have interests in a particular area.    

2. Build on-going consultative relationships with tribes.  Consultation on 
specific proposed actions, policies, programs or other activities will be more constructive if conducted 
within the framework of an ongoing government-to-government relationship.  In addition, since 
consultation puts demands on tribes as well as on agencies, the existence of on-going relationships 
will help tribes and agencies decide how to best allocate their resources among specific matters on 
which consultation may be appropriate. 

3. Institutionalize consultationandcollaboration procedures.  Agencies should 
work closely with tribes to develop formal consultation policies .  Agency policy and procedures on 
consultation and collaboration with tribes should be published and made available to tribal 
governments and the affected public.  However, specific arrangements with a particular tribe might 
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be recorded in a memorandum of agreement or similar document which, although a public document, 
need not be widely distributed. 

4. Contact tribes as early as practicable and allow sufficient time for the 
consultation process.  This is necessary not only to allow a tribe to formulate and to express its 
views, but also for the agency to consider thoroughly the tribal views expressed before  decision-
making.  In determining what is sufficient t ime for the tribal consultation process, agencies should not 
be driven by their own agendas or by their perceptions of the political climate.  Rather, agency 
officials and staff should bear in mind the trust responsibility to each tribe and should try to schedule 
their consultation efforts so that the tribe will have meaningful opportunities to part icipate and will 
not be unduly burdened.  If a tribe does not respond to  an initial request to engage in consultation, 
the agency should not assume that the tribe has no interest in the matter.  In such a case, the agency 
should pursue additional efforts to initiate tribal consultation.  Based on the overall history of federal 
dealings with tribes, agencies should be cognizant that some tribal governments may well enter 
consultations questioning whether their participation will be meaningful. 

5. Establish training programs for all staff on consultation with tribes. Staff 
training should explain the agency’s policies and procedures as well as concepts such as the trust 
responsibility, government-to-government relationship, and tribal sovereignty.  Agencies should 
provide frequent training on an ongoing basis with quality controls to ensure that the training is 
consistent with agency policy and procedures. 

6. Maintain honesty and integrity in their consultation processes.  This 
includes being candid and open with all available information that may help a tribe  make an informed 
decision or take a position.  It also means that tribal concerns are acknowledged and will be recorded 
for future reference.  Respond in a timely manner to the tribal concerns prior to  making decisions to 
demonstrate that the tribal input was meaningfully considered, and not disregarded.   

7. View tribal consultation as an integral and essential element of the 
government-to-government relationship with tribal governments, and not simply as a 
procedural requirement.  Agencies should view consultation as a non-adversarial opportunity to 
develop consensus solutions in partnership with tribal governments. 

B. Critical Elements 

1. Preparation for consultation 

a. Be aware that tribes are culturally and administratively different 
from each other.  Each tribal government is a unique and separate sovereign, with varying degrees 
of governmental infrastructure and financial and human resources.  Accordingly, to the greatest extent 
possible, staff should be knowledgeable as to the governmental infrastructure  and resources of each 
tribe. Although at times, tribes unite to express concerns over impacts to  tribal sovereignty, 
jurisdiction, etc., their perspectives, positions, attitudes, and concerns can vary significantly. 

b. Allow ample time for the tribe to receive, process, and respond to 
requests for consultation.  The amount of time required for effect ive consultation will vary according 
to the particular tribe and in light of the complexity of the specific matter.  Time frames for each step 
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in the consultation process could be specified in written agreements between a tribe and the agency. 

c. Understand that some kinds of information are sensitive, especially 
information regarding traditional religious practices.  Tribes may be reluctant to divulge certain 
information unless confidentiality can be assured.  In some instances, tribal customary law or religious 
rules regarding confidentiality are simply non-negotiable.  Tribes also may require that an agency hold 
confidential proprietary information regarding their natural resources and economic development. 
The agency, however, must be careful not to overstate its ability to limit public access to sensitive 
information in light of the statutory requirements of the Freedom of Information Act.39 

d. Steps of Consultation.  It is beyond the scope of the Guide to provide 
a comprehensive and detailed step by step guide to consultation, particularly since the mechanics of 
consultation may vary from tribe to tribe.  Nonetheless, participants in consultation should be aware 
that there are various federal publications which can provide more detailed guidance on consultation. 
Some of these publications are set forth in Addendum B.  Additionally, refer to  Addendum C for a 
list of some of the mechanics of consultation. 

2. Participants in consultation and collaboration 

a. Tribal Contacts.  Each tribe has the right to determine who will 
represent it in the consultation process.  A tribe may have enacted legislation that identifies the 
specific tribal officials assigned the responsibilities for serving as the contact persons for certain kinds 
of consultation.  Such responsibilities also may be assigned in tribal council resolut ions.  If a tribe has 
formally designated such contacts,  agencies should work directly with them.  If such persons have 
not been appointed, agencies should generally begin by contact ing the chief executive officer of the 
tribe.  If an agency enters into an agreement with a tribe to establish an on-going consultative 
relationship, the agreement should specify the tribal and agency persons who will serve as contacts. 

b. Federal Government Interagency Working Groups.  All tribal 
communities have dealings with several federal agencies, in a variety of contexts.  These may include 
federal actions within reservation boundaries, federal actions outside reservation boundaries that have 
on-reservation effects, and actions that affect off-reservation places in which tribes have treaty rights 
or religious and cultural interests.  Some tribes may prefer having federal agencies coordinate their 
consultation efforts to reduce the burden on tribal staff and other resources.  Federal agencies with 
established contacts with a tribe may be helpful to other agencies that lack such contacts.  Examples 
are: 

- Five agency (EPA, BIA, IHS, USFS, HUD) MOU workgroup (EPA Region 5) 
- BIA Area offices meeting with EPA Regional Administrators (EPA Region 6) 
- EPA Tribal Operations Committee (TOC) 
- EPA Regional Tribal Operations Committees (RTOC) 

c. Inter-Tribal Organizations.  For policy development affecting many 
tribes, consult and engage national tribal organizations such as the National Congress of American 
Indians (NCAI), National Tribal Environmental Council (NTEC), and Native American Fish and 
Wildlife Society (NAFWS).  For issues of regional scope, consultation with regional inter-tribal 
organizations may be appropriate.  In light of the fact that each tribe has a government-to-government 
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relationship with the United States, use of inter-tribal organizations generally should emphasize 
facilitating communication between agencies and the tribes that comprise the organization.  Under 
no circumstance should an agency treat consultation with inter-tribal organizations as a substitute for 
consultation with each tribe, unless the tribes comprising such an organization agree that consultation 
should proceed through an inter-tribal organization.  However, some tribes may direct  that all 
consultation begin with inter-tribal organizat ions.  Regional offices of the agencies usually know and 
can identify these relationships. 

d. Traditional Religious Leaders and Cultural Authorities.  In some 
instances, it may be advisable for agencies to seek information from tribal members in addition to 
persons who have been formally designated by tribal governments as contacts for consultation.  For 
example, in the context of the Native American Graves Protection and Repatriation Act (NAGPRA),40 

federal agencies have an obligation to seek to  identify traditional religious leaders who should be 
consulted (although the NAGPRA regulations recognize that  input from religious leaders may be 
provided through tribal governmental officials).  In the context of the National Historic Preservation 
Act (NHPA),41 federal agencies should seek information on traditional cultural places from elders and 
other persons who have knowledge of such places.  Agencies should not be surprised to learn that 
the interests of traditional leaders and cultural authorities do not always coincide with those of the 
tribal government. 

3. Logistics and Mechanics 

a. Protocol.  In recognition of the government-to-government 
relationship, agencies should, unless otherwise directed by the tribe, ensure interaction through 
officials of comparable governmental stature and authority.  It is important to  know that tribal leaders 
are of the highest levels of tribal government stature and should be treated in like manner.  Federal 
agencies should strive to consult with tribal Chief Executive Officers through the agencies’ regional 
directors or officials of similar stature. 

b. Staff contacts. Agencies should strive to establish staff level relations 
to complement contacts by governmental officials.  Use phone calls, meetings, e-mail, and other 
means of communication to maintain such relations, which can be more beneficial to tribes than 
manuals or formal policies.  Do not expect tribal staff to make policy decisions, however, or to take 
tribal positions without authorization from their tribal governments. 

c. Two-way communication.  The goal of consultation, both that at the 
level of governmental officials and at the staff level, should be direct, two-way dialogue.  Seek face-
to-face meetings at tribal offices.  These meetings will develop rapport and increase understanding 
of the proposed action as well as outline the agency’s perceived constraints (on the decision under 
consideration and on the resources it can devote to consultation).  Where the focus of the 
consultation is a specific site or location, agency personnel should arrange to visit the site or location 
with tribal representatives so as to achieve the best possible understanding of the tribe’s concerns. 
In addition to face-to-face meetings, agencies should  maintain an on-going dialogue through 
telephone calls, written correspondence, and other methods of communication.  

d. Clear description of the proposed action or policy.  Documents and 
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statements should clearly describe the proposed action or policy to tribal representatives and 
community members.  Explain in plain and simple terms what the agency wants to accomplish, where 
the agency is in its decision making, and the nature of the decision to be made.  Limit the use of 
confusing acronyms when consulting with tribal government officials, but if they must be used, 
include a clear definition of their meanings.   

e. Informational meetings for larger audiences.  Invite tribal contacts 
to attend or co-sponsor public meetings regarding proposed actions.  “Piggy-back” informational 
meetings with scheduled tribal public functions to reach larger audiences.  Allow plenty of time for 
discussion and explanation of technical details, and give the affected community the opportunity to 
provide the agency with well-informed input.  Informational meetings should not be used to replace 
separate agency meetings with tribal leadership, which is an essential element of consultation. 

f. Public involvement.  For proposed actions and policies in which it is 
appropriate to seek involvement from members of the affected public, consult with tribes about how 
to do so effectively.  Agencies may be able to use a tribal newspaper, radio station, or tribal 
information network to publicize outreach activities. 

g. Outcomes of consultation. The outcome of consultation is different 
than the goal for consultation.  Whereas the goal of consultation pertains to the scope of agreement, 
the outcome of consultation addresses what is to be agreed upon.  In this regard it is important for 
the federal agency to share with tribes a range of consultation outcomes not only from the agency’s 
perspective, but also the tribal perspective.  Agencies should ask tribal representatives to identify the 
ultimate goals of the consultation and be open to those suggestions. 
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CHAPTER FOUR: PUBLIC PARTICIPATION IN INDIAN COUNTRY 

A. Why Public Participation is Important for all Governments 

Public participation is a valuable function of government.  It provides important information 
upon which government officials may base their decisions affecting the public. This is particularly 
important in the design and implementat ion of environmental and public health programs. 
Government officials may not understand how some individuals or groups bear disproportionate 
impacts unless the public has the opportunity to express its concerns.  By affording individuals and 
groups the opportunity to speak for themselves, government agencies can base decisions on more 
accurate information.  This may help create a sense of ownership with the public groups, lead to 
community support for government action, and assure environmental justice. 

Meaningful public participation is a fundamental principle of environmental justice. The EPA 
Office of Environmental Justice defines Environmental Justice as: 

The fair treatment and meaningful involvement of all people regardless of race,  color, 
national origin, or income with respect to the development, implementation,  and 
enforcement  of environmental laws, regulations, and policies.  Fair t reatment  means 
that no group of people, including racial, ethnic, or socioeconomic group  should bear 
a disproportionate share of the negative environmental consequences  resulting from 
industrial, municipal, and commercial operations or the execution  of federal, state, 
local, and tribal programs and policies.42 

B. Public Participation in EPA’s Programs 

As noted in earlier chapters, the federal government has a particular set of responsibilities to 
federally recognized tribal governments.  These responsibilities extend well beyond the call for federal 
agencies to provide opportunities for tribal governments to participate in decision-making processes 
as part of the affected public.  Rather, the working relationships that need to exist between the federal 
and tribal governments should be consultative and collaborat ive.  These responsibilities to  consult 
with tribes, however, are separate from federal agency responsibilities to provide opportunities for 
individual members of the public and non-governmental organizations to have input into agency 
decisions that affect them.  Thus, while agencies such as EPA are required to work with tribes on a 
government-to-government basis, this does not diminish an agency’s obligation to be responsive to 
individual citizens.  

As a federal agency, the EPA is subject to federal laws intended to make agencies accountable 
to the public, such as the Administrative Procedure Act (APA).43 The APA establishes the basic 
requirements for two kinds of activities that governmental agencies carry out:  (1) rule-making, 
through which agencies implement legislation; and (2) administrative adjudication, through which 
agencies make decisions that affect particular individuals.  Rule-making is one of the basic ways 
through which agencies seek public input into the development of policies.  Rule-making, as carried 
out by federal agencies, typically involves publication of rules in proposed form for public review and 
comment.  Rule-making may also include legislative-style hearings in which members of the public 
are invited to express their view.  Administrative adjudication includes the issuance of permits and 
licenses, and appeals regarding such decisions.  For adjudication, the APA sets out the standards to 
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ensure that the government agency provides due process to all persons who are subject to its 
decisions.  The APA also sets out the standards for federal courts to use when agency actions are 
challenged. 

When EPA engages in rule-making or adjudication, it must comply with the requirements of 
the APA, as well as any additional requirements that are included in the statutes that EPA is charged 
with carrying out.  In accordance with these laws, EPA has issued several sets of regulations that 
govern public involvement in EPA programs.44  As a general rule, the requirements of such 
regulations apply to EPA when the Agency administers environmental regulatory programs within 
Indian reservations or in Alaska Native villages, separately and in addition to the duties of EPA to 
consult  with tribal governments.  In general, federal agencies are required to treat the concerns of a 
tribal member in the same manner as any citizen of the United States. 

EPA must make reasonable efforts to inform and seek participation from tribal members, 
organizations, and communities about the Agency’s actions and programs in a manner similar to the 
way the Agency works with other citizens, non-governmental organizations, and communities. 
Specifically, interested tribal members, tribal community groups, and tribal non-governmental 
organizations need to be invited to attend public meetings on proposed actions or policies that may 
affect their communities.  Providing opportunities for public participation helps to build a record for 
an informed decision.  These individuals, groups, and organizations need to also be provided with 
information about EPA’s newsletters, financial assistance programs, and employment opportunities. 
In addition, it may be appropriate for such individuals to be appointed to serve on federal advisory 
committees (as representatives of non-governmental organizations) or for such organizations to 
participate in identifying supplemental environmental projects (which arise from litigation concerning 
their communities). 

When environmental and public health concerns arise within or near Indian country and 
Alaska Native villages, concerned citizens and groups – whether Indian or non-Indian – may contact 
EPA or another federal agency for information and help. When such situations arise, federal agencies 
must respond to the concerns of individuals or groups in ways that are respectful of tribal sovereignty, 
the government-to-government relationship, and the federal trust responsibility.  Consultation with 
the tribal government can, and generally should, be carried out before, during and after federal efforts 
are made to address these concerns.  This appears to be consistent with one of the key principles of 
the EPA 1984 Indian Policy, which states that EPA “will recognize tribal governments as the primary 
parties for … making environmental policy decisions … for reservations, consistent with agency 
standards and regulations.” 

The EPA 1984 Indian Policy specifically addresses the situation in which a regulated facility 
on a reservation that is not owned or operated by the tribal government is out of compliance with 
federal environmental law, and the tribal government has not taken over primary enforcement 
authority.  In such cases, EPA will seek to act in cooperation with the affected tribal government but 
will generally respond to noncompliance by private parties “as the Agency would respond to 
noncompliance elsewhere in the country.”45  The involvement of concerned citizens can be useful in 
bringing such cases to the attention of EPA.  As it works to bring the facility into compliance, the 
Agency should generally seek to address all concerns about human health and the environment, 
regardless of who initially raises such concerns.  If such enforcement efforts lead to settlement 
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agreements that include any supplemental environmental projects (SEPs), input and support from the 
tribal government and the community(ies) affected by the non-compliance should be sought in the 
design of the SEPs.  

The EPA 1984 Indian Policy also addresses the situation in which tribally owned or managed 
facility is out of compliance with federal environmental law.  As with privately owned facilities, the 
involvement of concerned citizens can be useful in bringing such cases to the attention of EPA.  The 
EPA 1984 Indian Policy favors cooperation with the tribal government, with technical assistance and 
consultation, to bring such a facility into compliance.  Administrative and judicial enforcement 
processes will generally not be used unless there is a significant threat to human health or the 
environment and enforcement is the only way to correct the problem in a timely fashion.   

C. Public Participation in Tribal Environmental Programs 

Increasingly,  tribal governments are called upon to address important social, cultural, 
religious/spiritual, economic, public health, and environmental issues affecting their lands and the 
people (both tribal members and non-members) residing on or near reservations.  Tribal leaders may 
be driven to act by their own awareness of these issues.  They may also act in response to concerns 
voiced by tribal members, non-member Indians, non-Indians, businesses, and community 
organizations.  The need for governmental action may be brought to the attention of tribal leaders by 
officials of other tribes or federal, state, or local governments.  For these and other reasons, tribal 
leaders are increasingly recognizing that sovereignty includes responsibility for environmental 
protection. 

As the number of tribes assuming responsibility for environmental protection grows, tribal 
governments are being asked to provide greater access to their decision-making processes.  Tribes 
that assume regulatory roles under federal statutes also become subject to certain public participation 
requirements imposed by federal laws and regulations.  EPA regulations impose a range of 
requirements for public participation and due process on state regulatory programs operated within 
the framework of federal law, and many of these requirements apply to tribes that become authorized 
for treatment in the same manner as states.46 

Providing for public participation in the tribal government context, however, presents unusual 
considerations.  In the first place, t ribes have the right of self-government as an integral aspect of 
tribal sovereignty, and this includes the right to determine the structure, nature, and functions of that 
government.  As a result, each tribal government is unique, and the processes by which tribal 
members participate vary from tribe to tribe.  For example, in some tribes, a general council consisting 
of every tribal member entitled to vote comprises the tribal governing body.  In such cases, much 
discussion and broad participation typically occurs during tribal  decision making.  Other tribes have 
established a smaller governing body, such as an elected or appointed tribal council and/or execut ive 
committee, which may exercise a broad range of authorities on behalf of the tribe.  Some tribes have 
governing bodies that carry on ancient tribal traditions.  Many tribal governments reflect a mix of 
tribal traditions and American democratic government.  

The extent to which the institutions of tribal government provide for involvement of tribal 
members, whether through formal processes or customary practices, is largely a matter for the people 
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of each tribe to decide for themselves.  On many reservations, however, there are many people living 
and doing business who are not  tribal members.  Such demographic factors may raise special public 
participation challenges concerning the extent and process by which non-Indian and non-member 
Indian reservation residents may have a say in tribal decisions affecting the environment and public 
health, whether or not such persons share in the tribe’s value system.  The presence of substantial 
numbers of non-Indians within reservations, many of whom are landowners, is part of the legacy of 
the “allotment” era of federal Indian policy, which the federal government repudiated in 1934. 
Between 1887, when the General Allotment Act was passed, and 1934, when it was ended by the 
Indian Reorganization Act , the allotment policy  resulted in about  two-thirds of Indian land passing 
out of Indian possession.47  Because a checkerboard system of regulating environmental quality is 
unworkable, many tribes have sought to exercise regulatory authority over their entire reservations, 
including non-Indian lands and activities, and EPA has generally supported such efforts.  In some 
cases, EPA’s support for tribal authority over non-Indians has been challenged in court.48 

In light of such factors, mechanisms to enhance public participation in tribal government 
decision-making may be helpful, if not essential, for tribal environmental programs to gain acceptance. 
Moreover, unless tribes provide for meaningful public involvement, it is quite likely tribes will face 
continuous challenges to their governmental authority in the federal courts and state and federal 
political arenas.  It is therefore essential that EPA and other federal agencies work with tribes, in a 
government-to-government way, to help them develop appropriate public participation processes that 
not only comply with any applicable federal requirements, but also will complement existing tribal 
structure, laws, and practices. 

Federal agency efforts to help tribes develop public participation processes may be pursued 
in a proactive way, or such efforts may be initiated in response to concerns raised by individuals or 
groups in particular matters.  Where a tribe is assert ing regulatory authority over its entire 
reservation, it is likely that some individuals or community-based organizations may disagree or 
complain about tribal actions.  Federal agencies should recognize that, as is the case throughout 
society, not all people agree with government decisions, whether those decisions are made by federal, 
tribal, state, or local governments. 

One promising approach to addressing this problem is for tribal governments to enact and 
enforce administrative procedure acts (APAs).  As discussed earlier in this Chapter, the federal APA, 
sets the standards for two kinds of activities that governmental agencies carry out:  (1) rule-making, 
through which agencies implement legislation and may seek input from all sectors of the affected 
public; and (2) administrative adjudication, through which agencies make decisions that affect 
particular individuals.  About two-thirds of the states have enacted such legislation.  Although a 
number of tribes have enacted such laws, most tribes have not. 

In setting out the standards for administrative adjudication, a tribal APA can ensure that tribal 
agencies afford due process to permit applicants and other persons affected by permit decisions and 
administrative enforcement actions.   The Indian Civil Rights Act (ICRA)49 provides, in part, that no 
tribal government shall deny any person within its jurisdiction the equal protection of its laws or 
deprive any person of liberty or property without due process of law.  The ICRA, however, does not 
provide a right of action in federal court unless a person is being held in custody,50 a situation that 
generally does not apply to administrative agencies.  (Many tribal courts have ruled that ICRA does 

24




create a right of action in tribal court.51) A tribal APA can provide specificity for the concept of due 
process as applied by tribal agencies.  By doing so, a tribal APA can give members of the public the 
sense that they are being treated with fundamental fairness, which is a basic value in American 
democracy.  In addition, an APA can expressly provide for jurisdiction in tribal courts to resolve 
claims by individuals that tribal agencies have not treated them with due process or have otherwise 
not complied with the law. 

D. How to Provide for Effective Public Participation 

The National Environmental Justice Advisory Council (NEJAC) has recognized the crucial 
need for public participation particularly in the area of environmental justice.  A guidance plan for 
public participation was created by the NEJAC, The Model Plan for Public Participation, and includes 
guiding principles, critical elements, and core values.  This plan has been redrafted for the purposes 
of making it more applicable to Indian country.  The tit le of this redraft is, “Public Participation 
Guiding Principles and Critical Elements,” and can be found at the end of this document as 
Addendum D. 
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CONCLUSION


An intent of Indigenous Peoples Subcommittee in writing this Guide has been to familiarize 
readers with the concepts of American Indian and Alaska Native tribal sovereignty, and the resulting 
government-to-government relationship with the federal government.  The Guide has provided, 
information on the legal requirements for such a relationship, and has offered guidelines on how to 
achieve such a relationship. The Guide has provided not only the legal requirements for such a 
relationship, but also guidelines on how to achieve such a relationship.  Additionally, the Guide has 
defined the differences between public participation and consultation and collaboration, and when 
each communication technique is appropriate to use. 

The Indigenous Peoples Subcommittee recognizes the st rides that EPA has made in 
addressing environmental justice for American Indians and Alaska Natives. Through this document, 
NEJAC urges EPA to enhance its efforts to promote equity in environmental protection within Indian 
country and Alaska Native villages.  Specifically, the Subcommittee calls on EPA to consult with 
tribal governments on a government-to-government basis, consistent with and in recognition of tribal 
sovereignty, tribal rights, and the federal trust responsibility.  Additionally, it is imperative that EPA 
and other federal agencies afford federally recognized tribal governments with equitable levels of 
financial and technical assistance to ensure that public health, the environment and tribal cultural, 
spiritual, natural and economic resources are indeed protected from environmental degradation and 
harm. 

Finally, the Indigenous Peoples Subcommittee requests that EPA encourage and assist tribal 
governments in establishing their environmental programs in an effective and open manner and 
administering their environmental laws and policies fairly and efficiently.  Again, equitable levels of 
federal financial and technical assistance will be essential to st rengthening and maintaining the overall 
integrity of tribal environmental programs.  In the Subcommittee's view, strong, fair and successful 
tribal environmental programs not only will benefit tribal communities and their neighbors, but also 
will strengthen tribal sovereignty and self-governance and promote the acceptance of these bedrock 
principles throughout the larger American society. 
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ADDENDUM A 

STATUTES AND REGULATIONS 

National Environmental Policy Act 
42 U.S.C. §§ 4321-4370d 

The National Environmental Policy Act (NEPA) requires the preparationof an environmental 
impact statement (EIS) for any proposed major federal action that may significantly affect the quality 
of the human environment.  Under regulations issued by the Council of Environmental Quality 
(CEQ), 40 C.F.R. pts. 1500–1508, a federal agency may prepare a less-detailed document known as 
an environmental assessment (EA) for use in determining whether a proposed action may result in 
significant impacts on the environment.  If the responsible agency official determines that the 
proposed action will not have significant impacts, a finding of no significant impact (FONSI) 
completes the NEPA process.  If the EA does not support a FONSI, then an EIS must be prepared, 
unless new alternatives and/or mitigation measures are fashioned that will avoid significant impacts. 
In practice, for the vast majority of federal actions, an EA and FONSI fulfills the agency’s 
responsibilities for NEPA compliance.  

Although the statutory language of NEPA does not mention Indian tribes, the CEQ 
regulations require agencies to contact Indian tribes and provide opportunities for tribes to be 
become involved at several steps in the preparation of an EIS, including: 

Cooperating agencies – When the effects of a proposed action may occur “on a reservation” 
an Indian tribe, by agreement with the lead federal agency, may become a cooperating agency 
and have a direct role in the preparation of the EIS.  40 C.F.R. §§ 1501.6, 1508.5. 

Scoping – The lead agency must invite “any affected Indian tribe” to participate in the 
scoping process for an EIS.  Id. § 1501.7. 

Commenting on an EIS – The lead agency must invite comments on a draft EIS from Indian 
tribes “when the effects may be on a reservation.” Id. § 1503.1(a)(2). 

Environmental consequences – When an agency prepares an EIS for a proposed action, the 
analysis of environmental consequences in the EIS must include discussions of possible 
conflicts between the proposed action and the objectives of Federal, regional, State, and local 
(and in the case of a reservation, Indian tribe) land use plans, policies and controls for the 
area concerned. Id. § 1502.16(c). 

Public involvement – Whenever an agency provides public notice of a NEPA-related 
hearing, public meeting, or the availability of environmental documents, the notice shall 
include notice to Indian tribes “when effects may occur on reservations.”  Id. § 1506.6(b)(3). 

In the event that an EA is prepared for a proposed federal action rather than an EIS, the CEQ 
regulations provide guidance on how to prepare the EA, either in terms of procedure or content. An 
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EA must include “brief discussions of the need for the proposal, of alternatives as required by section 
102(2)(E) [of NEPA], of the environmental impacts of the proposed action and alternatives, and a 
listing of agencies and persons consulted.”  Id. § 1508.9. The agency “shall involve environmental 
agencies, applicants, and the public, to the extent practicable” in preparing EAs.  Id. § 1501.4(b). 
The agency needs to determine if the action under review may “significantly” impact the quality of 
human health and the environment.  Id. § 1508.27. If the agency issues a finding of no significant 
impact (FONSI) for a proposed action (i.e., determines that an EIS is not required), the agency must 
make the FONSI available to the public. Id. §§ 1501.4(e)(1), 1506.6. Agencies generally have broad 
discretion to do more than just what is needed to comply with these minimal requirements. 

In addition, if the proposed federal agency action is in response to an action planned by a 
private or other non-federal entity, and the federal agency knows that its involvement is reasonably 
foreseeable, the CEQ regulations direct federal agencies to promptly consult with state and local 
agencies and Indian tribes. Id. § 1501.2(d). This requirement applies whether NEPA compliance 
involves an EIS or and EA and FONSI. 

National Historic Preservation Act 
16 U.S.C. §§ 470–470x-6 

Section 106 of the National Historic Preservation Act (NHPA) requires each federal agency 
to take into account the effect of any proposed federal or federally assisted undertaking on places that 
are listed on or eligible for listing on the National Register of Historic Places, and to give the 
Advisory Council on Historic Preservation (ACHP) an opportunity to comment on any such 
undertaking.  This review requirement, which is known as the Section 106 consultation process, is 
governed by regulations issued by the ACHP.  36 C.F.R. pt. 800. The ACHP regulations were 
recently published as revised final rules.  64 Fed. Reg. 27044 (May 18, 1999).  The revised final 
rules implement amendments to the NHPA enacted in 1992.  Under the ACHP regulations, the 
federal agency typically carries out the section 106 process in consultation with the appropriate State 
Historic Preservation Officer (SHPO), and the ACHP only becomes directly involved in unusual 
cases. 

Places that hold religious and cultural significance for Indian tribes, or for Native Hawaiian 
organizations, may be eligible for the National Register.  Such places may be eligible for the 
National Register because of their ongoing importance in the cultural beliefs and practices of a tribe 
or Native Hawaiian community.  Such places are often called “traditional cultural properties” or 
“traditional cultural places” (TCPs). See generally NATIONAL PARK SERVICE, NATIONAL REGISTER 

BULLETIN 38, GUIDELINES FOR EVALUATING AND DOCUMENTING TRADITIONAL CULTURAL 

PROPERTIES (1990). 

The 1992 NHPA Amendments enacted new statutory provisions relating to Indian tribes and 
Native Hawaiian organizations: 

Indian tribes can choose to take over the functions of the SHPO for “tribal lands,” a term that 
is defined in the NHPA to include all lands within the exterior boundaries of any Indian 
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reservation and all dependent Indian communities.  NHPA § 101(d)(2); 16 U.S.C. § 
470a(d)(2). 

If a proposed federal or federally assisted undertaking may affect a historic property that a 
tribe or Native Hawaiian organization (NHO) regards as holding religious and cultural 
significance, the federal agency has a statutory obligation to consult with the tribe or NHO 
as part of the Section 106 process. NHPA § 101(d)(6); 16 U.S.C. § 470a(d)(6). 

Under the revised regulations, the Section 106 process will usually consist of four steps.  The 
federal agency that is considering the proposed undertaking is responsible for taking each step, in 
consultation with the appropriate state historic preservation officer (SHPO) or tribal historic 
preservation officer (THPO) and other consulting parties.  

Step 1 – Initiate the Section 106 Process.  The federal agency official determines whether 
the proposed federal action is an “undertaking” and whether it has the potential to cause effects on 
historic properties.  If so, then the federal agency official determines the appropriate SHPO to be 
involved in the consultation process.  If the proposed undertaking would “occur on or affect historic 
properties on any tribal lands,” then the federal agency official must determine whether the tribe has 
assumed the roles of the SHPO for tribal lands.  If so, the THPO takes the place of the SHPO.  This 
principle is reflected throughout the revised regulations through the use of the term “SHPO/THPO” 
rather than simply “SHPO.”  Even where a tribe has not assumed the role of the SHPO, this section 
provides that the tribe has a right to participate in consultation “in addition to and on the same basis 
as consultation with the SHPO.”  With respect to undertakings that affect historic properties not on 
tribal lands, this section of the regulations provides that the federal agency official: 

"[S]hall make a reasonable and good faith effort to identify any Indian tribes or 
Native Hawaiian organizations that might attach religious and cultural significance 
to historic properties in the area of potential effects and invites them to be consulting 
parties. Such Indian tribe or Native Hawaiian organization that requests in writing 
to be a consulting party shall be one.” 

Step 2 –Identification of Historic Properties.   This step consists of four parts:  (a) determine 
the scope of identification efforts; (b) identify historic properties; (c) evaluate historic significance; 
and (d) document the results of identification and evaluation. 

(a) Scope of Identification Effort.  The federal agency begins this step by 
consulting with the SHPO/THPO to determine the area of potential effects, review the existing 
information about historic properties in the area, and seek information from consulting parties and 
others.  This section also includes a mandate to gather information from any Indian tribe or Native 
Hawaiian organization (NHO) regarding historic properties that may hold religious and cultural 
significance for them, recognizing that the tribe or NHO may be reluctant to divulge specific 
information. 

(b) Identify Historic Properties.  The federal agency does this in consultation 
with the SHPO/THPO and with any tribe or NHO that might attach religious and cultural 
significance to properties in the area of potential effects.  The agency’s mandate is to “take the steps 
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necessary to identify historic properties,” which may include “background research, oral history 
interviews, sample filed investigation, and field survey.”  The agency official must make a 
“reasonable and good faith effort.” Identification of historic properties can require a substantial 
commitment of resources, and the regulations allow this to be done in a phased process in certain 
situations:  where alternatives being considered include corridors and large land areas; where a 
Memorandum of Agreement or Programmatic Agreement authorizes phased identification; and 
where documents prepared for compliance with the National Environmental Policy Act (NEPA) so 
provide. 

(c) Evaluate Historic Significance.  This means applying the National Register 
Criteria, 36 C.F.R. pt. 63, and determining whether any of the properties in the area of potential 
effects is eligible for the National Register. As with identification, the federal agency does this in 
consultation with the SHPO/THPO and with any tribe or NHO that might attach religious and 
cultural significance to properties in the area of potential effects.  If the agency official and the 
SHPO/THPO agree, either that a property is eligible or that it is not, that generally settles that issue. 
If, however, the Advisory Council or the Secretary of the Interior (acting through NPS) requests a 
formal determination of eligibility by NPS, then the agency official must request a formal 
determination.  A tribe or NHO that attaches religious and cultural significance to a historic property 
located off tribal lands may ask the Council to request a formal determination. 

(d) Results of Identification and Evaluation.  If the agency official determines 
that there are no historic properties, or that there are historic properties but they will not be affected, 
the agency official provides documentation to the SHPO/THPO and notice to other consulting 
parties.  If the SHPO/THPO does not object within thirty days, and neither does the Council, the 
federal agency official’s section 106 responsibilities are fulfilled.  If the agency official determines 
that the undertaking will affect historic properties, or either the SHPO/THPO or Council objects to 
a no effect finding, the consultation process moves on to the next step. 

Step 3 –Assessment of Adverse Effects.  This section sets out criteria for determining 
whether effects on historic properties would be adverse, along with examples, and directs the federal 
agency official to apply these criteria in consultation with the SHPO/THPO and any tribe or NHO 
that attaches religious and cultural significance to identified historic properties.  If the agency 
official, in consultation with the SHPO/THPO, proposes a finding of no adverse effect, notice and 
documentation must be provided to all the consulting parties.  If within thirty days the SHPO/THPO 
or any consulting party expresses disagreement with the finding, the agency official must either 
consult with the party to resolve the disagreement or request the Advisory Council to review the 
finding.  The agency official is encouraged to seek concurrence in a no adverse effect finding from 
any tribe or NHO that has let the agency official know that it attaches religious and cultural 
significance to identified historic properties, whether or not such a tribe or NHO is a consulting 
party.  If such a tribe or NHO objects to the finding, it can request the Council to review the finding. 
If the Council does review the finding and determines that the effect would be adverse, the agency 
is bound by the Council’s determination.   If this step results in a finding of no adverse effect, that 
concludes the Section 106 process.  If this step results in an adverse effect finding, however, the 
process moves to the next step. 

Step 4 –Resolution of Adverse Effects.  In this step, the federal agency official, in 
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consultation with the SHPO/THPO and other consulting parties, including tribes and NHOs, 
develops and evaluates alternative to avoid, minimize or mitigate adverse effects.  The Advisory 
Council does not normally participate in this step, but it may choose to participate on its own 
initiative or at the request of the SHPO/THPO, a tribe or NHO, or another consulting party. 
Appendix A to the revised regulations specifies the criteria the Council will use in deciding whether 
to become involved in individual Section 106 cases.  Criterion (4) provides that the Council is likely 
to enter the process when an undertaking presents issues of concern to Indian tribes or NHOs. 

The objective of this step is to reach agreement on acceptable ways to avoid, minimize or 
mitigate adverse effects.  Although all of the consulting parties participate in this step, in most cases 
only the federal agency official and the SHPO (or THPO for tribal lands) must actually reach 
agreement, as expressed in a Memorandum of Agreement.  If the Council participates, then it must 
also by a signatory to the MOA. For historic properties off tribal lands, the agency official “may” 
invite a concerned tribe to be a signatory, and the signatories “should” invite any party that assumes 
responsibility under an MOA to become a signatory.  The refusal of an invited party to sign, 
however, does not invalidate the MOA.  In the event that consultation does not lead to an agreement 
on ways to avoid, minimize or mitigate adverse effects, the agency official, SHPO/THPO or the 
Council may decide that further consultation will not be productive.  In such a case, the process will 
move on to a fifth step. 

Step 5 –Failure to Resolve Adverse Effects.  The outcome of this step may turn on which 
party terminates consultation.  If the federal agency official terminates consultation, then the agency 
must request the Advisory Council to comment on the undertaking.  The request must be made by 
“the head of the agency or an Assistant Secretary or other officer with major department-wide or 
agency-wide responsibilities.”  If the SHPO terminates consultation, the agency official and the 
Council may continue consultation and execute an MOA without the SHPO’s involvement.  If the 
THPO terminates consultation, the agency official and the Council cannot execute an MOA, and the 
Council provides comments on the undertaking.  

In any case in which the process does not conclude in an MOA, Section 110(l) of the Act, 
16 U.S.C. § 470h-2(l), provides that a decision to proceed with the undertaking must be made by the 
head of the agency, and that this decision-making responsibility cannot be delegated.  Section 
800.7(c)(4) of the regulations incorporates this statutory requirement.  The agency head’s decision 
must include a summary of the decision that contains the rationale for the decision and evidence of 
consideration of the Council’s comments. 

Native American Graves Protection and Repatriation Act 

25 U.S.C. §§ 3001-3013, 18 U.S.C. § 1170 

The Native American Graves Protection and Repatriation Act (NAGPRA) establishes rights 
of ownership or control over Native American human remains and certain kinds of “cultural items” 
(funerary objects, sacred objects, and objects of cultural patrimony) in two kinds of situations:  

Repatriation – These provisions of NAGPRA apply to human remains and cultural items that 
are under the custody of federal agencies or “museums” that receive federal funds (including 
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state and local government agencies); and 

Graves protection – These provisions of NAGPRA apply to human remains and cultural 
items that are embedded in the ground on federal lands or “tribal lands” (a term that includes 
all lands within the exterior boundaries of any Indian reservation, all dependent Indian 
communities, and certain lands administered for the benefit of Native Hawaiians).  

Both the repatriation provisions of NAGPRA and the graves protection provisions establish 
requirements forconsultation with tribes.  These consultation requirements are implemented through 
regulations issued by the Secretary of the Interior (acting through the National Park Service).  43 
C.F.R. part 10.  In the context of the review of proposed federal actions that are likely to have effects 
on the environment, the graves protection provisions of NAGPRA may apply, if federal lands or 
tribal lands would be affected by the proposed federal action. The consultation requirements of 
NAGPRA’s graves protection provisions are summarized below.  These provisions may arise in 
either of two contexts: intentional excavations or inadvertent discoveries. 

1. Intentional Excavations.  NAGPRA uses the issuance of a permit under the 
Archaeological Resources Protection Act (ARPA) as a mechanism to protect Native American 
graves and imbedded cultural items.  Excavation or removal form federal lands or tribal lands is 
prohibited unless an ARPA permit has been issued. 25 U.S.C. § 3002(c).  

(a) Federal Lands.   Notice and consultation with the culturally affiliated tribe 
(or NHO) is required prior to issuance of a permit.  While consent is not a requirement for the 
issuance of a permit, the culturally affiliated tribe (or NHO) has the right to determine the ultimate 
disposition of any excavated human remains or cultural items.  See 43 C.F.R. §§ 10.3, 10.5. 

(b) Tribal Lands.  Consent of the tribe (or NHO) is required.  BIA is the 
permitting authority, including permits for lands within reservation boundaries other than trust or 
restricted Indian lands.  Id. § 10.3(b)(1). 

2. Discovery Situations.  If Native American human remains or cultural items are 
discovered on federal lands or tribal lands, NAGPRA requires that the activity that led to such 
discovery cease.  Any person making such a discovery must provide notice to the responsible federal 
agency official, for discoveries on federal lands, and the responsible tribal official for discoveries 
on tribal lands.  25 U.S.C. § 3002(d); 43 C.F.R. § 10.4.  For discoveries on federal lands, the federal 
official then must provide notice to the appropriate tribe or NHO.  The activity that led to the 
discovery may be resumed thirty days after certification that notice has been received.  If resumption 
of the activity would require excavation or removal of human remains or cultural items, an ARPA 
permit is required. 43 C.F.R. § 10.4(d)(v), (e)(iii). 

In the event that Native American human remains or cultural items are removed from federal lands 
or tribal lands, section three of NAGPRA, 25 U.S.C. § 3002, sets out the rules for determining who 
has rights of ownership or control over the human remains or cultural items.  For human remains and 
associated funerary objects, lineal descendants have the highest priority.  If lineal descendants cannot 
be ascertained, and for unassociated funerary objects, sacred objects and objects of cultural 
patrimony, if the items were discovered on tribal lands, the tribe on whose lands they were 
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discovered has the right of ownership or control.  If such items were found on federal lands, the tribe 
with the closest cultural affiliation has the right of ownership and control.  If the federal lands where 
the discovery was made have been determined by the Indian Claims Commission or Court of Claims 
to be the aboriginal lands of a tribe, that tribe has a presumptive right of ownership or control unless 
another tribe makes a stronger showing of cultural affiliation.  (The map of Indian land areas 
judicially established, prepared by the Indian Claims Commission in 1977, is available at: 
<www.wes.army.mil/el/ccspt/natamap/usa_pq.html>.)  The procedure for determining rights of 
custody to such items is governed by the NAGPRA regulations. 43 C.F.R. § 10.6. 

Federal Power Act 
16 U.S.C. §§ 791-828(c) 

The Federal Power Act (FPA) requires the Federal Energy Regulatory Commission (FERC 
or the Commission) to issue a license to all new hydropower projects built by anyone other than the 
federal government.  These licenses are for a fixed period of time, and once the time limit has 
expired, a new license must be issued.  The relicensing process allows state and federal agencies, 
conservation groups, Indian tribes, and the general public to comment on the proposed 
license. 

1. Consultation Requirements for Relicensing of Licensed Projects.   Before it files 
any application for a new license, non-power license, an exemption from licensing, or surrender of 
a project, a potential applicant must consult with various federal or state agencies and any Indian 
tribe that may be affected by the project.  There are three stages of consultation the potential 
applicant must go through, with varying degrees of consultation with affected tribes. 

(a) First Stage of Consultation.  The potential applicant must provide agencies 
and Indian tribes with detailed information including maps, general engineering design, summary 
of operational mode, identification of the affected environment and mitigation plans, water regime 
information, and proposed studies. 18 C.F.R. § 16.8(b)(1)(i-vii).  Within thirty to sixty days from 
the time the information has been sent, the potential applicant will hold a joint meeting, along with 
an opportunity for a site visit with all pertinent agencies and tribes.  The issues to be discussed and 
the time and place of the meeting will be given to each agency, tribe, and the Commission at least 
fifteen days in advance.  Id. § 16.8(b)(2)(i-ii). 

No later than sixty days after the joint meeting each Indian tribe must provide the potential 
applicant with written comments identifying necessary studies to be performed or information to be 
provided by the potential applicant.  The studies, known as additional information requests (AIRs), 
must include: (1) a study description; (2) the study objectives; (3) an explanation of the resource 
issues and its goals and objectives for those resources; (4) an explanation of why the study 
methodology recommended is more appropriate than that currently being used; (5) a statement of 
whether the methodology is generally accepted in the scientific community; and (6) an explanation 
of how the study will be useful to the tribe in furthering its goals and objectives.  Id. § 16.8(b)(4)(i­
vi). 

If the tribe and potential applicant disagree as to any matter arising during the first stage of 
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consultation, or to the need to conduct a study, the dispute may be referred in writing to the Director 
of the Office of Hydropower Licensing (the Director) for resolution.  Id. § 16.8(b)(5)(i). The party 
entering the dispute must serve a copy of the request for resolution to the disagreeing party at the 
time the dispute is submitted to the Director.  The disagreeing party may submit a written response 
to the Director within fifteen days of receiving the copy of the request for resolution.  Id. § 
16.8(b)(5)(ii).  The request for resolution and responses must be filed with the Secretary of the 
Commission with an indication that they are for the attention of the Director of the Office of 
Hydropower Licensing.  The Director will resolve disputes by letter to the potential applicant and 
disagreeing tribe.  The first stage of consultation ends when all participating agencies and tribes 
provide the written comments or sixty days after the joint meeting, whichever occurs first. Id. § 
16.8(b)(6). 

(b) Second Stage of Consultation.  A potential applicant must complete all 
reasonable and necessary studies and obtain all reasonable and necessary information requested by 
tribes in the first stage of consultation prior to filing the application if the results: would influence 
the financial or technical feasibility of the project; are needed to determine the design or location of 
project features, alternatives to the project, impact of the project on natural or cultural resources, 
mitigation or enhancement measures, or to minimize impact on significant resources.  Id. § 
16.8(c)(1)(i)(A)-(B).  

A potential applicant must complete all reasonable and necessary studies and obtain all 
reasonable and necessary information requested by tribes in the first stage of consultation after the 
filing the application but before the issuance of the license provided it has produced the appropriate 
information described in 18 C.F.R. § 16.8(b)(1) no later than four years prior to the expiration of the 
existing license and the results are those described in 18 C.F.R. § 16.8(c)(1)(i)(A or B) and would 
take longer to conduct and evaluate than the time between the consultation and new license 
application filing date.  Id. § 16.8(c)(1)(ii) 

A potential applicant must complete all reasonable and necessary studies and obtain all 
reasonable and necessary information requested by tribes in the first stage of consultation after a new 
license is issued if the studies can be conducted and the information obtained only after construction 
or operation of the proposed facilities would determine the success of protection, mitigation, 
enhancement measures, or would be used to refine project operation or modify project facilities.  Id. 
§ 16.8(c)(1)(iii). 

If, after the first stage of consultation is over, the tribe requests an AIR not previously 
identified, the potential applicant will promptly initiate the study or gather the information unless 
the Director determines the study is unreasonable or unnecessary or that the methodology used is not 
a generally accepted practice.  Id. § 16.8(c)(2). 

The potential applicant shall provide each resource agency and Indian tribe with a copy of 
its draft application.  The draft application shall indicate the type of application to be filed with the 
Commission and respond to any comments and recommendations made by the tribe through AIRs 
including a discussion of the results and any proposed protection, mitigation, or enhancement 
measures for resources of interest to the tribe and which were identified in the first stage of 
consultation.  The potential applicant should also include a written request for review and comment. 
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Id. § 16.8(c)(4). 

An Indian tribe will have ninety days from the date of the potential applicant’s letter to 
provide written comments.  If the written comments indicate that a tribe has a substantive 
disagreement with a potential applicant’s conclusions regarding resource impacts or proposed 
protection, mitigation, or enhancement measures the potential applicant should hold at least one joint 
meeting with the disagreeing tribe and other agencies with similar or related areas of interest, 
expertise, or responsibility.  The joint meeting should take place no later than sixty days from the 
date of the tribe’s written comments.  The joint meeting should attempt to reach agreement on the 
potential applicant’s plan for environmental protection, mitigation, or enhancement measures.  The 
potential applicant shall consult with the disagreeing tribe and other agencies with similar or related 
areas of interest, expertise, or responsibility on the scheduling of the joint meeting.  The potential 
applicant shall also provide both the tribe, interested agencies, and the Commission written notice 
of the time and place of each meeting and a written agenda of the issues to be discussed at least 
fifteen days in advance.  Id. § 16.8(c)(5)-(6)(ii). 

The potential applicant and disagreeing tribes may conclude the joint meeting with a 
document stating any agreement regarding environmental protection, mitigation, or enhancement 
measures and any issues left unresolved.  Id. § 16.8(c)(7).  In the potential applicant’s application, 
all disagreements with resource agencies or Indian tribes must be described, including an explanation 
of the basis for the disagreement and any document developed during the joint meeting.  Id. § 
16.8(c)(8). 

The second stage of consultation ends ninety days after the potential applicant submits a copy 
of its draft application to resource agencies and Indian tribes when no substantive disagreements 
have been registered.  If a resource agency or tribe indicates a disagreement with the draft 
application, the second stage of consultation ends at the conclusion of the last joint meeting. Id. § 
16.8(c)(10)(i-ii). 

(c) Third Stage of Consultation.  The third stage of consultation begins with the 
filing of an application for a new license, non-power license, exemption from licensing, or surrender 
of license accompanied by a letter certifying that copies of the application are being mailed to the 
resource agencies, Indian tribes, and other government officers.  The potential applicant must 
provide copies of its application for a license, any deficiency correction, revision supplement, 
response to AIRs, or amendments to the application, and any written correspondence from the 
Commission requesting correction of deficiencies or submittal of additional information. Id. § 
16.8(d)(2)(i-iii). 

2. Compliance with Consultation Requirements.  If a tribe waives in writing 
compliance with any requirement of 18 C.F.R. § 16.8, a potential applicant is not required to comply 
with requirements in regard to the tribe.  Id. § 16.8(e)(1).  If a tribe fails to timely comply with a 
provision, the potential applicant may proceed to the next sequential requirement without waiting 
for the tribe to comply.  Id. § 16.8(e)(2).  However, a tribe’s failure to comply with a provision 
regarding a requirement of 18 C.F.R. § 16.8 does not preclude its participation in subsequent stages 
of the consultation process.  Id. § 16.8(e)(3). 
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3. Application Documentation.  An application for a license requires the potential 
applicant to include documentation of consultation and any disagreements with resource agencies 
or tribes.  These documents must be included in Exhibit E of the application.  Exhibit E must 
include:  (1) any tribe’s letters containing comments, recommendations, and proposed terms and 
conditions; (2) letters from the public containing comments and recommendations; (3) notice of any 
remaining disagreement with a tribe on the need for a study or  information on any environmental 
protection, mitigation, or enhancement measure and the applicant’s reason for disagreement with the 
tribe; (4) evidence of any consultation requirement waivers by the tribe; (5) evidence of all attempts 
to consult with the tribe, including copies of documents showing the attempts and the conclusion of 
the second stage of consultation; (6) an explanation of how and why the project would, would not, 
or should not comply with a plan as defined in section 2.19; (7) a copy of water quality certification, 
copy of request for certification, evidence of waiver of water quality certification; and (8) a statement 
showing how the applicant’s proposal addresses issues raised by the public. Id. § 16.8(f)(1-8). 

4. Other Meetings.  Prior to holding a meeting with a resource agency or tribe the 
potential applicant must provide the Commission and any resource agency or tribe (with similar 
interests, expertise, or responsibility to the agency or tribe with which the potential applicant is 
meeting) with written notice of the time and place of each meeting and a written agenda of the issues 
to be discussed at least fifteen days in advance.  Id. 16.8(h). 

5. Public Participation.  At least fourteen days in advance of the joint meeting, held in 
the first stage of consultation, the potential applicant must publish at least one notice of the purpose, 
location, and timing of the joint meeting in a daily or weekly newspaper published in the county or 
counties in which the existing project or any part thereof or the lands affected thereby are situated. 
The notice must include a written agenda of the issues to be discussed at the joint meeting.  Id. § 
16.8(i)(1).  A potential applicant should make available to the public for reading and reproduction 
all information detailed in 18 C.F.R. § 16.8(b)(1).  The information should be available from 
fourteen days in advance of the joint meeting until the date of the joint meeting. Id. § 16.8(i)(2)(i) 

Nuclear Waste Policy Act of 1982 

42 U.S.C. §§ 10101-10270 (1994) 

Congress passed the Nuclear Waste Policy Act (NWPA) to establish federal policy for the 
responsible disposal of high-level radioactive waste and spent nuclear fuel.  The Act establishes rules 
for the siting, construction, and operation of waste repositories “that will provide a reasonable 
assurance that the public and the environment will be adequately protected from the hazards posed 
by high-level radioactive waste.”  42 U.S.C. § 10131(b). In order to fulfill this purpose, the Act 
requires the Department of Energy, the Nuclear Regulatory Commission, and any other agency 
involved in the siting, construction, or regulation of nuclear waste storage facilities to actively 
include affected tribes in the decision making process. 42 U.S.C. § 10121.  The Act requires the 
Secretary to notify the governing body of any Indian tribe whenever a nuclear waste repository is 
proposed to be located on tribal lands.  42 U.S.C. § 10121(a).  Following receipt of such notification, 
“affected tribes” are entitled to certain rights of participation and consultation. 42 U.S.C. § 10121(b). 
The Act defines “affected tribes” as not only those within whose reservations a facility is proposed 
to be located, but also those whose “federally defined usage rights” may be, in the opinion of the 
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Secretary, substantially and adversely affected by the proposed facility. 

1. Right to Information.  Agencies involved in the proposed project must provide to 
the affected tribes, timely and complete information regrading the plans for siting, developing, 
constructing, operating, and decommissioning the proposed facility. 42 U.S.C. § 10137(a)(1).  In 
addition, tribes may request information from the Secretary, who must respond with a written 
response within thirty days.  42 U.S.C. § 10137(a)(2).  This response should include either the 
information requested or the reasons why the information cannot be so provided.  Id.  If the Secretary 
fails to respond within thirty days, the tribe can file a formal objection to the President. Id. If the 
President or Secretary fails to respond within thirty days of the receipt of the objection, the Secretary 
is required suspend all activities in developing the repository and shall not renew activities until he 
proper response to the tribe’s request is made. Id. 

2. Right to Consultation and Cooperation. Whenever any study is conducted to 
determine the suitability of an area for a repository, the Secretary shall consult and cooperate with 
and affected Indian tribe regarding the health, safety, environmental, and economic impacts of the 
propped facility.  42 U.S.C. § 10137(b).  In developing plans for a nuclear-waste facility, the 
Secretary must take into account the concerns of the tribe “to the maximum extent feasible...” Id.. 
Federal regulations also require consultation with the affected tribes to determine whether the social 
and economic impacts of a proposed facility can be offset by reasonable mitigation and 
compensation. 10 C.F.R. § 960.5-2-6.     

3. Written Agreement. Within sixty days after the tribe is notified of the proposed 
project, the Secretary shall seek to enter into a binding written agreement with the tribes that sets 
forth the procedures for consultation and cooperation with the tribe. 42 U.S.C. § 10137(c).  The 
agreement should be completed within six months and should describe, among other things, how to 
study the safety, economic, social and environmental impacts of the proposed facility, how the 
Secretary will respond to comments and recommendations from the tribal government, how to share 
information and resources, and how objections should be resolved.  Id.  The document, which cannot 
affect the ultimate authority of the Commission, must also establish procedures to periodic review 
and modification of the agreement. Id. 

4. Right to On-site Representative and Financial Assistance. To help empower the 
tribe to actively participate in the siting decision, the Act offers affected tribes the opportunity and 
funding to appoint a representative to conduct on-site oversight activities. 42 U.S.C. § 10137(d).  In 
addition, the Act authorizes the Secretary to provide grants to help affected tribes study the impacts 
of the project, develop recommendations, engage in monitoring and testing, and to educate tribal 
members regarding the siting proposal.  42 U.S.C. § 10138(b).  Within six months after construction 
of a facility is authorized, the Secretary shall also make available additional funds to help tribes 
mitigate the impacts of the project. To receive any financial assistance under the Act, an affected 
tribe must submit a detailed report to the Secretary describing any economic, social, health, or 
environmental impacts that are likely to result from the development of the repository facility.  Id. 
The details of any payments made to the tribes pursuant to the Act should be set forth in the written 
consultation agreement.  Id. 

5. Right to Petition Congress.  If the consultation process does not result in a favorable 
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agreement, the tribe may submit a formal petition to Congress expressing the tribe’s disapproval of 
the proposed project.  42 U.S.C. § 10138.  Once Congress has received the petition objecting to the 
siting decision, the designation of the proposed site will not be effective, unless both houses pass a 
resolution within ninety days specifically approving the proposed plan. 42 U.S.C. § 1034(b)-(c). 

Intermodal Surface Transportation Efficiency Act of 1991 
23 U.S.C. §§ 102-189 (1999 Supp.) 

The Intermodal Surface Transportation Efficiency Act (ISTEA) is a highway appropriations 
statute that replaced the recently expired Federal Aid Highway Act that provided state’s with funding 
to construct and maintain the U.S. interstate system. Under the new Act, the Secretary of 
Transportation may make grants to states with federally approved highway programs. 23 U.S.C. § 
133(b). The Secretary may withhold highway funding, however, if a state fails to substantially 
comply with the provisions of the Act.  23 U.S.C. §  133(e)(1). To withhold funding, the Secretary 
must first give the state notice that it is out of compliance, and allow the state sixty days to take 
corrective action. 

ISTEA requires states to develop state-wide long-range transportation plans and all federally 
funded transportation projects in the state must be consistent with the plan. 23 U.S.C. §  135. In 
developing the plans that include Indian country, states must consult with affected tribal 
governments and specifically address their concerns.  23 U.S.C. §  135(d)(2), (f)(1)(iii). While the 
Act does not speak directly to the duration of the consultation requirement, the fact that 
transportation-improvement plans are subject to the Secretary’s biennial review suggests that the Act 
requires ongoing consultation with tribal officials. 23 U.S.C. § 135(f)(4). 

Alaska National Interest Lands Conservation Act 
16 U.S.C. §§ 3102-3203 (1994 & Supp. 2000) 

As amended, the Alaska National Interest Lands Conservation Act (ANILCA) is designed 
“to protect and provide the opportunity for continued subsistence uses on the public lands by native 
and non-native rural residents.”  16 U.S.C. § 3111(4).  In addition, the Act “enable[s] rural residents 
who have personal knowledge of local conditions and requirements to have a meaningful role in the 
management of fish and wildlife...”  Id. § 3111(5). To accomplish these goals, the statute allows 
the Department of the Interior to enter into cooperative agreements with tribal organizations to 
effectuate the purposes and policies of the Act.  Id. § 3119. The Secretary is also required to 
undertake studies on subsistence uses, and in doing so, must seek data from and consult with local 
residents.  Id. § 3122. 

 ANILCA requires the Secretary to provide public participation opportunities to rural 
communities whenever an agency action would significantly restrict subsistence uses in a particular 
area. 16 U.S.C. § 3120(a). Specifically, no such action can take place unless the Secretary of the 
Interior gives prior notice to local communities and advisory committees established pursuant to 16 
U.S.C. section 3115. Id. § 3120(a)(1).  In addition, the Secretary is must hold hearings in the area 
affected by the agency action.  Id. § 3120(2). It should be noted, however, that the Ninth Circuit has 
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held that ANILCA is not “Indian legislation,” and therefore does not give Alaska Native 
communities the benefit of the traditional rule that requires courts to interpret ambiguous statutes 
in favor of the tribes. See Hoonah Indian Assoc. v. Morrison, 170 F.3d 1223, 1228-29 (9th Cir. 
1999). 

NOTE:  This Addendum is not intended to represent a complete listing of all federal 
laws and regulations that require or authorize consultation with tribes. 
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ADDENDUM B 

VARIOUS AGENCY CONSULTATION PROTOCOLS AND GUIDELINES 

In response to President Clinton’s April 29, 1994 Memorandum on Government-to 
Government Relationships, many agency’s have developed programs and protocols to guide 
government officials in the consultation process.  This addendum will provide brief descriptions of 
intra-agencydocuments, memorandum, and policies that specifically address consultation with tribal 
governments. In addition, many of these sources are readily available on-line, and this addendum 
will provide web addresses whenever applicable.  IPS requests input from agencies and all parties 
and is open to suggestions on additional documents to be referenced in this addendum.  

A. Guidelines Developed in Coordination withe Tribal Governments 

U.S. EPA REGION 10, TRIBAL CONSULTATION FRAMEWORK (2000) (draft version). 

In this draft document, EPA Region Ten (Region) outlines its policies for encouraging 
regular participation by Indian tribes in Agency decisions affecting tribal members and resources. 
The document provides guiding principles for a government-to-government relationship and defines 
consultation as “two-way communication that works toward a consensus reflecting the concerns of 
the affected federally recognized tribe(s).” 

On specific matters affecting tribes, the Region is to contact the tribes as early as practicable. 
The document also explains that it will not challenge the tribe’s legal right to consultation whenever 
a specific Indian trust resource is involved and will try to hold meetings in Indian country to the 
extent resources allow. The document recognizes that consultation is separate from public 
participation.  Consequently, the Region will conduct a separate public participation process for all 
interested stakeholders. 

 The Region has also provided for a method of issue resolution that first tries to resolves 
disputes between the Agency and a tribe informally, at the staff level.  If the dispute is not resolved, 
supervisors will attempt to negotiate a workable solution.  In an agreement is still not reached, the 
Agency and tribe will issue progressively higher levels of management until consensus is reached. 
The EPA Regional administrator is the final arbitrator of the dispute who will make his or her 
decision after consultation with the elected tribal leader(s). 

B. Protocols Developed Independently by Agencies 

On November 8, 1993, the Interior Secretary Bruce Babbitt issued Secretarial Order No. 3175 
which required all departments to consult with tribal governments whenever tribal resources could 
be potentially affected by a proposed agency action.  In addition the departments  were to publish 
directives or policies to ensure that staff were familiar with the Secretaries mandate and that the 
departments were in compliance with the order.  The Order was latter incorporated into the Agencies 
Departmental Manual.  See DEPARTMENT OF THE INTERIOR, DEPARTME NTAL MANUAL pt. 512, ch. 
2. (1995). Under the Agency’s policy, consultation’s by departments must be respectful of tribal 
sovereignty and the Agency must be prepared to explain how its decision is consistent with the trust 
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doctrine. See id. ch. 2.4. 

1. U.S. FISH AND WILDLIFE SERVICE, NATIVE AMERICAN POLICY (1994). 

In its formal policies, the Fish and Wildlife Service (USFWS) recognizes that “there is a 
distinctive political relationship between the United States and Native American governments” and 
“supports the authority of Native American governments to manage, co-manage, or cooperatively 
manage fish and wildlife resources, and to protect their Federally recognized authorities.”  U.S.FISH 

AND WILDLIFESERVICE,NATIVE AMERICAN POLICY 3,4 (1994). To effectuate to this policy, USFWS 
will consult with tribal governments to the extent allowed by law.  See id. at 5.  For activities 
affecting tribal fish and wildlife resources on non-reservation lands, USFWS will still give tribes 
opportunities to participate in the Agency’s decision-making process. See id. at 4. 

The policy explains how USFWS will also coordinate enforcement of federal wildlife laws 
with the tribe, including in areas bordering Indian country. See id. at 6. In addition, USFWS will 
develop partnership agreements with tribes to facilitate the exchange of technical expertise regarding 
wildlife conservation and recovery.  See id.  The policy also directs the Service to provide training 
and other professional development opportunities to tribal members to assist tribes in developing 
cooperative wildlife management programs. See id. at 7. 

2. BUREAU OF LAND MANAGEMENT, NO. H-8160-1, GENERAL PROCEDURAL 

GU I D A N C E F O R  NA T I V E  AM E R I C A N  CO N S U L T A T IO N  (1994),  available at 
http://lm0005.blm.gov/nhp/efoia/wo/handbook/h8160-1.html. 

In 1994, the Bureau of Land Management (BLM) published a handbook on consultation 
procedures to help assure “that tribal governments, Native American communities, and individuals 
whose interests might be affected have a sufficient opportunity for productive participation in BLM 
planning and resource management decision making.” BUREAU  OF LAND MANAGEMENT, NO. H­
8160-1, GENERAL PROCEDU RAL GUIDANCE FOR NATIVE AMERIC AN CONSULTATION ch. I., pt. A. 
(1994).  Although the handbook includes individuals in its definition of “consultation,” it also 
recognizes that the “[s]overign status of Indian tribes and special provisions of law set Native 
Americans apart from all other U.S. populations and define a special level of Federal agency 
responsibilities.” Id. ch.I., at pt. D.  In light of these unique responsibilities, the Handbook sets forth 
a Consultation and Documentation Standard: 

Before making decisions or approving actions that could result in 
change in land use, physical changes to lands, or resources, changes 
in access, or alienation of lands, BLM managers must determine 
whether Native American interests would be affected, observe 
pertinent consultation requirements, and document how this was 
done.  In the face of legal challenge, the consultation record will be 
the BLM’s basis for demonstrating that the responsible manager has 
made a reasonable and good faith effort to obtain and consider 
appropriate Native American input in decision making.  Id. ch. 1, at 
pt. B. 
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Under the Agency’s policy as described in the Handbook, consultation is designed to not only 
identify tribal interests and concerns, but also to examine the tribes suggestions on how to effectively 
address the concerns.  See id. ch. II, at pt. E.  “Consultation is incomplete, and largely pointless, 
unless its is directed toward the identification of mutually acceptable solutions.”  Id. When tribal 
cultural and religious natural resources are involved, these solutions may require something different 
from the traditional analysis of mitigation options found in statutes such as NEPA and NHPA.  See 
id. pt. D. 

The Handbook describes the step-by-step process of the BLM should follow in carrying out 
consultation. See generally id. ch. III (setting forth guidance to help “establish ongoing, credible 
consultation relationships”).  For example, the Handbook describes how staff must identify the 
appropriate parties to consult, including officials form recognized tribes, representatives of non-
recognized Indian communities, traditional religious and cultural leaders, and lineal descendants of 
deceased Native Americans whose remains are in federal possession or control.  See id pt. B. In 
deciding whether the level consultation is sufficient, Agency staff must examine on a case-by-case 
basis: (1) the potential for harm caused by the proposed action; (2) alternatives which would reduce 
the harm and disruption; (3) whether all appropriate tribal groups have been consulted; (4) the nature 
of the issues raised; (5) the intensity of the concern expressed; (6) the legal requirements of treaties; 
(7) the productivity of the consultation; and (7) the need for further consultation.  Id. pt. E. 

3. NATIONAL PARK SERVICE, PROTECTIO N OF INDIAN TRUST RESOURCES (1995). 

Section four of this document explains that NPS will consult with tribal governments on 
matters of mutual interest and concern.  Consultation procedures to provide direct participation 
should be developed with tribal governments and privacy and confidentiality shall be respected “to 
the extent allowed by law.”  In addition, the document calls on the agency to provide staff training 
to improve its employees’ understanding of the government-to-government relationship, trust 
responsibilities, and tribal culture and history.   
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ADDENDUM C 

CONSULTATION GUIDING PRINCIPLES AND CRITICAL ELEMENTS 

The following outline of guiding principles and critical elements for consultation with Indian 
tribes is based on the text set forth in Chapter 3 of this Guide, titled "Methods for Effective 
Consultation." The outline highlights key points found in that Chapter's more detailed discussion. 

GUIDING PRINCIPLES 

A.	  Know the Tribes 

Federal agencies should know of:  (1) all tribes within their jurisdiction including without 
limitation  those tribes with jurisdiction over tribal land, who claim a historical, cultural, religious, 
customary, cultural, or aboriginal relationship with land within the agency's jurisdiction; (2) all tribal 
organizations within the agency’s jurisdiction; (3) all tribes who may attach religious and cultural 
importance to historic places that may be affected by the agency's actions. 

B.	 Build Ongoing Consultative Relationships with Tribes 

Conduct consultation within the framework of an ongoing government-to-government 
relationship.   Ongoing relationships will help tribes and agencies best allocate their resources for 
purposes of consultation. 

C.	 Institutionalize Consultation and Collaboration Procedures 

Work with tribes to develop formal consultation policies, and use a memorandum of 
agreement to document arrangements with a specific tribe.  Publish agency consultation policies and 
procedures, and make them available to tribal governments and the affected public. 

D.	 Contact Tribes Early and Allow Sufficient Time to Consult 

1.	 Provide the tribe adequate time to formulate and to express its views, and consider 
tribal views before making decisions. 

2.	 Schedule consultation efforts to facilitate meaningful tribal consultation that is 
consistent with the federal trust responsibility owed to that tribe. 

3.	 Pursue consultation even if a tribe does not respond to initial requests to engage in 
consultation, and recognize that, based on historical dealings, some tribes may 
question whether their participation will be meaningful. 

E.	 Establish Ongoing Training Programs for all Staff on Consultation with Tribes 

F. 	 Maintain Honesty and Integrity in the Consultation Process 

G.	 View Consultation as an Integral and Essential Element of the Government-to-
Government Relationship with Tribes, and Not Simply As a Procedural Requirement 
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CRITICAL ELEMENTS O F CONSULTATION 

A.	 Preparation for Consultation 

1.	 Be aware that tribes are culturally and administratively different from each other. 
2.	 Allow ample time for the tribe to receive, process, and respond to requests for 

consultation. 
3.	 Understand that some kinds of information are sensitive, particularly information 

regarding traditional religious practices. 
4.	 Review any applicable agency consultation protocols and guidelines. 

B.	 Participants in Consultation and Collaboration 

1.	 Identify tribal representative(s) who will serve as the contact(s) in the consultation 
process. 

2.	 Determine if a tribe would prefer having federal agencies coordinate their consultative 
efforts to reduce the burden on tribal staff and other resources. 

3.	 Consultation with inter-tribal organizations may be useful on issues of regional or 
national scope, however, such consultation is not a substitute for consultation with 
each tribe unless specifically authorized by the involved tribe or tribes. 

4.	 At times, it may be advisable under certain federal laws (e.g. Native American Graves 
Protection and Repatriation Act and National Historic Preservation Act) to seek 
information from tribal members and traditional religious leaders in addition to those 
persons who have been formally designated by a tribe as contacts for consultation. 
The interests of traditional leaders and cultural authorities may not always coincide 
with those of tribal government. 

C.	 Logistics and Mechanics 

1.	 Work within the government-to-government context, and strive to ensure interaction 
through officials of comparable governmental stature and authority. 

2.	 Remember that tribal staff must have tribal government authorization to make policy 
decisions or to take tribal positions. 

3.	 The goal of consultation should be direct, two-way dialogue. 
4.	 Clearly and plainly describe the proposed action or policy to tribal representatives and 

community members. 
5.	 Use informational meetings for larger audiences, and  invite tribal contacts to attend 

or co-sponsor public meetings; however, do not substitute information meetings for 
separate agency meetings with tribal leadership, which is another essential element of 
consultation. 

6.	 When appropriate to seek involvement from members of the affected public, consult 
with tribes about how to do effectively. 

7.	 Work with tribal representatives to identify the ultimate goals of the consultation. 
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ADDENDUM D 

PUBLIC PARTICIPATION GUIDING PRINCIPLES AND CRITICAL ELEMENTS 

The following set of guiding principles and critical elements for public participation in Indian 
county were developed using The Model Plan for Public Participation, a document created by the 
National Environmental Justice Advisory Committee.  This Model Plan was redrafted for the 
purposes of making it more applicable to Indian country. 

GUIDING PRINCIPLES 

A. Encourage Public Participation 

Encourage public participation in all aspects of environmental decision making. 
Communities, including all types of stakeholders, should be seen as equal partners in dialogue on 
environmental and public health concerns in the community.  In order to build successful 
partnerships, interactions must: 

• Encourage active community participation 
• Institutionalize public participation 
• Recognize community knowledge 
• Utilize cross-cultural formats and exchanges 

B. Maintain Honesty and Integrity 

While working to involve the public in the decision making processes, it is very important that 
honesty and integrity be maintained.  It is also important that the goals, expectations, and limitations 
be established at the very beginning. 

CRITICAL ELEMENTS 

A. Preparation for Meetings 

1. Co-sponsor the Meeting 

Developing co-sponsoring and co-planning relationships with community organizations is 
essential to successful community meetings.  For this reason, governments should consider 
co-sponsoring the meeting with a community organization and should share all planning roles. 

These roles include: 
• Decision making 
• Development of the agenda 
• Establishment of clear goals 
• Leadership 
• Outreach 

2. Educate the Community 
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It is important to educate the community on the subject matter and the decision-making 
processes to allow for equal participation and provide a means to influence decision making. 

3.	 Provide a Facilitator 

A facilitator can ensure the process is fair by objectively overseeing the deliberations and 
preventing any one group from being displaced in the process.  The facilitator should be someone 
who is experienced and sensitive to community participation and trained in environmental issues. 

B.	 Participants 

The following entities should be involved in environmental justice issues: 
•	 Community and neighborhood groups 
•	 Traditional leaders/elders 
•	 Community service organizations (health, welfare, and others) 
•	 Educational institutions and academia 
•	 Environmental organizations 
•	 Government agencies 
•	 Industry and business 
•	 Medical community 
•	 Non-governmental organizations 
•	 Religious communities 

Identify key stakeholders, including: 
•	 Educational institutions 
•	 Affected communities 
•	 Policy and decision makers (for example, representatives of agencies 

accountable for environmental and public health issues, regulatory and 
enforcement officials, and social agency staff). 

C.	 Logistics 

1.	 Where: 
•	 The meetings should be accessible to all who wish to attend (public 

transportation, child care, and access for the disabled should be considered). 
•	 The meeting must be held in an adequate facility (size and conditions must be 

considered). 
•	 Technologies should be used to allow for more effective communication 

(teleconferences, adequate translation, equipment, and other factors). 

2 When: 
•	 The time of day and year of the meeting should accommodate the needs of 

affected communities (evening and weekend meetings accommodate working 
people, and careful scheduling can avoid conflicts with other community or 
cultural events). 

3 How: 
•	 An atmosphere of equal participation must be created (avoid using a "panel" 
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or "head table"). 
•	 An all day meeting may be necessary.  The first part of the day should be 

reserved for community planning and education. 
•	 The community and the government should share leadership and presentation 

assignments. 

D.	 Mechanics 

•	 Maintain clear goals by referring to the agenda; however, do not be bound by it. 
•	 Incorporate cross-cultural exchanges in the presentation of information and the 

meeting agenda. 
•	 Provide a professional facilitator who is sensitive to, and trained in, environmental 

justice issues. 
•	 Provide a time line that describes how the meeting fits into the overall agenda of the 

issues at hand. 
•	 Coordinate follow-up bydeveloping an action plan and determining who is the contact 

person who will expedite the work products from the meeting. 
•	 Distribute minutes and a list of action items to facilitate follow-up. 

CORE VALUES: PRACTICE OF PUBLIC PARTICIPATION 

1.	 People should have a say in decisions about actions which affect their lives. 

2.	 Public participation includes the promise that the public's contribution will influence 
the decision. 

3.	 The public participation process communicates the interests and meets the process 
needs of all participants. 

4.	 The public participation process seeks out and facilitates the involvement of those 
potentially affected. 

5.	 The public participation process involves participants in defining how theyparticipate. 

6.	 The public participation process communicates to participants how their input was, 
or was not, utilized. 

7.	 The public participation process provides participants with the information they need 
to participate in a meaningful way. 

Source:  Interact: The Journal of Public Participation, Volume 2, Number 1, Spring 1996.  Interact is published 
by the International Association of Public Participation Practitioners, a non-profit corporation established in 
1990 to serve practitioners throughout the world seeking practical experience designing and conducting public 

involvement programs. 
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ADDENDUM E


GLOSSARY


Allotment: Surveyed reservation land distributed by the government to individual Indians under 
the provisions of the Dawes Allotment Act. Generally, 160 acres were allotted to heads of families; 
eighty acres to single persons; and forty acres to other family members. 

Bureau of Indian Affairs (BIA):  Agency within the U.S. Department of the Interior responsible for 
administering the U.S. government’s relationships with Indian governments and for overseeing 
Congress’s trust responsibility for Indian lands and existence. 

Cession: The ceding or yielding of rights, property, or territory from one group or 
person to another. 

Collaboration: To work together, in an intellectual effort. 

Consultation:  A collaborative process between government peers resulting in a consensus on how 
to proceed. 

Consultation and Coordination with Indian Tribal Governments:  This is the title of Executive 
Order 13084, signed by the President on May 14, 1998 that requires federal agencies to respect tribal 
self-government and sovereignty, tribal rights, and tribal responsibilities whenever they formulate 
policies that affect Indian tribal governments in a unique or significant way. 

Council:  A group elected or appointed as an advisory or legislative body; council members are 
usually equal in power and authority. 

Culture: The ideas, customs, skills, arts, etc., of a given people in a given period. 

Cultural Resources: Products of human activity or objects or places given significance by human 
action or belief; include places of historic significance, archeological sites and resources, graves and 
funery objects; also includes “traditional cultural properties” (see below). 

Dawes Allotment Act:  Also known as the General Allotment Act of 1887, this act required that 
communally held reservation lands be allotted to individual for ownership; reservation lands not so 
allotted were generally opened up by the federal government for settlement by non-Indians, often 
leading to troublesome ‘checkerboard’ jurisdictional issues. 

Domestic Dependent Nation:  Term used by Chief Justice John Marshall in 1831 to characterize the 
legal status of the Indian nations. 

Environmental Justice:  The fair treatment and meaningful involvement of all people regardless of 
race, color, national origin, or income with respect to the development, implementation and 
enforcement of environmental laws, regulations and policies.  Fair treatment means that no group of 
people, including racial, ethnic or socioeconomic group should bear a disproportionate share of the 
negative environmental consequences resulting from industrial,municipal and commercial operations 
or the execution of federal, state, local and tribal programs and policies. 
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Environmental Protection Agency (EPA):  EPA is a federal agency whose mission is “to protect 
human health and to safeguard the natural environment – air, water and land – upon which life 
depends. The Administrator of EPA reports directly to the President of the United States. 

EPA Indian Programs: This program involves significant intra-Agency and multimedia activities 
designed to ensure protection of human health and the tribal environment, in a manner consistent with 
EPA’s trust responsibilityto federally-recognized tribes, the government-to-government relationship, 
and the conservation of cultural uses of natural resources.  The underlying philosophy of this program 
is that tribal governments are the appropriate authorities to set goals for environmental and human 
health protection activities in Indian country. 

EPA Policy on Environmental Programs on Indian Reservations:  In 1984, EPA was the first 
federal agency outside the Department of the Interior to adopt a formal policy statement regarding 
Indian Tribes.  This policy includes nine principles that guide EPA’s relationship with Indian tribes 
and implementation of its programs on Indian reservations. 

Ethnocentrism:  The belief that one’s own ethnic group and culture are superior to all others. 

Federally Recognized Tribes:  Tribes with whom the federal government maintains an official 
relationship, usually established by treaty, congressional legislation, or executive order.  The Bureau 
of Indian Affairs maintains and regularly publishes the list of federally-recognized Indian tribes. 

Government-to-Government Relationship:  Relationship that exists between federally recognized 
tribes and the federal government. Implicit in the relationship is a recognition of tribal sovereignty 
as individual nations within the U.S. and the U.S. government’s obligation to protect tribal lands. The 
relationship between tribal and state governments should also be characterized as government-to­
government. 

Indian Country:  As defined by federal law, Indian country includes all land within the limits of any 
Indian reservation under the jurisdiction of the U.S. government, notwithstanding the issuance of any 
patent, and including rights-of-ways running through the reservation.  In addition, Indian country also 
includes all dependent Indian communities as well as all Indian allotments to which Indian titles have 
not been extinguished. 

Indian Sacred Sites:  This is the title of Executive Order #13007 signed on May 24, 196 by the 
President that directs federal agencies that manage federal lands to accommodate access to and 
ceremonial use of Indian sacred sites and avoid adversely affecting the physical integrity of such 
sacred ties. 

Jurisdiction: The legal authority a government has to govern its people and territory. 

Litigation: Adversarial legal contest carried out through the judicial process. 

Nation:  A stable, historically developed community of people who share territory, economic life, 
distinctive culture, and language. 

Native Americans: This term broadly describes the people considered indigenous to North America 
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who lived here prior to European colonization. The term includes “American Indians,” “Indians,” 
“Alaska Natives,” “Eskimos,” and “Aleuts,” and “Native Hawai’ians.” 

Native Hawai’ians:  These are people that can be described as Native American because they are 
indigenous to their areas.  Native Hawai’ians, however, have a different relationship with the U.S. 
Government.  As a group, they are not recognized as a legal, political entity or “government.” 
Nevertheless, Native Hawai’ians are described as a discrete group in the Native American Programs 
Act of 1974 (NAPA). 

Non-Intercourse Act:  An act passed in 1790 that prohibited the sale of any Indian-owned land 
without the approval of the United States Congress. 

Non-Recognized Tribe:  Tribe with whom the federal government does not maintain a government-
to-government relationship, and to which the federal government does not recognized a trust 
responsibility towards, resulting in a lack of provision of federal services based on their status as an 
Indian tribe or recognition of its land base or sovereignty. 

Public Participation:  When the public is informed of a proposed or actual action, and is provided 
meaningful opportunities to participate in the decision-making process. 

Plenary Doctrine:  Doctrine stating that the federal government has unlimited and exclusive authority 
and jurisdiction over Indian tribes.  Because of this, states generally lack governmental authority over 
Indian tribes and tribal members within Indian country, unless Congress has expressly delegated 
authority to states. 

Protectorate:  Relationship between two sovereigns in which the weaker state places itself under the 
protection of the more powerful state. 

Referendum: Process of submitting and issue to popular vote. 

Relocation: Federal policy formulated in 1952. Indians were relocated from rural and reservation 
areas to urban areas for job training and employment. 

Removal Act:  Act passed by Congress in 1830 authorizing the president to negotiate with eastern 
tribes for their removal to lands west of the Mississippi River. 

Reservation: Lands reserved by a tribe during treaty negotiations with the federal government for 
tribal use. Indian reservations are held in trust for the tribe by the federal government. 

Reserved-Rights Doctrine:  Doctrine enunciated by the courts that tribes retain all rights to their land, 
water, and resources unless they have expressly granted them to the federal government. 

Self-Determination:  Decision-making control over one’s own affairs and the policies that affect 
one’s life.  This is also the name of the federal government’s policy toward Indian nations, beginning 
in 1978. 

Sovereign:  Supreme in power or authority. 
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Sovereignty:  The status, dominion, rule or power of a sovereign. Tribes have the power to make and 
enforce laws for their tribe and reservation, and to establish courts and other forums for resolution 
of disputes. 

State-Recognized Tribes:  Tribes that usually are not federally recognized but maintain a special 
relationship with their state government and whose lands and rights are recognized by the state. 

Supplemental Environmental Projects (SEPS):   SEPs are projects that are included in the settlement 
of a lawsuit involving a violation of an environmental statute administered by EPA.  When such 
lawsuits are settled, a party may agree to pay for SEPs that include environmental restoration or 
enhancement. 

Terminated Tribes:  Tribes whose government-to-government and trust relationship with the federal 
government has been terminated. Most of the more than one hundred terminations occurred between 
1954 and 1961. 

Termination:  Federal Indian policy formally adopted by the U.S. Congress in 1954 that sought to end the federal 
government’s relationship with Indian tribes as prescribed under House Concurrent Resolution 108. 
President Richard Nixon formally ended this policy in 1971. 

Tradition:  Cultural beliefs and customs handed down from ancestors. 

Traditional Cultural Properties (TCP’s):  Beliefs or practices of a people tied to land or water, in 
conjunction with religious beliefs and/or practices. 

Treaty:  Formal, legally binding contract between two sovereign nations; an agreement between two 
or more nations, relating to peace, alliance, trade, etc. 

Tribe:  A group of individuals bound together by ancestry, kinship, languages, culture, and political 
authority. 

Trust:  Property the title to which is legally held by one entity for the benefit of another.  

Trust Doctrine:  This is rooted in the treaties between Indian tribes and the U.S. government where 
Indian land was ceded to the government, under treaties, in exchange for protection of remaining 
tribal land and rights.  Under this doctrine, the U.S. government holds title to Indian land in trust for 
the beneficial use of Indian tribes and their members.  This includes other protection, including 
protection of the Indians’ sovereign rights. 

Trustee: Person to whom another’s property, or the management of that property, is entrusted. 

Trusteeship: Term referring to the federal government’s legal obligation to protect tribal land, 
resources, and existence. 

Unfounded Mandates Act:  This act expressly authorized federal employees to talk to state 
employees and tribal employees without violating the Federal Advisory Committee act. 
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Village:  Term used to denote a community of Alaskan natives. 

Wardship: Refers to the federal government’s responsibility as trustee over Indians as carried out 
primarily by the Bureau of Indian Affairs. 

ADDENDUM F 

MISSION STATEMENT 

NATIO NAL E NVIRO NM ENTA L JUST ICE AD VISOR Y CO UNCIL 

INDIGENOUS PEOPLES SUBCOMM ITTEE 

Preamble.  In December 19 95, two years after its creation, the U.S. Environmental Protection Agency’s (EPA) National 
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Environmental Justice Advisory Council (NEJAC) created a subcommittee—the Indigenous Peoples 

Subco mmittee— to advise the NEJAC on environmental justice issues facing Indigenous peoples.  The NEJAC 

recognized that these unique issues require the specialized knowledge, experience, and expertise of the 

Subcommittee because of the government-to-government relationship between the sovereign Indian tribes and 

other governments, and because environme ntal injustices strike to the core of the cultural and po litical integrity 

of Indigenous communities. 

Indigenous communitie s—wh ether Ha waiian or A laskan nativ es, federa lly recogniz ed India n tribes and  their 

members,  urban In digenou s peop les, non-federally recognized Indigenous communities, or Indigenous 

communities across international boundaries—all belong to a community of people whose  ancestors inhabited 

this continent before European colonization.  Since time immemorial, Indigenous peoples have lived a spiritual 

ethic that is founded upon a deeply held respect for the air, the water, the land, the plants, and the animals; an 

ethic that recognizes the essential link between the health of communities and the health of the ecosystems and 

cultures that sustain those communities. 

Composition of the Subcommittee.  Members of the Subcommittee are selected from the following groups: elders and 

spiritual leaders fro m Indige nous co mmunitie s; individua ls from Indigenous communities who have first-hand 

knowledge of environmental justice issues facing Indigenous peoples; members of organizations that address 

environmental impacts on Indigeno us comm unities; mem bers of ac ademia ; represen tatives of fed erally 

recognized American Indian tribal governments that assert their sovereign powers to manage, protect, and restore 

tribal ecosystem s; represe ntatives of sta te and loc al govern ments  that govern areas neighboring Indigenous 

communities; and representatives of industries that directly or indirectly impact indigenous commun ities.  The 

Subcommittee also will wo rk closely w ith the Designated Federal Official who is knowledgeable about federal 

environmental programs available to Indigenous peo ples. 

Missio n.  Together, members of the Subcommittee will draw upon their collective experiences, knowledge, and expertise 

to facilitate the NEJAC's formulation of recommendations and advice provided to EPA on environmental justice 

policy and direction as it affects Indigenous peoples.  To achieve its mission, the Subc ommittee  will, at a 

minimum, perform the following functions: 

C Provide a forum for representatives of Indigenous communities, including g rassroo ts organiza tions from  within 

those communities, to bring their environmental justice concerns to the attention of the NEJAC and provide 

recommendations and ad vice to the NEJAC to ad dress those concerns. 

C Provide recommendations and ad vice to the N EJAC  on the de velopm ent of EP A-back ed legislatio n, as well  as 

Agency policy, guidance, and protocol, to help achieve environm ental justice for Indigenous peoples. 

C Provide recommendations and advice to the NEJAC to ensure that environmental justice issues of concern to 

Indigenous people s are add ressed b y EPA  in a mann er that fulfills the tru st respon sibility, respects tribal 

sovereig nty and the governm ent-to-gov ernmen t relationship , uphold s treaties, and  promo tes tribal self-

determination. 

C Recognize that issues facing Indigenous peoples span the spectrum of issues addressed by other NEJAC 

subcommittees and interface with those subcommittees to ensure that all subcommittees address environmental 

justice issues of concern to Indigenous peoples in an informed manner. 
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ADDENDUM G

United States Enforcement and http://www.epa.gov
Environmental Protec tion Compliance AssuranceAugust 1999
Agency (2201A)
Office of Environmental Justice (OEJ)

Environmental Justice

Fact Sheet

National Environmental Justice Advisory
Council (NEJAC)

All communities and persons across this Nation should live in a
safe and health ful environm ent.  With these words, President
Clinton issued  Executive Order 12 898 on February 11 , 1994 to
establish environmental justice as a national priority.  This was
the first Presidential effort to direct all federal agencies with a
public health or environmental mission to make environmental
justice an integral part of  their policies and activities.  Th e Order,
entitled "Federal Actions to  Address Environ mental Justice in
Minority Populations and Low-Income Populations," focuses
federal attention on  the environmenta l and human h ealth
conditions of minority populations and low-income populations
with the goal of ach ieving environmen tal protection for all
communities.

In 1993, Administrator Browner made environmental justice an
EPA priority.  She stated that “many people of color, low-income
and Native American communities have raised concerns that they
suffer a disproportionate burden of health consequences due to the
siting of industrial plan ts and waste dum ps, and from exp osure to
pesticides or other toxic chemicals at home and on the job and
that environmental programs do not adequately address these
disproportionate exposures...EPA is committed to addressing
these concerns and is assuming a leadership role in environmental
justice to enhance environmental quality for all residents of the
United States.  Incorporating environmental justice into every day
Agency activities and decisio ns will be a majo r undertaking.  
Fundamental refo rm will be needed  in Agency operations .”

ESTABLISHING AN INFRASTRUCTURE
In response to public concerns, EPA created the Office of
Environmental Justice in 1992 and implemented a new
organizational infrastructure to integrate environmental justice
into EPA’s policies, programs, and activities.  A Policy Working
Group made up of se nior managers and  policy analysts represents
each headquarters office and  region.  It provides leadership and
direction on strategic planning to ensure that environmental
justice is incorporated into agency operations; the  most active
group is the Environmen tal Justice Coord inators Coun cil
which serves as the frontline staff specifically responsible to 
ensure policy input, program development, and implementation
of environmental justice throughout the Agency.  This new
structure has established a clear commitment from EPA’s
senior management to all personnel that environmental justice
 is a pr iority.

OBTAINING STAKEHOLDER ADVICE - NEJAC

The functions of this Council cannot be performed within the
Agen cy.  This council is the first time that community,
industry and state/local government groups have been
brought together where a dialogue can begin to “reinvent” 
solutions to environmental justice problems.  It is essential
that such a dialogue occur.  In addition, the NEJAC provides
a valuable forum for integrating environmental justice with
other EPA priorities and initiatives.

To ensure that the Agency would receive significant input 
from affected stakeholders, the NEJAC was established as a
Federal Advisory Committee and chartered for two years
effective 9/3/93, rechartered 9/3/95, and rechartered for the
second time effective 9/29/97.  During its first two years, the
NEJAC Council consisted of 23 members appointed from
key environmental justice constituencies, which include
community-based groups; business and industry; academic
and educational institutions; state and local governments;
tribal governments; non-governmental organizations;
and environmental groups.  The NEJAC Council also had
four subcommittees to help develop strategic options for EPA. 
Each subcommittee was comprised of approximately 12
individuals knowledgeable in the subject area, from the
NEJAC Council as well as from other stakeholder
organizations.  These were: Waste and Facility Siting;
Enforcement; Health and Research; and Public
Participation and Accountability.   In 1995 two new
subcommittees were established: Indigenous Peoples
Subcommittee and International Subcommittee.  In 1998
one subcommittee was established: Air and Water
Subcommittee; a and one subcommittee was dissolved:
Public Participation and Accountability.
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