
ASHLAND. 

Richmond L. Williams 
Chief Counsel, Environmental Litigation 

VIA FEDERAL EXPRESS & E-MAIL (brQY!(n.cynthia@eQ£~g_ov) 

February 14, 2014 

Ms. Cynthia Brown 
Removal Enforcement Coordinator (6SF-TE) 
United States Environmental Protection Agency 
Region 6 
1445 Ross Avenue 
Dallas, TX 75202-2733 

Re: Explo Systems Superfund Site 

Dear Ms. Brown: 

Ashland Inc. 

600 Hercules Road 
Bldg. 8139, Room 226 
Wilmington, DE 19808 
Tel: 302-594-7020, Fax 302-654-7554 
rlwilliams@ashland.com 

The following is in response to the United States Environmental Protection Agency's ("EPA's) 
104(e) Request for Information ("RFI") directed to Ashland Inc. ("Ashland') regarding the 
Explo Systems Superfund Site. 

EPA notified Ashland that, based on information it has collected, it believes Ashland merged 
with Hercules Incorporated ("Hercules") and thus may be liable under 1 07(a) of CERCLA with 
respect to the Site, as a person who by contract, agreement, or otherwise arranged for 
disposal or treatment, or arranged transport for disposal or treatment, of hazardous 
substances owned or possessed by such person. This conclusion is incorrect. The 
documents provided by EPA clearly demonstrate that Hercules merged with a subsidiary of 
Ashland and was the surviving entity. Thus it became a wholly owned subsidiary of Ashland. 
The RFI is intended to seek information and documents relating to any transactions 
Hercules entered into with respect to the Site and only for the time period covering any such 
transactions. 

As of this date, based upon a diligent search and review of Hercules' records known to exist at 
this time and after consulting with current and former employees of Hercules, Aqualon Company 
("Aqualon"), a subsidiary of Hercules, entered into an agreement with Explo in or about 
February, 2002, which is more fully described below. Subsequently, Hercules became a 
wholly-owned subsidiary of Ashland, also as more fully described below. Accordingly, any 
liability allegedly resulting from transactions Hercules or Aqualon conducted with respect to 
the Site would be that of Hercules, and not Ashland. Hercules is the proper corporate entity 
to respond to EPA's RFI and the response herein is being submitted to EPA by Hercules 
only. 

In 1997, Ashland formalized its corporate Records Management Policy (HERC00001 -
HERC00004) to maintain a system to ensure the proper maintenance and disposition of its 
records and documents. Hercules adopted this Policy upon becoming a subsidiary of 
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Ashland. Pursuant to the Policy, Records are retained as long as required for (a) business 
operations or archival purposes or (b) to satisfy legal or regulatory obligations, as reflected 
in the Records Management Master Schedule. Once the retention period for a record has 
expired, the record is disposed of. Accordingly, the retention period for records sought by 
EPA in this RFI may have expired. 

Subject to both the general and specific objections noted below, and without waiving any 
rights, defenses and/or privileges that may be available to Hercules at law and/or equity, 
Hercules has undertaken a diligent and good faith effort to obtain and review all available 
current and archived corporate records known to exist at this time that may contain 
information responsive to this RFI. Hercules' response was prepared from information 
gathered from available corporate records and by consulting with current and former 
employees with knowledge of Hercules' operations and submits the following responses to 
EPA's RFI. 

Hercules reserves its rights to continue its review and to supplement, modify, and/or amend 
its responses should additional information become available as a result of further 
investigation. 

General Objections 

Hercules asserts the following general objections to the RFI and reserves all rights, 
defenses, privileges and protections with respect to its responses to the RFI. Hercules 
incorporates by reference the foregoing general objections into each of its responses to the 
individual information requests to the extent applicable, and will therefore not restate such 
objections within all individual responses. 

1. Hercules objects to the RFI to the extent that it seeks information that is not in Hercules's 
possession, custody or control. Subject to this objection, Hercules has reviewed 
information currently available to Hercules and relevant to the RFI. Hercules expressly 
states that its response to the RFI is limited by the current availability of information, and 
reserves the right to supplement, modify and/or amend its response if new or additional 
information becomes available. 

2. Hercules objects to the RFI to the extent documents and/or information requested seek 
attorney/client communications, work product or any other documents or information 
protected from disclosure pursuant to any applicable privilege. Hercules specifically 
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reserves all rights to assert legally recognized privileges to protect against the disclosure 
of information including, without limitation, the attorney-client privilege and the protection 
from disclosure pursuant to the work product doctrine. Hercules does not waive any such 
right or privilege by its response to the RFI, and hereby specifically asserts such 
privileges and protections as applicable. The inadvertent disclosure of privileged 
documents, or disclosure of documents labeled as privileged but initially deemed to be 
mislabeled, shall not waive any applicable privilege available to Hercules. 

3. Hercules objects to any requirement to produce documents or information already in the 
possession of USEPA, Region VI, or of another government agency or is otherwise 
already in the public domain. 

4. Based upon its review of the RFI, Hercules regards individual components of the RFI as 
vague or ambiguous. By way of example only, the RFI is vague or ambiguous to the 
extent that it does not define various terms or purports to define terms other than by their 
commonly understood meaning. Hercules specifically states that it has provided 
responses to the RFI based upon its understanding of the requests and the common 
usage of specific terms not otherwise defined. 

5. Hercules objects to the RFI's definition of "documents" to the extent it extends to 
documents not in Hercules's possession, custody, or control. Hercules disclaims any 
responsibility to search for, locate, and provide EPA copies of any documents not in 
Hercules's possession, custody, or control. 

6. Hercules objects to the extent that the RFI, including the "Instructions" contained therein, 
purports to impose on Hercules obligations beyond those established under the authority 
of Section 104(e). Section 104(e) authorizes USEPA to seek information relating to the 
following: (A) the identity, nature and quantity of materials that may have been treated, 
stored, or disposed of at a vessel or facility or transported to a vessel or facility, (B) the 
nature and extent of a release or threatened release or a hazardous substance or 
pollutant or contaminant at or from a vessel or facility and (C) information relating to the 
ability of a person to pay for or to perform a cleanup. 

7. Hercules objects to the definition of "you," "yours" and "Respondent" because the terms 
are overbroad and it is not possible for Hercules to answer questions on behalf of all the 
persons and entities identified therein. 
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8. Nothing in this response is intended to waive, restrict or otherwise impair any arguments 
or defenses to CERCLA liability or otherwise, and Hercules hereby expressly preserves 
its right and ability to raise any and all such arguments and defenses. 

USEPA's Questions and Hercules' Responses 

1. Please provide a detailed description of when Hercules started doing business with Explo 
Systems, Inc. and what Explo did for Hercules. 

Response: 

In February 2002, Explo Systems, Inc. and Aqualon entered into a Chemical Product Sale 
Agreement 906NC02-01 (the "Agreement") (HERC00005 - HERC00027). This Agreement 
speaks for itself. Hercules is not aware of any other transactions between itself and Explo. 
By way of further explanation,the Agreement provides for Explo Systems to reprocess this 
material into a commercial product at its facility in Minden, Louisiana for reuse as a 
commercial product to be shipped from the Site to end users. Explo Systems arranged for 
the removal and transport of the NC from Aqualon's facilities in Parlin, NJ and East 
Camden, AR (the "Hercules Warehouses") by a third party carrier. The Agreement 
terminated upon final shipment of the NC, which was no later than July 31, 2002. 

Hercules states that it consulted with the following current and former employees in 
connection with preparation of its answers to the RFI: 

Ed Meeks, EH&S Remediation Manager 
Dennis Amorose, former Hercules EH&S Project Manager 
John Cacho, Hercules Project Manager 
John Metz, Hercules Plant Engineer 
Randy Cicci, Ashland Contract Attorney 
Bruce Hough, former EH&S Remediation Manager 
Greg McCoy, Hercules Corporate Development 
Elaine Szkodny, Hercules Plant Specialist II 
Susan Foy, Hercules Administrative 
Anna Stokes, Hercules Records 
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Hercules also relied on the documents attached to this RFI in the preparation of its answers 
to the RFI. See, HERC00001- HERC00123. 

2. What did Hercules ship to Explo? Provide documentation for type of materials, material 
identification (i.e. product names), manifests, volumes, dates of transport and origination of 
shipments. 

Response: 

Hercules objects to the term "documentation for type of materials" in Question No. 2 as 
overly broad and ambiguous. Subject to and without any waiver of its objections, 
Hercules refers EPA to Hercules' response to Question No. 1. Further, as of this date, after a 
diligent search and review of Hercules' records known to exist at this time and consulting with 
current and former employees, it has not located any manifests or other documents providing 
further information concerning specific volumes and dates of transport of the NC from 
Hercules Warehouses to the Site other those produced herewith. 

Hercules states that it consulted with the following current and former employees in 
connection with preparation of its answers to the RFI: 

Ed Meeks, EH&S Remediation Manager 
Dennis Amorose, former Hercules EH&S Project Manager 
John Cacho, Hercules Project Manager 
John Metz, Hercules Plant Engineer 
Randy Cioci, Ashland Contract Attorney 
Bruce Hough, former EH&S Remediation Manager 
Greg McCoy, Hercules Corporate Development 
Elaine Szkodny, Hercules Plant Specialist II 
Susan Foy, Hercules Administrative 
Anna Stokes, Hercules Records 

Hercules also relied on the documents attached to this RFI in the preparation of its answers 
to the RFI. See, HERC00001 - HERC00123. 
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3. What was the specific procedure for processing the materials received from Hercules once 
Explo accepted the shipments? 

Response: 

See "Exhibit A- Scope of Work," attached to the Agreement, at HERC00015 - HERC00018, 
which speaks for itself. By way of further explanation, the scope of work contains information 
provided to Hercules by Explo Systems regarding Explo Systems' conversion of the NC for 
reuse as a commercial product to be shipped from the Site to end users. Further, as of this 
date, after a diligent search and review of Hercules' records known to exist at this time and 
consulting with current and former employees, it has not located any additional responsive 
information or records other than other those than those produced herewith. 

Hercules states that it consulted with the following current and former employees in 
connection with preparation of its answers to the RFI; 

Ed Meeks, EH&S Remediation Manager 
Dennis Amorose, former Hercules EH&S Project Manager 
John Cacho, Hercules Project Manager 
John Metz, Hercules Plant Engineer 
Randy Cicci, Ashland Contract Attorney 
Bruce Hough, former EH&S Remediation Manager 
Greg McCoy, Hercules Corporate Development 
Elaine Szkodny, Hercules Plant Specialist II 
Susan Foy, Hercules Administrative 
Anna Stokes, Hercules Records 

Hercules also relied on the documents attached to this RFI in the preparation of its answers 
to the RFI. See, HERC00001 - HERC00123. 

4. What was the final disposition of the materials once they were accepted by Explo? 

Response: 

Hercules does not know what the disposition of all the materials was. See Hercules' 
response to Question Nos. 1 and 3. Further, as of this date, after a diligent search and 
review of Hercules' records known to exist at this time and consulting with 
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current and former employees, it has not located any additional responsive information or 
records other than other those than those provided herewith. 

Hercules states that it consulted with the following current and former employees in 
connection with preparation of its answers to the RFI: 

Ed Meeks, EH&S Remediation Manager 
Dennis Amorose, former Hercules EH&S Project Manager 
John Cacho, Hercules Project Manager 
John Metz, Hercules Plant Engineer 
Randy Cioci, Ashland Contract Attorney 
Bruce Hough, former EH&S Remediation Manager 
Greg McCoy, Hercules Corporate Development 
Elaine Szkodny, Hercules Plant Specialist II 
Susan Foy, Hercules Administrative 
Anna Stokes, Hercules Records 

Hercules also relied on the documents attached to this RFI in the preparation of its answers 
to the RFI. See, HERC00001 - HERC00123. 

5. Provide a copy of the July 2008, Merger Agreement between Ashland and Hercules. 

Response: 

Not applicable. Ashland and Hercules did not merge. By way of clarification, Ashland did not 
merge with Hercules. Rather, Ashland, Ashland Sub One, Inc., a wholly-owned subsidiary 
of Ashland, and Hercules entered into an Agreement and Plan of Merger pursuant to which 
Ashland Sub One, Inc. was merged with and into Hercules, with Hercules surviving as a 
wholly owned subsidiary of Ashland. Said Agreement and Plan of Merger is attached as 
HERC00040 to HERC00123. 

Hercules states that it consulted with the following current and former employees in 
connection with preparation of its answers to the RFI: 

Cathy Dailey, Ashland Paralegal Specialist 
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Hercules relied on HERC00040- HERC00123 the documents attached to this RFI in the 
preparation of its answers to Question No. 5. 

6. Please provide copies of all contracts or sub-contracts Hercules had with Explo Systems, 
Inc., including activities pertaining to materials including but not limited to ammonium 
picrate, M30 Propellant, M6 Propellant, other propellants, potassium nitrate, nitrocellulose, 
Composition H6, black powder, TritonaiiTNT mixtures, and any explosives or hazardous 
materials. 

Response: 

None, other than for nitrocellulose as previously discussed. Furthermore, Hercules objects 
to this question on the grounds that the words "other propellants" are ambiguous. See 
Hercules' response to Question No. 1. Further, as of this date, after a diligent search and 
review of Hercules' records known to exist at this time and consulting with current and former 
employees, it has not located any additional responsive information or records, other than 
those produced herewith. 

Hercules states that it consulted with the following current and former employees in 
connection with preparation of its answers to the RFI: 

Ed Meeks, EH&S Remediation Manager 
Dennis Amorose, former Hercules EH&S Project Manager 
John Cacho, Hercules Project Manager 
John Metz, Hercules Plant Engineer 
Randy Cicci, Ashland Contract Attorney 
Bruce Hough, former EH&S Remediation Manager 
Greg McCoy, Hercules Corporate Development 
Elaine Szkodny, Hercules Plant Specialist II 
Susan Fay, Hercules Administrative 
Anna Stokes, Hercules Records 

Hercules also relied on the documents attached to this RFI in the preparation of its answers 
to the RFI. See, HERC00001 - HERC00123. 

7. Provide an explanation as to the source of the materials which Hercules shipped to Explo, 
including but not limited to ammonium picrate, M30 Propellant, other propellants, potassium 
nitrate, nitrocellulose, Composition H6, black powder, TritonaiiTNT mixtures, and any 
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explosives or hazardous materials, such as type of munitions or equipment that contained 
the materials. 

Response: 

Not applicable. Hercules did not ship any material to the Site. Upon information and belief, 
Explo took possession of certain nitrocellulose inventories and arranged to transport it to its 
facility in Louisiana. Hercules objects to Question No. 7 as being overly broad and 
ambiguous. 

Subject to and without any waiver of its objections, Hercules refers EPA to Hercules' 
response to Question No. 1. The NC which was the subject of the Agreement was 
manufactured by Hercules and stored at the Hercules Warehouses. The NC was made 
available to Explo Systems for pick-up at the Hercules Warehouses in 55-gallon drums. 
Further, as of this date, after a diligent search and review of Hercules' records known to exist 
at this time and consulting with current and former employees, it has not located any 
additional responsive information or records, other than that produced herewith. 

Hercules states that it consulted with the following current and former employees in 
connection with preparation of its answers to the RFI: 

Ed Meeks, EH&S Remediation Manager 
Dennis Amorose, former Hercules EH&S Project Manager 
John Cacho, Hercules Project Manager 
John Metz, Hercules Plant Engineer 
Randy Cicci, Ashland Contract Attorney 
Bruce Hough, former EH&S Remediation Manager 
Greg McCoy, Hercules Corporate Development 
Elaine Szkodny, Hercules Plant Specialist II 
Susan Foy, Hercules Administrative 
Anna Stokes, Hercules Records 

Hercules also relied on the documents attached to this RFI in the preparation of its answer 
to Question No.7. See, HERC00001- HERC00123. 

9 

024365



Ms. Cynthia Brown 
Removal Enforcement Coordinator (6SF-TE) 
United States Environmental Protection Agency 
Region 6 
1445 Ross Avenue 
Dallas, TX 75202-2733 
February 14, 2014 

8. What waste was generated as a result of your processes? Where was the waste, stored, 
shipped, disposed of, etc.? 

Response: 

Hercules objects to Question No. 8 as confusing and ambiguous. Subject to and without 
any waiver of its objections, Hercules refers EPA to Hercules' response to Question No. 1. 
Hercules did not operate at the Site. Hercules engaged in no "processes" relative to the Site. 
Hercules did not engage in any activities at the site that generated wastes. 

Hercules states that it consulted with the following current and former employees in 
connection with preparation of its answers to the RFI: 

Ed Meeks, EH&S Remediation Manager 
Dennis Amorose, former Hercules EH&S Project Manager 
John Cacho, Hercules Project Manager 
John Metz, Hercules Plant Engineer 
Randy Cicci, Ashland Contract Attorney 
Bruce Hough, former EH&S Remediation Manager 
Greg McCoy, Hercules Corporate Development 
Elaine Szkodny, Hercules Plant Specialist II 
Susan Foy, Hercules Administrative 
Anna Stokes, Hercules Records 

Hercules also relied on the documents attached to this RFI in the preparation of its answers 
to Question No. 8. See, HERC00001 - HERC00123. 

9. Provide a copy of the certificates of approval and any licenses provided by ATF. 

Response: 

Hercules objects to Question No. 9 as overly broad and ambiguous. Subject to and 
without any waiver of its objections, Hercules no longer maintains any 
certificates of approval or licenses issued from the Bureau of Alcohol, Tobacco, Firearms, 
and Explosives ("ATF") involving the NC which was the subject of the Agreement. 
Hercules, through the following divestitures, ceased the manufacture of explosives, 
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propellants and other energetic materials. All records were transferred to the entities who 
purchased the business line. 

• June 1985- Sale of commercial explosives to IRECO Chemicals, the predecessor of 
Dyno Nobel 

• March 1995- Sale of aerospace with included propellants to Alliant Techsystems, Inc. 
• June 2000- Sale of nitrocellulose business to Green Tree Chemical Technologies 

Hercules states that it consulted with Ed Meeks, EH&S Remediation manager connection 
with preparation of its answers to Question No. 9. 

10. Provide a copy of the Department of Transportation permit for Hercules and/or Ashland as it 
relates to the shipment of materials/chemicals currently at the Explo Site. 

Response: 

Not applicable. Hercules did not ship materials to the Site. Specifically, as set forth in 
response to Question No. 1, the NC which was the subject of the Agreement was not 
shipped by Hercules (or Ashland) but, rather, was made available to Explo Systems for 
pick-up at the Hercules Warehouses. Thus, Hercules' DOT Hazardous Materials 
Certificate of Registration for the relevant time period does not "relate to the shipment of 
materials/chemicals currently at the Explo Site." Further, as of this date, after a diligent 
search and review of Hercules' records known to exist at this time and consulting with 
current and former employees, it has not located any additional responsive information or 
records related to the shipment of materials/chemicals currently at the Explo Site. 

Hercules states that it consulted with the following current and former employees in 
connection with preparation of its answers to Question No. 10: 

Ed Meeks, EH&S Remediation Manager 
Dennis Amorose, former Hercules EH&S Project Manager 
John Cacho, Hercules Project Manager 
John Metz, Hercules Plant Engineer 
Randy Cioci, Ashland Contract Attorney 
Bruce Hough, former EH&S Remediation Manager 
Greg McCoy, Hercules Corporate Development 
Elaine Szkodny, Hercules Plant Specialist II 
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Susan Foy, Hercules Administrative 
Anna Stokes, Hercules Records 

Hercules also relied on the documents attached to this RFI in the preparation of its answers 
to the RFI. See, HERC00001 - HERC00123. 

In replying to this RFI, Hercules has not, and shall not be deemed to have admitted any 
liability or responsibility with respect to the Site, the subject matter of the RFI or any other 
matter. If you have any questions concerning any response herein, please contact me. 

Sincerely, 

) f ( k. cr. JJLie· 
Richmond L. Williams 

Enclosures 
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Records Management 
Doc No: AI-POL-006.003 Ver: 25.0 

Uncontrolled Copy if Printed 

Records Management 

Policy 
Statement 

Overview 

Benefits of 
Records 
Management 

Ashland Inc., its commercial units and majority-owned or controlled subsidiaries 
("Ashland") will maintain a system to ensure the proper maintenance and disposition 
of its documents and records. 

Records will be retained only as long as required for (a) business operations or 
archival purposes, or (b) to satisfy legal or regulatory obligations, as reflected in the 
Records Management Master Schedule, after which time the Records will be 
promptly disposed of. 

Information embodied in records is a vital and strategic asset. Ashland is the owner 
of all records created, received, and/or maintained by its employees in connection 
with business operations and other activities. 

Records management is an important, necessary, and prudent business practice as 
well as a critical legal and regulatory compliance matter. A strong, effective, and 
viable Records Management Program can achieve many purposes, including the 
following: 

• Protect Ashland's valuable records and information, whether in paper, 
electronic, or other forms or media; 

• Enable Ashland to comply with applicable laws and regulations, including 
those related to records retention, data privacy, and other legal and 
regulatory requirements; 

• Enable Ashland to respond to informational requests from courts, lawyers, 
regulators, shareholders, and others; and 

• Improve employee productivity and shared learning through efficient 
information management. 

Each employee must be familiar with and adhere to Ashland's Records Management 
Policy. 

Ashland benefits from records management because it helps to: 

• Meet applicable legal and regulatory standards; 

• Eliminate outdated and useless records; 

• Minimize the cost of records retention; 

• Increase efficiency of records retrieval; and 

• Optimize the use of electronic and physical storage space. 
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Viability of 
Storage Method 

Records Hold 
Obligations 

Maintenance 
and Application 
of the Records 
Management 
Master 
Schedule 

Records Management 
Doc No: AI-POL-006.003 Ver: 25.0 

Uncontrolled Copy if Printed 
Owners of Records must ensure I heir method of storage is usable for the entire 
Required Retention Period. Long term viability is an issue for all storage methods 
(e.g., fading of ink on hardcopy documents, brittleness of microfilm, CD rot, etc.); 
however this issue is of particular concern for electronic storage. Owners of Records 
stored electronically must ensure that the Records remain in a readable condition 
throughout the Required Retention Period and that technologies required to access 
the Records are maintained or the Records are converted to a method of storage 
that can be accessed. 

A hold order is issued at the direction of the Law Department with litigation, 
governmental investigation or proceeding, or audit has begun or is reasonably likely 
to begin. All records destruction is suspended insofar as it relates to either the 
subject matter of such litigation or governmental investigation or proceeding and/or 
the relevant records involved. All corporate records related to that matter must be 
maintained until further notice from the Law Department. 

Employees are strictly prohibited from destroying, altering, or otherwise concealing 
records that may be subject to a hold order. 

The Law Department will notify you when a hold order is in effect and will provide 
and special instructions regarding maintenance or transfer of relevant records. The 
hold order is applicable to all records in existence at the time the hold order is placed 
and to any subsequently created or received records relevant to the subject matter of 
the hold order. 

When the litigation, governmental proceeding, or audit has concluded, all identified 
persons will be notified that the hold order has been withdrawn. All records that were 
the subject of the hold order will immediately revert to their normal retention periods. 
If the official retention time has expired, the records should be destroyed promptly. 

Please be aware that the unauthorized or premature destruction of corporate records 
that are relevant to a hold order can subject Ashland and individual employee(s) to 
severe legal and disciplinary consequences, including criminal charges for 
obstruction of justice, civil penalties or spoliation of evidence, and termination of 
employment. 

The Records Management Master Schedule identifies Ashland Corporate Records 
and their corresponding.retention periods. All employees should become familiar 
with the Records Management Master Schedule. The Records Management Master 
Schedule will be updated in response to business related appeals or changed to 
laws or regulations. 

It is the responsibility of employees to notify Records Management of additional 
record types that need to be added to the schedule and to remove types that are no 
longer relevant and should not be on the retention schedule. Records Management 
will also periodically survey employees to identify updates, additions, or deletions 
needed to the Records Management Master Schedule. 

The retention periods shown on the Records Management Master Schedule for 
regulated records are generally based on United States federal laws. However, 
state, local, and other requirements for record keeping may be more stringent and 
must be followed. 
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Third Party 
Storage 

Disposal of 
Records 

Records Management 
Doc No: AI-POL-006.003 Ver: 25.0 

Uncontrolled Copy if Printed 
Employees will adhere to the Records Management Master Schedule for all Records 
unless the Record is on hold. Specifically: 

• Records will be retained for at least the period required by international, 
federal, state, and local laws governing the management of that type of 
Records; 

• Records Management must approve any addition, deletion or revision to the 
Records Management Master Schedule ; 

• Once a Record is finalized, drafts may not be retained; 

• Copies of Records may not be retained longer than the longest Required 
Retention Period for the original Record; and 

• When a matter or project contains Records subject to more than one 
Required Retention Period, the longest Required Retention Period must be 
used for that matter or project. The Required Retention Period is measured 
from when the Record ceases to be active or current. 

All Records not specifically categorized on the Records Management Master 
Schedule are considered "Miscellaneous Records" and may be kept for any period 
up to but not exceeding two years at the discretion of management. 

Whenever possible, Records should be sent to the Ashland Records Center in 
Russell, Kentucky for storage and disposal. If it is not feasible, a third party records 
center may be used. It is the responsibility of the Owners of Records to ensure that 
the third party provider complies with all of Ashland's Records Management policies 
and procedures, including but not limited to: 

• Retaining Records in a facility offering security against unauthorized access; 

• Protecting Records against natural or man-made disasters (e.g., earthquake, 
fire, etc.); 

• Handling Records confidentially; 

• Providing adequate access and prompt, efficient handling of Records; 

• Disposing of Records in accordance with the Records Management Master 
Schedule; and 

• Placing Records "on hold" when and as directed by Ashland. 

Employees will use disposal methods appropriate to the information contained in the 
Record once its Required Retention Period has expired. 

Employees will shred Records containing information covered by privacy laws or 
information that is considered confidential. 
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Definitions 

Responsible 
Party 

Scope 

Effective Date 

References 

Records Management 
Doc No: AI-POL-006.003 Ver: 25.0 

Uncontrolled Copy if Printed 
Owners of Records - Owners of Records are responsible for maintaining the 
records to meet operating, legal and/or fiscal requirements. The owners must ensure 
their method of storage is usable for the entire Required Retention Period. 

Record - Recorded information created within or received by Ashland that has been 
or is used in the accomplishment of work, and/or maintained as evidence, and 
information by Ashland in compliance with legal or regulatory obligations, or in the 
course of business. This information can either be an original or a copy, and may be 
in the form of a paper document, an electronic file on a hard drive or shared drive, or 
various other media types such as tape recordings, COs, DVDs, or videos. 

Records Management Master Schedule -A listing that identifies the types of 
Records held by Ashland and specifies the Required Retention Period for each 
Record. 

Required Retention Period- The length of time that a Record must be retained for 
fiscal, historical, legal, operational, or other purposes before being destroyed unless 
destruction is suspended by Ashland's Law Department. 

Ashland's General Counsel is responsible for implementation of, and amendments 
to, this policy. 

This policy applies to Ashland. 

01 October 2009 

The following reference documents apply to this policy: 

Document Number Document Title Document Tyll_e 
AI-POL-001.000 Establishment and Application of Policy 

Ashland Policies 
AI-POL-007.004 Reportin!l Obli!lations Policy 
E-5090-1 Index of Records in Stora!]e, Part 1 Form 
E-5090-2 Index of Records in Storage, Part 2 Form 
REF-005537 Records Management Master Reference 

Schedule 
REF-005538 Records Management Master Reference 

Schedule Most Recent Updates 
FirstHand Link Global Standards of Business Reference 

Conduct (GSBC) 
REF-000004 Glossary Reference 
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•HERCULES 

Explo Systems, Inc. 
1702 Fourth Street 
Minden, LA 71055 

Attention: Mr. David Smith 

February 28, 2002 

Hercules Incorporated 
Hercules Plaza 
1313 Norlh Market Street 

. Wilminglon, DB 19894-0001 
{302) 594-5000 

CHEMICAL WASTE SERVICES AGREEMENT 906NC02-01 
NITROCELLULOSE INVENTORY REDUCTION PROJECT 

PARLIN. NJ and/or 
HIGHLANDS INDUSTRIAL PARK 

and 
PURCHASE MONEY SECURITY AGREEMENT 

As a result of negotiations between Aqualon Company and Explo Systems, Inc., 
Aqualon is pleased to award the subject contract to your company. Enclosed please 
lind one original and two conformed copies of the executed Contract and underlying 
Purchase Money Security Agreement. 

As a condition of the Contract, please be sure to have your insurance agents 
prepare original certificates which contain all the information required in paragraph 
entitled "lnsarance". The certificates are to include the following statement: 

"A_qualon Company and each of its partners and parent (i.e. Hercules Credit, 
Inc., WSP, Inc., and Hercules Incorporated), affiliates and, for all carriers used, the 
Highland Industrial Park and the Arkansas Teacher's Retirement System, its and their 
subsidiaries and affiliates are additional insureds under the Commercial General 
Liability, ·Commercial Automobile Liability, and Umbrella Liability policies with respect to 
any claims arising out of, resulting from or in consequence of Contractor's removal, 
ownership, use or re-use, operation or subsequent disposal or sale of the NC Product 
received under Chemical Product Sale Agreement 906NC02-01." 

Invoices are to be sent to: 

Tom Hunsberger 
Hercules Incorporated 
Hercules Plaza, 81

h Floor 
1313 North Market Street 
Wilmington, DE . 19894-0001 

HERC00005 

024373



The following is authorized. to act for Aqualon in all matters pertaining to 
performance of this Contract. 

Dennis Amorose . 
Hercules Incorporated 
Hercules Plaza, 7161 NW 
Wilmington, DE 19894-0001 
(302) 594 7765 

Aqualon looks forward to working.with Explo Systems on this project. 

/LRC 
Enclosures 

Very truly yours, 

£.f~~-
L. Randolph Cioci 
Contract Administration 
Hercules Engineering Department 
For Aqualon Company 
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CHEMICAL PRODUCT SALES AGREEMENT 906NC02-01 

NITROCELLULOSE INVENTORY REDUCTION PROJECT 

PARLIN, NEW JERSEY 

AND 

HIGHLAND INDUSTRIAL PARK 
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Chemical Product Sale Agreement 906NC02-01 

SELLER: 

AQUALON COMPANY 
Hercules Plaza 
1313 North Market Street 
Wilmington, DE 19894-0001 

BUYER: Explo Systems, Inc. 
1702 Fourth Street, Minden, LA 71055 

IDENTIFICATION OF MATERIAL: 

Sale in "As Is" Condition 

1.5 MM to 2.5 MM pounds of Nitrocellulose product ("NC Product") stored in 55 gallon steel and fiber 
dmms at AQUALON's Parlin, New Jersey facility and/or at the Highland Industrial Park, East Camden, 
Arkansas. Exact quantity shall be determined in accordance with the Scope of Services for the NC Inventory 
Reduction Program, herein attached as Exhibit-A. Material shall be LOOSEPACK and is expected to have 
pieces of material no larger than approximately one inch in diameter. 

PRICE: BUYER shall be loaned an amount to cover its initial Equipment Procurement fee of 
$500,000, upon issuance of the purchase order for BUYER's services ·hereunder, to cover the BUYER's 
Equipment Purchase cost outlined herein. BUYER shall execute a promissory note covering the loan of said 
sum therein granting AQUALON a purchase money lien interest in the Equipment purchased until said sum 
is reimbursed hereunder. BUYER shall receive $89.50 per one hundred (100) pounds of NC Product 
received from the Parlin, New Jersey facility and $83.50 per one hundred (100) pounds of NC Product 
received from the Highland Industrial Park, East Camden, Arkansas site. .Total weight per drum shall be 
based upon the net weight identified on the original material dmm EXCLUSIVE of any water added for 
transportation purposes. AQUALON shall receive a five percent (5%) rebate on all volumes of material, 
received hereunder in excess of 1.5 MM pounds and an additional two percent (2% ), for a total of seven 
percent (7% ), discount on all volumes received hereunder in excess of $2.0 MM pounds. 

OTHER: BUYER shall anange for the removal of the NC Product from the premises, and shall use a 
certified transporter which BUYER shail choose but which is subject to AQUALON' s reasonable refusal. 
BUYER shall require that said transporter shall maintain on an occunence basis insurance and provide the 
indemnities as set forth in "Terms and Conditions", attached hereto and made a pmt hereof by reference. 
Arrangements for pickup by a third party carrier must be preatnnged with AQUALON's facility personnel 
as to time and date. 

TERMS AND CONDITIONS 

WARRANTIES. 

AQUALON warrants that: 

(a.) It has title to the NC Product. 
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.. 
(b.) The NC Product delivered to BUYER will meet the NC Product description as specified witllin .the 

Scope of Services, Exhibit A. Product containers, if supplied by AQUALON, will be iu conformance 
wiUr any and all applicable DOT and state regulations and the provisions of all other applicable laws, 
rules, regulations, and orders. 

BUYER warrants that: 

(a.) BUYER understands the currently known hazards which are presented to persons, properly, and the 
environment in the handling, transportation, storage, processing, and the re-use of the NC Product; 

(b.) That BUYER acknowledges receipt of the NC Handling Safely Materials, attached hereto as Exhibit 
B, provided by AQUALON pertaining to nitrocellulose and that the BUYER, its subcontractors 
and/or agents partaking in any activities hereunder have familiarized themselves with the same prior 
to and in preparation for performing the same; 

(c.) BUYER has the capability of handling, transporting and processing the NC Product and/or is fully aware 
of the risk associated with servicing the NC Product; · 

(d.) BUYER has obtained or will obtain all pernlits, licenses, certificates, or approvals required to comply 
with valid and applicable statutes, ordinances, orders. rules, and regulations of the federal~ state, and 
local governments in connection with any and aU vehicles or vessels, product containers, and personnel. 
to be provided by the BUYER in the receiving the NC Product; and 

(e.) BUYER will provide AQUALON with immediate verbal notice of any spills, discharges, or other 
releases of any NC Product into the environment or any legal or administrative action by any . 
governmental agency or other third party in connection with the BUYER's transportation, processing or· 
re-use of the NC Product, or in respect of any property owned, leased, or otherwise possessed, or 
controlled (directly or indirectly) by the BUYER which would affect the BUYER's ability to·receive NC 
Product under tlus Agree)llent. Such verbal notice shall be followed by written notice within two (2) 
business days. The BUYER shall promptly remediate or cause to be remediated in accordance with all 
legal requirements any such spill, discharge, or release and shall advise AQUALON periodically of the 
progress of such work and upon its completion. 

THE NC PRODUCT IS BEING DELIVERED TO THE BUYER "AS IS". AQUALON MAKES NO OTHER 
WARRANTY OR GUARAN'fEE, EXPRESS OR IMPLIED, WITH RESPECT TO THE NC PRODUCT PROVIDED 
HEREUNDER. AQUALON EXPlUlSSLY DISCLAIMS ANY IMPLIED WARRANTY OF MERCANTABILITY · 
OR FITNESS FOR A PARTICULAR PURPOSE ON SAID NC PRODUCT. 

INDEMNIFICATION BY BUYER. 
BUYER agrees to defend, indemnify, and save AQUALON, its partners and parent corporation (Hercules Credit, Inc., 
WSP, Inc. and Hercules Incorporated), and as appropriate the Highland Industrial Park and the Arkansas Teachers 
Relirement System, its and their subsidiaries, affiliates and respective officers, directors, employees. agents and servants 
(hereinafter referred to collectively as "AQUALON" for the purposes of this Section), harmless from and against all 
liability, loss or expense (inclu~Hng costs and attorneys' fees) for any suit, claim. settlement, award. penalty, fine or 
judgment (hereinafter referred to singly or collectively as "Claim") because of: 

• personal injury (including death) at any time resulting from the Equipment or the removal of the Equipment; 
• loss of or damages to property (including loss of use thereof); 
• contamination of, adverse effects on, or damage to the envjronment or the violation of any environmental law or 

regulation; 

sustained or brought by any person or persons (including goverrunent agencies, third parties, or AQUALON's, 
BUYER's or Subcontractors' employees, agents or servants), arising out of, resulting from or in cOnsequence of 
BUYER's removal, ownership, use, operation or subsequent disposal or sale of the NC Product, and whether or not 
caused or alleged to be caused in whole or in part by the joint, concurrent or sole act or omission (whether negligent or 
otherwise) of AQUALON, Buyer. Subcontractors and/or their employees, agents or servants except to the extent caused 
in whole or in part by the sole act ot onlission (whether negligent or otherwise) of AQUALON. 

Buyer shall, upon AQUALON's request, permit AQUALON to participate in the defense or settlement of any Claim 
against AQUALON which is subject to the provisions of this Section. 
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TITLE AND RISK OF LOSS. 
Title to and risk of loss of the NC Product is transferred to BUYER upon AQUALON's delivery of the NC Product to 
the carrier, which shall be deemed as of the time the NC Product is tendered to d1e BUYER for removal or transport 
from AQUALON's facility or location. 

NON-CONFORMING MATERIAL 
Material shall be considered "non-conforming" ("Non-Conforming Material") for the purposes of this Agreement if the NC 
Product is materially different from the description provided within the Scope of Services, Exldbit A. In the event the NC 
Product is "non-confonningn, then the following shaH apply: 

(a) Upon discovery, the BUYER shall notify AQUALON witl>in a reasonable period of time of discovery 
thereof in writing. BUYER shall be solely responsible for any losses occasioned by its delay in 
providing said notice to AQUALON. Failure of the BUYER to reject received NC Product or any part 
thereof shall be deemed acceptance of all tendered NC Product not so rejected. 

(b.) The BUYER may revoke its acceptance of any NC Product innnediately after BUYER discovers or 
should have discovered the non-conformity. The revocation of acceptance shall be effective 
immediately upon notification as required herein. However, BUYER shall have no right, at any time 
after the condition of theNC Product has been materially changed (such as by treatment, processing, or 
mixture), to revoke its acceptance. 

(c.) BUYER shall give AQUALON oral notice of Non-ConfOrming Material as soon as practical followed 
by written notice within ten (10) days, accompanied by a description of an alternative lawful manner of 
disposition of the Material. AQUALON may request BUYER to arrange for re-testing of the NC 
Product at AQUALON's expense to verily non-conformity. The parties will, in good faith, attempt to 
aiTange alternative arrangements for handling and/or disposal of such Non-Conforming Material. 

(d.) If the parties fail to reach agreement for the alternative handling and/or disposal of such Non
Conforming Material, BUYER shall re-deliver the Material to AQUALON. AQAULON shall 
reimburse BUYER for its reasonable expenses for handling, loading, preparing, transporting, storing, 
andre-delivering such Non-Conforming Matedal. 

(c.) BUYER shall, at all times, exercise due diligence and care to safely and lawfully store and care for Non
Conforming Material. 

(f.) If BUYER fails to substantially comply with the requirements of tllis Section for the rejection or 
revocation of acceptance of Non-Conforming Material(s), such attempted rejection or revocation shall 
not be effective; and the provisions of this Section relating to the disposition of Non-Conforming 
Material shall not apply, and BUYER sluill properly perform all services required of it under tl>e 
Agreement or, if it is unable, pay for the additional cost of such services as performed by another. 

BUYER's INSURANCE. 
~UYER shall procure and maintain on an occurrence basis insurance of the type and with the minimum limits 
hereinafter set forth: 

(i) Worker's Compensation- Including coverage for Occupational Disease 

Worker's Compensation 
Employer's Liability 

Minimum Limits 

Statutory Benefits 
$100,000 

(ii) Commercial General Liability -Including coverage for Contractual Liability, Premises - Operations, 
Products - Completed Operations, Independent Contractors and explosion, collapse and underground property damage 
hazards ("XCU"). 
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Bodily Injury 

Property Damage 

Minimum Limits 

$500,000 each occurrence 
$500,000 annual aggregate 

$500,000 each occurrence 
$500,000 annual aggregate 

(iii) Commercial Automobile Liability -Including coverage for Owned, Hired, aud Non-Owned Automobiles. 

Bodily Injury 

Properly Damage 

Minimum Limits 

$500,000 each person 
$500,000 each accident 

$500,000 each accident 

(iv) Umbrella Liability - Providing limits that, in addition to the primary limits described in 
subparagraphs (ii) and (iii) above, shall total, for each such coverage respectively, a minimum of Two Million Dollars 
($2,000,000) per occurrence and Two Million Dollars ($2,000,000) annual aggregate. This coverage may be subject to a 
retained limit ofTen Thousand Dollars ($10,000) per occurrence for those losses it covers which are not covered by the 
policies obtained in accordance with subparagraphs (ii) and (iii) above. 

The above policy(ies) shall include Aqualon Company, its partners and parent corporation (Hercules Credit, 
Inc., WSP, Inc. and Hercules Incorporated), and, for its carriers, include the Highland Industrial Park and the Arkansas 
Teachers Retirement System, its and their subsidiaries, affiliates and respective officers~ directors, employees, agents 
and servants as additional insureds with respect to any claims arising out of, resulting from, or in consequence of the 
removal, ownership, use or re-use, operation or subsequent disposal or sale of the NC Product. 

(h) Waiver of Claims. Buyer waives and releases on behalf of itself and iL• insurer(s) by subrogation or 
otherwise, alJ claims against Aqualon Company, its partners and parent corporation Ufercules Credit, Inc., WSP, Inc. 
and Hercules Incorporated), and, for its caniyrs, the Highland Industrial Park and the Arkansas Teachers Retirement 
SyStem, its and their subsidiaries, affiliates and respective officers, directors, employees, agents and servants. resulting 
from risks covered under all policies of insurance that afe procured and maintained by Buyer and that tire in any way 
related to the removal, ownership, use, operation or subsequent disposal or sale of the Equipment. Buyer shall obtain a 
waiver from each Subcontractor which_meets the requirements of this paragraph. 

(i) Coverage. The coverages referred to above are set forth in full in the respective policy forms, and the 
foregoing descriptions of such policies are not intended to be complete. 

0) Certificate of Insurance. Buyer shall furnish, before commencing any work on the Premises, 
Certificates of Insurance indicating (i) types and amounts of insurance as required by the above; (ii) i~surancc company 
or companies carrying said coverage; (iii) effective and expiration dates of policies; (iv) that Aqualon Company, its 
partners and parent corporation (Hercules Credit. Inc.J WSP, Inc. and Hercules Incorporated)) and, for its carriers, the 
Highland Industrial Park and the Arkansas Teacbers Retirement System, its and their subsidiaries, affiliates and 
respective officers, directors, employees, agents and servants, are additional insureds under the Commercial General 
Liability and Umbrella policy with respect to any claims arising out of, resulting from or in consequence of the removal, 
ownership, use, operation or-subsequent disposal or sale of the Equipment; and (v) that thirty (30) days advance written 
notice wiU be given to Aqualon of any material change or cancellation. Buyer shall ·SUpplement such Certificate as 
needed and provide current Certificates of Insurance which certify that the insurance required is being renewed 
seasonably and maintained in force. 

(k) Contractors. BuYER shall obtain insurance coverage from each contractor for tl1e benefit of 
Aqualon Company, its partners and parent corporation (Hercules Credit, Inc., WSP, Inc. and Hercules Incorporated), the 
Highland Industrial Park and the Arkansas Teachers Retirement System, its and their subsidiaries, affiliates and 
respective officers, directors, employees, agents and servants (or shall obtain coverage for the contractor's wmk), which 
protection shall include provisions which are no less stringent than the provisions herein. 
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,. 
(I) Indenmity. Buyer agrees to indemnify and save Aqualon Company, its partners and parent 

corporation (Hercules Credit, Inc., WSP, Inc. and Hercules fucorporated), and, for· its carriers, the Highland Industrial 
Park and the Arkansas Teachers Retirement System, its and their subsidiaries, affiliates and respective officers, 
directors, employees, agents and servants, harmless from and against all liability, loss or expense (including costs and 
attorney's fees) arising out of or in consequence of Buyer's failure to obtain the required coverages or meet the other 
requirements. 

(m) Waiver. Neither Aqualon's failure to require or insist upon certificates or other evidence of insurance 
nor Aqualon's acceptance of a certificate or other evidence of insurance showing a variance from the specified coverage 
changes or waives Buyer's obligation to comply with the insurance specifications. 

PAYMENT. 
Payment for NC Product delivered to Buyer shall be first credited against the initial $500,000 Equipment Pmcurement 
loan and then net forty-five (45) days of invoice date. Invoices shall be submitted to the following: 

SURVIVAL. 

Tom Hunsberger 
Aqualon Company 
C/o Hercules Incorporated 
Hercules Plaza - 7142 NW 
1313 North Market Street 
Wilmington, DE 19894-0001 

The obligations under the Sections entitled "Indemnification by Buyer .. and nEuter's lnsurancen herein and the 
representations, warranties, indemnities and covenants made under the Section entitled 11Wananties" herein shall 
survive any in.dependent investigation by the BUYER, and any dissolution, merger or consolidation of BUYER, and 
shaH bind the legal representatives, assigns and successors of BUYER. 

NOTICES. 
AU notices, requests, demands) and other conununication hereunder shaJI be in writing, except initial oral notification of 
uon-conformity. All written notices shall be deemed delivered if mailed by United States certified mail, postage prepaid, 
to the address set forth below until some other address (or individual for attention) is designated. 

for AQUALON: 

Aqualon Company 
Hercules Plaza 
Wilmington, DE 19894-0001 

Attention: Bruce Hough 

with a copy to: 

Aqualon Company 
Hercules Plaza 
Wilmington, DE 19894-0001 

Attention: James F. Davis, F.sq. 
Law Department 

For the BUYER: 

Explo Systems, Inc. 
1702 Fourth Street 
Minden,LA 71055 

Attention: Dave P. Fincher 
President 

Chemical Product Sale- 'As Is' Condition 5 of? 

HERC00012 

024380



,. 
ENTIRE AGREEMENT. 
This Agreement and the documents, exhibits and instruments refened to herem and to be delivered pursuant 
hereto constitute the entire agreement between the parties pertaining to the subject matter hereof, and 
supersede all other prior agreements and understandings, both Wiitten and oral, between the patties with 
respect to the subject matter hereof. There are no other representations or wananties, whether written or oral, 
between the parties in connection the subject matter hereof, except as expressly set forth herein. 

PARTillS IN INTEREST. 
Tl:Us Agreement shall be binding upon and inure solely to the benefit of each party hereto and their respective 
successors and assigns, and nothing in this Agreement, express or implied, is intended to or shall confer upon 
any person Of entity not a patty hereto any light, benefit or remedy of any nature whatsoever under or by 
reason of this Agreement, except as otherwise provided herein. 

SUBCONTRACTING AND ASSIGNMENT 
This Agreement may be assigned by AQUALON by notice provided to the BUYER a reasonable period of 
time prior to or after the effective date of the assignment. Neither this Agreement nor any rights or obligations 
of the BUYER hereunder shall be assigned by the BUYER, nor may the BUYER subcontract any of its 
obligations hereunder without the prior written consent of AQUALON, wi:Uch consent shall not be 
umeasonably witltheld. Any such assiglllllent or subcontracting shall not operate .to relieve the BUYER of its 
responsibilities.hereunder, and, notwithstanding such assignment or subcontracting, the BUYER shall remain 
obligated to AQUALON for all undertakings agreed to herein. 

TERMINATION 
At any time AQUALON may tetminate this Agreement, in its entirety or in part, with respect to the NC 
Product covered hereunder upon thirty (30) days prior written notice to the BUYER, sent via certified mail, 
provided that such tern:Unation shall be without prejudice to any other remedy the AQUALON may have. 
Tern:Unation shall not affect the covenants of the parties set forth herein with respect to NC Product delivered 
prior to the effective date of tern:Unation. 

WAIVER 
Any waiver by either party of any provision or condition of this Agreement shall not be construed or deemed to 
be a waiver of any other provisions or condition of this Agreement, nor a waiver of a subsequent breach of the 
same provision or condition, unless such waiver be expressed in Wiiting by the party to be bound. : 

EXCUSE OF PERFORMANCE 
AQUALON's obligation to deliver and the BUYER's obligation to accept any NC Product hereunder may be 
suspended by either patty in the event of act of God, war, riot, ftre, explosion, accident, flood,· or sabotage; 
compliance with govemmental requests, laws, regulations, orders, or actions; revocation or modification of 
governmental pern:Uts or other required licenses or approvals; national defense requirements or any other event 
beyond the reasonable control of such pruty, wi:Ucb event prevents the delivery or subsequent re-use of the·NC 
Product provided under this Agreement, provided that the party so affected shall give prompt notice to the other 
party. Tite parties shall endeavor to remove such cause(s) as soon as practicable. 

PROPRIETARY INFORMATION 

(a.) If, during the course of any ·activity conducted under this Agreement, any information is 
conveyed to, received by, or observed by either party (including the composition of the "NC 
Product) which is deemed to be proprietary information, the party receiving such infonnation 
agrees to hold such proprietary infmmation secret and confidential a11d shall not directly or 
indirectly disclose or permit disclosure of such information. Such infonnation shall not be 
disclosed to any third party without the prior written consent of the disclosing party, except to 
the extent required by law. Any infotmation released to a third patty as required by law shall 
be noticed to AQUALON in writing in accordance with the provisions of the Section entitled 
"Notices" herein. 
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(b.) Proprietary information may include, but is not limited to, data, know-how, quantities, 
destinations, formulae, chemical compositions, processes, designs, sketches, photographs, 
plans, drawings, specifications, samples, reports, customer lists, pricing information, studies, 
findings, inventions, and ideas. To the extent practical, proprietary information shall be 
marked "Proprietary" or "Confidential" if it is in a documentary or tangible fonn and shall be 

, indicated as proprietary if conveyed to AQUALON orally or by visual inspection. Each party 
shall have the Iight to confhm in writing the fact and general nature of each disclosure within a 
reasonable time after it is made. 

(c.) Each party shall exercise reasonable care to prevent disclosure of proprietary information to 
any third party and shall limit internal dissemination of proprietary infoJmation within its own 
organization to individuals whose duties justify the need to know such information, and then 
only provided that there is a clear understanding by such individuals of their obligation to 
maintain the trade secret, proprietary, and confidential status of such information and to restrict 
its use solely to the purpose specified herein. No other right or license to usc proprietary 
infmmation is granted hereby. The foregoing obligations shall survive the termination or 
expiration of this Agreement and for a period of three (3) years thereafter. 

(d.) The receiving patty shall be undei· no obligation with respect to any proprietary information 
which: (a) is, at the time of disclosure, available to the general pttblic; or (b) becomes at a later 
date available to the general public through no fault of the receiving patty and then only after 
said later date; or (c) the receiving party can demonstrate was in its possession before receipt; 
.or (d) is disclosed to the receiyiug party without restriction on disclosure by a third party who 
·has tlte lawful right to disclose the same. 

GOVERNING LAW. 
This Agreement, and any disputes arising therefrom, shall be governed in all respects by the laws of the State 
of Delaware (without giving effect to the provisions thereof relating to conflicts of law) and any claims or 
disputes shall exclusively be brought in any applicable state or federal court residing in .Wilmington, 
Delaware. 

IN WITNESS WHEREOF AND AGREEMENT THERETO, the pm·ties sign this Agreement. 

By By 

Title: Title: 

Date . 1( Date 

I:users\derosier\pu b\contmct\906wm02\ 1-expJo\Sales-1 a 
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SCOPE OF SERVICE 
EXPLO SYSTEMS, INC. 
Eas.t Camden, Arkansas 

Explo Systems, Inc. warrants that they understand the currently known hazards 
which are presented to persons, property, and the environment in undertaking 
this Scope of Service and is fully aware of the risk associated. Explo Systems, 
Inc. hereby acknowledges receipt of the Safety materials· provided by Hercules 
and/or Aqualon pertaining to nitrocellulose and that Explo Systems, Inc., its 
subc.ontractors, and /or its agents performing any service hereunder have 
familiarized themselves with the same in preparation for performing work under 
this Scope of Service. · · 

I :BASIS OF WORK 

1. Total quantity on site is 1.5 MM to 2.5 MM po·unds Nitrocellulose. Stored in 55 
gallon steel and fiber drums. Exact inventory quantities treated under this 
Scope of Service will be formally documented following th~ inspection and 
disposition of all drums. This could result in different quantities being shipped 
to Explo.Systems, Inc. ("Explo"). This Inventory Reduction Effort is being 
performed coincident with Aqua ion's normal and continuous selling of select 
inventory. 

2. Aqualon's inventory is currently stored in 11 Warehouses at Highland 
Industrial Park in East Camden, Arkansas and at our former manufacturing 
facility in Parlin, New Jersey. 

3. Goal is to substantially reduce warehoused inventory within Five Months of 
·Mobilization. EOD Technology (EODT) will be the Prime Ccmtractor.on site. 

· They will maintain the schedule by processing 60- 135 drums per day 
working Monday-Friday, 10 hours per shift continuously until finished. 

4. Genesis Environmental Consultants (Genesis) will provide the Aqualon 
Oversight function and will provide Project Management and Coordination of 
On-Site activities with Explo. . 

5. Material will be shipped in existing packaging when feasible. An 85 g;;lllon 
overpack sized container may be included 'in shipments when the original 
product drum has been inspected af)d found unsuitable for transport. Material 
is LOOSEPACK and is expecte<J to have pieces no lqrger than approximately 
one inch in diameter. Flakes are to be expected. Each container will have 
added water above original product label net weight. ·Expected water addition 
will make· up 45-50% of the material. Free water will not be present inside the 
drum at time of final preparation for shipment. If product is held in cooler . 
storage it may become damp or wet before use by Explo. Efforts will be . 
made at both ends to minimize this situation. Small corrections in water 

1 
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content will be attempted at the High(and source if communication is 
established between Explo and GEC. 

6. Other requests for service and assistance will be mutually agreed to in writing 
beforehand with Aqualon. 

II- EXPLO CONVERSION OF PRODUCT FOR REUSE 

1. Convert and reuse Nitrocellulose shipped from Aqualon's facilities in Parlin, 
New Jersey and the Highland Industrial Park in East Camden Arkansas to a 
commercial product, Work will be done at the Louisiana Army Ammunition 
Plant (LAAP) in Minden, Louisiana. It Is expected that Explo will 
communicate with Genesis 0',1ersight staff to establish communications and 
define logistics between the sites. 

2. Provide transportation from pickup locations· at both facilities .. Shipping shalf 
be FOB Parlin, NJ and Highland Industrial Park upon loading of material in 
the Explo certified carriers .. Coordinate with trucking carrier to enable 
sufficient material transfer between facilities so as not to impact schedules at 
either end of the supply/use network. No Demurrage fees. 

3. Following formal authorization by Aqua ion, fabricate and install packaging 
and mixing facilities, forml!late, test, and confirm DOT classification, and have 
approved a site safety plan for operations at the LAAP facility. 

4. Combine material in an explosive blasting agent matrix and package it into 
30-40 pound woven dimensional shot bags. Product to then be shipped 
directly to end users from the LAAP facility. 

5. An initial payment of $500,000 will be made with the purchase order 
authorization to facilitate startup at the LAAP facility. This amount will be 
credited off as material is received at the LAAP facility. 

6. A fee schedule has been established which is inclusive of transportation and 
DOT paperwork. A per hundred weight fee of $83.50 will be charged to 
Aqualon for processing product received from East Camden, Arkansas. A per 
hundred weight fee of $89.50 will be charged to Hercules for processing 
product received from Parlin, New Jersey. Price will be against the label net 
weight (as produced) on each container and not include the additional weight 
of water added for transportation. 

7. All pricing in Final Bid to beall inclusive and be broken out by Startup Fees 
and Price per hundred weight for the Arkansas & New Jersey reuse material. 
A discount for volumes over 1.5 MM pounds and over i.O MM pounds may be 
realized once material availability and resuse operations become stabilized. 

8. Disposal of carcass containers will be charged to Aqualoh at the rate of $1.00 
per container disposal. . 

9. All Certificates of End Use and other documentation needed for inventory 
control purposes will be delivered to Aqualon to substantiate the proper 
disposition of materials. · · 
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IEPLO 
SYSTEMS, 1110, 

CONVERSION AND REUSE OF NC PROJECT 

SUMMARY 
. . 

Explo Systems. Inc. will convert and reuse all suitable NC stored at Camden. AR. 
and Parlin •. NJ to a commercial product at Explo System's facility at the louisiana 
Army Ammunition Plant (LAAP) in Minden, LA. 

STARTUP 

The following items can be accomplished simultaneous to Explo Systems being 
selected as a conlrtilctor to recycle NC. 

1. Fabricate and install packaging and mixing modules. 
2. Fortl'\ulate, test, and have DOT classification 
3. Write and have approved safety site plan at LAAP 

PAYMENT STRUCTURE 

75 Days 
45 Days 
45 Days 

An initial payment of $500,000 will be made at the signing of the agreement to 
cover the cost of facililization and start up. A per pound precessing fee of $.835 
per Jb for the Camden, AR NC and $.895 for the Parlin, NJ will be charge 
Hercules for the processing of the NC. This fee will include the transportation ot 
the NC from Camden, AR and Parlin, NJ to EXplo Systems' facility at the LAAP. 
Explo Systems Will agree to receive 595.000 lbs of the NC for this initial payment 
and after that will bill Hercules $.835 or $.895 per lb, depending on origination, 
with terms of Net 15 days. 

Explo Systems will also offer Hercules, Inc a discount of 5% off the quoted price 
on any NC over 1,500,000 lbs and an addi!ional discount of 2% on any NC 
material over 2,000,000 Jbs. · 

1702 Fourtl1.Sireot • Mincl~n, LA 71055 • Phooo (319) 3a2-8700 • Fax {318) 382-84;!4 
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EXHIBIT 8 

Nitrocellulose (NG) and Explosives Handling Safety Material 

The enclosed package contains the following documentation which is only a 
guide to safe handling procedures which is applicable to the Aqualon NC Inventory 
Disposition Project (the "Project") only: 

- Hercules Nitrocellulose -Chemical & Physical Properties 
- Aqualon's "Safety in the Handling and Use of Hercule's Nitrocellulose" 
- Hercules Nitrocellulose- Properties and Uses 
- Hercules Nitrocellulose Handbook 
-Technical Information: Analytical Tests Used in Quality Control of Hercules 

Nitrocellulose 
- Safe Decomposition of Nitrocellulose Using 5% NaOH Solution 
-Ten Commandments for Handling Nitrocellulose 
-Acetone Formation and Isopropyl Wet Nitrocellulose 
- Volume of Gas Released per pound of Nitrocellulose 
-Technical Information: Prevention of Electrostatic Charge Buildup 
- Hercules Nitrocellulose Warehouse Operations Manual · 
-California Code of Regulations, Title 8, Section 5187, Nitrocellulose 
- Hercules NC Material Safety Data Sheets 

- MSDS No. 316 0000 0500 Version: 12 
- MSDS No. 317 0000 0500 Version: 04 
- MSDS No. 316 0000 0700 Version: 13 
- MSDS No. 316 0000 0300 Version: 13 
- MSDS No. 317 0000 0300 Version: 04 
- MSDS No. 317 0000 0700 Version: 04 
- MSDS No. AQU D-3502 Version: 04 
- MSDS No. AQU D-3391 Version: 05 
- MSDS No. AQU D-3429 Version: 05 
- MSDS No. 316 0000 0100 Version: 13 
- MSDS No. 317 0000 0100 Version: 05 
- MSDS No. CTG D~0880 Version: 05 

In accepting these materials the Buyer understands that they are being .provided strictly 
for informational purposes and not as a product or for any particular purpose other than 
as a guide for development of Buyer's Project-specific safety procedures. Neither 
Aqualon, its partners and parent (WSP, Inc., Hercules Credit, Inc., and Hercules 
Incorporated) nor its or their employees, agents or representatives, by providing the 
material(s), makes any representations or warranties as to the accuracy or content of 
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the statements or information provided therein for applications other than for the Project 
contemplated. 

Buyer is responsible for the safety of its employees, agents and subcontractors and 
should rely on its own independent judgment or, as appropriate, seek the advice of a 
competent professional in determining the appropriate procedures necessary for 
exercise of reasonable care in any given circumstance. 

The materials being provided have great business value to Aqualon and Hercules and 
as such are being provided solely for the use as part of the Project. Copying of said 
information-shall be limited for your internal use only and the materials shall not be 
distributed or published to any third party without having first obtained Aqualon's and 
Hercules' written consent. · 

Chemical Product Sale- •As Is• Condition 
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Chemical Product Sale- 'As Js' Condition 

EXHIBIT C 

SAFETY GUIDELINES 
HIGHLANDS INDUSTRIAL PARK 

EAST CAMDEN, AR 
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HIGHLAND INDUSTRIAL PARK 

AQUALON WAREHOUSE STORAGE 

SITE REGULATIONS FOR CONTRACTOR WORK 

TABLE OF CONTENTS: 

TITLE SECTION PAGE 

Working Hours & Conditions 1.0 2 

General 2.0 2 

Training 3.0 2 

Site Facilities & Work Areas 4.0 2 

Site Security & Access 5.0 4 

Site S~fety Requirements 6.0 5 

First Aid Facilities 7.0 7 

Hazard Communication Program 8.0 7 

Drug & Alcohol Policy 9.0 7 

Contractor Incident Report 10.0 8 
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1.0 WORKING HOURS AND CONDITIONS.: 

1.1 All Contractor fieldwork is to be completed during a normal workday. 
Exceptions to be authorized in writing beforehand. A normal working day is defined as 
Monday through Friday, 7:00am to 7:00pm. Aqualon prefers to work 10 hour · 
construction periods each day. Saturday may be used for makeup due to weather and 
down time with prior Aqualon written approval. · 

1.2 No contract work is authorized on weekends or on the following holidays 
without written authorization. 

New Year's Day 
Good Friday 
Memorial Day 
December 24th 
Christmas 
Columbus Day 

2.0 GENERAL: 

Labor Day 
Thanksgiving 
Day after Thanksgiving 
Washington's Birthday 
Independence Day 

2.1 The Contractor shalf abide by all requirements set forth by Federal and State 
regulatory agencies in the performance of this work. 

2.2 The Contractor shalf comply with all applicable requirements of OSHA 
Regulations including 29 CFR 1910.120. 

2.3 The Contractor's on-site employees shalf be aware of and understand his 
Health And Safety ·Plan and all other applicable, site specific, safety regulations 
imposed by the Site Safety Officer, State of Arkansas, Highland Industrial Park, & 
Aqualon. 

3.0 TRAINING: 

3.1 All site employees shall be trained in accordance with OSHA Regulations 
including 29 CFR 1910.120. The Contractor shall advise his employees and the 
employees of his subcontractors of this training requirement and be responsible for 
their compliance. 

4.0 SITE FACILITIES AND WORK AREAS: 

4.1 All temporary facilities shall be located on the site. The Contractor shall have 
the responsibility of supplying adequate office space, office supplies, and proper 
decontamination and change facilities for site employees. These facilities shall also be 

2 

, 

HERC00023 

024391



. . 

readily available to Aqualon personnel and their representatives working on the site. 

4.2 Employees of the Contractor and his subcontractors shall confine themselves. 
to the immediate work site. Contractor and his subcontractors shall confine their 
equipment, storage of materials, and the operations of their employees as indicated by 
law, ordinances, permits, industry standards, or directions of Highland Industrial Park 
and/or Aqualon. The Contractor shall not unreasonably encumber the premises or 

· private access roads with equipment or materials. 

4.3 Operators of motor vehicles on and around the site shall drive at all times at a 
speed consistent with conditions and the safety of others. 

4A The Contractor shall minimize the number of vehicles brought to the site. 
Personal vehicles shall be parked in a manner-that does not hinder accessibility to 
private access roads, 

4.5 The Contractor shall at all times. keep the premises free from aqcumulations of 
tools and waste material. The Contractor shall have the responsibility for collection and . 
disposal of all waste materials as required by the site Health And Safety Plan and 
OSHA Regulation 29 CFR 1910.120. Contractor shall provide waste containers and 
provide for their emptying at regular intervals. All trash and organic debris shall be · 
removed from the site. At the completion of the work, he shall leave the site in a clean 
and orderly condition. 

4.6 No electrical service is available on the site. The Contractor shall make his 
own arrangement for electrical power. 

4:6.1 Any temporary power supply system shall conform to all Highland 
Industrial Park, Federal, State and local electrical safety codes and standards. 

4.6.2 Conflicts arising between codes will be resolved by adhering to the 
more stringent code. 

4.6.3 Any existing underground (U.G.) power & utility service lines shall be 
clearly marked and shall be protected from damage. Signs·above ground will mark 
location of U. G. lines so grounding rods and other driven stakes do not interfer with 
their operation. 

4.6.4 The Contractor shall dismantle and remove all temporary electrical 
installations. 

· 4. 7 Potable water is not available at the work site. The Contractor shall provide his 
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own supply. 

4. 7.1 At completion of the work, the Contractor shall remove his entire 
temporary water installation from the site. 

4.8 The Contractor shall confine all contaminated liquids coming from the work 
site including those from the equipment and personnel decontamination area for 

. disposal per the Health And Safety Plan and applicable OSHA Regulations. 

4.9 The Contractor shall furnish and maintain approved portable chemical toilets. 

4.10 The Contractor shall make all arrangements for providing telephone, fax, and 
radio service as may be required. 

4.11 The Contractor is not permitted to use any equipment, tools, ladders, etc. 
which belong to Highland Industrial Park· unless written authorization is obtained 
beforehand even if such items may be conveniently located. 

5.0 SITE SECURITY AND ACCESS: 

5.1 The Contractor must notify Highland-Industrial Park and Aqualon 4 days prior to 
moving onto the site and starting work. 

5.2 The Contractor shall confine his travel to and from the immediate work site to 
the approved access road. Approval to use other private access roadways shall be 
obtained in writing in advance. · 

5.3 The Contractor shall provide to Hercules a complete list of his site employees 
including those of his subcontractor's who will be on the work site. 

_ 5.4 All personnel shall submit'to an identification check on entering, leavi,ng, or any 
time while on the site. · 

5.5 Hercules shall have the authority to ask for complete identification of anyone on 
the site at any time. · · 

5.6 Contractor's personnel will not be permitted to bring the following items onto 
the site: Intoxicants and drugs, cameras, firearms and ammunition, portable radios, 
gambling devices and alcoholic beverages. 

5. 7 Tlie Contractor shall assume full responsibility for the safekeeping of its own 
and subcontractor tools, equipment, and materials located on the Site. 
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5.8 Photographing of the work site is prohibited. 
5.9 The Contractor shall lock automotive-type vehicles and other mechanized or 

motorized construction equipment when parked and unattended. The Contractor and 
its employees and subcontractors shall not leave vehicles or equipment unattended 
with the motor running or ignition key in place. 

6.0 SITE SAFETY REQUIREMENTS: 

6.1 The Contractor shall be held responsible for his employees. Repeated· 
violations of safety regulations shall result in individuals being asked to leave the work 

·site. · 

6.2 The Contractor shall also be responsible for notifying Aqualon of Safety 
.infractions and emergency conditions on-site. The Aqualon PM is Dennis Aillorose 
(302 594 7765). 

6.3 Contractor shall designate and support on the site a Safety Officer who is 
responsible for managing the site safety of Contractor's personnel and his 
subcontractors to ensur~ compliance with the Health and Safety Procedure and all 
applicable OSHA Requirements. He shall maintain a sign-in log -and a daily activity log. 

6.4 The Contractor shall inform all his employees in<;:luding those of his 
subcontractors and suppliers of his Safety and Health Plan; this Site Safety Regulation, 
and be responsible for their compliance. · 

6.5 Hercules reserites the right to request Certificates of Training and Medical 
Fitness per OSHA 29 CFR 1910.120 from all site personnel. 

6.6 To limit ingestion of contaminants while on the site, all employees are 
prohibited from eating, smoking, chewing tobacco or gum, and drinking while inside the 
work exclusion zone. All personnel shall wash their hands and face thoroughly after 
leaving this work zone and.prior to engaging in the above activities. All personnel 
should shower as soon as possible after' the removal of protective clothing and the 
termination of the day's work activities. 

6.7 Any employee on a medication program must inform his supervisor prior to 
coming onto the site. 

6.8 Contractor shall furnish to employees, and enforce the wearing of, hard hats, 
safety glasses and other necessary personal protective gear, 

6.9 No open flame will be permitted anywhere on the site without an approved 
written Hot Work Permit. It shall be renewed each day for each application. 
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6.10 No explosives shall be stored or used on the site. 

6.11 No dangerous or flammable materials, such as gasoline or solvents, shall be 
stored in buildings, offices, shops, shacks or trailers. Dangerous materials may only be 
stored in protected storage areas and in OSHA approved containers. 

6.12 Smoking is permitted only in areas designated by the Site Safety Officer. 

6.13 All trenches, pits, excavations, ditches, openings, etc., shall be adequately 
protected to prevent accidents. · · 

6.14 All constructi.on equipment such as vehicles, cr!'tnes, hoists, rigging tackle, 
scaffolding, ladders, gin poles, earthmoving equipment, compressors, welding 
equipment, pumps, mixers, etc., shall be in firsi-class condition, used properly and 
inspected periodically in accordance with OSHA regulations.' Aqualon reserves the right 
to examine and Inspect all Contractors' and his subcontractors' equipment and to 
prohibit their use if considered unsuitable. The Contracto.r shall immediately remove 
and replace such items. 

6.15 Electrical apparatus, appliances, and equipment-shall be in first-class 
. condition and shall incorporate all statutory safety requirements, and shall be 

maintained in a good arid safe condition. Contractor shall ensure that only skilled, 
competent personnel are permitted to work on electrical apparatus or systems. Safety 
warning signs must be displayed and are mandatory. 

6 .. 16 All exposed moving parts of machinery and equipment shall be adequately 
guarded. 

6.17 Temporary compressed air installations shall conform to all statutory 
regulations. . 

6.18 No gas cylinders are permitted inside confined spaces. All gas cylinders shall 
be stored uprightand be adequately secured. · · 

6.19 Where impact tools are used, water must be used as a cooling medium on the 
surrounding area and tool to keep the bit from producing sparks or .dust. · 

6.20 Gasoline and diesel~driven equipment shall be equipped with a suitable fire 
extinguisher. At least a 5 lb. carbon dioxide or dry chemical type extinguisher. The fuel 
tank must not be filled while the engine is running. No motor shall be left running while 
the operator is out of his seat. Before leaving the vehicle, stop the engine and apply 
the emergency or parking brake. · · 
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6.21 Fighting, brawling, horseplay or foolish behavior may lead to instant dismissal 
from the site. 

6.22 All Contractor's employees shall wear a shirt, long_pants, and work type shoes 
or boots at all times. No tank tops; sneakers or dangling chains shall be worn. . . 
7.0 FIRST AID FACILITIES: 

7.1 The Contractor shall be responsible for establishing and maintaining a first aid 
facility. This facility will provide first aid for the injured and immediate transportation to a 
hospital for urgent medical/surgical treatment. 

7.2 All incidents of injury or property damage shall be immediately reported to the 
Client using a form similar to the sample given in Section 10 below. 

8.0 HAZARD COMMUNICATION PROGRAM: 

8.1 The Contractor shall designate a Right-to-Know Coordinator on the site to 
review the work to be done and prepare appropriate information and safety rules about 
the hazardous chemicals with which workers may come in contact. 

8.2 The following personnel are available and knowledgeable in the manufacture,· 
use, and safe handling of nitrocellulose. Marvin Specht (302 475 8694), Dennis 
Amorose (302 239 7791), John Lambert (732 721 8251). They may be contacted as 
part of the Contractor's Emergency Notification Program. 

8.3 The East Camden Emergency Contact Network is made of the following 
people. James. Nixon, Highland (870 231 2655}, Phil Seaton, Fire Dept (870 836 
2413), Sam Oliver, Sheriff (870 798 2323}, Medical Center & Ambulance Service (870 
836 1000). 

8.4 A First Responder Service if needed should come from the American 
Chemistry Council's CHEMNET for hire list. 

9.0 DRUG AND ALCOHOL POLICY: 

9.1 The Contractor shall advise iis employees and those of its subcontractors that 
it is the policy of Hercules that the use, possession, sale, transfer or purchase of illegal 
drugs or alcohol on the site is prohibited and that entry onto .the site constitutes consent 
to an-inspection of the employee and his personal effects when entering or leaving: 
Any employee who is in violation ofthe policy or who refuses to permit an inspection 
may be removed ·and barred from the site at the discretion of Hercules. 
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10.0 CONTRACTORS INCIDENT RE~ORT: 

10.1 SAMPLE FORMAT:. 

CONTRACTORS INCIDENT REPORT 
REPORT# 

Date __ _ 

1) Describe fully what happened and the estimated cost of damage: 

2} Where & When: Dept; ___ Location; 
Date; Time; 

3) Why did it happen? 

4} Corrective or preventive measures: 

5) Explain any violation of plant safety, maintenance or operation practices: 

6} Designated responsibility for completion of Item 4: 

Witnesses: 

Safety Coordinator Remarks: 

Contractor Supv. Safety Dept. 
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NITROCELLULOSE INVENTORY REDUCTION PROJECT 
EXECUTIVE SUMMARY 

CONTRACT: Chemical Product Sales Agreement 906NC02-0 I 
VENDOR: Explo Systems, Inc. 

CONTRACT DETAILS: 

VENDOR: Explo Systems, Inc. 

SERVICE: Re-user of NC Product 

CONTRACT TERM: Until all NC Product is disposed of or placed (Estimated till July 31, 200i) 

SCOPE OF WORK: 

Explo Systems is a military contractor who r~·users energetic material and repfocesses it at their 
facilities in Minden, Louisiana (an ex-military installation) for various military uses. The company has a 
long history and familiarity with Hercules products through their personnel connections with Atlas 
Chemical and Dyno Nobel. 

Explo proposes to accept our NC Product at a cost to Aqualon of $0.895 per pound from the 
Parlin facility and $0.835 per pound from the Highland facility for reprocessing at Minden, LA (the 
difference in price relating to the distance in travel to Minden from the sites). Transportation to Minden 
will be the responsibility ofExplo and F.O.B. Aqunlon location. The product will be reprocessed for use in 
explosive cartridges for military mine operations. 

COSTS: Estimated at $1.5 Million 

It is estimated that between 1.5 Million and 2.0 million pounds of NC Product can be re
processed into "Loosepack" to send to Explo for re-use. Explo has requested an initial outlay of $500,000 
to cover their costs to set the reproce...,sing equipment in place. Explo will not charge for the receipt of 
material until this initial $500,000 worth or NC Product has been received for reprocessing. A Purchase 
Money Security Interest in the equipment will be given to Aqualon until $500,000 worth of product has 
been reprocessed. A discount of 5% of t~e cost will be given for volumes of material sent in excess of 1.5 
Million pounds and an additional2% discount (or 7% discount total) for volumes sent in exceSs of2.0 
Million pounds. 

CONTRACT REQUIREMENTS OR VARIANCES: 

Purchase Money Security Interest in the equipment until sufficient product is received. 
Standard Indemnification and insurance provided by Explo for this project 
Risk of Loss transfers at the time the material is placed w'ith their carrier 
No set obligation of Aqualon as to. volume to be placed with Explo 
Aqua ion may terminate if necessary with a 30 days notice 
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COST SAVINGS AND BENEFITS: 

Explo is the sole resource for the re-use of this material that is sufficiently close to the 
majority of the material in Highland to provide a cost benefit in placing the material. 
Material not placed with Exp1o would have to be placed with an incinerator or other disposCr 
at a significantly higher cost (estimated at best to be $155 per 125 pound container) 
The proposed transport is R&R who already maintains a presence at the Highland-site and is 
familiar with the handling of material such as Nitrocellulose. 
There is a potential for additional savings should the volume of material sent to Explo exceed 
1.5 Million pounds. 
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CONTRACT SUMMARY 

Date: February 14, 2002 

For: (Project Contract Name and No.) 
' CHEMICAL PRODUCT SALE AGREEMENT 906NC02-01 

NITROCELLULOSE INVENTORY REDUCTION PROJECT 
PARLIN, NJ and EAST CAMDEN, AR 

Engineer: D. Amorose (SHERA) 
Site: Parlin, NJ and Highland Industrial Park (East Camden, AR) 
Buyer: Explo Systems, inc. (located In Minden, LA) 
Contract Period: 

Begins: Upon execution and receipt of Purchase Money Security Agreement 
Ends: Upon final delivery of Nitrocellulose material stored at either the Parlin Facility or 

the Highland Industrial Park. Total anticipated volume of material is between 
1.5 Million and 2.0 Million pounds. Anticipated Project completion date Is 
July 31, 2002. 

Evergreen Provision: NO 

Reason for Expenditure: This Contract is necessary to dispose of approximately 12,000 
barrels of Nitrocellulose .(NC) material currently warehoused at our Parlin Facility and the 
Highland Industrial Park In a cost effective manner. This material would have to be treated 
as ''waste" if not sent to Explo for re-use. 

Scope: 
1) Explo has agreed to take Nitrocellulose product at a cost of $89.50 per 100 pounds of NC 

material from Parlin and $83.50 per 1 00 pounds of NC material from East Camden for re
use, 

2) Explo will be advanced $500,000 towards the purchase of equipment necessary to 
process the NC material for re-use, for which a Purchase Money Security Interest In the 
equipment will be given until the advanced Is reimbursed through acceptance of NC 
material (anticipated to occur within 1 month of start of the project). 

3) Standard Insurance and Indemnity provisions are applicable to Explo's activities under the 
Contract. 

Contract Value : Estimated at $1.5 Million 

Pricing: One Time Advance of $500,000- Then Per Volume Received after Advance has 
been reimbursed through receipt of materials at the applicable rates. 

Price Protection: Prior written approval before Incurring extra costs 

Competitive Price Clause: NIA 
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Rebates/Discounts: Yes- 5% discount for volumes In excess of 1.5 Million and 7% 
. discount on volumes In excess of 2.0 Million. " 

Contract Termination: Contract terminates upon final delivery of NC material if not sooner 
terminated by Aqualon in accordance with contract language. 

Capital Expenditure Required: No . 
. 

Reason Supplier Was Selectedi Explo personnel has a history of working with NC and 
other high energy materials for reprocessing through both the Atlas Chemical Company and 
Dyno Nobel. They are the sole resource near the East Camden location (where most of the 
material is stored) that oan reuse the material at a significant cost savings to Aqualon over 
standard disposal means (fncineration or fuels blending). In addition, Explo utilizes a 
transporter (R&R) that currently maintains a significant presence at the Highland Industrial 
Site and is familiar with the handling of material such as NC • 

.. v:. / / / . 
Contract Approvals: B. Hough, T. Hunsberger, K. Patterson, J. F. Davis, I. Floyd (for A. 
Spizzo I Actualon) . . 

i:~l'Sfderosierlpubleontmctl900wm6211~{/~lt-tuu~ 
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PROMISSORY NOTE 

FOR VALUE RECEIVED, the undersigned debtm; Explo Systems, Inc. (the "Debtor"), promises to remit 
value or pay to Aqualon Company (the "Secured Party") at Hercules Plaza, 1313 North Market Street, 
Wilmington, DE 19894·0001, or at such other place as the holder may designate in writing the principal 
sum of FIVE HUNDRED THOUSAND DOLLARS ($500,000.00), plus, as may be required pursuant to 
the Purcl1ase Money Security Agreement (the "Agreement"), the terms of which are incorporated herein by 
reference, interest, fees and expenses, in accordance witltthe following: 

Debtm; for servicing Secured Party's Nitrocellulose (NC) Product as part of tho Secured Patty's 
NC Inventory Reduction Project, shall receive a per pound fee of$0.895 for NC Product received 
from the Secured Party's Parlin, New Jersey facility and $0.835 per pound fee foiNC Product 
received from tho Highland Industrial Park, located in East Camden, Arkansas. The amount of the 
fee owed by tho Secured Patty to the Debtor shall be credited against the balance owed under this 
Note fur each pound ofNC Material received and processed by the Debtor until said loan amount 
is paid in full. 

Upon failure of the undersigned to fulfill its obligations under the Agreement, tl1ePromissory Note or 
Chemical Product Sale Agreement 906NC02-0l, or upon an occurrence of default as specified therein, tho 
Secured Party may, as long as the default continues, declare all remaining sums due and owing with interest 
at the rate of twelve percent (12%) per annum, if not prohibited by law, othcnvise the highest rate that the 
Debtor can legally obligate itself to pay. 

The Debtor and any other party who may become liable for payment hereunder hereby consent to any and 
all extensions of time, renewals, waivers and modifications oftho security that may be granted by the 
Secured Party and agree that suit may be brought and maintained against them, individually or ln joint at 
the discretion of the Secured Party, for the payment hereof; and waive presentment, demand for repayment, 
notice of nonpayment, notice of dishonor or aU other such notices in connectioll with this Promissory Note; 
and agrea to pay, if permitted by law, all expenses incurred in collection, including reasonable attorney 
fees; and hereby waive all benefits ofvaluation, appraisement ami exemption laws. The Debtor and any 
other party who may become liable for payment hereunder further agree that the Secured Party may bring 
any legal proceedings it deems necessary to enforce repayment and performance of the obligations of the 
Debtor evidenced by this Promissory Note alld specified with the Security Agreement in any court within 
the State of Delaware in which this Promissory Note is payable. Service of Process may be made upon 
each such party by mailing a copy of the sununons to such party at it last know address. 

Any provision hereof contrary to, prohibited by or invalid under law shall be inapplicable and deemed 
omitted herefrom, but shall not invalidate the remaining provisions herein. 

This note shall be subject to and governed under the laws ofthe state ofLouisiana. 

DEBTOR 

By 

Title: 

Date 

; . 
307958-3 
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PURCHASE MONEY SECURITY AGREEMENT 

The proiies to tllis agreement are: 

Secured Party: AQUALON COMPANY 
Hercules Plaza 
1313 North Market Street 
Wilmington, DE 19894-0001 · 
(the "Secured Party") 

Debtor: EXPLO SYSTEMS, INC. 
1702 Fotuih Street 
Minden, LA 71055 

(the "Debtor") 

1. Agreement Date. The effective date of this Agreement is February 19, 2002, 

2. Statement of Purpose. This Security Agreement secures a Joan made by the Secured Party to the 
Debtor in order to enable the Debtor to acquire rights in the collateral described on Exhibit A annexed 
hereto and made part hereof(the "Collateral"). The loan is evidenced by that cettain promissory nott> 
dated the date hereof, made by the Debtor, payable to the Secured Party, in the principal amount of 
FIVE HUNDRED THOUSAND DOLLARS ($500,000.00) (the ''Note"). The loan is made only on the 
clear understanding and the express commitment of the Debtor to apply any and all advances so made 
exclusively to the acquisition of rights in or use of the CollateraL 

· 3. Grant of Security Interest. The Debtor hereby gt·ants to the Secured Patty a purchase money security 
interest in the Collateral to secure the full and punctual payment and performance by the Debtor when 
due of all obligations, indebtedness, and liabilities of the Debtor to the Secured P!Uty, whether undet' 
the Note, the loan, or otherwise, whether direct or indirect, absolute or contingent, due or to become 
due, now existing or hereafter arising, including all future indebtedness and advances, together with 
interest, attorneys' fees, expenses of collection, and all costs (the "Obligations"). 

4. Manner ofLoan Advance. The advance shall be made by check payable to the Debtor in the amount 
ofFIVEHUNDRED THOUSAND DOLLARS ($500,000.00). All monies advanced hereunder 
MUST BE APPLJED EXCLUSIVELY to the Debtor's acquisition of rights in or use ofthe Collateral. 

5. Obligation of Debtor and Repayment. The Debtor shall be obligated to repay the loan through the 
servicing of the Secured Party's Nitrocellulose (NC) Product in accordance with the following terms: 

Debtor shall be owed by the Secured Patiy a per pound fee of$0.895 for NC Product received 
from the Secured Party's Parlin, New Jersey facility and $0.835 per pound fee for NC Product 
received from the Highland Industrial Park, located in East Camden, Arkansas. The amount of the 
fee owed by the Secured Party to the Debtor shall be credited against the loan on a pound by 
pound basis until said loan amount is paid in full, 

6. Warranties and Commitments. 

a) Title. The Debtoris and will remain the owner of the Collateral, which is at present and will 
continue to be free and clear of any and all liens, claims, encumbrances, and tho like save for this 
security interest, and the Debtor has full authority to purchase, use and grant a security interest in 
the same. 

b) Negative Pledge. The Debtor agrees that during the course of this Agreement and as long as its 
obligation remains outstanding, the Debtor will not grant a security interest in the Collateral to any 
p!Uty without the prior written consent of the Secured Party. 

c) Liens and _Encumbrances. The Debtor agrees t1Utt during the course of this Agreement the Debtor 
will keep tlw Collateral fi·ee fi·om !UlJ liens, encumbrances rotd the like. 

d) Sale of Collateral. The Debtor will not sell, offer for sale, transfer, or dispose of the Collateral 
without the prior written consent of the Secured Party. 

e) Unlawful Use of Collateral. The Debtor will not use or permit any person to use the Collateral in 
a manner inconsistent with the Secured Party's secured interest herein or prollibited by law or in 
violation of any policy of insurance. 
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l) Care of Collateral. The Debtor agrees to maintain the Collateral in good order and repair at all 
limes and will not waste or destroy the Collateral or any part of it. 

g) Taxes. Debtor agrC<lS to pay all taxes and assessments on the Collateral subject to this Agreement 
or on this Agreement, as required and when due. 

h) · Ulli!tion of Collateral. The Debtor warrants that the Collateral subject to this Agreement wilt be 
located and remain at its fi\cility at 1702 Fourth Street, Minden, Louisiana, and that no changes in 
such location are contemplated in the foreseeable future. In the event of any change in the 
location of the Collateral, the Debtor agrees to so inform the Secured Party in writing at least ten 
(I 0) days prior to the change. 

i) Insurance. Debtor shall maintain adequate theft, fire and casualty insurance to cover the Collateral 
and such policy(ies) shall name the Secured Party as Joss payee. Debtor shall provide a copy of 
the Certificate oflnsurance for each such policy obtained to the Secured Party. 

j) Place of Business. Debtor warraots that the above identified address is its principal place of 
business and that Debtor does not contemplate a change in such address in the immediate future. 
Debtor shall notify the Secured Party at least ten (10) days prior to any change in tho Debtor's 
business address. 

k) Coroorate Authority. The Debtor warrants that (1) it is duly organized and existing under the laws 
ofthe state of Louisiana, (2) it is qualified and in good standing in all state.s in which it is doing 
business, and (3) that the executio11and performance ofthis Agreement are within the Debtor's 
corporate powers, have been duly authorized and are not in contravention of any law or the 
Debtor's charter or any agreement or undertaking of which the Debtor is a party or by which it is 
bound. 

I) Principal Use of Collateral. The Debtor watTants that the principal use to which the Collateral is 
OI' shall be applied is fur the processing of the Secured Party's NC Product for re-use by the 
Debtor. 

7. Financing Statements and Other Documents. The Debtor agrees to execute one or more of those 
documents necessary for the Secured Party to petfect its purchase money security interest in the 
Collateral. Debtor expressly agrees to sign such documents on the request oft he Secured Party and 
authorizes Ute Secured Party, in case of need, to sign such documents in its stead with full power of 
substitution as the Debtor's attorney in fact. Debtor further agrees to fully cooperate with the Secured 
Party in executing such documents, or any amendments or extension thereof, as may be deemed 
necessary or advisable by the Secured party in order to maintain and continue its purchase money 
security interest under this Agreement. 

8. Right oflnspection. The Secured Party has the right to inspect the Collateral at any reasonable place 
and time, and in any reasonable manner. 

9. Default. It is agreed that the following events shall constitute a default lmder !Ius Agreement: 

a) Nonperformance. Any failureofUte Debtor to petform or observe fttlly and in a satisfactory 
manner the terms of this Agreement, the Promissory Note or Chemical Product Sale Agreement 
906NC02-0l. , 

b) False Warranties or R!ljlresentatiQ!JJ!. Any warranty or representation made to the Secured Party in 
order to induce the advancement of the loan to the Debtor, whether made by the Debtor or others 
on the Debtor's behalf and whetlter made within this Agreement, UtePromissmy Note, Chemical 
Product Sale Agreement 906NC02-01, or in related documents, if incorrect in any material 
respect. 

c) Levy and Attachment. Seizure, attachment, or levy on atty property of the Debtor, whether 
covered by this Agreement or not. 

d) l11Solvency. If(l) the Debtor becomes insolvent; (2) the Debtor becomes subject to any proceeding 
under the bankruptcy or insolvency laws, including an assignment for tl1a benefit of creditors; or 
(3) UJCDebtor has its property placed under tho custody of a receiver or trustee. 

e) Change in Operations. The dissolution or any temtination of the existence of the Debtot; any 
forfeiture of its rights to do business, as well as any merger or consolidation. 

2 
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1) Loss or Destruction of Collateral. The theft, loss, destmction oJ', or substantial damage to the 
Collateral whether in whole or part. 

g) Unauthorized Use. The sale, transfer, ot'use of the Collateral except as authorized in tlus 
Agreement. 

lO. Acceleration Upm!Default. In the event of any default under this Agreement the entire Indebtedness 
secured by this Agreement shall become immediately due and payable. 

11. Remedies Upon Default. If Debtor should at any time default or breach this Security Agreemen~ or 
should any default or event of default occur or exist under this Security Agreement for any reason 
whatsoeve1~ 

(i) it shall be lawful for, and Debtor does hereby authorize Secured Party, without making a 
demand or putting Debtor in default, the same being hereby expressly waived, to cause 
all or any part of the Collateral at Secured Party's sole discretion, to be seized and sold 
under executory or other legal process, issued by a court of competent jurisdiction with m· 
without appraisement, Debtor hereby waiving tlte benefit or any and all laws or parts of 
laws relative to appraisement of property and consenting that the Collateral be sold 
without appraisement, at the option of Secured Party, as an entirety or in parcels as 
Secured Party inay determine, to the highest bidder, for cash or on such other tet111S as tl1e 
plaintiff in such proceeding may direct; and 

(ii) Secured Party shall have any other rights and remedies contained in the Louisiana 
Commercial Laws- Secured Transactions, Title 10, Section 9-101 .!<\ ~· ("Chapter 9") 
or other applicable laws. 

In the exercise of any rights and remedies following a breach, default, or event of default, to the 
extent peonitted by law, (i) the sale by Secured Party of the Collateral, or any part thereoJ', may be in 
any number of lots at public or private sale; (ii) Secured Party may purchase all or any part of the 
Collateral at public or private salo, and i11 lieu of actual payment of the purchase price may set-off the 
amount of such purchase price against any sum or obligations owed under this Agreement; (iii) any 
sales of the Collateral may be adjourned from time to time with or without notice; (iv) Secured Party 
may, in its sole and absolute discretion, cause the Collateral to remain on Debtor's premises, at 
Debtor's expense, pending sale or other disposition thereof; (v) Secured Party shall have the right to 
conduct such sales on Debtot .. s premises or elsewhere, at Debtor's expense, on such occasion o1· 
occasions as Secured Party may see fit; (vi) Debtor shall execute and deliver, or cause to be executed 
and delivered, such instruments, documents, assignments, deeds, waivers, certificates and affidavits 
and take such fhrther action as Secured Party shalt require in connection with such sale; and (vii) if 
Debtor fails to carry out its obligations set out in subpart (vi) above, Debtor hereby ccnstiMes Secured 
Party as its attornoy-in~fact to execute any such instrument~ documentJ assignme11t, deed, waiver~ 
certificate or affidavit on behalf ofDebtor and in its name. 

12. Co11mssion ofJudgment. For the purpose of permitting executmy process under the laws of the State 
of Louisiana, the Debtor hereby confesses judgment in favor of the Secured Party for all Obligations 
up to the maximum amount ofFIVEHUNDRED THOUSAND AND N0/100 ($500.00) Dollars at 
any time outstanding. 

13. Waivers. The Debtor hereby waivers: 

307961-2 

(i) the benefit of appraisement provided for in Articles 2332, 2336, 2723 and 2724 of the 
Louisiana Code of Civil Procedure, to the extent applicable, and all other laws conferring 
the same; 
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(ii) the demand and three {3) days notice of demand as provided in Articles 2639 and 2721 of 
the Louisiana Code of Civil Procedure; 

(iii) the notice of seizure provided by Articles 2293 and 2721 of the Louisiana Code of Civil 
Procedure; and 

(iv) the three (3) days delay provided for in Articles 2331 and 2722 of the Louisiana Code of 
Civil Procedure. 

14. Miscellaneous. The Debtor designates the Secured Party, or, at the option ofthe Secured Party, any 
person or entity named by the Secured Party at the tiltle of seizure of Collateral, to serve as keeper of 
such seized Collateral pursuant to La. R.S. 9:5136 tl ~· Debtor agrees to pay the reasonable fee of 
such keeper. Such fee shall be determined by the court having jurisdiction of the proceeding to enforce 
this Security Agreement. 

Tl1e Collateral seized may be sold for cash or on such other terms as the Secured Party may direct. 

Any declaration of fact made by authentic act before a notaty public in the presence of two 
witnesses by a porson declaring that such facts lie within his knowledge shall constitute autlwntic 
evidence of such .fuels for the purpose of executoty proeess. 

15. Choice ofLaw. This Agreement shall be governed by and interpreted in accordance with the laws of 
tho state of Louisiana in all save the perfeetio11 of the security interest as required by the Uniform 
Commercial Code. 

16. Severability. Itt the event that any provisio11 of this Agreement shall be found to be unenforceable In 
any legal proceeding, the remaining provisions shall remain in force and effect. 

IN Wll'NESS WHEREOF AND AGREEMENT THEITh'TO, the parties have signed this Agreement as 
of the date first set forth above. 

DEBTOR 

By 

EXPLO SYSTEMS, INC. 

DavidA. Smith fc\J{~ 
Title: Vice President 

Date .;)_,1·-::>.A:>/ ;u:K:rz....... 
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SECURED PARTY 

AOUALON COMPANY 

By ~J/Jt' 
Title: Co'l"p,5ea'l .tCrn.(o«.ns .. ; 

r 
Date L.--- 1--¥- 6 '1---- _.j pi y 
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EXHIBIT A 

SECURED COLLATERAL 

Any and aU equipment purchased with the $500,000 advance made in connection with the Purchase Money 
Security Agreement and serving as Collateral Sllbject to the security interest outlined within the Agreement, 
including, without limitation, one certain Nitrocellulose Recovery processing equipment unit and all 
component patts and accessories thereof, and aU proceeds tltereof. The component parts and accessories of 
the processing equipmentlmit include but are not necessarily limited to the following: 

NUMBER DESCRIPTION 
1 BOWIE EMULSION TRANSFER PUMP 

CHAR-LYNN HYDRAUUC MOTOR (MOD. 2000) 

1 RED LION TOTALIZER 
.1 DRUM SCALE (fi·om McMaster Carr) 
1 ZMW RIBBON BLENDER 
1 CHAR-LYNNHYDRAULICMOTOR(MOD. 4000) 

1 ALL WEILER PACKAGING MACHINE PUMP 
1 CHAR-LYNNHYDRAULICMOTOR(MOD. 2000) 

1 RED LION PRE STOP COUNTER 
1 RUPTURE DISK 
1 WIKA PRESSURE SWITCH 
1 HOLDING HOPPER . 
1 HOLDING HOPPER, BREAKER 
1 PRINCO LEVEL PROBE 
1 RHEEM TIPPER TIE 
1 FORKLlPT 
l DOZIERDRUMHANDLER/DUMPER 
1 DOZIER AIR CHAIN HOIST 
1 DOZIERI-BEAMTROLLY 

CONVEYORS 
l INCLINE CONVEYOR (from Fed IDll & Son) 
4 10' ALUMINUM ROLLER CONV. (from Dozier) 
1 5' ALUMINlJMROLLER CONV. (from Dozier) 
4 DOZIERCONVEYORSTANDS 
1 35 HP AIR COMPRESSOR 
1 HYDRAULIC POWER UNIT 
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Agreement and Plan of Merger Page 6 of84 

AGREEMENT AND PLAN OF MERGER dated as of July 10, 2008 among ASHLAND INC., a Kentucky corporation 
("Parent"), ASHLAND SUB ONE, INC., a Delaware corporation ("Sub") and a wholly owned subsidiary of Parent, and 
HERCULES IN CORPORA TED, a Delaware corporation (the "Company" and, together with Parent and Sub, the "parties"). 

WHEREAS, the Board of Directors of Parent has determined that this Agreement and the transactions contemplated by 
this Agreement, including the merger (the "Merger") of Sub with and into the Company, taken together, are advisable for, 
fair to and in the best interests of Parent and its stockholders and, by resolutions duly adopted, has approved and adopted this 
Agreement; 

WHEREAS, the Board of Directors of the Company (the "Company Board") has determined that this Agreement and 
the transactions contemplated by this Agreement, including the Merger, taken together, are advisable for, fair to and in the 
best interests of the Company and its stockholders and, by resolutions duly adopted, has approved and adopted this 
Agreement and resolved to recommend that the Company's stockholders approve and adopt this Agreement; and 

WHEREAS, the Board of Directors of Sub has approved and adopted this Agreement and Parent, as the sole stockholder 
of Sub, has approved and adopted this Agreement. 

NOW, THEREFORE, in consideration for the various representations, warranties, covenants and agreements contained 
in this Agreement, the parties agree. as follows: 

ARTICLE! 

The Merger 

SECTION 1.0 I. The Merger. On the terms and subject to the conditions set forth in this Agreement, and in accordance 
with the General Corporation Law of the State of Delaware (the "DGCL"), Sub shall be merged with and into the Company 
at the Effective Time. At the Effective Time, the separate corporate existence of Sub shall cease and the Company shall 
continue as the surviving corporation. The Company, as the surviving corporation in the Merger, is sometimes referred to in 
this Agreement as the "Surviving Comoration." The Merger and the other transactions contemplated by this Agreement 
(excluding the Financing) are referred to in this Agreement collectively as the "Transactions." 

SECTION 1.02. Closing. l11e closing (the "Closing") of the Merger shall take place at the offices of Squire, Sanders & 
Dempsey L.L.P., 350 Park Avenue, New York, New York I 0022 at 9:00 a.m. as soon as practicable but in any event no later 
than the fifth Business Day (or by January 26,2009 if the Company Stockholder Approval is obtained between December 19, 
2008 and January 19, 2009) following the date upon which all of the conditions set forth in Article VII are satisfied or waived 
(other than those conditions that by their nature are to be satisfied at the Closing, but subject to the satisfaction or (to the 
extent permitted by Law) waiver of those conditions), or at such other place, time and date as shall be agreed in writing 
between Parent and the Company; provided, however, that if all the conditions set forth in Article VII shall not have been 
satisfied or (to the extent permitted by Law) waived on such fifth Business Day, then the Closing shall take place on the first 
Business Day on which all such conditions shall have been satisfied or (to the extent permitted by Law) waived. The date on 
which the Closing occurs is referred to in this Agreement as the "Closing Date." 

- I -
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Agreement and Plan of Merger Page 7 of84 

SECTION 1.03. Effective Time. Subject to the provisions of this Agreement, as soon as practicable on the Closing Date, 
the parties shall file with the Secretary of State of the State of Delaware, a certificate of merger (the "Certificate of Merger") 
in such form as is required by and executed in accordance with Section 251 of the DGCL, and as soon as practicable on or 
after the Closing Date, shall make all other filings or recordings required under the DGCL. The Merger shall become 
effective upon the filing of the Certificate of Merger with the Secretary of State of the State of Delaware, or at such later time 
as Parent and the Company shall agree and specifY in the Certificate of Merger (the time the Merger becomes effective being 
the "Effective Time,'). 

SECTION 1 .04. Effects of the Merger. From and after the Effective Time, the Merger shall have the effects set forth in 
Section 259 of the DGCL. Without limiting the generality of the foregoing and subject thereto, at the Effective Time, all the 
property, rights, privileges, immunities, powers and franchises of the Company and Sub shall vest in the Surviving 
Corporation and all debts, liabilities and duties of the Company and Sub shall become the debts, liabilities and duties of the 
Surviving Corporation. 

SECTION 1.05. Certificate of Incorporation and Bylaws. At the Effective Time, without any further action on the part 
of Parent, the Company or Sub, (a) the Restated Certificate of Incorporation of the Company (the "Company Certificate") 
shall be amended and restated so as to read in its entirety as set forth on Exhibit A to this Agreement and, as amended, such 
Company Certificate shall be the Certificate of Incorporation of the Surviving Corporation and (b) the Amended and Restated 
Bylaws of the Company shall be amended and restated so as to read in their entirety as set forth on Exhibit B to this 
Agreement and, as so amended, shall be the Bylaws of the Surviving Cmporation, in each case until amended in accordance 
with (i) the DGCL, (ii) the provisions of such Certificate of Incorporation and Bylaws and (iii) the terms of this Agreement, 
including the obligations set forth in Section 6.08. 

SECTION 1 .06. Directors and Officers. From and after the Effective Time, (i) the directors of Sub shall be the directors 
of the Surviving Corporation and (ii) the officers of Sub shall be the officers of the Surviving Corporation, in each case until 
the earlier of their resignation or removal, or until their respective successors are duly elected or appointed and qualified. 

ARTICLE II 

Effect on the Capital Stock of the Constituent Comorations: Exchange of Cei1ificates 

SECTION 2.0 I. Effect on Capital Stock. At the Effective Time, by virtue ofthe Merger and without any action on the 
part of the holder of any shares of Company Common Stock or any shares of capital stock of Parent or Sub: 

(a) Capital Stock of Sub. Each share of common stock, no par value per share, of Sub issued and outstanding 
immediately prior to the Effective Time shall be converted into and become one fully paid and nonassessable share of 
common stock, no par value per share, of the Surviving Corporation. 

-2-
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(b) Cancellation of Treasury Stock and Parent-Owned Stock. Each share of common stock, no par value, of the 
Company (the "Companv Common Stock") that is held by the Company as treasury stock and each share of Company 
Common Stock that is owned directly or indirectly by Parent or Sub immediately prior to the Effective Time shall no longer 
be outstanding and shall automatically be cancelled and shall cease to exist, and no consideration shall be delivered in 
exchange for such shares. 

(c) Conversion of Company Common Stock. Subject to Section 2.02( e), each share of Company Common Stock 
issued and outstanding immediately prior to the Effective Time (including any shares of Company Common Stock that are 
owned by a wholly owned Subsidiary of the Company, but excluding shares to be cancelled in accordance with Section 2.01 
(b) and any Appraisal Shares (as defmed below)) shall be converted into the right to receive (i) 0.0930 (the "Exchange 
Ratio") of a validly issued, fully paid and nonassessable share of common stock, par value $0.0 I per share (the "Parent 
Common Stock"), of Parent (the "Stock Consideration") and (ii) $18.60 in cash, without interest (the "Cash Consideration" 
and, together with the Stock Consideration, the "Merger Consideration"). From and after the Effective Time, all shares of 
Company Common Stock converted into the right to receive the Merger Consideration pursuant to this Section 2.0l(c) shall 
no longer be outstanding and shall automatically be cancelled and shall cease to exist, and each holder of a certificate which 
immediately prior to the Effective Time represented any such shares of Company Common Stock (each, a "Certificate") shall 
cease to have any rights with respect to such shares, except the right to receive the Merger Consideration, any dividends or 
other distributions payable pursuant to Section 2.02(c) and cash in lieu of any fractional shares payable pursuant to 
Section 2.02(e), in each case to be issued or paid in consideration therefor upon surrender of such Certificate in accordance 
with Section 2.02(b), without interest. Notwithstanding the foregoing, if between the date of this Agreement and the Effective 
Time, the outstanding shares of Parent Common Stock or Company Common Stock shall have been changed into a different 
number of shares or a different class, by reason of any stock dividend, subdivision, reclassification, recapitalization, split, 
combination or exchange of shares, or any similar event shall have occurred, then any number or amount contained in this 
Agreement that is based upon the number of shares of Parent Common Stock or Company Common Stock, as the case may 
be, will be appropriately adjusted to provide to Parent and the holders of Company Common Stock the same economic effect 
as contemplated by this Agreement prior to such event. 

(d) Appraisal Rights. Notwithstanding anything in this Agreement to the contrmy, shares of Company Common 
Stock issued and outstanding immediately prior to the Effective Time as to which the holder of such shares shall have (i) not 
voted in favor ofthe Merger nor consented thereto in writing, (ii) propedy complied with the provisions of Section 262 of the 
DGCL ("Section 262") as to appraisal rights and (iii) not effectively withdrawn or lost their rights to appraisal (each, an 
"Appraisal Share"), if any, shall not be converted into the Merger Consideration as provided in this Section 2.01, but rather 
the holders of Appraisal Shares shall be entitled to payment, solely from the Surviving Corporation, ofthe appraisal value of 
such Appraisal Shares to the extent pennitted by and in accordance with Section 262. At the Effective Time, all Appraisal 
Shares shall no longer be outstanding, shall automatically be 
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cancelled and shall cease to exist, and each holder of Appraisal Shares shall cease to have any rights with respect thereto, 
except the right to receive the appraisal value of such Appraisal Shares in accordance with the provisions of Section 262. 
Notwithstanding the foregoing, if (A) any holder of Appraisal Shares (I) under the circumstances permitted by and in 
accordance with the DGCL, fails to perfect or otherwise shall waive, withdraw or lose (through failure to perfect or 
othenvise) the right to dissent or its right to appraisal under Section 262, (2) fails to establish his entitlement to appraisal 
rights as provided in the DGCL or (3) fails to take any action the consequence of which is that such holder is not entitled to 
payment for his shares under the DGCL or (B) a court of competent jurisdiction shall determine that such holder is not 
entitled to appraisal under Section 262, then such holder shall forfeit the right to appraisal of such shares of Company 
Common Stock and such shares of Company Common Stock shall thereupon cease to constitute Appraisal Shares and such 
shares of Company Common Stock shall be deemed to have been converted as of the Effective Time into, and to have 
become, the right to receive the Merger Consideration as provided in this Section 2.01. The Company shall give reasonably 
prompt notice to Parent of any demands received by the Company for appraisal of any shares of Company Common Stock, 
withdrawals of such demands and any other notices pursuant to Section 262 received by the Company. Parent shall have the 
right to participate with the Company in and, prior to the Effective Time, in consultation with the Company, direct all 
negotiations and proceedings with respect to such demands. Prior to the Effective Time, the Company shall not, without the 
prior written consent of Parent (which shall not be unreasonably withheld, delayed or conditioned), voluntarily make any 
payment with respect to, or settle or offer to settle, any such demands, or agree to do any of the foregoing. 

SECTION 2.02. Exchange of Certificates: Exchange Procedures. 

(a) Exchange Agent. Prior to the Effective Time, Parent shall appoint a bank or trust company designated by Parent 
and reasonably acceptable to the Company (the "Exchange Agent") for the payment of the Merger Consideration. At or prior 
to the Effective Time, Parent shall deposit with the Exchange Agent, in trust for the benefit of the holders of Certificates, for 
exchange in accordance with this Article II through the Exchange Agent, certificates representing the shares of Parent 
Common Stock to be issued as Stock Consideration and cash in U.S. dollars an aggregate amount sufficient to pay the Cash 
Consideration.ln addition, Parent shall deposit with the Exchange Agent, from time to time as needed, cash in U.S. dollars 
sufficient to pay any dividend or other distributions to which such holders may become entitled pursuant to Section 2.02( c). 
All such Parent Common Stock and cash deposited with the Exchange Agent is hereinafter referred to as the "Exchange 
Fund." The Exchange Fund shall not be used for any other purpose than as set forth in this Section 2.02. 

(b) Exchange Procedures. As soon as reasonably practicable after the Effective Time, Parent shall cause the 
Exchange Agent to mail to each holder of record of a Certificate whose shares of Company Common Stock were converted 
into the right to receive the Merger Consideration, any dividends or other distributions payable pursuant to Section 2.02(c) 
and cash in lieu of any fractional shares payable pursuant to Section 2.02( e), the following: (i) a form of letter of transmittal 
(which shall specifY that delivery shall be effected, and risk ofloss and title to the Certificates shall pass, only upon proper 
delivery of the Certificates to the Exchange Agent and which shall be in customary form and contain customary provisions as 
reasonably agreed by the Company and Parent); and (ii) instructions for use in effecting the 
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surrender of the Certificates in exchange for the Merger Consideration, any dividends or other distributions payable pursuant 
to Section 2.02( c) and cash in lieu of any fractional shares payable pursuant to Section 2.02( e). Each holder of record of one 
or more Certificates shall, upon surrender to the Exchange Agent of such Certificate or Certificates, together with such letter 
of transmittal, duly executed, and such other documents as may reasonably be required by the Exchange Agent, be entitled to 
receive in exchange therefor (i) the amount of cash to which such holder is entitled pursuant to Section 2.0l(c), (ii) a 
certificate or certificates representing that number of whole shares of Parent Common Stock (after taking into account all 
Certificates surrendered by such holder) to which such holder is entitled pursuant to Section 2.0I(c), (iii) any dividends or 

. distributions payable pursuant to Section 2.02(c) and (iv) cash in lieu of any fractional shares payable pursuant to 
Section 2.02( e), and the Certificates so surrendered shall forthwith be cancelled. In the event of a transfer of ownership of 
Company Common Stock which is not registered in the transfer records of the Company, payment of the Merger 
Consideration in accordance with this Section 2.02(b) may be made to a person other than the person in whose name the 
Certificate so surrendered is registered if such Certificate shall be properly endorsed or otherwise be in proper form for 
transfer and the person requesting such payment shall pay any transfer Taxes required by reason of the transfer, or establish 
to the reasonable satisfaction of Parent that such Taxes have been paid or are not applicable. Until surrendered as 
contemplated by this Section 2.02(b), each Certificate shall be deemed at any time after the Effective Time to represent only 
the right to receive upon such surrender the Merger Consideration, any dividends or other distributions payable pursuant to 
Section 2.02( c) and cash in lieu of any fractional shares payable pursuant to Section 2.02( e). No interest shall be paid or will 
accrue on any payment to holders of Certificates pursuant to the provisions of this Article Il. 

(c) Treatment of Unexchanged Shares. No dividends or other distributions declared or made with respect to Parent 
Common Stock with a record date on or after the Effective Time shall be paid to the holder of any unsurrendered Certificate 
with respect to the shares of Parent Common Stock issuable upon surrender thereof, and no cash payment in lieu of fractional 
shares shall be paid to any such holder pursuant to Section 2.02( e), until the surrender of such Certificate in accordance with 
this Article Il. Subject to escheat, Tax or other applicable Law, following surrender of any such Certificate, there shall be 
paid to the holder of the Certificate representing whole shares of Parent Common Stock issued in exchange therefor, without 
interest, (i) at the time of such surrender, the amount of any cash payable in lieu of a fractional share of Parent Common 
Stock to which such holder is entitled pursuant to Section 2.02( e) and the amount of dividends or other distributions with a 
record date after the Effective Time theretofore paid with respect to such whole shares of Parent Common Stock and (ii) at 
the appropriate payment date, the amount of dividends or other distributions with a record date after the Effective Time but 
prior to such surrender and a payment date subsequent to such surrender payable with respect to such whole shares of Parent 
Common Stock. 

(d) No Further Ownership Rights in Company Common Stock. The shares of Parent Common Stock issued and 
cash paid in accordance with the terms of this Article Il upon conversion of any shares of Company Common Stock 
(including any cash paid pursuant to subsection (c) or (e) of this Section 2.02) shall be deemed to have been issued and paid 
in full satisfaction of all rights pertaining to such shares of Company Common Stock. From and after the Effective Time, 
there shall be no further registration of transfers on the stock transfer books of the Surviving Corporation of shares of 
Company Common Stock that were outstanding 
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immediately prior to the Effective Time. If, after the Effective Time, any certificates fonnerly representing shares of 
Company Common Stock are presented to the Surviving Corporation or the Exchange Agent for any reason, they shall be 
cancelled and exchanged as provided in this Article II. 

(e) No Fractional Shares. No certificates or scrip representing fractional shares of Parent Common Stock shall be 
issued upon the conversion of Company Common Stock pursuant to Section 2.01. Notwithstanding any other provision of 
this Agreement, each holder of shares of Company Common Stock converted pursuant to the Merger who would otherwise 
have been entitled to receive a fraction of a share of Parent Common Stock (after taking into account all Certificates 
delivered by such holder) shall be entitled to receive, from the Exchange Agent in accordance with the provisions of this 
Section 2.02(e), a cash payment in lieu of such fractional shares representing such holder's proportionate interest, if any, in 
the proceeds from the sale by the Exchange Agent (reduced by any fees of the Exchange Agent attributable to such sale) (as 
so reduced, the "proceeds") in one or more transactions of Parent Common Stock equal to the excess of (i) the aggregate 
number of shares of Parent Common Stock to be delivered to the Exchange Agent by Parent pursuant to Section 2.02(a) over 
(ii) the aggregate number of whole shares of Parent Common Stock to be distributed to the holders of Certificates pursuant to 
Section 2.02(b) (such excess being, the "Excess Shares"). TI1e parties acknowledge that payment of the cash proceeds in lieu 
of issuing certificates or scrip for fractional shares was not separately bargained-for consideration but merely represents a 
mechanical rounding off for purposes of avoiding the expense and inconvenience to Parent that would otherwise be caused 
by the issuance of fractional shares. As soon as practicable after the Effective Time, the Exchange Agent, as agent for the 
holders of the Certificates representing Parent Common Stock, shall sell the Excess Shares at then-prevailing prices on the 
New York Stock Exchange ("NYSE") in the manner provided in this Section 2.02( e). The sale of the Excess Shares by the 
Exchange Agent, for the benefit of the holders that would otherwise receive fractional shares, shall be executed on the NYSE 
at then-prevailing market prices and shall be executed in round lots to the extent practicable. Until the proceeds of such sale 
or sales have been distributed to the holders of shares of Company Common Stock, or the Exchange Fund is terminated, the 
Exchange Agent shall hold such proceeds in trust for the benefit of the holders of shares of Company Common Stock (the 
"Fractional Share Proceeds"). The Exchange Agent shall determine the portion of the Fractional Share Proceeds to which 
each holder of shares of Company Common Stock shall be entitled, if any, by multiplying the amount of the aggregate 
proceeds comprising the Fractional Share Proceeds by a fraction, the numerator of which is the amount of the fractional share 
interest to which such holder of shares of Company Common Stock would otherwise be entitled and the denominator of 
which is the aggregate amount of fractional share interests to which all holders of shares of Company Common Stock would 
otherwise be entitled. 

(f) Tennination of Exchange Fund. Any portion of the Exchange Fund (including the Fractional Share Proceeds) 
that remains undistributed to the holders of Company Common Stock for 12 months after the Effective Time shall be 
delivered to Parent, upon demand, and any holder of Company Common Stock who has not exchanged his shares of 
Company Common Stock in accordance with this Article II prior to that time shall thereafter look only to Parent for delivery 
ofthe Merger Consideration, any cash in lieu of fractional shares and any dividends and distributions to which such holder is 
entitled pursuant to this Article II. 

-6-

HERC00050 

http:/ /www.sec.gov/ Archives/edgar/data/46989/000 119312508150275/dex2l.htm 2/1112014 

024418



Agreement and Plan of Merger Page 12 of84 

(g) No Liabilitv. None of Parent, Sub, the Company or the Exchange Agent shall be liable to any Person in respect 
of any portion of the Exchange Fund delivered to a public official pursuant to any applicable abandoned property, escheat or 
similar Law. Any portion of the Exchange Fund which remains undistributed to the holders of Certificates immediately prior 
to such date on which the Exchange Fund would otherwise escheat to or become the property of any Govermnental Entity 
shall, to the extent permitted by applicable Law, become the property of Parent, free and clear of all claims or interest of any 
Person previously entitled thereto. 

(h) Investment of Exchange Fund. The Exchange Agent shall invest any cash in the Exchange Fund as directed by 
Parent in obligations of the United States. Any interest and other income resulting fi·om such investments shall be paid to 
Parent. 

(i) Withholding Rights. Each of Parent, the Surviving Corporation and the Exchange Agent (without duplication) 
shall be entitled to deduct and withhold from the consideration otherwise payable to any holder of Company Common Stock 
pursuant to this Agreement such amounts as may be required to be deducted and withheld with respect to the making of such 
payment under the Internal Revenue Code of 1986, as amended (the "Code"), or under any provision of federal, state, local or 
foreign Tax Law. To the extent that amounts are so withheld and paid over to the appropriate taxing authority, such amounts· 
shall be treated for all purposes of this Agreement as having been paid to the holder of Certificates in respect of which Parent, 
the Surviving Corporation or the Exchange Agent, as the case may be, made such deduction or withholding. 

(j) Lost Certificates. If any Certificate shall have been lost, stolen or destroyed, upon the making of an affidavit of 
that fact by the Person claiming such Certificate to be lost, stolen or destroyed and, if required by the Surviving Corporation, 
the posting by such Person of a bond, in such reasonable amount as Parent may direct, as indemnity against any claim that 
may be made against it with respect to such Certificate, the Exchange Agent shall issue, in exchange for such lost, stolen or 
destroyed Certificate, the Merger Consideration, any cash in lieu of fractional shares and any dividends and distributions on 
the Certificate deliverable in respect thereof pursuant to this Agreement. 

ARTICLE lli 

Representations and Warranties of the Company 

Except as disclosed in the Company SEC Documents filed prior to the date of this Agreement or in the disclosure letter 
delivered by the Company to Parent concurrently with the execution of this Agreement (the "Company Disclosure Letter") 
(which shall be arranged to correspond to the sections contained in this Article Ill and the disclosure in any section of the 
Company Disclosure Letter shall qualifY other sections in this Article lli to the extent that it is reasonably apparent that such 
disclosure also qualifies or applies to such other sections), the Company represents and warrants to Parent and Sub as 
follows: 

SECTION 3.01. Organization, Standing and Coroorate Power. The Company and each of its Subsidiaries (the 
"Company Subsidiaries") are duly organized, validly existing and in good standing under the laws of the jurisdiction in 
which each is organized and have all requisite . 
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power and authority and possess all governmental franchises, licenses, permits, authorizations and approvals (collectively, 
"Permits") necessary to enable each to own, lease or otherwise hold its properties and assets and to conduct its businesses as 
presently conducted (the "Companv Permits"), except where the failure to have such Company Permits, individually or in the 
aggregate, is not having or would not reasonably be expected to have a Material Adverse Effect on the Company. The 
Company and each Company Subsidiary is duly qualified or licensed to do business in each jurisdiction where the nature of 
its business or the ownership or leasing of its properties make such qualification necessary, other than in such jurisdictions 
where the failure to be so qualified or licensed, individually or in the aggregate, is not having or would not reasonably be 
expected to have, a Material Adverse Effect on the Company. The Company has delivered or. made available to Parent, prior 
to the execution of this Agreement, complete and accurate copies of the certificate of incorporation of the Company, as 
amended to the date of this Agreement (as so amended, the "Company Charter"), and the bylaws of the Company, as 
amended to the date of this Agreement (as so amended, the "Company Bylaws"). 

SECTION 3.02. Company Subsidiaries; Equity Interests. 

(a) The Company Disclosure Letter lists each Company Subsidiary and its form and jurisdiction of organization 
and, for each Company Subsidiary that constitutes a significant subsidiary within the meaning of Rule I -02 of Regulation S
X of the SEC (a "Significant Company Subsidiary") as of the date of this Agreement, each jurisdiction in which such 
Significant Company Subsidiary is qualified or licensed to do business. All the outstanding shares of capital stock of, or other 
voting securities or ownership interests in, each Company Subsidiary have been validly issued and are fully paid and 
nonassessable and are owned by the Company, by another Company Subsidiary or by the Company and another Company 
Subsidiary, free and clear of all pledges, liens, charges, mortgages, encumbrances and security interests of any kind or nature 
whatsoever (collectively, "Liens") except for Liens for Taxes that are not yet due and payable or for Liens of an immaterial 
amount for which the amount or validity is being contested in good faith and free of any other restriction (including any 
restriction on the right to vote, sell or othenvise dispose of such capital stock or other ownership interests), except for 
restrictions imposed by applicable securities laws. 

(b) Except for its interests in the Company Subsidiaries, neither the Company nor any Company Subsidiary owns, 
directly or indirectly, any equity or similar interest in, or any interest convertible into or exchangeable or exercisable for, any 
corporation, partnership, joint venture or other business association or entity, excluding equities or similar interests in any 
publicly-traded entity held for investment by the Company or the Company Subsidiaries and comprising less than 5% of the 
outstanding equities or similar interests of such entity. 

SECTION 3.03. Capital Structure. 

(a) The authorized capital stock of the Company consists of300,000,000 shares of Company Common Stock and 
2,000,000 shares of preferred stock, no par value (the "Company Preferred Stock" and, together with the Company Common 
Stock, the "Company Capital Stock"), of which 125,000 shares have been designated as Series A Junior Participating 
Preferred Stock (the "Company Series A Preferred Stock"). At the close of business on July 8, 2008, (i) I 12,663,180 shares 
of Company Common Stock were issued and outstanding, of which 

- 8-

HERC00052 

http://www.sec.gov/ Archives/edgar/data/46989/000 119312508150275/dex21.htm 2/1112014 

024420



Agreement and Plan of Merger Page 14 of84 

1,712,546 were Company Restricted Shares and 483,563 shares were held by an employee stock ownership plan trust under 
the Company's Savings and Investment Plan, Plan No. 020, (ii) no shares of Company Preferred Stock were issued or 
outstanding, (iii) 47,236,293 shares of Company Common Stock were held by the Company in its treasury, (iv) 8,954,274 
shares of Company Common Stock were reserved and available for issuance pursuant to the Company Stock Plans, of which 
3,880,914 shares were subject to issuance in payment of outstanding Company Stock Options and 151 ,905 shares were 
subject to issuance in payment of outstanding Company RSUs, (v) 6,604,214 shares of Company Common Stock were 
reserved for issuance upon exercise of warrants to purchase shares of Company Common Stock (the "Warrants") issued 
pursuant to the Warrant Agreement, dated as of July 27, 1999, between the Company and The Chase Manhattan Bank, as 
warrant agent (the "Warrant Agreement"), and (vi) 148,732 shares of Company Common Stock were reserved for issuance 
upon conversion ofthe Company's 8% Convertible Subordinated Debentures due 20IO (the "Convertible Debentures") 
issued pursuant to the indenture, dated as of August 15, 1985, between the Company and Bankers Trust Company, as trustee, 
(the "Convertible Debentures Indenture"). Except as set forth in this Section 3.03(a), at the close of business on July 8, 2008, 
no shares of capital stock or other voting securities or equity interests of the Company were issued, reserved for issuance or 
outstanding. After July 8, 2008, there have been no issuances by the Company of shares of capital stock of, or other equity or 
voting interests in, the Company, other than the issuance of Company Common Stock upon the exercise of Company Stock 
Options or pursuant to Company RSUs, in each case outstanding at the close of business on July 8, 2008 and in accordance 
with their terms on July 8, 2008, or upon the exercise of the Warrants or the conversion of the Convertible Debentures, in 
each case in accordance with their terms on July 8, 2008. Except as set forth in Section 3.03 of the Company Disclosure 
Letter, there are no outstanding stock appreciation, "phantom" stock, profit participation or dividend equivalent rights or 
similar rights with respect to the Company or any Company Subsidiary. 

(b) All outstanding shares of Company Capital Stock are, and all such shares that may be issued upon the exercise 
of Company Stock Options or Warrants, pursuant to Company RSUs or upon conversion of Convertible Debentures will be 
when issued, duly authorized, validly issued, fully paid and nonassessable and not subject to or issued in violation of any 
purchase option, call option, right of first refusal, preemptive right, subscription right or any similar right under any provision 
of the DGCL, the Company Charter, the Company Bylaws or any Contract to which the Company is a party or otherwise 
bound. Except for the Convertible Debentures, there are not any bonds, debentures, notes or other indebtedness of the 
Company having the right to vote (or convertible into, or exchangeable for, securities having the right to vote) on any matters 
on which holders of Company Common Stock may vote ("Voting Company Debt"). Except for the Company Stock Options, 
the Company RSUs, the Warrants and the Convertible Debentures, there are not issued, reserved for issuance or outstanding 
(x) any securities of the Company convertible into or exchangeable or exercisable for shares of capital stock or other voting 
securities or equity interests of the Company or (y) any warrants, calls, options or other rights to acquire from the Company 
or any Company Subsidiary or Affiliate, or any obligation of the Company or any Company Subsidiary or Affiliate to issue 
any capital stock, voting securities, equity interests or securities convertible into or exchangeable or exercisable for capital 
stock or voting securities of the Company. Except for the Company Stock Options, the Company RSUs, the Warrants and the 
Convertible Debentures, there are not any outstanding obligations of the Company or any of the Company Subsidiaries or 
Affiliates to 
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repurchase, redeem or otherwise acquire any capital stock ofthe Company or any securities referred to in clauses (x) or (y) of 
the immediately preceding sentence or to issue, deliver or sell, or cause to be issued, delivered or sold, any capital stock of 
the Company or any such securities. Neither the Company nor any of the Company Subsidiaries or Affiliates is a party to any 
voting agreement with respect to the voting of any capital stock of the Company or any such securities. Except under the 
Company Benefit Plans and except for the Company Stock Options, the Company RSUs, the Warrants and the Convertible 
Debentures, there are no outstanding (I) securities of the Company or any of the Company Subsidiaries or Affiliates 
convertible into or exchangeable or exercisable for shares of capital stock or voting securities or equity interests of any 
Company Subsidiary, (2) warrants, calls, options or other rights to acquire from the Company or any Company Subsidiary, or 
any obligation of the Company or any Company Subsidiary to issue, any capital stock, voting securities, equity interests or 
securities convertible into or exchangeable or exercisable for capital stock or voting securities of any Company Subsidiary or 
(3) obligations of the Company or any of the Company Subsidiaries or Affiliates to repurchase, redeem or otherwise acquire 
any securities of any Company Subsidiary or to issue, deliver or sell, or cause to be issued, delivered or sold, any securities of 
any Company Subsidiary. The Warrant Agreement and the Conve11ible Debentures Indenture have not been amended or 
supplemented from adoption through the date of this Agreement. The Company has delivered to Parent a complete and 
correct copy of the Warrant Agreement and the Convertible Debentures Indenture. 

SECTION 3.04. Authority: Execution and Delivery; Enforceabilitv. 

(a) The Company has all requisite corporate power and authority to execute and deliver this Agreement, to perform 
its obligations hereunder and, subject to receipt of the Company Stockholder Approval, to consmmnate the Transactions. The 
execution and delivery by the Company of this Agreement and the consummation by the Company of the Transactions have 
been duly authorized by the Company Board, by unanimous vote of those present at a meeting duly called and determined 
that the terms of this Agreement are advisable for, fair to, and in the best interests of, the Company and its stockholders. The 
Company Board at such meeting also unanimously resolved to recommend that the Company's stockholders approve and 
adopt this Agreement, and has directed that this Agreement be submitted to the Company's stockholders for adoption at a 
duly held meeting of such stockholders (the "Company Stockholder Meeting"). Except for the Company Stockholder 
Approval, no other corporate proceedings on the part of the Company are necessary to authorize or adopt this Agreement or 
to consummate the Transactions. The Company has duly executed and delivered this Agreement, and, assuming the due 
authorization, execution and delivery by Parent and Sub, this Agreement constitutes the Company's legal, valid and binding 
obligation, enforceable against it in accordance with its terms. 

(b) No "fair price," "moratorium," "control share acquisition" or other similar anti-takeover statute or regulation or 
any anti-takeover provision in the Company Charter (including Article Ninth) or the Company Bylaws is, or at the Effuctive 
Time will be, applicable to the Merger or the other Transactions. The Company Board has taken or caused to be taken all 
action so that Parent and Sub will not be prohibited from entering into a "business combination" with the Company or any of 
its Affiliates as an "interested stockholder'' (in each case as such term is used in Section 203 of the DGCL) as a result of the 
execution of this Agreement or the consummation of the Merger or the other Transactions. 
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SECTION 3.05. No Conflicts: Consents. 

(a) The execution and delivery by the Company of this Agreement do not, and the consummation of the Merger 
and the other Transactions and compliance with the terms of this Agreement will not, conflict with, or result in any violation 
of or default (with or without notice or lapse of time, or both) under, or give rise to a rigbt of termination, cancellation or 
acceleration of any obligation, to make an offer to purchase any indebtedness, or to loss of a material benefit under, or result 
in the creation of any Lien upon any of the properties or assets of the Company or any Company Subsidiary under, any 
provision of (i) assuming the Company Stockholder Approval is obtained, the Company Charter, the Company Bylaws or the 
comparable charter or organizational documents of any Significant Company Subsidiary, (ii) any contract, lease, license, 
indenture, note, bond, agreement, pennit, concession, franchise or other instrument (a "Contract'') to which the Company or 
any Company Subsidiary is a party or by which any oftheir respective properties or assets is bound or (iii) subject to the 
filings and other matters referred to in Section 3.05(b ), and assuming the Company Stockholder Approval is obtained, any 
judgment, order or decree ("Judgment") or statute, law (including common law), ordinance, rule or regulation ("Law"), in 
each case, applicable to the Company or any Company Subsidiary or their respective properties or assets, other than, in the 
case of clauses (ii) and (iii) above, any such matters that, individually or in the aggregate, are not having or would not 
reasonably be expected to have a Material Adverse Effect on the Company. 

(b) No consent, approval, license, permit, order or authorization ("Consent") of, or registration, declaration or filing 
with, or permit from, any federal, state, local or foreign government or any court of competent jurisdiction, administrative 
agency or commission or other governmental authority or instrumentality, domestic or foreign (a "Governmental Entity") is 
required to be obtained or made by or with respect to the Company or any Company Subsidiary in connection with the 
execution, delivery and performance of this Agreement or the consummation of the Transactions, other than (i) (A) the filing 
with the Securities and Exchange Commission (the "SEC") of the Proxy Statement/Prospectus in definitive fonn, (B) the 
filing with the SEC, and declaration of effectiveness, of the Form S-4 in which the Proxy Statement will be included, (C) the 
filing with the SEC of such reports under, and such other compliance with, the Securities Exchange Act of 1934, as amended 
(the "Exchange Act"), and the Securities Act of 1933, as amended (the "Securities Act"), and the rules and regulations 
thereunder, as may be required in connection with this Agreement, the Merger and the other Transactions and (D) the filing 
of such applications with, and compliance wilh requirements of, the NYSE, (ii) (A) compliance with and filings under the 
Hart-Scott-Rodino Antitrust Improvements Act of 1976, as amended, and the rules and regulations thereunder (the "HSR 
Act") and the termination ofthe waiting period required thereunder, (B) compliance with any applicable requirements under 
Council Regulation (EC) No. 139/2004 of20 January 2004 on the control of concentrations between undertakings (published 
in the Official Journal of the European Union on January 29,2004 at L 2411) (the "EC Merger Regulation") and (C) filings 
and approvals that to the Company's Knowledge are required to be made under any foreign antitrust, competition or similar 
Laws ("Foreign Antitrust Laws"), (iii) the filing of the Certificate of Merger with the Secretary of State of the State of 
Delaware and appropriate documents with the relevant 
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authorities of the other jurisdictions in which the Company is qualified to do business, (iv) such filings and approvals as are 
required to be made or obtained under the securities or "blue sky" laws of various states in connection with the issuance of 
Parent Common Stock pursuant to this Agreement and (v) such other items that, individually or in the aggregate, are not 
having or would not reasonably be expected to have a Material Adverse Effect on the Company. 

SECTION 3.06. SEC Documents: Undisclosed Liabilities. 

(a) The Company has furnished or filed all reports, schedules, forms, statements and other documents (including 
exhibits and other information incorporated therein) required to be furnished or filed by the Company with the SEC since 
January 1, 2006 (such documents, together with any documents filed with the SEC during such period by the Company on a 
voluntary basis on a Current Report on Form 8-K, but excluding the Proxy Statement/Prospectus, as supplemented and 
amended since the time of filing, being collectively referred to as the "Company SEC Documents"}. 

(b) Each Company SEC Document (i) at the time filed (and if amended or superseded by a filing or amendment 
prior to the date of this Agreement, then at the time of such filing and in the case of registration statements and proxy 
statements, on the dates of effectiveness and the dates of mailing, respectively), complied as to form in all material respects 
with the requirements of the Sarbanes-Oxley Act of2002 ("SOX") and the Exchange Act or the Securities Act, as the case 
may be, and the rules and regulations of the SEC promulgated thereunder applicable to such Company SEC Document and 
(ii) did not at the time it was filed (or if amended or superseded by a filing or amendment prior to the date of this Agreement, 
then at the time of such filing, or in the case of registration statements and proxy statements, then on the dates of 
effectiveness and the dates of mailing, respectively) contain any untrue statement of a material fact or omit to state a material 
fact required to be stated therein or necessary in order to make the statements therein, in light of the circumstances under 
which they were made, not misleading. Each of the consolidated financial statements of the Company included in the 
Company SEC Documents complied at the time it was filed (and if amended or superseded by a filing or amendment prior to 
the date of this Agreement, then at the time of such filing and in the case of registration statements and proxy statements, on 
the dates of effectiveness and the dates of mailing, respectively) as to form in all material respects with applicable accounting 
requirements and the published rules and regulations of the SEC with respect thereto, has been prepared in accordance with 
applicable generally accepted accounting principles ("GAAP") (except, in the case of unaudited statements, as pennitted by 
Form 10-Q of the SEC or otherwise by applicable Law) applied on a consistent basis during the periods involved (except as 
may be indicated therein or in the notes thereto) and fairly presented in all material respects (except, in the case of unaudited 
statements, as permitted by the rules and regulations of the SEC or othenvise by applicable Law) the consolidated financial 
position of the Company and its consolidated Subsidiaries as of the date thereof and the consolidated results oftheir 
operations and cash flows for the periods shown (subject, in the case of unaudited statements, to normal year-end audit 
adjustments). 

(c) Neither the Company nor any Company Subsidiary has any material liabilities or obligations of any nature, 
whether or not accrued, contingent or otherwise, that would be required by GAAP to be reflected on a consolidated balance 
sheet of the Company and 
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its Subsidiaries (or in the notes thereto), other than those liabilities or obligations (i) incurred after December 31, 2007 in the 
ordinary course of business consistent with prior practice and not prohibited by this Agreement, (ii) permitted or 
contemplated by this Agreement or (iii) that have been discharged or paid in full in the ordinary course of business. 

(d) Each of the principal executive officer of the Company and the principal financial officer ofthe Company (or 
each former principal executive officer of the Company and each former principal financial officer of the Company, as 
applicable), or persons performing similar functions, has made all applicable certifications required by Rule 13a-14 or !Sd-14 
under the Exchange Act and Sections 302 and 906 of SOX with respect to the Company SEC Documents, and the statements 
contained in such certifications adhere to the requirements of SOX. None of the Company or any ofthe Company 
Subsidiaries or Affiliates has outstanding, or has arranged since the effectiveness of Section 402 of SOX any outstanding, 
"extensions of credit" to directors or executive officers within the meaning of Section 402 of SOX. To the Knowledge of the 
Company, the Company's outside auditors and its principal executive officer and principal financial officer will be able to 
give, without qualification, the certifications and attestations required pursuant to SOX when next due. 

(e) The Company maintains a system of"intemal control over financial reporting" (as defmed in Rules 13a-15(f) 
and 15d-15(f) of the Exchange Act) sufficient to provide reasonable assurance regarding the reliability of financial reporting 
and the preparation of financial statements in conformity with GAAP, together with the other reasonable assurances included 
in the above-referenced definition. 

(f) The "disclosure controls and procedures" (as defmed in Rules 13a-15(e) and 15d-15(e) of the Exchange Act) 
utilized by the Company are reasonably designed to ensure that all information (both fmancial and non-financial) required to 
be disclosed by the Company in the reports that it files or submits under the Exchange Act is recorded, processed, 
summarized and reported within the time periods specified in the rules and forms of the SEC, and that all such information 
required to be disclosed is accumulated and communicated to the Company's management as appropriate to allow timely 
decisions regarding required disclosure and to enable the principal executive officer and principal financial officer of the 
Company to make the certifications required under the Exchange Act with respect to such reports. 

(g) Neither the Company nor any of the Company Subsidiaries or Affiliates is a party to, or has any commitment to 
become a party to, any joint venture, off-balance sheet partnership or any similar Contract (including any Contract or 
arrangement relating to any transaction or relationship between or among the Company and any of the Company Subsidiaries 
or Affiliates, on the one hand, and any unconsolidated Affiliate, including any structured finance, special purpose or limited 
purpose entity or Person, on the other hand or any "off-balance sheet arrangements" (as defined in Item 303(a) of Regulation 
S-K under the Exchange Act)), where the result, purpose or intended effect of such Contract is to avoid disclosure of any 
material transaction involving, or material liabilities of, the Company or any of the Company Subsidiaries in the Company's 
or such Company Subsidiary's published financial statements or other Company SEC Documents. 
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(h) Since January I, 2006, the Company has not received any oral or written notification of any (x) "significant 
deficiency" or (y) "material weakness" in the Company's internal control over financial reporting. There is no outstanding 
"significant deficiency" or "material weakness" that has not been appropriately and adequately remedied by the Company, as 
certified by the Company's independent accountants. For purposes of this Agreement, the terms "significant deficiency" and 
"material weakness" shall have the meanings assigned to them in Exchange Act Rule 12b-2, as in effect on the date of this 
Agreement. 

(i) Since January I, 2006, (i) neither the Company nor any of its Subsidiaries, nor, to the Knowledge of the 
Company, any director, officer, employee, auditor, accountant or representative of the Company or any of its Subsidiaries, 
has received any material written (or, to the Knowledge of the Company, oral) complaint, allegation, assertion or claim, 
alleging that the Company or any of its Subsidiaries has engaged in illegal accounting or auditing practices and (ii) no 
attorney representing the Company or any of its Subsidiaries, whether or not employed by the Company or any of its 
Subsidiaries, has reported evidence of a material violation of securities laws, breach of fiduciary duty or similar violation by 
the Company or any of its Subsidiaries or their respective officers, directors, employees or agents to the Board of Directors of 
the Company or any committee thereof or to any director or officer of the Company. 

U) The Company has no unresolved comments from the staff of the SEC relating to the Company's filings with the 
SEC. 

(k) None of the Company Subsidiaries is, or has at any time since January I, 2006 been, individually subject to the 
reporting requirements of Sections 13(a) and J5(d) of the Exchange Act. 

SECTION 3.07. Information Supplied. None of the information supplied or to be supplied by the Company for inclusion 
or incorporation by reference in (i) the registration statement on Form S-4 to be filed with the SEC by Parent in collllection 
with the Share Issuance (the "Fonn S-4") will, at the time the Form S-4 is filed with the SEC, at any time it is amended or 
supplemented or at the time it becomes effective under the Securities Act, contain any untrue statement of a material fact or 
omit to state any material fact required to be stated therein or necessary to make the statements therein not misleading, or 
(ii) the Proxy Statement/Prospectus will, at the date it is fust mailed to each of the Company's stockholders or at the time of 
the Company Stockholder Meeting, contain any untrue statement of a material fact or omit to state any material fact required 
to be stated therein or necessary in order to make the statements therein, in light of the circumstances under which they are 
made, not misleading. The Proxy Statement/Prospectus will comply as to form in all material respects with the requirements 
of the Exchange Act and the rules and regulations thereunder, except that no representation is made by the Company with 
respect to statements made or incorporated by reference therein based on information supplied by Parent or Sub in writing for 
inclusion or incorporation by reference in the Proxy Statement/Prospectus. 

SECTION 3.08. Absence of Certain Changes or Events. From January I, 2008 through the date of this Agreement, the 
Company and each of the Company Subsidiaries has conducted its respective business only in the ordinary course, and 
during such period there has not been any: 

(a) Event that is having or would reasonably be expected to have, individually or in the aggregate, a Material 
Adverse Effect on the Company; 

- 14-

HERC00058 

http:/ /www.sec.gov/ Archives/edgar/data/46989/000 119312508150275/dex21.htm 2/11/2014 

024426



Agreement and Plan of Merger Page 20 of84 

(b) declaration, setting aside or payment ofany dividend or other distribution (whether in cash, stock or property) 
with respect to any Company Capital Stock (other than regular quarterly cash dividends not in excess of $0.05 per share, with 
usual declaration, record and payment dates and in accordance with the Company's current dividend policy) or the capital 
stock of any of the Company Subsidiaries (other than dividends or other distributions by a direct or indirect wholly owned 
Company Subsidiary to its parent) or any repurchase for value by the Company of any Company Capital Stock or the capital 
stock of any of the Company Subsidiaries; · 

(c) split, combination, subdivision or reclassification of any Company Capital Stock, other equity interests, 
securities convertible into or exercisable or exchangeable for Company Capital Stock or other equity interests or any issuance 
or the authorization of any issuance of any other securities in respect of, in lieu of or in substitution for shares of Company 
Capital Stock; or 

(d) change in fmancial accounting methods, principles or practices, except insofar as may be required by applicable 
Law, SEC rule or policy or a change in GAAP. 

SECTION 3.09. Taxes. Except as is not having or would not reasonably be expected to have, individually or in the 
aggregate, a Company Material Adverse Effect; 

(a) Except with respect to matters for which adequate reserves have been established in accordance with GAAP and 
reflected in the Company's financial statements contained fn the Company's Quarterly Report on Form 10-Q filed with the 
SEC for the quarter ended March 31, 2008: (i) each of the Company and each Company Subsidiary has timely filed (taking 
into account any extension of time within which to file), or has caused to be timely filed on its behalf, all Tax Returns 
required to be filed by it; and (ii) all such Tax Returns are true, complete and accurate, and all Taxes shown to be due on such 
Tax Returns and all Taxes otherwise owed have been timely paid; 

(b) The most recent financial statements contained in the Company SEC Documents reflect an adequate reserve for 
all Taxes payable by the Company and the Company Subsidiaries, whether or not yet due (as distinguished from any reserve 
for deferred Taxes to reflect timing differences between book and Tax items), for all Taxable periods and portions thereof 
through the date of such fmancial statements; 

(c) (i) The U.S. federal income Tax Returns of the Company and each Company Subsidiary have been examined by 
and settled with the United States Internal Revenue Service (the "IRS"), or have closed by virtue of the expiration of the 
relevant statute of limitations, for all years through 1995; and (ii) except with respect to matters for which adequate reserves 
have been established in accordance with GAAP and included in the Company's financial statements contained in the 
Company's Quarterly Report on Form 10-Q filed with the SEC for the quarter ended March 31, 2008: (A) all assessments for. 
Taxes due with respect to such completed and settled examinations or any concluded litigation have been fully paid and 
(B) no deficiency with respect to any Taxes has been proposed, asserted or assessed, in each case, in writing against the 
Company or any Company Subsidiary and remains unresolved; 
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(d) Neither the Company nor any Company Subsidiary (i) has been a member of an affiliated group of corporations 
within the meaning of Section 1504 of the Code filing a consolidated U.S. federal income Tax Return (other than a group the 
common parent of which is the Company) or (ii) has any liability for Taxes of any Person (other than the Company and each 
Company Subsidiary or Affiliate) under Treasury Regulation Section 1.1502-6 (or any similar provision of state, local or 
foreign Law); 

(e) Neither the Company nor any Company Subsidiary has participated in any "listed transaction," as defined in 
Treasury Regulation Section 1.6011-4(b)(2), except for transactions with respect to which a closing agreement has been 
entered into with the IRS; 

(l) There are no Liens for Taxes (other than for Taxes not yet due and payable or the amount or validity of which is 
being contested in good faith) on the properties or assets of the Company or any Company Subsidiary; 

(g) Each of the Company and each Company Subsidiary has withheld and remitted all Taxes required to have been 
withheld and remitted under applicable Tax Law in connection with any amounts paid or owing to any employee, 
independent contractor, creditor, shareholder, member or other third party; 

(h) No written notification has been received by the Company or any of its Subsidiaries that any U.S. federal, state, 
local or foreign audit, examination or similar proceeding is currently pending, proposed' or asserted with regard to any Taxes 
or Tax Returns of the Company or any Company Subsidiary; 

(i) There are no currently outstanding written agreements to extend the statutory period of assessment or collection 
of any U.S. federal, state and foreign Taxes with respect to the Company or any of its Subsidiaries; 

G) No written notice of a claim of a currently pending investigation has been received from any jurisdiction with 
which the Company or any of its Subsidiaries, as applicable, currently does not file Tax Returns, alleging that the Company 
or any of its Subsidiaries has a duty to file Tax Returns and pay Taxes; 

(k) Neither the Company nor any of its Subsidiaries is a party to any tax sharing agreement or tax indemnity 
agreement providing for the allocation or sharing of Taxes imposed on or with respect to any Person (other than (i) for the 
absence of doubt, agreements with customers, vendors, lessors or the like entered into in the ordinary course of business and 
(ii) agreements solely with and among the Company or any of its Subsidiaries); 

(I) No closing agreement pursuant to Section 7121 of the Code (or any similar provision of state, local or foreign 
law), nor any advance pricing agreement has been entered into by or with respect to the Company or any of its Subsidiaries 
that has any continuing applicability after the Closing Date; 
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(m) Neither the Company nor any of the Company Subsidiaries is required, by reason of a change in accounting 
method for a Tax period beginning on or before the Closing Date, to make any adjustment under Section 48l(a) of the Code 
(or any similar provision of state, local or foreign law) that will affect the liability of the Company or the Company 
Subsidiaries for any Tax period ending after the Closing Date; 

(n) Since January I, 2008, neither the Company nor any Company Subsidiary has settled or compromised any Tax 
liability or refund; and 

(o) The Company is not and has not been a "controlled corporation" or a "distributing corporation," as each of such 
tenns is defined in Section 355 of the Code, or a "predecessor corporation" or a ''successor corporation," as each of such 
terms is defmed in Proposed Treasury Regulation Section 1.355-8 (Nov. 22, 2004), in any distribution occurring during the 
five-year period ending on the date of this Agreement that was purported or intended to be governed by Section 355 of the 
Code. 

(p) For purposes of this Agreement: 

"Taxes" means all taxes, whenever created or imposed, and whether of the United States or another jurisdiction, and 
whether imposed by a local, municipal, state, foreign, U.S. federal or other Governmental Entity, including all interest, 
penalties and additions imposed with respect to such amounts. 

"Tax Returns" means all U.S. federal, state, local, provincial and foreign Tax returns, declarations, statements, reports, 
schedules, forms, information returns and amended Tax returns, in each case, required to be filed with respect to Taxes 
(whether or not a payment is required to be made with respect to such filing), including information returns. 

It is agreed and understood that the representations and warranties contained in Sections 3.9 and 3.10 of this Agreement 
are the only representations and warranties by the Company in this Agreement relating to Taxes. 

SECTION 3.10. ERISA Compliance; Excess Parachute Payments. 

(a) "Company Benefit Plans" means collectively, whether or not subject to ERISA, (i) all "employee pension 
benefit plans" (as defined in Section 3(2) of the Employee Retirement Income Security Act of 1974, as amended ("ERISA")) 
("Company Pension Plans"), (ii) all "employee welfare benefit plans" (as defined in Section 3(1) of ERISA) and (iii) all other 
bonus, pension, profit sharing, defened compensation, incentive compensation, stock ownership, stock purchase, stock 
option, phantom stock, retirement, vacation, severance, disability, death benefit, hospitalization, medical or other plans, 
arrangements or understandings providing benefits to any current or former directors, officers, employees or consultants of 
the Company or any Company Subsidiary or any employment, consulting, indemnification, severance or termination 
agreements or arrangements between the Company or any Company Subsidiary and any current or former directors, officers, 
employees or consultants of the Company or any Company Subsidiary; provided, however, that Company Benefit Plans shall 
not include any Foreign Benefit Plan or any "multiemployer plan" within the meaning of Section 400l(a)(3) of ERISA to 
which the Company or any Company Subsidiary is contributing to or has contributed 
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to (a "Company Multiemployer Pension Plan"). For purposes of this Agreement, the term "Foreign Benefit Plan" shall refer 
to each plan, program or contract that is subject to or governed by the laws of any jurisdiction other than the United States, 
and that would have been treated as a Company Benefit Plan had it been a United States plan, program or contract. 
Section 3.IO(a) of the Company Disclosure Letter contains a list of each material Company Benefit Plan, each material 
Company Multiemployer Pension Plan and each material Foreign Benefit Plan. The Company has made available to Parent 
true, complete and correct copies of (i) each material Company Benefit Plan and material Foreign Benefit Plan (or, in the 
case of any unwritten material Company Benefit Plan or any unwritten material Foreign Benefit Plan, a description thereof), 
(ii) the most recent annual report on Form 5500 filed with the IRS with respect to each Company Benefit Plan (if any such 
report was required) and all schedules and attachments thereto, (iii) the most recent summary plan description for each 
material Company Benefit Plan for which such sunnnary plan description is required, (iv) each trust agreement and group 
annuity contract, group insurance contract or single or set of individual insurance contracts relating to any material Company 
Benefit Plan and (v) the most recent favorable IRS determination letter for each Company Benefit Plan that has had such a 
determination letter issued. 

(b) Section 3.10(b) of the Company Disclosure Letter identifies each Company Pension Plan that is intended to be a 
"qualified plan" within the meaning of Section 401(a) of the Code ("Qualified Company Plans"). The IRS has issued a 
favorable determination letter with respect to each Qualified Company Plan and the related trust that has not been revoked, 
and to the Knowledge of the Company no circumstances exist and no events have occurred that could adversely affect the 
qualified status of any Company Qualified Plan. 

(c) No Company Pension Plan, other than any Company Multiemployer Pension Plan had, as of the respective last 
annual valuation date for each such Company Pension Plan, an "unfunded benefit liability" (within the meaning of 
Section 4001(a)(18) of ERISA), based on actuarial assumptions that have been furnished to Parent. None of the Company 
Pension Plans (other than any Company Multiemployer Pension Plan) has an "accumulated funding deficiency" (as such term 
is defined in Section 302 of ERISA or Section 412 ofthe Code), whether or not waived, and for the plan year beginning after 
December 31, 2007, each such Company Pension Plan meets the requirements for exemption from the shortfall amortization 
base prescribed in Section 430(c)(5) of the Code and in Section 303(c)(5) of ERISA. None of the Company, any Company 
Subsidiary, any officer of the Company or any Company Subsidiary or any of the Company Benefit Plans which are subject 
to ERISA, including the Company Pension Plans (other than any Company Multiemployer Pension Plan), any trusts created 
thereunder or any trustee or administrator thereof, has engaged in a "prohibited transaction" (as such tennis defined in 
Section 406 of ERISA or Section 4975 of the Code) or any other breach of fiduciary responsibility that could subject the 
Company, any Company Subsidiary, or any officer of the Company or any Company Subsidiary to the Tax or penalty on 
prohibited transactions imposed by such Section 4975 or to any liability under Section 502( c), 502(i) or 502(1) of ERISA. No 
Company Benefit Plan or Company Multi employer Pension Plan has been terminated, nor has there been any "reportable 
event" (as that term is defined in Section 4043 of ERISA) with respect to any Company Benefit Plan or Company 
Multiemployer Pension Plan during the last five years. Neither the Company nor any Company Subsidiary has incurred a 
"complete withdrawal" or a "partial withdrawal" (as such tenns are defmed in Sections 4203 

- 18 -

HERC00062 

http:/ /www.sec.gov/ Archives/edgar/data/46989/000 119312508150275/dex21.htm 2/1112014 

024430



Agreement and Plan of Merger Page 24 of84 

and 4205, respectively, of ERISA) with respect to which any material liability remains outstanding. Neither the Company nor 
any.Company Subsidiary has ceased operations at any facility or has withdrawn from any Company Benefit Plan that would 
subject one or any of them to liability under Sections 4062( e), 4063, 4064 or 4069 of ERISA, and neither the Company nor 
any Company Subsidiary is subject to a lien under Section 4068 of ERISA. 

(d) Except as is not having or would not reasonably be expected to have, individually or in the aggregate, a 
Material Adverse Effect on the Company, with respect to any Company Benefit Plan that is an employee welfare benefit 
plan, (i) no such Company Benefit Plan is funded through a "welfare benefits fund" (as such term is defmed in Section 419(e) 
of the Code) and (ii) each such Company Benefit Plan that is a "group health plan" (as such term is defined in Section 5000 
(b)(J) of the Code), complies with the applicable requirements of Section 4980B(f) of the Code. 

(e) No Company Benefit Plan provides health, medical or other welfare benefits after retirement or other 
termination of employment (other than for continuation coverage required under Section 4980(B)(f) of the Code), and no 
circumstances exist that could result in the Company or any of the Company Subsidiaries becoming obligated to provide any 
such benefits. 

(f) Each Company Benefit Plan, Its related trust, insurance contract or other funding vehicle has been administered 
in all material respects in accordance with its terms and is in compliance in all material respects with ERISA, the Code and 
all other Laws applicable to the Company Benefit Plans. Each of the Company and the Company Subsidiaries is in 
compliance in all material respects with ERISA, the Code and all other Laws applicable to the Company Benefit Plans. 

(g) There are no pending or, to the Knowledge of the Company, threatened material claims by or on behalf of any 
participant in any of the Company Benefit Plans, or otherwise involving any such Company Benefit Plan or the assets of any 
Company Benefit Plan, other than routine claims for benefits. 

(h) No deduction by the Company or any Company Subsidiaries in respect of any "applicable employee 
remuneration" (within the meaning of Section 162(m) of the Code) has been disallowed or would reasonably be expected to 
be disallowed by reason of Section 162(m) of the Code. 

(i) The execution and delivery by the Company of this Agreement do not, and the consummation of the Merger and 
the other Transactions and compliance with the terms of this Agreement will not, (i) entitle any current or former director, 
officer, employee or consultant of the Company or any Company Subsidiary to severance, change in control or termination 
compensation or benefits (including any "excess parachute payment" (within the meaning of Section 280G of the Code)), 
(ii) accelerate the time of payment or vesting or trigger any payment or funding (through a grantor trust or otherwise) of 
compensation or benefits under, increase the amount payable or trigger any other material obligation pursuant to, any 
Company Benefit Plan (except as provided in Section 6.05 of this Agreement) or (iii) result in any breach or violation of, or a 
default under, any Company Benefit Plan. 

- 19-

HERC00063 

http://www.sec.gov/ Archives/edgar/data/46989/000 119312508150275/dex2l.htm 2/11/2014 

024431



Agreement and Plan of Merger Page 25 of84 

(j) Each of the Company Benefit Plans subject to Code Section 409A has been administered in all material respects 
in good faith compliance with the applicable requirements of Code Section 409A, IRS Notice 2005-1 aod the proposed 
regulations issued thereunder. Each Compaoy Stock Option was granted with an exercise price per share equal to or greater 
than the per share fair market value (as such term is used in Code Section 409A and the proposed regulations and other 
Department of Treasury interpretative guidance issued thereunder) of the Company Common Stock underlying such 
Company Stock Option on the grant date thereof. 

(k) Except as individually or in the aggregate is not having or would not reasonably be expected to have a Material 
Adverse Effect on the Compaoy, (i) all Foreign Benefit Plans have been established, maintained and administered in 
compliaoce with their terms and all applicable Laws aod orders of any controlling Governmental Entity, (ii) all Foreign 
Benefit Plans that are required to be funded are fully funded based upon reasonable actuarial assumptions as of the most 
recent valuation, (iii) with respect to all other Foreign Benefit Plans, adequate reserves therefor have been established on the 
accounting statements of the Company or the applicable Subsidiary to the extent so required and (iv) no liability or obligation 
of the Company or the Compaoy Subsidiaries exists with respect to such Foreign Benefit Plans that has not been accrued in 
the consolidated finaocial statements of the Company included in the Company SEC Documents to the extent so required. 

(I) Section 3 .I 0(1) of the Disclosure Letter contains a list of (i) all graots by the Company or any Company 
Subsidiary from January I, 2008 through the date of the Agreement to any current or former director or officer of the 
Company of any increase in compensation, bonus or fringe or other benefits or any type of compensation or benefit to any 
such current or fonner director or officer not previously entitled to receive such type of compensation or benefits, other than 
for normal increases in compensation in the ordinary course of business consistent with past practice and (ii) of any increase 
in severaoce, change in control or termination compensation benefits to any current or former director or officer ofthe 
Company made from January I, 2008 through the date of this Agreement. 

(m) To the Knowledge of the Company, the Company Benefit Plans set forth in Section 3.10(m) of the Company 
Disclosure Letter may be amended or terminated without material liability to the Company and the Company Subsidiaries on 
or at any time after the Effective Time. 

It is agreed and understood that the representations and warranties contained in Sections 3.09, 3.10 and 3.14(b) (solely 
as it relates to the Contracts specified in clause (ii) of3.14(a)) are the only representations and warranties by the Company in 
this Agreement relating to employee benefit matters, including the Company Benefit Plans and the Foreign Benefit Plans. 

SECTION 3.11. Litigation. There is no suit, action or proceeding pending or, to the Knowledge of the Company, 
threatened against the Company or any Company Subsidiary that, individually or in the aggregate, is having or would 
reasonably be expected to have a Material Adverse Effect on the Company and there is no Judgment outstanding against or, 
to the Knowledge of the Company, investigation by any Governmental Entity involving, the Company or any Company 
Subsidiary or any of their respective material properties or assets that, individually or in the aggregate, is having or would 
reasonably be expected to have a Material Adverse Effect on the Company. 
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SECTION 3.12. Compliance with Applicable Laws. 

(a) The Company and the Significant Company Subsidiaries and, to the Knowledge of the Company, the Company 
Subsidiaries (other than the Significant Company Subsidiaries) are in compliance in all material respects with all applicable 
Laws and all Company Permits, in each case that are material to their operations as presently conducted. 

(b) To the Knowledge of the Company, no material action, demand or investigation by any Governmental Entity is 
pending or threatened alleging that the Company or a Company Subsidiary is not in compliance in any material respect with 
any applicable Law or Company Permit, in each case that are material to their operations as presently conducted. 

SECTION 3.13. Environmental Matters. 

(a) The operations ofthe Company and the Significant Company Subsidiaries and, to the Knowledge of Company, 
the Company Subsidiaries (other than the Significant Company Subsidiaries) are, and since January 1, 2006 have been, in 
compliance in all material respects with all Enviromnental Laws, and neither the Company, the Significant Company 
Subsidiaries or, to the Knowledge of Company, the Company Subsidiaries (other than the Significant Company Subsidiaries) 
has received any material Notice of Violation or similar communications from a Governmental Entity that alleges that the 
Company or any of the Company Subsidiaries is In violation of, or has liability under, any Environmental Law. 

(b) To the Knowledge of the Company (A) (i) each of the Company and each Company Subsidiary has obtained 
and is in material compliance with all material permits, licenses and govermnental authorizations pursuant to Environmental 
Law necessary for its operations as presently conducted (collectively, "Envirorunental Permits"), (ii) all such Environmental 
Pennits are valid and in good standing and (iii) neither the Company nor any Company Subsidiary has been advised by any 
Governmental Entity of any adverse material change in the status or tenns and conditions of any Enviromnental Permit and 
(B) no Enviromnental Law imposes any material obligation upon the Company in connection with the consummation of the 
Merger, including by requiring the Company to obtain the consent of any Governmental Entity. 

(c) There are no material Enviromnental Claims (i) pending against the Company or any Significant Company 
Subsidiary or, to the Knowledge ofthe Company, any Company Subsidiary (other than any Significant Company 
Subsidiary), (ii) to the Knowledge of the Company, threatened against the Company or any Company Subsidiary or (iii) to 
the Knowledge of the Company, threatened or pending against any predecessor ofthe Company or any Company Subsidiary. 

(d) Neither the Company nor any Company Subsidiary has entered into or agreed to, or become bound by or 
subject to, any material agreement, consent decree, consent order or Judgment relating to compliance with any 
Environmental Law or to the investigation or remediation of Hazardous Materials. 
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(e) To the Knowledge of the Company, there has been no Release of Hazardous Materials at any location that 
requires any remediation by the Company or any Company Subsidiary under any Environmental Law. · 

(f) The Company has delivered or made available to Parent copies of all material environmental reports, studies, 
assessments, data, insurance policies and contractual indemnities in its possession or control relating to the Company, any 
Company Subsidiary or any of their respective predecessors or any current or former property of the Company, any Company 
Subsidiary or any of their respective predecessors. 

(g) As used in this Agreement: 

(i) "Environmental Claim" means any and all administrative, regulatory or judicial actions, suits, orders, 
demands, directives, claims, liens, investigations, proceedings or written or oral notices of noncompliance or violation by or 
from any Person alleging liability of whatever kind of nature (including liability or responsibility for the costs of enforcement 
proceedings, investigations, cleanup, remedial design, operation and maintenance, soil, groundwater, surface water 
monitoring, governmental response, removal or remediation, natural resources damages, property damages, personal injuries, 
medical monitoring, penalties, contribution, indemnification and injunctive relief) arising out of, based on or resulting from 
(y) the presence or Release of, or exposure to, any Hazardous Materials at any location; or (z) the failure to comply with any 
Environmental Law. 

(ii) "Environmental Law" means all applicable federal, state, local and foreign Laws, rules, regulations, 
orders, decrees, judgments, or legally binding agreements issued, promulgated or entered into by or with any Governmental 
Entity, relating to pollution, natural resources or protection of endangered or threatened species, human health or the 
environment (including ambient air, surface water, groundwater, land surface or subsurface strata). 

(iii) "Hazardous Materials" means (y) any petroleum or petroleum products, explosive or radioactive 
materials or wastes, asbestos in any form, dioxin, urea formaldehyde foam insulation and polychlorinated biphenyls; and 
(z) any other chemical, material, substance or waste that in relevant form or concentration is prohibited, limited or regulated 
or otherwise creates liability under any Environmental Law. 

(iv) "Release" means any active or passive, intentional or unintentional release, spill, emission, leaking, 
dumping, injection, pouring, deposit, disposal, discharge, dispersal, leaching or migration into or through the environment 
(including ambient air, surface water, groundwater, land surface or subsurface strata) or within any building, structure, 
facility or fixture. 

It is agreed and understood that the representations and warranties contained in Sections 3.05(b) and 3.13 are the only 
representations and warranties by the Company in this Agreement relating to environmental matters. 
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SECTION 3.14. Material Contracts. 

(a) For purposes of this Agreement, a "Company Material Contract" shall mean: 

(i) each Contract that is a "material contract" pursuant to Item 601 (b)(l 0) of Regulation S-K; 

(ii) any employment, severance, consulting or other Contract with an employee or former employee (in each 
case "Band 21" or higher), officer or director of the Company of any Sigoificant Company Subsidiary which will require the 
payment of amounts by the Company or of any Significant Company Subsidiary, as applicable, after the date ofthis 
Agreement in excess of $250,000 per annum (excluding in each case agreements, arrangements and payments in the ordinary 
course for expatriate compensation, relocations and transfers, payments under applicable pension and severance plans and 
collective bargaining agreements and statutory benefit or compensation provisions); 

(iii) any Contract pursuant to which the Company or any of its Subsidiaries has entered into a partnership or 
joint venture with any other person (other than the Company or any of its Subsidiaries) that, as a result of the Transactions, 
(A) would be terminable by the other party or (B) would allow the other party to acquire the Company's or the Subsidiary's 
interest in such partnership or joint venture; 

(iv) any indenture, mortgage, loan, guarantee or credit Contract under which the Company or any of its 
Subsidiaries has outstanding indebtedness for borrowed money or any outstanding note, bond, indenture or other evidence of 
indebtedness for borrowed money or otherwise or any guaranteed indebtedness for money borrowed by others, in each case, 
for or guaranteeing a principal amount in excess of$10,000,000; 

(v) any Contract for capital expenditures or the acquisition or construction of fixed assets which require 
aggregate future payments in excess of $5,000,000 over the remaining life of such Contract; 

(vi) any Contract (other than Contracts entered into in the ordinary course of business that are terminable or 
cancellable without material penalty on 90 days' notice or less) under which the Company or any of its Subsidiaries is a 
purchaser or supplier of goods and services which, pursuant to the terms thereof, requires payments after the date of this 
Agreement by the Company or any of its Subsidiaries in excess of $10,000,000 per annum; 

(vii) any Contract entered into on or after January 1, 2007 relating to the acquisition or disposition of any 
business (whether by merger, sale of stock or assets or otherwise), in an amount in excess of$15,000,000 that has not been 
consummated or that has been consummated since January I, 2007, but contains representations, covenants, indemnities or 
other obligations that are still in effect; and 

(viii) any Contract relating to Intellectual Property Rights which requires payments after the date of this 
Agreement by the Company or any Company Subsidiary in excess of$5,000,000 per annum; 

in each case excluding any Contracts among the Company and direct or indirect wholly owned Company Subsidiaries or 
among direct and indirect wholly owned Company Subsidiaries. 
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(b) llte Company Disclosure Letter sets forth a list of all Company Material Contracts as of the date of this 
Agreement, except for this Agreement, Contracts filed or incorporated by reference as an Exhibit to the Company's most 
recent annual report on Form 10-K and Contracts filed as an Exhibit to any of the Company's quarterly reports on Form 10-Q 
or current reports on Form 8-K filed since the filing of Company's most recent annual report on Form 10-K. Each Company 
Material Contract is a valid, binding and legally enforceable obligation of the Company or one of the Company Subsidiaries, 
and, to the Knowledge of the Company, is in full force and effect, except for such failures to be valid, binding and legally 
enforceable or to be in full force and effect that are not having or would not reasonably be expected to have, individually or 
in the aggregate, a Material Adverse Effect on the Company. Subject to such exceptions as are not having or would not 
reasonably be expected to have, individually or in the aggregate, a Material Adverse Effect on the Company, there is no 
default under any Company Material Contract by the Company or any Company Subsidiary or, to the Knowledge of the 
Company, by any other party thereto, and no event has occurred that, with the lapse of time or the giving of notice or both, 
would constitute a default thereunder by the Company or any Company Subsidiary or, to the Knowledge of the Company, by 
any other party thereto. 

(c) Other than (i) distribution agreements, (ii) tolling agreements, (iii) supply agreements, (iv) licenses of 
Intellectual Property, (v) Contracts that can be terminated by the Company or Company Subsidiary on 90 days or less notice 
and (vi) agreements entered into in the ordinary course of business, neither the Company nor any Company Subsidiary is a 
party to or bound by any Company Material Contract that restricts in any material respect the ability of the Company to 
conduct the business of the Company and the Company Subsidiaries, taken as a 1vhole, as conducted on the date of this 
Agreement, or, to the Company's Knowledge, that would restrict in any material respect the ability of Parent or any Parent 
Subsidiary immediately after the Effective Time, to continue the conduct of such business in all material respects in the same 
manner and extent as conducted by the Company and the Company Subsidiaries as ofthe date of this Agreement. 

SECTION 3.15. Properties. 

(a) The Company and each Company Subsidiary own, have a valid leasehold interest in or otherwise have the valid 
right to use all real property used by them in their business as presently conducted, except for such real properties as are no 
longer used or useful in the conduct of their businesses or as have been disposed of in the ordinary course of business or are 
otherwise immaterial to the conduct of the business and except for defects in title, easements, restrictive covenants and 
similar encumbrances or impediments that, individually or in the aggregate, are not having or would not reasonably be 
expected to have a Material Adverse Effect on the Company. All of the Company's and the Company Subsidiaries' owned' 
real properties are owned free and clear of all Liens, except for (i) Liens for Taxes that are not yet due and payable or 
(ii) Liens that, individually or in the aggregate, are not having or would not reasonably be expected to have a Material 
Adverse Effect on the Company. 
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(b) The Company and each of the Company Subsidiaries have complied with the terms of all real property leases to 
which each is a party, and all real property leases to which the Company or any Company Subsidiary is a party are in full 
force and effect, except for such noncompliance or failure to be in full force and effect that, individually or in the aggregate, 
are not having or would not reasonably be expected to have a Material Adverse Effect on the Company. None of the 
Company nor any Company Subsidiary has received any written notice of any event or occurrence that has resulted or could 
result (with or without the giving of notice, the lapse of time or both) in a default with respect to any material lease to which 
it is a party, except where the failure to so comply or to be in full force and effect is not having or would not reasonably be 
expected to have, individually or in the aggregate, a Material Adverse Effect on the Company. 

(c) Except for matters that, individually or in the aggregate, are not having or would not reasonably be expected to 
have a Material Adverse Effect on the Company, (i) the Company and each Company Subsidiary own, have a valid leasehold 
interest in or otherwise have the right to use all of the personal property used in the conduct of their businesses as presently 
conducted, free and clear of all Liens, (ii) such assets are sufficient to conduct their business as presently conducted and 
(iii) such assets are in sufficiently good condition to penni! the conduct of their business after Closing in the same manner as 
it was conducted prior to the Closing. 

SECTION 3.16. Intellectual Property. 

(a) The Company and the Company Subsidiaries own, clear of Liens, or are validly licensed or otherwise have the 
right to use (without any obligation to make any fixed or contingent payments including royalty payments in excess of 
$250,000 per annum for any license or right to use), all inventions and improvements reduced to practice, patents, patent 
rights, trademark, trademark rights, trade names, trade name rights, service marks, service mark rights, copyrights, domain 
names, software and other proprietary intellectual property rights material to the conduct of the business of the Company and 
the Company Subsidiaries as presently conducted (collectively, "Intellectual ProperlY Rights"), except where the failure to 
own, have a valid license or have the rights to use such Intellectual Property Rights presently would not have or would not 
reasonably be expected to have, individually or in the aggregate, a Material Adverse Effect on the Company. 

(b) No claims for infringement, unauthorized use or violation (other than those typical in the ordinary course of 
application and registration processes for patents, trademarks, copyrights, service marks and domain names) by the Company 
or any Company Subsidiary are pending in any jurisdiction in which the Company and the Company Subsidiaries presently 
have material business and which claim reasonably relates to a challenge to the ownership, licensing or right to use by the 
Company or any Company Subsidiary of any Intellectual Property Rights. 

(c) To the Knowledge of the Company, (i) there is no fact or event (including receipt of a written notice) which the 
Company believes is likely to result in any claim of infringement, unauthorized use or violation of any patents, patent 
applications, registered trademarks, registered copyrights or registered service marks of any Person, (ii) no Person is 
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infringing the Intellectual Property Rights of the Company or any of the Company Subsidiaries, except where such 
infringement is not having or would not reasonably be expected to adversely effect the ability of the Company and the 
Company Subsidiaries to continue to conduct the business of the Company and the Company Subsidiaries, taken as a whole, 
in all material respects as conducted as of the date of this Agreement, (iii) the ownership, license of and a right to use by the 
Company and the Company Subsidiaries of its Intellectual Property Rights is subsisting and unexpired and will remain so 
without action by the Company or any Company Subsidiary outside of the ordinary course for at least through December 31, 
2008, (iv) the Company has a program (including certain confidentiality, non-disclosure and assigrunent of invention features 
and provisions) for the benefit of the Company and the Company Subsi~iaries that reasonably protects their respective 
Intellectual Property Rights. 

SECTION 3.17. Labor Matters. None of the Company or any ofthe Company Subsidiaries is a party to or bound by, and 
none of their employees is subject to, any collective bargaining agreement and, to the Knowledge of the Company, there are 
no labor unions or other organizations representing, or purporting to represent, any employees employed by the Company or 
any ofthe Company Subsidiaries (a "Company Union"). To the Knowledge of the Company, no labor union is currently 
engaged in or threatening organizational efforts with respect to any employees of the Company or any of the Company 
Subsidiaries. There is no, and for the prior three years there has not been any, material strike, slowdown, picketing, work 
stoppage, concerted refusal to work overtime or other similar labor activity with respect to any employees of the Company or 
any of the Company Subsidiaries. There are no labor disputes instituted by a Company Union currently subject to any 
pending arbitration or litigation and there is no representation petition by a Company Union pending or, to the Knowledge of 
the Company, threatened by a Company Union with respect to any employee of the Company or any of the Company 
Subsidiaries. 

SECTION 3.18. Brokers' Fees and Expenses. No broker, investment banker, or financial advisor or other Person, other 
than Credit Suisse Securities (USA) LLC (the "Company Financial Advisor"), the fees and expenses of which will be paid by 
the Company, is entitled to any broker's, finder's, financial advisor's or other similar fee or commission in connection with 
the Merger and the other Transactions based upon arrangements made by or on behalf of the Company or the Company 
Subsidiaries. The Company has furnished to Parent a true and complete copy of all agreements between the Company and the 
Company Financial Advisor relating to the Merger and other Transactions. 

SECTION 3.19. Opinion of Financial Advisor. The Company has received the opinion of the Company Financial 
Advisor, dated the date of this Agreement, to the effect that, as of such date, the consideration to be received in the Merger by 
the holders of Company Common Stock is fair to such holders from a financial point of view. The Company shall provide a 
complete and correct signed written copy of such opinion to Parent as soon as practicable after the date of this Agreement for 
information purposes only and the Company has received the consent of the Company Financial Advisor to include such 
written opinion in the Proxy Statement/Prospectus. 

SECTION 3.20. Voting Requirements. The affirmative vote of holders of two-thirds of the outstanding shares of 
Company Common Stock entitled to vote at the Company 
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Stockholder Meeting or any adjournment or postponement thereof to adopt this Agreement (the "Company Stockholder 
Approval") is the only vote of the holders of any class or series of capital stock of the Company necessary in connection with 
the consummation of the Merger and the other Transactions. 

SECTION 3.2l.lnsurance. Copies of all material insurance policies currently maintained by the Company and the 
Company Subsidiaries, including fire and casualty, general liability, business interruption, directors' and officers' and other 
professional liability policies, and all material settlement agreements with Company's insurance carriers have been made 
available to Parent. All such insurance policies are in full force and effect and provide insurance in such amounts and against 
such risks as the management of the Company reasonably believes to be prudent in accordance with industry practices or as 
is required by Law. 

SECTION 3.22. Affiliate Transactions. Except as set forth in the Company's last proxy statement filed with the SEC 
prior to the date of this Agreement, since January I, 2007, no event has occurred as of the date ofthis Agreement that would 
be required to be reported by the Company pursuant to Item 404 of Regulation S-K promulgated by the SEC. 

SECTION 3.23. No Additional Representations. The Company acknowledges that none of Parent, Sub nor any Person 
has made any representation or warranty, express or implied, as to the accuracy or completeness of any information regarding 
Parent or Sub furnished or made available to the Company and its Representatives except as expressly set forth in Article IV 
(which includes the Parent Disclosure Letter and the Parent SEC Documents), and none of Parent, Sub or any other Person 
shall be subject to any liability to the Company or any other Person resulting from Parent's making available to the Company 
or the Company's use of such information or any information, documents or material made available to the Company in the 
due diligence materials provided to the Company, including in management presentations (fmmal or informal) or in any other 
form in connection with the Merger and the other Transactions. Without limiting the foregoing, the Company makes no 
representation or warranty to Parent or Sub with respect to any fmancial projection or forecast relating to the Company or any 
of the Company Subsidiaries, whether or not included in any management presentation. 

ARTlCLEIV 

Representations and Warranties of Parent and Sub 

Except as disclosed in the Parent SEC Documents filed prior to the date of this Agreement or in the disclosure letter 
delivered by Parent to the Company concurrently with the execution of this Agreement (the "Parent Disclosure Letter") 
(which shall be arranged to correspond to the sections contained in this Article IV and the disclosure in any section of the 
Parent Disclosure Letter shall qualifY other sections in this Article IV to the extent that it is reasonably apparent that such 
disclosure also qualifies or applies to such other sections), Parent and Sub represent and warrant to the Company as follows: 

SECTION 4.0 I. Organization, Standing and Power. Parent and each of its Subsidiaries, including Sub (the "Parent 
Subsidiaries"), are duly organized, validly existing and in good standing under the laws of the jurisdiction in which each is 
organized and have all 
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requisite power and authority and possesses all Penn its necessary to enable it to own, lease or otherwise hold its properties 
and assets and to conduct its businesses as presently conducted (the "Parent Permits"), except where the failure to have such 
Parent Permits, individually or in the aggregate, is not having or would not reasonably be expected to have, a Material 
Adverse Effect on Parent. Parent and each Parent Subsidiary is duly qualified or licensed to do business in each jurisdiction 
where the nature of its business or the ownership or leasing of its properties make such qualification necessary, other than in 

. such jurisdictions where the failure to be so qualified or licensed, individually or in the aggregate, is not having or would not 
reasonably be expected to have, a Material Adverse Effect on Parent. Since the date of its incorporation, Sub has not carried 
on any business or conducted any operations other than the execution ofthis Agreement, the performance of its obligations 
hereunder and matters ancillary thereto. Parent has delivered or made available to the Company, prior to execution of this 
Agreement, complete and accurate copies of the certificate of incorporation of Parent, as amended to the date of this 
Agreement (as so amended, the "Parent Charter''), and the bylaws of Parent, as amended to the date of this Agreement (as so 
amended, the "Parent Bylaws") and the certificate of incorporation and bylaws of Sub. 

SECTION 4.02. Parent Subsidiaries: Equity Interests. 

(a) The Parent Disclosure Letter lists each Parent Subsidiary and its form and jurisdiction of organization and, for 
each Parent Subsidiary that constitutes a significant subsidiary within the meaning of Rule 1-02 of Regulation S-X of the 
SEC (a "Significant Parent Subsidiary") as of the date of this Agreement, each jurisdiction in which such Significant Parent 
Subsidiary is qualified or licensed to do business. All the outstanding shares of capital stock of, or other voting securities or 
ownership interests in, each Parent Subsidiary have been validly issued and are fully paid and nonassessable and are owned 
by Parent, by another Parent Subsidiary or by Parent and another Parent Subsidiary, free and clear of all Liens except for 
Liens for Taxes that are not yet due and payable, and free of any other restriction (including any restriction on the right to 
vote, sell or otherwise dispose of such capital stock or other ownership interests), except for restrictions imposed by 
applicable securities laws. 

(b) Except for its interests in the Parent Subsidiaries, neither Parent nor any Parent Subsidiary owns, directly or 
indirectly, any equity or similar interest in, or any interest convertible into or exchangeable or exercisable for, any 
corporation, partnership, joint venture or other business association or entity, excluding equities or similar interests in any 
publicly traded entity held for investment by Parent or the Parent Subsidiaries and comprising less than 5% of the outstanding 
equities or similar interests of such entity. 

SECTION 4.03. Capital Structure. 

(a) The authorized capital stock of Parent consists of200,000,000 shares of Parent Common Stock and 30,000,000 
shares of Cumulative Preferred Stock (the "Parent Preferred Stock" and, together with the Parent Common Stock, the "Parent 
Capital Stock"). At the close of business on June 30,2008, (i) 63,005,458 shares of Parent Common Stock were issued and 
outstanding, (ii) no shares of Parent Preferred Stock were issued or outstanding, (iii) 8,469,020 shares of Parent Common 
Stock were reserved and available for issuance pursuant to the Parent Stock Plans or the Employee Savings Plan, of which 
875,720 shares were subject to 
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outstanding Parent Stock Options, 2,031,758 shares were subject to outstanding Parent SARs that were not granted in tandem 
with Parent Stock Options and 739,727 shares were subject to outstanding Parent Stock Equivalent Awards. Except as set 
forth in this Section 4.03(a), at the close of business on June 30, 2008, no shares of capital stock or other voting securities of 
Parent were issued, reserved for issuance or outstanding. After June 30, 2008, there have been no issuances by Parent of 
shares of capital stock of, or other equity or voting interests in, Parent, other than the issuance of Parent Common Stock upon 
the exercise of Parent Stock Options or Parent SARs or pursuant to Parent Stock Equivalent Awards, in each case outstanding 
at the close of business on June 30, 2008 and in accordance with their terms on June 30, 2008, and issuances of additional 
Parent Stock Options, Parent SARs or Parent Stock Equivalent Awards thereafter in the ordinary course of business and 
shares of Parent Common Stock upon the exercise of such Parent Stock Options or Parent SARs or pursuant to such Parent 
Stock Equivalent Awards. Except as otherwise provided in this Section 4.03(a), there are no outstanding stock appreciation, 
"phantom" stock, profit participation or dividend equivalent rights or similar rights with respect to Parent or any Parent 
Subsidiary. 

(b) All outstanding shares of Parent Capital Stock are, and all such shares that may be issued upon the exercise of 
Parent Stock Options or Parent SARs or pursuant to Parent Stock Equivalent Awards will be when issued, duly authorized, 
validly issued, fully paid and nonassessable and not subject to or issued in violation of any purchase option, call option, right 
offtrst refusal, preemptive right, subscription right or any similar right under any provision of the Kentucky Business 
Corporation Act, the Parent Charter, the Parent Bylaws or any Contract to which Parent is a party or otherwise bound. There 
are not any bonds, debentures, notes or other indebtedness of Parent having the right to vote (or convertible into, or 
exchangeable for, securities having the right to vote) on any matters on which holders of Parent Common Stock may vote 
("Voting Parent Debt"). Except for the Parent Stock Options, Parent SARs and Parent Stock Equivalent Awards, there are not 
issued, reserved for issuance or outstanding any securities of Parent convertible into or exchangeable or exercisable for shares 
of capital stock or other voting securities or equity interests of Parent or any warrants, calls, options or other rights to acquire 
from Parent or any Parent Subsidiaries, and no obligation of Parent or any Parent Subsidiaries to issue, any capital stock, 
voting securities, equity interests or securities convertible into or exchangeable or exercisable for capital stock or voting 
securities of Parent. 1l1ere are not any outstanding obligations of Parent or any of the Parent Subsidiaries to repurchase, 
redeem or othenvise acquire any capital stock of Parent or any securities referred to in the immediately preceding sentence or 
to issue, deliver or sell, or cause to be issued, delivered or sold, any capital stock of Parent or any such securities. Neither 
Parent nor any ofthe Parent Subsidiaries is a party to any voting agreement with respect to the voting of any capital stock of 
Parent or any such securities. There are no outstanding (1) securities of Parent or any ofthe Parent Subsidiaries convertible 
into or exchangeable or exercisable for shares of capital stock or voting securities or equity interests of any Parent Subsidiary, 
(2) warrants, calls, options or other rights to acquire from Parent or any Parent Subsidiary, and no obligation of Parent or any 
Parent Subsidiary to issue, any capital stock, voting securities, equity interests or securities convertible into or exchangeable 
or exercisable for capital stock or voting securities of any Parent Subsidiary or (3) obligations of Parent or any of the Parent 
Subsidiaries to repurchase, redeem or otherwise acquire any securities of any Parent Subsidiary or to issue, deliver or sell, or 
cause to be issued, delivered or sold, any securities of any Parent Subsidiary. 
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(c) The authorized capital stock of Sub consists of 1,000 shares of common stock, no par value, all of which have 
been validly issued, are fully paid and nonassessable and are owned by Parent fi·ee and clear of any Lien. 

SECTION 4.04. Authority; Execution and Delivery: Enforceability. 

(a) Each of Parent and Sub has all requisite corporate power and authority to execute and deliver this Agreement, to 
perform their obligations hereunder and to consummate the Merger and the other Transactions. The execution and delivery of 
this Agreement by Parent and Sub and the consummation by Parent and Sub of the Merger and the other Transactions have 
been duly authorized by all necessary corporate action on the part of Parent and Sub and, assuming for purposes of 
determining the absence of a required vote of the stockholders of Parent the accuracy of the representations and warranties of 
the Company set forth in Section 3.03 and the compliance by the Company with its obligations under Section 5.0l(a), no 
other corporate proceedings on the part of Parent or Sub are necessary to authorize or adopt this Agreement or to 
consummate the Merger and the other Transactions. Parent, as the sole stockholder of Sub, has approved and adopted this 
Agreement. This Agreement has been duly executed and delivered by Parent and Sub and, assuming the due authorization, 
execution and delivery by the other parties thereto, constitutes a legal, valid and binding obligation of Parent and Sub, as 
applicable, enforceable against Parent and Sub, as applicable, in accordance with its terms. 

(b) No "fair price," "moratorium," "control share acquisition'' or other similar anti-takeover statute or regulation 
applies to Parent with respect to this Agreement and no anti-takeover provision in the Parent Charter or the Parent Bylaws is, 
or at the Effective Time will be, applicable to the Merger, the Share Issuance or the other Transactions. For purposes of this 
Agreement, "Share Issuance" means the authorized issuance by Parent of the Parent Common Stock constituting Stock 
Consideration and of a sufficient number of shares of Parent Common Stock for delivery upon exercise of the Company 
Stock Options to be assumed in accordance with Section 6.05. 

SECTION 4.05. No Conflicts; Consents. 

(a) The execution and delivery by each of Parent and Sub of this Agreement do not, and the consummation of the 
Merger, the Share Issuance and the other Transactions and compliance with the terms of this Agreement will not, conflict 
with, or result in any violation of or default (with or without notice or lapse of time, or both) under, or give rise to a right of 
termination, cancellation or acceleration of any obligation, to any obligation to make an offer to purchase any indebtedness, 
or loss of a material benefit under, or result in the creation of any Lien (other than Liens created by the Financing) upon any 
of the properties or assets of Parent or any Parent Subsidiary under, any provision of (i) the Parent Charter, the Parent Bylaws 
or the comparable charter or organizational documents of any Significant Parent Subsidiary, (ii) any Contract to which Parent 
or any Parent Subsidiary is a party or by which any of their respective properties or assets is bound or (iii) subject to the 
filings and other matters referred to in Section 4.05(b ), any Judgment or Law applicable to Parent or any Parent Subsidiary or 
their respective properties or assets, other than, in the case of clauses (ii) and (iii) above, any such items that, individually or 
in the aggregate, are not having or would not reasonably be expected to have a Material Adverse Effect on Parent. 
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(b) No Consent of, or registration, declaration or filing with, or penni! from, any Govermnental Entity is required 
to be obtained or made by or with respect to Parent or any Parent Subsidiary in connection with the execution, delivery and 
perfonnance of this Agreement or the consummation of the Transactions, other than (i) (A) the filing with the SEC of the 
Proxy Statement/Prospectus in defmitive form, (B) the filing with the SEC, and declaration of effectiveness, ofthe Fonn S-4, 
in which the Proxy Statement will be included, (C) the filing with the SEC of such reports under, and such other compliance 
with, the Exchange Act and the Securities Act, and the rules and regulations thereunder, as may be required in connection 
with this Agreement, the Merger and the other Transactions and (D) the filing of such applications with, and compliance with 
requirements of, the NYSE, (ii) (A) compliance with and filings under the HSR Act and the tennination of the waiting period 
required thereunder, (B) compliance with any applicable requirements under the EC Merger Regulation and (C) filings and 
approvals that to the Parent's Knowledge are required to be made under any Foreign Antitrust Laws, (iii) the filing of the 
Certificate of Merger with the Secretary of State of the State of Delaware and appropriate documents with the relevant 
authorities of the other jurisdictions in which Parent is qualified to do business, (iv) such filings and approvals as are required 
to be made or obtained under the securities or "blue skyll Jaws of various states in connection with the issuance of Parent 
Common Stock pursuant to this Agreement, (v) such of the foregoing as may be required in connection with the Financing 
and (vi) such other items that, individually or in the aggregate, are not having or would not reasonably be expected to have a 
Material Adverse Effect on Parent. 

SECTION 4.06. SEC Documents; Undisclosed Liabilities. 

(a) Parent has furnished or filed all reports, schedules, fonns, statements and other documents (including exhibits 
and other infonnation incorporated therein) required to be furnished or filed by Parent with the SEC since October I, 2006 
(such documents, together with any documents filed with the SEC during such period by Parent on a voluntary basis on a 
Current Report on Form 8-K, but excluding the Proxy Statement/Prospectus, as supplemented and amended since the time of 
filing, and the Fonn S-4, being collectively refened to as the "Parent SEC Documents"). 

(b) Each Parent SEC Document (i) at the time filed (and if amended or superseded by a filing or amendment prior 
to the date of this Agreement, then at the time of such filing and in the case of registration statements and proxy statements, 
on the dates of effectiveness and the dates of mailing, respectively), complied as to form in all material respects with the 
requirements of SOX and the Exchange Act or the Securities Act, as the case may be, and the rules and regulations of the 
SEC promulgated thereunder applicable to such Parent SEC Document and (ii) did not at the time it was filed (or if amended 
or superseded by a filing or amendment prior to the date of this Agreement, then at the time of such filing, or in the case of 
registration statements and proxy statements, then on the dates of effectiveness and the dates of mailing, respectively) contain 
any untrue statement of a material fact or omit to state a material fact required to be stated therein or necessmy in order to 
make the statements therein, in light ofthe circumstances under which they were made, not misleading. Each of the 
consolidated 
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financial statements of Parent included in the Parent SEC Documents complied at the time it was filed (and if amended or 
superseded by a filing or amendment prior to the date of this Agreement, then at the time of such filing and in the case of 
registration statements and proxy statements, on the dates of effectiveness and the dates of mailing, respectively) as to form 
in all material respects with applicable accounting requirements and the published rules and regulations of the SEC with 
respect thereto, has been prepared in accordance with GAAP (except, in the case of unaudited statements, as permitted by 
Form 10-Q of the SEC or othenvise by applicable Law) applied on a consistent basis during the periods involved (except as 
may be indicated therein or in the notes thereto) and fairly presented in all material respects (except, in the case of unaudited 
statements, as permitted by the rules and regulations of the SEC or othenvise by applicable Law) the consolidated financial 
position of Parent and its consolidated Subsidiaries as of the date thereof and the consolidated results of their operations and 
cash flows for the periods shown (subject, in the case of unaudited statements, to nonnal year-end audit adjustments). 

(c) Neither Parent nor any Parent Subsidiary has any material liabilities or obligations of any nature, whether or not 
accrued, contingent or othenvise, that would be required by GAAP to be reflected on a consolidated balance sheet of Parent 
and its Subsidiaries (or in the notes thereto) other than those liabilities or obligations (i) incun·ed after September 30,2007 in 
the ordinary course of business consistent with prior practice and not prohibited by this Agreement, (ii) permitted or 
contemplated by this Agreement or (iii) that have been discharged or paid in full in the ordinary course of business. 

(d) Each ofthe principal executive officer of Parent and the principal financial officer of Parent (or each former 
principal executive officer of Parent and each former principal fmancial officer of Parent, as applicable), or persons 
performing similar functions, has made all applicable certifications required by Rule 13a-14 or 15d-14 under the Exchange 
Act and Sections 302 and 906 of SOX with respect to the Parent SEC Documents, and the statements contained in such 
certifications adhere to the requirements of SOX. None of Parent or any of the Parent Subsidiaries or Affiliates has 
outstanding, or has arranged since the effectiveness of Section 402 of SOX any outstanding, "extensions of credit" to 
directors or executive officers within the meaning of Section 402 of SOX. To the Knowledge of Parent, Parent's outside 
auditors and its principal executive officer and principal financial officer will be able to give, without qualification, the 
certifications and attestations required pursuant to SOX when next due. 

(e) Parent maintains a system of"intemal control over financial reporting" (as defmed in Rules 13a-15(f) and 15d-
15(f) of the Exchange Act) sufficient to provide reasonable assurance regarding the reliability of financial reporting and the 
preparation of financial statements in conformity with GAAP, together with the other reasonable assurances included in the 
above-referenced definition. 

(f) Neither Parent nor any of the Parent Subsidiaries is a party to, or has any commitment to become a party to, any 
joint venture, off-balance sheet partnership or any similar Contract (includh1g any Contract or arrangement relating to any 
transaction or relationship between or among Parent and any of the Parent Subsidiaries, on the one hand, and any 
unconsolidated Affiliate, including any structured finance, special purpose or limited purpose entity or Person, on the other 
hand or any "off-balance sheet arrangements" (as defmed in Item 
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303(a) of Regulation S-K under the Exchange Act)), where the result, purpose or intended effect of such Contract is to avoid 
disclosure of auy material trausaction involving, or material liabilities of, Parent or any of the Parent Subsidiaries in the 
Parent's or such Parent Subsidiary's published fmancial statements or other Parent SEC Documents. 

(g) The "disclosure controls and procedures" (as defined in Rules 13a-15(e) and 15d-15(e) of the Exchange Act) 
utilized by Parent are reasonably designed to ensure that all information (both financial and non-financial) required to be 
disclosed by Parent in the reports that it files or submits under the Exchange Act is recorded, processed, summarized and 
reported within the time periods specified in the rules and forms of the SEC, and that all such information required to be 
disclosed is accumulated and communicated to Parent's management as appropriate to allow timely decisions regarding 
required disclosure and to enable the principal executive officer and principal financial officer of Parent to make the 
certifications required under the Exchange Act with respect to such reports. 

(h) Since October 1, 2006, Parent has not received auy oral or written notification of any (x) "significant 
deficiency, or (y) "material weakness'' in Parent's internal control over fm8ncial reporting. There is no outstanding 
"significant deficiency" or "material weakness" that has not been appropriately and adequately remedied by Parent, as 
certified by Parent's independent accountants. For purposes ofthis Agreement, the terms "significant deficiency" and 
"material weakness" shall have the meanings assigned to them in Exchange Act Rule 12b-2, as in effect on the date of this 
Agreement. 

(i) Since October I, 2006, (i) neither Parent nor any of the Parent Subsidiaries, nor, to the Knowledge of Parent, 
any director, officer, employee, auditor, accountant or representative of Parent or any of its Subsidiaries, has received any 
material written (or, to the Knowledge of Parent, oral) complaint, allegation, assertion or claim, challenging that Parent or 
any of its Subsidiaries has engaged in illegal accounting or auditing practices and (ii) no attorney representing Parent or any 
of its Subsidiaries, whether or not employed by Parent or any of its Subsidiaries, has reported evidence of a material violation 
of securities laws, breach of fiduciary duty or similar violation by Parent or any of its Subsidiaries or their respective officers, 
directors, employees or agents to the Board of Directors of Parent or any committee thereof or to any director or officer of 
Parent. 

UJ Parent has no umesolved comments from the staff ofthe SEC relating to the Parent's filings with the SEC. 

(k) None of the Parent Subsidiaries is, or has at any time since October 1, 2006 been, individually subject to the 
reporting requirements of Sections 13(a) and IS( d) of the Exchange Act. 

SECTION 4.07. Information Supplied. None of the information supplied or to be supplied by Parent or Sub for inclusion 
or incorporation by reference in (i) the Fonn S-4 will, at the time the Form S-4 is filed with the SEC, at any time it is 
amended or supplemented or at the time it becomes effective under the Securities Act, contain any untrue statement of a 
material fact or omit to state any material fact required to be stated therein or necessary to make the statements therein not 
misleading or (ii) the Proxy Statement/Prospectus will, at the date it is first 
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mailed to each of the Company's stockholders or at the time of the Company Stockholder Meeting, contain any untrue 
statement of a material fact or omit to state any material fact required to be stated therein or necessary in order to make the 
statements therein, in light of the circumstances under which they are made, not misleading. The Form S-4 will comply as to 
form in all material respects with the requirements of the Securities Act and the rules and regulations thereunder, except that 
no representation is made by Parent or Sub with respect to statements made or incorporated by reference therein based on 
information supplied by the Company for inclusion or incorporation by reference in the Proxy Statement/Prospectus. 

SECTION 4.08. Absence of Certain Changes or Events. 

(a) From· October I, 2007 through the date of this Agreement, Parent and each of the Parent Subsidiaries has 
conducted its respective business only in the ordinary course, and during such period there has not been any: 

(i) Event that is having or would reasonably be expected to have, individually or in the aggregate, a Material 
Adverse Effect on Parent; 

(ii) declaration, setting aside or payment of any dividend or other distribution {whether in cash, stock or 
property) with respect to any Parent Capital Stock (other than regular quarterly cash dividends not in excess of$0.275 per 
share, with usual declaration, record and payment dates and in accordance with Parent's current dividend policy) or the 
capital stock of any of the Parent Subsidiaries (other than dividends or other distributions by a direct or indirect wholly 
owned Parent Subsidiary to its parent) or any repurchase for value by Parent of any Parent Capital Stock or the capital stock 
of any of the Parent Subsidiaries; or 

(iii) split, combination, subdivision or reclassification of any Parent Capital Stock, other equity interests, 
securities convertible into or exercisable or exchangeable for Parent Capital Stock or other equity interests or any issuance or 
the authorization of any issuance of any other securities in respect of, in lieu of or in substitution for shares of Parent Capital 
Stock. 

(b) Since the date of this Agreement, there has not been any Event that, individually or in the aggregate, is having 
or would reasonably be expected to have a Material Adverse Effect on Parent 

SECTION 4.09. Litigation. There is no suit, action or proceeding pending or, to the Knowledge of Parent, threatened 
against Parent or any Parent Subsidiary that, individually or in the aggregate, is having or would reasonably be expected to 
have a Material Adverse Effect on Parent and there is no Judgment outstanding against or, to the Knowledge of Parent, 
investigation by any Governmental Entity involving, Parent or any Parent Subsidiary or any of their respective material 
properties or assets that, individually or in the aggregate, is having or would reasonably be expected to have a Material 
Adverse Effect on Parent 

SECTION 4. 10. Compliance with Applicable Laws. 

(a) Parent and the Significant Parent Subsidiaries and, to the Knowledge of Parent, the Parent Subsidiaries (other 
than the Significant Parent Subsidiaries) are in compliance in all material respects with all applicable Laws and all Parent 
Permits, in each case that are material to their operations as presently conducted. 
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(b) To the Knowledge of Parent, no material action, demand or investigation by any Governmental Entity is 
pending or threatened alleging that Parent or a Parent Subsidiary is not in compliance in any material respect with any 
applicable Law or Parent Permit, in each case that are material to their operations as presently conducted. 

SECTION 4.11. Brokers' Fees and Expenses. No broker, investment banker, fmancial advisor or other Person, other 
than Citigroup Global Markets Inc. (the "Parent Financial Advisor"), the fees and expenses of which will be paid by Parent, 
is entitled to any broker's, finder's, fmancial advisor's or other similar fee or commission in connection with the Merger and 
the other Transactions based upon arrangements made by or on behalf of Parent, Parent's Subsidiaries or Sub. 

Section 4.12. Opinion of Financial Advisor. Parent has received the opinion of the Parent Financial Advisor, dated the 
date of this Agreement, to the effect that, as of such date, the consideration to be paid in the Merger by Parent is fair to Parent 
from a financial point of view, a signed copy of which opinion has been, or will promptly be, delivered to Parent. 

SECTION 4.13. Financing. 

(a) Parent has received a commitment letter, dated as of the date of this Agreement (the "Financing Letter") from 
Bane of America Securities LLC, Bane of America Bridge LLC, Bank of America, N.A. and the Bank of Nova Scotia 
(collectively, the "Lenders"), relating to the financing (including all exhibits, schedules and amendments to the Financing 
Letter in effect as of the date of this Agreement) required to consummate the Merger and the other Transactions on the terms 
contemplated by this Agreement, to refinance certain existing indebtedness of the Parent and the Company and to pay related 
fees and expenses, which Financing Letter includes terms and conditions for (i) a $1.950 billion senior secured credit facility 
(the "Senior Facility") and (ii) a $750.0 million unsecured "bridge" loan facility (the "Bridge Facility") (or Senior Notes as 
defined in the Financing Letter ("Senior Notes") in lieu thereof). The Lenders have committed to provide and arrange the 
financing contemplated by the Financing Letter upon and subject to the tenns and conditions in the Financing Letter (the 
"Financing"). Parent has provided the Company with true, complete and correct copies of the Financing Letter. As of the date 
of this Agreement, (i) the Financing Letter is in full force and effect, is a valid, binding and enforceable obligation of the 
Parent, and to the Knowledge of the Parent, the other parties thereto, and has not been withdrawn or terminated or otherwise 
amended or modified in any respect without the prior written consent of the Company and no such amendment or 
modification is contemplated by Parent or Sub or, to Parent's Knowledge, any other party thereto, and (ii) neither Parent nor 
Sub is in breach of any of the terms or conditions set forth therein and no event has occurred which, with or without notice, 
lapse of time or both, could reasonably be expected to constitute a breach or failure to satisfy a condition precedent set forth 
in the Financing Letter. Parent and Sub have paid any and all commitment fees or other fees in connection with the Financing 
Letter that are payable on or prior to the date of this Agreement. 
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(b) As ofthe date of this Agreement, subject to the accuracy of the representations and warranties of the Company 
set forth in Article Ill, and the satisfaction of the conditions set forth in Sections 7.01 and 7.02, neither Parent nor Sub has 
any reason to believe that it will be unable to satisfy the conditions of closing to be satisfied by it set forth in the Financing 
Letter on the Closing Date. Assuming the funding of the Financing in accordance with the Financing Letter, the proceeds 
from such Financing constitute all ofthe fmancing required for the consummation of the Merger and the other Transactions, 
and, together with the Stock Consideration, Parent's cash on hand, and cash on hand from operations of the Company, are 
sufficient for the satisfaction of all of Parent's and Sub's obligations under this Agreement, including the payment of the 
Merger Consideration, any other amounts required to be paid in couuection with the consummation of the Merger and the 
other Transactions and to pay all related fees and expenses (including any repayment or refmancing of debt contemplated by 
this Agreement or the Financing Letter). There are no conditions precedent (i) to the availability of the "flex" provisions set 
forth in the Financing Letter or (ii) other than as expressly set forth in the Financing Letter, to the Lenders' obligation to fund 
that portion of the Financing required for the consummation of the Merger and other Transactions. As of the date of this 
Agreement, there are no side letters or other agreements, arrangements or understandings (written or oral) relating to the 
Financing (other than fee letters and an engagement letter with respect to the Senior Notes with the providers of the 
Financing) to which Parent or Sub or any of their Affiliates is a party. 

SECTION 4.14. Capitalization of Sub. As of the date of this Agreement, the authorized capital stock of Sub consists of 
1,000 shares of common stock, no par value, all of which are validly issued and outstanding. All of the issued and 
outstanding capital stock of Sub is, and at the Effective Time will be, owned by Parent or a direct or indirect wholly owned 
Subsidiary of Parent. Sub has no option, warrant, right, or any other agreement outstanding pursuant to which any Person 
other than Parent may acquire any equity security of Sub. Sub has not conducted any business prior to the date of this 
Agreemeut and has, and prior to the Effective Time will have, no assets, liabilities or obligations of any nature other thau 
those incident to its formation and pursuant to this Agreement and the Merger and the other Transactions. 

SECTION 4.15. Vote/ Approval Required. No vote, consent, approval or other action of the stockholders of Parent or the 
holders of any other securities of Parent (equity or otherwise) is required by Law, the Parent Charter or Parent Bylaws or the 
rules of the NYSE or otherwise to approve this Agreement or the Merger or the other Transactions. The vote or consent of 
Parent as the sole stockholder of Sub (which shall have occurred immediately following the execution of this Agreement) is 
the only vote or consent of the stockholders of Parent or Sub necessary to approve this Agreement or the Merger or the other 
Transactions. 

SECTION 4.16. Material Contracts. 

(a) For purposes ofthis Agreement, a "Parent Material Contract" shall mean each Contract that is a "material 
contract" pursuant to Item 60l(b)(JO) of Regulation S-K; 

(b) The Parent Disclosure Letter sets forth a list of all Parent Material Contracts as of the date of this Agreement, 
except for this Agreement, Contracts filed or incorporated by reference as an Exhibit to the Parent's most recent auuual report 
on Fonn 10-K and Contracts filed as an Exhibit to any of Parent's quarterly reports on Form 10-Q or current 
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reports on Fonn 8-K filed since the filing of Parent's most recent annual report on Form 10-K. Each Parent Material Contract 
is a valid, binding and legally enforceable obligation of Parent or one of the Parent Subsidiaries, and, to the Knowledge of 
Parent, is in full force and effect, except for such failures to be valid, binding and legally enforceable or to be in full force and 
effect that are not having or would not reasonably be expected to have, individually or in the aggregate, a Material Adverse 
Effect on Parent. Subject to such exceptions as are not having or would not reasonably be expected to have, individually or in 
the aggregate, a Material Adverse Effect on Parent, there is no default under any Parent Material Contract by Parent or any 
Parent Subsidiary or, to the Knowledge of Parent, by any other party thereto, and no event has occurred that, with the lapse of 
time or the giving of notice or both, would constitute a default thereunder by Parent or any Parent Subsidiary or, to the 
Knowledge of Parent, by any other party thereto. 

SECTION 4.17. No Additional Representations. Parent acknowledges that none ofthe Company nor any Person has 
made any representation or warranty, express or implied, as to the accuracy or completeness of any information regarding the 
Company furnished or made available to Parent and its Representatives except as expressly set forth in Article IV (which 
includes the Company Disclosure Letter and the Company SEC Documents), and none of the Company or any other Person 
shall be subject to any liability to Parent or any other Person resulting from the Company's making available to Parent or 
Parent's use of such information or any information, documents or material made available to Parent in the due diligence 
materials provided to Parent, including in the "data room," in management presentations (formal or informal) or in any other 
form in connection with the Merger and the other Transactions. Without limiting the foregoing, Parent makes no 
representation or warranty to the Company with respect to any fmancial projection or forecast relating to Parent or any Parent 
Subsidiary, whether or not included in any management presentation. 

ARTICLEV 

Covenants Relating to Conduct of Business 

SECTION 5.01. Conduct of Business. 

(a) Conduct of Business by the Company. Except (I) for matters set forth in the Company Disclosure Letter, (II) for 
actions required to be taken by applicable Law (provided that the Company shall reasonably promptly notifY Parent after 
taking any action, other than in the ordinary course of business, in reliance on this clause (II)), (III) as may be agreed in 
writing by Parent (which consent shall not be unreasonably withheld, delayed or conditioned) and (IV) or otherwise expressly 
permitted or contemplated by this Agreement, from the date of this Agreement to the Effective Time, the Company shall, and 
shall cause each Company Subsidiary to, conduct its business in the usual, regular and ordinary course consistent with past 
practice and, to the extent consistent therewith, use commercially reasonable efforts to preserve intact its current business 
organization, keep available the services of its current employees and maintain their relationships with customers, suppliers, 
licensors, licensees, distributors, Governmental Entities and others having business dealings with them. However, the 
Company agrees not to issue any new equity compensation awards between the date of this Agreement to the Effective Time 
except as specifically provided for in. clause (ii) below or with Parent's prior written consent. In addition, and without 
limiting the generality of the foregoing, except (A) for matters · 
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set forth in the Company Disclosure Letter, (B) for actions required to be taken by applicable Law (provided that the 
Company shall reasonably promptly notifY Parent after taking any action, other than in the ordinary course of business, in 
reliance on this clause (B)) or (C) as othenvise expressly permitted or contemplated by this Agreement from the date of this 
Agreement to the Effective Time, the Company shall not, and shall not permit any Company Subsidiary to, do any of the 
following without the prior written consent of Parent (which consent shall not be unreasonably withheld, delayed or 
conditioned): 

(i) except for transactions among the Company and direct or indirect wholly owned Company Subsidiaries or 
among direct and indirect wholly owned Company Subsidiaries, (A) declare, set aside or pay any dividends on, or make any 
other distributions (whether in cash, stock or property or any combination thereof) in respect of, any of its capital stock, other 
than(!) dividends and distributions by the Company to a direct or indirect wholly owned Company Subsidiary or by a direct 
or indirect wholly owned Company Subsidiary to its parent or to another direct or indirect wholly owned Company 
Subsidiary and (2) regular quarterly cash dividends with respect to the Company Common Stock, not in excess of $0.06 per 
share, with usual declaration, record and payment dates and in accordance with the Company's current dividend policy, 
(B) split, combine, subdivide or reclassifY any of its capital stock, other equity interests, securities convertible into or 
exercisable or exchangeable for capital stock or other equity interests or issue or authorize the issuance of any other securities 
in respect of, in lieu of or in substitution for shares of its capital stock or (C) repurchase, redeem or othenvise acquire, or 
offer to repurchase, redeem or otherwise acquire any shares of capital stock of the Company or any Company Subsidiary or 
any other securities thereof or any rights, warrants or options to acquire any such shares or other securities, except pursuant to 
the Company Stock Options outstanding as ofthe date of this Agreement; 

(ii) issue, deliver, sell, grant, pledge or otherwise encumber or subject to any Lien (A) any shares of its 
capital stock, (B) any Voting Company Debt or other voting securities, (C) any securities convertible into or exchangeable 
for, or any options, warrants or rights to acquire, any such shares, Voting Company Debt, voting securities or convertible or 
exchangeable securities or (D) any stock appreciation, "phantom" stock, profit participation or dividend equivalent rights or 
similar rights with respect to the Company or any Company Subsidiary, other than in each case (I) the issuance of Company 
Common Stock upon the exercise of Company Stock Options or the settlement of Company RSUs, in each case outstanding 
as of the date of this Agreement and in accordance with their terms as of the date of this Agreement and upon the exercise of 
the Warrants or the conversion of the Convertible Debentures, in each case in accordance with their tenns as of the date of 
this Agreement, (ll) grants of equity compensation awards with respect to up to 50,000 shares of Company Common Stock in 
the aggregate in connection with new hires consistent with past practice; provided, however, that if the number of shares in 
this clause (ll) is exhausted, the Company may substitute non-equity awards of equivalent value for the equity awards it 
would othenvise grant, (III) the sale of shares of Company Common Stock pursuant to the exercise of Company Stock 
Options if necessary to effectuate an optionee direction upon exercise or for withholding of Taxes or (IV) the acquisition of 
Company Common Stock from a holder of Company Restricted Shares, a Company Stock Option or a Company RSU in 
satisfaction of withholding obligations or in payment of the exercise price; 
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(iii) amend the Company Charter, the Company Bylaws or other comparable charter or organizational 
documents of any Significant Company Subsidiary except as may be required by Law or the rules and regulations of the SEC 
or the NYSE; 

(iv) except as is required to be taken by applicable Law (provided that the Company shall reasonably 
promptly notify Parent after taking any action (or, if reasonably practicable, prior to such action), other than in the ordinary 
course of business, in reliance on the preceding applicable Law exception), (A) grant to any current or former director, 
officer, employee or consultant of the Company or any Company Subsidiary any increase in compensation, bonus or fringe or 
other benefits or grant any type of compensation or benefit to any such Person not previously receiving or entitled to receive 
such compensation except for normal increases in cash compensation in the ordinruy course of business consistent with past 
practice or to the extent required under Company Benefit Plans or Foreign Benefit Plans in effect as of the date of this 
Agreement, (B) grant to any such Person any increase in severance, change in control or termination compensation or 
benefits, except to the extent required under any Company Benefit Plans or Foreign Benefit Plans in effect as of the date of 
this Agreement, (C) enter into, adopt or amend in any manner that would increase costs or benefits thereunder, any Company 
Benefit Plan or Foreign Benefit Plan other than (I) in connection with hiring or retaining the services of any Person if the 
compensation (hase and bonus) of such newly hired or retained Person shall not exceed $150,000 per year or (2) employment 
agreements terminable on less than 30 days' notice without penalty, or (D) take any action to accelerate or fund any rights or 
benefits, except to the extent required under Company Benefit Plans or Foreign Benefit Plans in effect as of the date ofthis 
Agreement, or make any material determinations not in the ordinary course of business consistent with prior practice, under 
any Company Benefit Plan or Company Foreign Plan; 

(v) make any change in financial accounting methods, principles or practices, except insofar as may be 
required by applicable Law, SEC rule or policy or a change in GAAP; 

(vi) except in the ordinary course of business, (A) make or change any Tax election (except as may be 
consistent with past practice), (B) adopt any change to the Company's or any of its Subsidiaries' method of accounting for 
Tax purposes, (C) settle or compromise any Tax liability or refund, (D) amend any Tax Return, (E) agree to waive or extend 
any statute of limitations relating to any Tax Return, or (F) fail to notify Parent of any income Tax audit, investigation or 
proceeding initiated by a Tax authority after the date of this Agreement with respect to the Company or any of its 
Subsidiaries, in each case, to the extent such action (or failure to act) is reasonably likely to result in an increase to a Tax 
liability, which increase is material to the Company and the Company Subsidiaries taken as a whole (this clause (vi) being 
the sole provision of this Section 5.01 governing Tax matters); 

(vii) enter into new lines ofbusiness outside of their existing business and reasonable extensions of their 
existing business; 

(viii) except for transactions among the Company and direct or indirect wholly owned Company Subsidiaries 
or among direct and indirect wholly owned Company Subsidiaries, directly or indirectly acquire or agree to acquire (A) by 
merging or consolidating 
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with, or by purchasing a substantial portion of the properties or assets of, or by any other manner, any equity interest in or 
business or any corporation, partnership, joint venture, association or other business organization or division thereof or 
(B) any properties or assets that are material, individually or in the aggregate, to the Company and the Company Subsidiaries, 
taken as a whole, except for (I) purchases of inventory or other assets in the ordinary course of business consistent with past 
practice and (2) acquisitions at or below fair market value for consideration not in excess of $5,000,000 individually or 
$15,000,000 in the aggregate; 

(ix) except for transactions among the Company and direct or indirect wholly owned Company Subsidiaries 
or among direct and indirect wholly owned Company Subsidiaries, (A) sell, lease (as lessor), license, mortgage, sell and 
leaseback or otherwise encumber or subject to any Lien, or otherwise dispose of (collectively, "Transfers"), any properties or 
assets or any interests therein, except sales of inventory and excess or obsolete property or assets in the ordinary course of 
business consistent with past practice, Transfers of property or assets at not less than fair market value for consideration not 
greater than $5,000,000 individually and $20,000,000 in the aggregate; or (B) enter into, modifY or amend any lease of 
property, except for modifications or amendments that are not materially adverse to the Company and the Company 
Subsidiaries, taken as a whole; 

(x) except for transactions among the Company and direct or indirect wholly owned Company Subsidiaries 
or among direct and indirect wholly owned Company Subsidiaries, (A) incur any indebtedness, except for short-tenn 
borrowings in an amount not in excess of$25,000,000 incurred in the ordinary course of business consistent with past 
practice that may be prepaid on the Closing Date without penalty or premium, or (B) make any loans, advances or capital 
contributions to, or investments in, any other Person, whether by purchase of stock or securities, contributions to capital or 
property transfers; 

(xi) make or agree to make any capital expenditure or expenditures that, individually, is in excess of 
$1,000,000 or, in the aggregate, are in excess of$15,000,000; 

(xii) enter into any material Contract to the extent consummation of the Transactions or compliance by the 
Company with the provisions ofthis Agreement would conflict with, or result in a material violation or material breach of or 
material default (with or without notice or lapse of time, or both) under, or give rise to a right of, or result in, termination, 
cancellation or acceleration of any obligation, to make an offer to purchase any indebtedness or to the loss of a benefit under, 
or result in the creation of any Lien upon any of the properties or other assets of the Company or any Company Subsidiary 
under, or require Parent to license or transfer any of its Intellectual Property Rights or other material property or assets under, 
or give rise to any increased, additional, accelerated, or guaranteed right or entitlements of any third party under, or result in 
any material alteration of, any provision of such material Contract; 

(xiii) enter into any Company Material Contract containing a termination right that is triggered upon 
consummation of the Merger; 

(xiv) except in the ordinary course of business consistent with past practice and to the extent not prohibited 
by other provisions of this Section 5.01(a), enter into, tenninate, renew, extend, amend or modifY in any material respect, any 
Company Material Contract; 
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(xv) (A) pay, discharge, settle or satisfY any claims, liabilities, obligations or litigation (absolute, accrued, 
asserted or unasserted, contingent or otherwise), other than any matter with respect to Taxes, the payment, discharge, 
settlement or satisfaction, in the ordinary course of business consistent with past practice or in accordance with their terms, of 
liabilities reflected or reserved against in the most recent consolidated fmancial statements (or the notes thereto) ofthe 
Company included in the Company SEC Documents or incurred since the date of such financial statements in the ordinary 
course of business consistent with past practice, provided, however, that in no event shall the Company or any of the 
Company Subsidiaries settle any claim or litigation (x) for an amount in excess of$2,000,000 for any such settlement . 
individually or (y) if such settlement would reasonably be expected to prohibit or materially restrict the Company or any 
Company Subsidiary, or, after the Effective Time, Parent or any Parent Subsidiary, from conducting its business in 
substantially the same manner as conducted on the date of this Agreement, and provided further that in no event shall the 
Company or any of the Company Subsidiaries settle any claim or litigation relating to the Transactions without consulting 
Parent or (B) forgive any indebtedness of a substantial value due or owing to the Company or any Company Subsidiary from 
any third-party (other than in consideration of reasonably equivalent value); 

(xvi) enter into (A) any interest rate swap agreement, cross-currency interest rate swap agreement or similar 
agreement, (B) except in the ordinary course of business, any collar, options or similar agreement for the purpose of 
maintaining or controlling the cost of the Company's raw materials or (C) foreign currency fonvard contracts other than to 
match foreign currency positions; or 

(xvii) authorize any of, or commit or agree to take any of, the foregoing actions. 

(b) Conduct of Business by Parent. Except (I) for matters set forth in the Parent Disclosure Letter, (!I) for actions 
required to be taken by applicable Law, (III) as may be agreed in writing by the Company (which consent shall not be 
unreasonably withheld, delayed or conditioned) or (IV) as othenvise expressly permitted or contemplated by this Agreement, 
from the date of this Agreement to the Effective Time, Parent shall, and shall cause each Parent Subsidiary to, conduct its 
business in the usual, regular and ordinary course consistent with past practice and, to the extent consistent therewith, use 
commercially reasonable efforts to preserve intact its current business organization, keep available the services of its current 
employees and maintain their relationships with customers, suppliers and others having business dealings with them except 
(A) for matters set forth in the Parent Disclosure Letter, (B) for actions required to be taken by applicable Law or (C) as 
othenvise expressly permitted or contemplated by this Agreement, from the date of this Agreement to the Effective Time, 
Parent shall not, and shall not permit any Parent Subsidiary to, do any of the following without the prior written consent of 
the Company (which consent shall not be unreasonably withheld, delayed or conditioned): 

(i) (A) declare, set aside or pay any dividends on, or make any other distributions (whether in cash, stock or 
property or any combination thereol) in respect of, any of 
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its capital stock, other than (l) dividends and distributions by Parent to a direct or indirect wholly owned Parent Subsidimy or 
by a direct or indirect wholly owned Parent Subsidiary to its parent or to another direct or indirect wholly owned Company 
Subsidiary and (2) regular quarterly cash dividends with respect to the Parent Common Stock, not in excess of $0.275 per 
share, with usual declaration, record and payment dates and in accordance with the Parent's current dividend policy, (B) split, 
combine, subdivide or reclassify any of its capital stock, other equity interests, securities convertible into or exercisable or 
exchangeable for capital stock or other equity interests or issue or authorize the issuance of any other securities in respect of, 
in lieu of or in substitution for shares of its capital stock or (C) repurchase, redeem or othenvise acquire, or offer to 
repurchase, redeem or otherwise acquire any shares of capital stock of Parent or any Parent Subsidiary or any other securities 
thereof or any rights, warrants or options to acquire any such shares or other securities except in accordance with Parent 
Stock Plans in the ordinary course of business consistent with past practice; 

(ii) issue, deliver, sell, grant, pledge or othenvise encumber or subject to any Lien (A) any shares of its 
capital stock, (B) any Voting Parent Debt or other voting securities, (C) any securities convertible into or exchangeable for 
any such shares, Voting Parent Debt, voting securities or convertible or exchangeable securities, or (D) any stock 
appreciation, "phantom" stock, profit participation or dividend equivalent rights or similar rights with respect to the Company 
or any Company Subsidiary, other than the issuance of Parent Common Stock under Parent Stock Plans, upon the exercise of 
Parent Stock Options or Parent SARs or pursuant to Parent Stock Equivalent Awards, in each case outstanding on January l, 
2008 and in accordance with their terms on January I, 2008, or which are thereafter issued in the ordinary course of business; 

(iii) amend the Parent Charter or the Parent Bylaws in a manner that adversely affects the Parent Common 
Stock or the rights ofthe holders thereof except as may be required by Law or the rules and regulations of the SEC or the 
NYSE; 

(iv) acquire for cash a material amount of assets or capital stock of any other person valued, giving effect to 
assumed indebtedness, at more than $100,000,000 in the aggregate (and, in each case, Parent shali give the Company 
reasonable prior notice of any such acquisition or agreement to make such an acquisition); provided, that Parent and the 
Parent Subsidiaries shall not make any acquisition if such acquisition would adversely affect the ability of Section 7.0 I( c) to 
be satisfied on or prior to the End Date; 

(v) incur any indebtedness that would adversely affect Parent's ability to (A) obtain the Financing on the 
terms and conditions described in the Financing Letter as soon as reasonably practicable following the date of this Agreement 
and in any event on or prior to the End Date and (B) satisfy in all respects its obligations under Section 6.14, provided that 
nothing in this clause (v) shall prohibit Parent from incurring indebtedness specifically permitted as "Borrower Existing 
Indebtedness" as that tenn is defined in the second paragraph of Annex Ill of the Financing Letter; or 

(vi) authorize any of, or commit or agree to take any of, the foregoing actions. 
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(c) Advice of Changes. The Company and Parent shall promptly advise the other orally and in writing of any 
change or event that is having or would reasonably be expected to have, individually or in the aggregate, a Material Adverse 
Effect on such party. 

(d) Continued Operation of the Company. In connection with the continued operation of the Company and the 
Company Subsidiaries between the date of this Agreement and the Closing Date, the Company will confer in good faith on a 
regular and frequent basis with one or more representatives of Parent designated to the Company regarding operational 
matters and the general status of ongoing operations. The Company acknowledges that Parent does not and will not waive 
any rights it may have under this Agreement as a result of such consultations. Nothing contained in this Agreement will give 
Parent, directly or indirectly, the right to control or direct the Company's operations prior to the Effective Time. 

SECTION 5.02. No Solicitation: Company Board Recommendation. 

(a) Subject to Sections 5.02(b) and 5.02(d), the Company shall not, nor shall it authorize, give permission to or 
direct any Company Subsidiary or any of their or its respective directors, officers or employees or any investment banker, 
accountant, attorney or other advisor, agent or representative (collectively, "Representatives") to (i) directly or indirectly 
solicit, initiate or knowingly encourage the submission of, any Company Takeover Proposal or (ii) directly or indirectly 
participate in any discussions or negotiations regarding, or furnish to any Person any information with respect to, or 
knowingly take any other action to facilitate any inquiries or the making of any proposal that constitutes, or may reasonably 
be expected to lead to, any Company Takeover Proposal. Without limiting the foregoing, it is agreed that any violation of the 
restrictions set forth in the preceding sentence by any Representative of the Company or any of its Affiliates acting at the 
direction or with the Knowledge of the Company shall be a breach of this Section 5.02(a) by the Company. The Company 
shall, and shall cause the Company Subsidiaries to, immediately cease and cause to be terminated all existing discussions or 
negotiations with any Person conducted heretofore with respect to any Company Takeover Proposal and request the prompt 
return or destruction of all confidential information previously furnished. Notwithstanding the foregoing, at any time prior to 
obtaining the Company Stockholder Approval, in response to a bona fide written Company Takeover Proposal that the 
Company Board determines in good faith (after consultation with its outside counsel and a financial advisor of nationally 
recognized reputation) constitutes or could reasonably be expected to lead to a Superior Company Proposal, and which 
Company Takeover Proposal was not solicited after the date of this Agreement in breach ofthis Section 5.02(a) and was 
made after the date ofthis Agreement and did not otherwise result from a breach of this Section 5.02(a), the Company may, 
subject to compliance with Section 5.02(c), (x) furnish information with respect to the Company and the Company 
Subsidiaries or other public or nonpublic information to the Person making such Company Takeover Proposal (and its 
Representatives) pursuant to a customary confidentiality agreement with provisions not less restrictive of such Person than 
the Confidentiality Agreement, provided that such confidentiality agreement shall not contain any provisions that would limit 
the ability of such Person to make.proposals to the Company Board, provided, further, that all such information has 
previously been provided to Parent or is provided to Parent prior to or substantially concurrent with the time it is provided to 
such Person and (y) participate in discussions or negotiations with the Person making such Company Takeover Proposal (and 
its Representatives) regarding such Company Takeover Proposal. 
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(b) Except as set forth in Section 8.0l(g) and as otherwise set forth below, neither the Company Board nor any 
committee thereof shall (i) (A) withdraw (or modify in a manner adverse to Parent), or publicly propose to withdraw (or 
modify in any manner adverse to Parent), the approval or recommendation by the Company Board or any such committee 
thereof of this Agreement, the Merger or the other Transactions or (B) recommend, adopt or approve, or propose publicly to 
recommend, adopt or approve, any Company Takeover Proposal (any action described in this clause (i) being referred to as a 
"Company Adverse Recommendation Change") or (ii) approve or recommend, or propose to approve or recommend, or 
allow the Company or any of its Affiliates to execute or enter into, any letter of intent, memorandum of understanding, 
agreement in principle, merger agreement, acquisition agreement, option agreement, joint venture agreement, partnership 
agreement or other similar agreement constituting or related to, any Company Takeover Proposal or that would require the 
Company to abandon, terminate or fail to consummate the Merger or other Transactions (other than a confidentiality 
agreement referred to in Section 5.02(a)) (an "Acquisition Agreement"). Notwithstanding the foregoing, at any time prior to 
obtaining the Company Stockholder Approval, the Company Board may make a Company Adverse Recommendation 
Change if the Company Board determines in good faith (after consultation with its outside counsel and financial advisor of 
nationally recognized reputation) that the failure to do so would be or would reasonably be expected to be inconsistent with 
its fiduciary duties to the stockholders of the Company under applicable Law; provided, however, that no Company Adverse 
Recommendation Change may be made until after the fifth Business Day following Parent's receipt of written notice (a 
"Company Notice of Adverse Recommendation") from the Company advising Parent that the Company Board intends to take 
such action and specifying the terms and conditions of any Superior Company Proposal that is the basis of the proposed 
action by the Company Board (it being understood and agreed that any amendment to the financial terms or any other 
material term of such Superior Company Proposal shall require a new Company Notice of Adverse Recommendation and an 
additional five Business Day period). During such five Business Day period (or five Business Day period in the case of an 
amendment to the fmancial terms or any other material item of such Superior Company Proposal), if requested by Parent, the 
Company shall engage in good faith negotiations with Parent to amend this Agreement in such a manner that any Company 
Takeover Proposal which was detennined to constitute a Superior Company Proposal no longer is a superior proposal. In 
determining whether to make a Company Adverse Recommendation Change, the Company Board shall take into account any 
changes to the fmancial terms of this Agreement proposed by Parent in response to a Company Notice of Adverse 
Recommendation or otherwise. Notwithstanding anything to the contrary contained in this Agreement (other than the specific 
requirements of Section 8.0l(g)), the Company shall be entitled to terminate this Agreement in connection with a Superior 
Company Proposal pursuant to Section 8.0 I (g). 

(c) In addition to the obligations of the Company set forth in paragraphs (a) and (b) of this Section 5.02, the 
Company shall promptly advise Parent orally and in writing of any Company Takeover Proposal, the material terms and 
conditions of any such Company Takeover Proposal or inquiry (including any changes thereto) and the identity of the Person 
making any such Company Takeover Proposal or inquiry. The Company shall (i) keep Parent fully infonned of the status and 
details (including any change to the terms thereof) of any such Company Takeover Proposal or inquiry and (ii) provide to 
Parent as soon as practicable after receipt or delivery thereof with copies of all correspondence and other written material sent 
or provided directly or indirectly to the Company or any Company Subsidiary from any Person 'that 
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describes any of the terms or conditions of any Company Takeover Proposal, provided, however, that the Company need not 
provide Parent with any analysis or other information developed by a Company Representative in the context of any 
Company Takeover Proposal. 

(d) Nothing contained in this Agreement shall prohibit the Company from (x) taking and disclosing to its 
stockholders a position contemplated by or complying with any other disclosure obligations under Section I 4d-9 and 
Section 14e-2 promulgated under the Exchange Act or (y) making any disclosure to the stockholders of the Company if, in 
the good faith judgment of the Company Board (after consultation with outside counsel) failure to so disclose would be 
inconsistent with its obligations under applicable Law; provided, however, that if such disclosure constitutes a Company 
Adverse Recommendation Change, Parent's rights under Section 8.0l(e) may be exercised to the extent provided in such 
section. Further, in the event that any provision of this Section 5.02 conflicts with the Confidentiality Agreement, this 
Section 5.02 shall govern. 

(e) For purposes of this Agreement: 

(i) "Company Takeover Proposal" means any contract, proposal or offer (whether or not in writing), with 
respect to any (A) merger, reorganization, consolidation, business combination, recapitalization, dissolution, liquidation or 
similar extraordinary transaction involving the Company or the Company Subsidiaries (which Company Subsidiaries 
collectively represent 20% or more of the consolidated revenues, net income or assets of the Company and the Company 
Subsidiaries taken as a whole), (B) sale, lease or other disposition directly or indirectly by merger, consolidation, business 
combination, share exchange, joint venture or otherwise of any business or assets of the Company or the Company 
Subsidiaries representing 20% or more of the consolidated revenues, net income or assets of the Company and the Company 
Subsidiaries taken as a whole, (C) issuance, sale or other disposition of (including by way of merger, consolidation, business 
combination, share exchange, joint venture or any similar transaction) securities (or options, rights or warrants to purchase, or 
securities convertible into or exchangeable for, such securities) representing 20% or more of the voting power of the 
Company, (D) transaction in which any Person shall acquire beneficial ownership, or the right to acquire beneficial 
ownership, or any group shall have been formed which beneficially owns or has the right to acquire beneficial ownership of, 
20% or more of the Company Common Stock or (E) any combination of the foregoing (in each case, other than the Merger). 

(ii) "Superior Company Proposal" means any bona fide Company Takeover Proposal (except that references 
in the definition of"Company Takeover Proposal" to 20% shall be replaced by 50%) made by any Person other than a party 
to this Agreement that the Company Board determines in good faith (after consultation with its outside counsel and financial 
advisor and in consideration of such factors as the Company Board considers to be appropriate) (A) is on terms that are more 
favorable to the Company and its stockholders than the Transactions, taking into account all the terms and conditions of such 
proposal and this Agreement (including any proposal by Parent to amend the terms of the Transactions) and (B) is reasonably 
likely to be completed, taking into account all fmancial, regulatory, legal and other aspects of such proposal that the 
Company Board considers to be appropriate. 
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ARTICLE VI 

Additional Agreements 

SECTION 6.0 I. Preparation of the Form S-4 and the Proxy Statement/Prospectus; Company Stockholder Meeting. 

(a) As promptly as practicable following the date of this Agreement, the Company shall prepare (with Parent's 
reasonable cooperation) the proxy statement to be sent to the stockholders of the Company relating to the Company 
Stockholder Meeting (together with any amendments or supplements thereto, the "Proxy Statement/Prospectus") and Parent 
shall prepare (with the Company's reasonable cooperation) and file with the SEC a registration statement on Form S-4 in 
connection with the registration under the Securities Act of the shares of Parent Common Stock to be issued in the Merger. 
Each of the Company and Parent shall use its reasonable best efforts to respond as promptly as practicable to any written or 
oral comments of the SEC. The Proxy Statement/Prospectus will be included within the Form S-4 filed with the SEC. Each of 
the Company and Parent shall use its reasonable best efforts to have the Form S-4 declared effective under the Securities Act 
and to maintain such effectiveness for as long as necessary to consummate the Merger and the other Transactions as promptly 
as practicable after such filing. Parent shall also take any action (other than qualifYing to do business in any jurisdiction in 
which it is not now so qualified) required to be taken under any applicable state securities or "blue sky" laws in connection 
with the issuance of Parent Common Stock in the Merger as contemplated by this Agreement and the Company shall furnish 
all information concerning the Company and the holders of the Company Common Stock and rights to acquire Company 
Common Stock as may be reasonably requested in connection with any such action. 

(b) In addition to their obligations pursuant to Section 6.0 I (a), Parent and the Company shall make all necessary 
filings with respect to the Merger and the other Transactions under the Securities Act, the Exchange Act and applicable 
foreign or state securities or "blue sky" laws and the rules and regulations thereunder and provide each other with copies of 
any such filings. Parent and the Company shall advise the other party, promptly after receipt of notice thereof, of (and 
provide copies of any notices or communications with respect to) the time of the effectiveness of the Fonn S-4, the filing of 
any supplement or amendment thereto, the issuance of any stop order relating thereto, the suspension of the qualification of 
Parent Common Stock issuable in connection with the Merger for offering or sale in any jurisdiction, or of any SEC request 
for amendment to the Proxy Statement/Prospectus or the Form S-4, SEC comments thereon and each party's responses 
thereto or SEC request for additional information. No amendment or supplement to the Proxy Statement/Prospectus or the 
Form S-4 shall be filed without the approval of each of Parent and the Company, which approval shall not be unreasonably 
withheld, delayed or conditioned. 

(c) If prior to the Effective Time, any event occurs with respect to the Company or any Company Subsidiary, or 
any change occurs with respect to other information supplied by the Company for inclusion in the Proxy 
Statement/Prospectus or the Form S-4, which is required to be described in an amendment of, or a supplement to, the Proxy 
Statement/Prospectus or the Form S-4, the Company shall promptly notifY Parent of such event, and the Company and Parent 
shall cooperate in the prompt filing with the SEC of any necessary 
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amendment or supplement to the Proxy Statement/Prospectus and the Form S-4 and, as required by applicable Law, in 
disseminating the information contained in such amendment or supplement to the Company's stockholders. 

(d) If prior to the Effective Time, any event occurs with respect to Parent or any Parent Subsidiary, or any change 
occurs with respect to other information supplied by Parent for inclusion in the Proxy Statement/Prospectus or the Form S-4, 
which is required to be described in an amendment of, or a supplement to, the Proxy Statement/Prospectus or the Form S-4, 
Parent shall promptly notify the Company of such event, and Parent and the Company shall cooperate in the prompt filing 
with the SEC of any necessary amendment or supplement to the Proxy Statement/Prospectus and the Form S-4 and, as 
required by applicable Law, in disseminating the infonnation contained in such amendment or supplement to the Company's 
stockholders. 

(e) The Company shall take all action in accordance with the federal securities laws, the DGCL, the Company 
Certificate and the Company Bylaws necessary to convene the Company Stockholder Meeting for the sole purpose of seeking 
the Company Stockholder Approval (and any authority needed to adjourn or postpone the Company Stockholder Meeting as 
desirable) on the earliest practicable date following the date the Form S-4 is declared effective under the Securities Act. l11e 
Company shall use its reasonable best efforts to cause the Proxy Statement/Prospectus to be mailed in definitive form to the 
Company's stockholders as promptly as practicable after the Form S-4 is declared effective under the Securities Act. 
Notwithstanding anything to the contrary contained in this Agreement, subject to the Company's right to terminate this 
Agreement in connection with a Superior Company Proposal pursuant to Section 8.0l(g), the Company may adjourn or 
postpone the Company Stockholder Meeting to the extent necessary to ensure that any supplement or amendment to the 
Proxy Statement/Prospectus is provided to its stockholders sufficiently in advance of the vote to be held at the Company 
Stockholder Meeting or if there are insufficient shares of Company Common Stock represented (either in person or by proxy) 
to vote in favor of a proposal to approve and adopt the Merger Agreement or to constitute a quorum necessary to conduct the 
business of the Company Stockholder Meeting. The Company shall, through the Company Board, recommend to its 
stockholders that they give the Company Stockholder Approval, except to the extent that the Company Board shall have 
made a Company Adverse Recommendation Change as permitted by Section 5.02(b). Without limiting the generality of the 
foregoing, the Company agrees that its obligations pursuant to the first sentence of this Section 6.01 (e) shall not be affected 
by (i) the commencement, public proposal, public disclosure or communication to the Company of any Company Takeover 
Proposal or (ii) the making of any Company Adverse Recommendation Change by the Company Board. 

SECTION 6.02. Access to Information; Confidentiality. Subject to the restrictions imposed by any applicable Laws, 
including the HSR Act or other U.S. antitrust Laws and Foreign Antitrust Laws, each of the Company and Parent shall, and 
shall cause each of its respective Subsidiaries to, afford to the other party and to the Representatives of such other party 
reasonable access during normal business hours during the period prior to the Effective Time to all their respective 
properties, books, contracts, commitments, personnel and records and, during such period, each of the Company and Parent 
shall, and shall cause each of its respective Subsidiaries to, furnish promptly to the other party (a) a copy of each report, 
schedule, 
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registration statement and other document filed by it during such period pursuant to the requirements of federal or state 
securities laws and (b) all other information concerning its business, properties and personnel as such other party may 
reasonably request; provided, however, that either party may withhold (i) any document or information that is subject to the 
terms of a confidentiality agreement with a third party or subject to any attorney-client privilege or (ii) such portions of 
documents or information relating to pricing or other matters that are highly sensitive if the exchange of such documents (or 
portions thereof) or information, as determined by such party's counsel, might reasonably result in antitrust difficulties for 
such party or reasonably result in antitrust difficulties for such party (or any of its Affiliates). If any material is withheld by 
such party pursuant to the proviso to the preceding sentence, such party shall inform the other party as to the general nature 
of the information that is being withheld. Without liraiting the generality of the foregoing, the Company shall, within two 
Business Days of request therefor, provide to Parent the information described in Rule 14a-7(a)(2)(ii) under the Exchange 
Act and any information to which a holder of Company Common Stock would be entitled under Section 220 of the DGCL 
(assuming such holder met the requirements of such section), and Parent shall, within two Business Days of request therefor, 
provide to the Company any information to which a holder of Parent Common Stock would be entitled under Section 220 of 
the DGCL (assuming such holder met the requirements of such section). 

All information exchanged pursuant to this Section 6.02 shall be subject to the confidentiality agreement dated May 26, 
2008 between the Company and Parent (including any amendment, the "Confidentiality Agreement"). 

SECTION 6.03. Reasonable Best Efforts; Notification. 

(a) Upon the terms and subject to the conditions set forth in this Agreement, each of the parties shall use its 
reasonable best efforts to take, or cause to be taken, all actions, and to do, or cause to be done, and to assist and cooperate 
with the other parties in doing, all things necessary, proper or advisable to consummate and make effective, in the most 
expeditious manner practicable, the Merger and the other Transactions, including (i) the obtaining of all necessary actions or 
nonactions, waivers, consents and approvals from Governmental Entities and the making of all necessary registrations and 
filings (including filings with Governmental Entities) and the taking of all reasonable steps as may be necessary to obtain an 
approval or waiver from, or to avoid an action or proceeding by, any Governmental Entity, (ii) the obtaining of all necessary 
consents, approvals or waivers from third parties, (iii) the defending of any lawsuits or other legal proceedings, whether 
judicial or administrative, challenging this Agreement or the consmrunation of the Transactions, including seeking to have 
any stay or temporary restraining order entered by any court or other Governmental Entity vacated or reversed, subject to the 
limitations set forth in Section 6.04(c) and (iv) the execution and delivery of any additional instruments necessary to 
consummate the Transactions and to fully carry out the purposes of this Agreement. In connection with and without limiting 
the foregoing, the Company and the Company Board shall (i) take all action necessary to ensure that no state takeover statute 
or similar statute or regulation is or becomes applicable to any Transaction or this Agreement and (ii) if any state takeover 
statute or sirailar statute or regulation becomes applicable to any Transaction or this Agreement, take all action necessary to 
ensure that the Merger and the other Transactions may be consummated as promptly as practicable on the terms contemplated 
by this Agreement. Notwithstanding the foregoing, the Company shall not be prohibited under this Section 6.03(a) from 
taking any action permitted by Section 5.02(b ). 
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(b) The Company shall give prompt notice to Parent, and Parent or Sub shall give prompt notice to the Company, 
of (in each case, to its Knowledge) (i) any representation or warranty made by it contained in this Agreement that is qualified 
as to materiality or "Material Adverse Effect" becoming untrue or inaccurate in any respect or any such representation or 
warranty that is not so qualified becoming untrue or inaccurate in any material respect or (ii) the failure by it to comply with 
or satisfY in any material respect any covenant, condition or agreement to be complied with or satisfied by it under this 
Agreement; provided, however, that no such notification sha11 affect the representations, warranties, covenants or agreements 
of the parties or the conditions to tlfe obligations of the parties under this Agreement. 

(c) Nothing in this Section 6.03 shall require any party to (i) consent to any action or omission by any other party 
that would be inconsistent with Section 5.01, absent such consent or (ii) agree to amend or waive any provision of this 
Agreement. 

SECTION 6.04. Goverrunental Approvals. 

(a) Each of Parent and the Company agree (i) to make an appropriate filing of a Notification and Report Form 
pursuant to the HSR Act within ten Business Days after the date of this Agreement and any other filing or application 
required under Foreign Antitrust Laws, including the EC Merger Regulation, as promptly as practicable, with respect to the 
Merger and the other Transactions and (ii) to supply as promptly as reasonably practicable any additional information and 
documentary material that may be requested pursuant to the HSR Act or such Foreign Antitrust Laws, as applicable, and to 
take all other actions necessary, proper or advisable to cause the expiration or termination of the applicable waiting periods 
under the HSR Act or to obtain consents, approvals or authorizations under Foreign Antitrust Laws as soon as practicable, 
including by requesting early termination of the waiting period provided for in the HSR Act. 

(b) Each of Parent and the Company shall (i) keep each other apprised of the status of any communications with, 
and any inquiries or requests for additional information from, any Governmental Entity in connection with the HSR Act or 
Foreign Antitrust Laws, and shall comply with any such inquiry or request as promptly as practicable. Parent and the 
Company shall cooperate and consult with each other in connection with the making of all filings, notifications and any other 
material actions pursuant to this Section 6.04, including, subject to applicable Laws relating to the exchange of information, 
by permitting counsel for the other party to review in advance, and consider in good faith the views of the other party in 
connection with, any proposed written communication to any Goverrunental Entity and provide counsel for the other party 
with copies of all filings and submissions made by such party and all correspondence and other written communications 
between such party (and its advisors) with any Goverrunental Entity and any other information supplied by such party and 
such party's Subsidiaries to a Governmental Entity or received fi·om such a Goverrunental Entity in connection with the 
Merger and the other Transactions; provided, however, that materials may be redacted before being provided to the other 
party (x) to remove references concerning the valuation of Parent, the Company or any of their Subsidiaries, (y) as necessary 
to comply with contractual arrangements and (z) as necessary to address reasonable privilege or confidentiality 
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concerns and (ii) furnish to the other parties such information and assistance as such parties reasonably may request in 
connection with the preparation of any submissions to, or agency proceedings by, any Governmental Entity. Upon and 
subject to the terms of this Section 6.04, each party agrees to cooperate and use its reasonable best efforts to assist in any 
defense by any other party to this Agreement of the Merger and the Transactions before any Governmental Entity reviewing 
the Merger and the Transactions, including by providing as promptly as practicable such information as may be requested by 
such Governmental Entity or such assistance as may be reasonably requested by the other party to this Agreement in such 
defense. 

(c) If any objections are asserted by any Govermnental Entity with respect to the Merger or the Transactions under 
the HSR Act, other U.S. antitrust Laws or any Foreign Antitrust Law or which would otherwise prevent, materially impede or 
materially delay the consummation of the Merger and the Transactions, or if any Action is instituted by any Govermnental 
Entity or any private party challenging any of the Transactions as violative of the HSR Act, other U.S. antitrust Laws or any 
Foreign Antitrust Law, or an order is issued enjoining the Merger or the Transactions, each of Parent and the Company shall 
use its reasonable best efforts to resolve any such objections or suits so as to permit consummation of the Merger and the 
Transactions contemplated by this Agreement by the Closing, including in order to resolve such objections or suits which, in 
any case if not resolved, could reasonably be expected to prevent, materially impede or materially delay the consummation of 
the Merger and the Transactions. In the event that any administrative or judicial action or proceeding is instituted (or 
threatened to be instituted) by a Governmental Entity or private party challenging the transactions contemplated by this 
Agreement, each of Parent and the Company shall cooperate in all respects with each other and use its respective reasonable 
best efforts to contest and resist any such action or proceeding, including defending through litigation on the merits any claim 
asserted in any court by any Person, and to have vacated, lifted, reversed or overturned any decree, judgment, injunction or 
other order, whether temporary, preliminary or pennanent, that is in effect and that prohibits, prevents or restricts 
consummation ofthe transactions contemplated by this Agreement. 

(d) Each of Parent and the Company shall use their reasonable best efforts to cause the expiration or termination of 
the applicable waiting periods under the HSR Act or Foreign Antitrust Laws as soon as practicable. Parent and the Company 
shall not extend, directly or indirectly, any such waiting period or enter into any agreement with a Governmental Entity to 
delay or not to consummate the Merger and the other Transactions on the Closing Date, except with the prior written consent 
of the other party to this Agreement. Parent and the Company shall not have any substantive contact with any Governmental 
Entity in respect of any filing or proceeding contemplated by this Section 6.04 unless it consults with the other party in 
advance and, to the extent permitted by such Governmental Entity, gives the other party the opportunity to participate. 

(e) Without limiting the foregoing or any other provision of this Agreement, Parent and the Parent Subsidiaries and 
the Company and the Company Subsidiaries, shall use reasonable best efforts to take any action necessary to avoid and 
eliminate each and every impediment under the HSR Act, other U.S. antitrust Laws or any Foreign Antitrust Laws, so as to 
enable the consummation of the Merger and the Transactions as soon as reasonably possible, including, (i) proposing, 
negotiating, committing to and effecting, by consent decree, hold 
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separate order, mitigation agreement or otherwise, the sale, divestiture or disposition of their respective businesses, product 
lines or assets and (ii) otherwise using reasonable best efforts to take or commit to take actions that after consummation of 
the Merger and the other Transactions would limit Parent's or the Parent Subsidiaries' freedom of action with respect to, or 
its or their ability to retain, one or more of the businesses, product lines or assets of Parent or any Parent Subsidiaries or the 
Company or any Company Subsidiaries, in each case as may be required in order to avoid the entry of, or to effect the 
dissolution of, any injunction, temporary restraining order, or other order in any suit or proceeding, which would otherwise 
have the effect of preventing or materially delaying the consummation of the Merger and the other Transactions. Parent and 
the Parent Subsidiaries and, if requested by Parent, the Company and the Company Subsidiaries, shall agree to divest, sell, 
dispose of, hold separate, or otherwise take or commit to take any actions that limit its freedom of action with respect to, or 
Parent's or any Parent Subsidiary's ability to retain, any of the businesses, product lines or assets of Parent, the Company or 
any of their respective Subsidiaries (including the Surviving Corporation), provided that any such action is conditioned upon 
the consummation of the Merger. Notwithstanding anything to the contrary in this Agreement, Parent shall not be obligated 
to take or proffer to take any of the foregoing actions if such actions (i) would be reasonably likely in the aggregate to have a 
Material Adverse Effect on Parent and its Subsidiaries (including Surviving Corporation), taken as a whole or (ii) would be 
prohibited by Section 8 of the Financing Letter. 

SECTION 6.05. Company Stock Plans. 

(a) Innnediately prior to the Effective Time, each Company Stock Option, whether vested or unvested, that is 
outstanding immediately prior to the Effective Time shall become fully exercisable and vested. Subject to the proration 
provisions set forth in Section 6.05(d), each holder of a Company Stock Option shall be given the opportunity, prior to the 
Election Deadline, to elect either (i) to cause such Company Stock Option (a "Stock Electing Option") to become and 
represent an option to acquire shares of Parent Common Stock (a "Converted Stock Option") in accordance with paragraph 
(b) ofthis Section 6.05 or (ii) to cause such Company Stock Option (a "Cash Electing Option") to be cancelled in exchange 
for a single lump sum cash payment (less any required Tax withholding) (the "Company Option Cash Out Amount"), in an 
amount equal to the product of (A) the number of shares of Company Common Stock subject to such Company Stock Option 
immediately prior to the Effective Time and (B) the excess, if any, of the Cash Out Amount over the exercise price per share 
of such Company Stock Option, in accordance with paragraph (c) of this Section 6.05. Subject to the proration provisions set 
forth in Section 6.05( d), to the extent any holder of a Company Stock Option shall not have made an election with respect to 
such Company Stock Option prior to the Election Deadline, such Company Stock Option shall be deemed to be a Stock 
Electing Option. Section 6.05(a) of the Company Disclosure Letter lists certain individuals that have agreed that their 
Company Stock Options will be treated as Cash Electing Options (subject to limited exceptions) in accordance with the terms 
of letter agreements between such individuals and the Company, and true and correct copies of such letter agreements have 
been provided to Parent. 

(b) Each Stock Electing Option shall, immediately following the Effective Time, and without any further action on 
the part of the holder thereof, be assumed by Parent and converted into a fully vested Converted Stock Option, on the same 
tenns and conditions (except as provided in this Section 6.05(b )) as were applicable under such Company Stock Option, to 
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purchase a number of shares of Parent Common Stock equal to the product of (x) the number of shares of Company Common 
Stock subject to such Company Stock Option multiplied by (y) the Special Exchange Ratio (as defmed in Section 6.05(h)) 
(provided that any fractional share resulting from such multiplication shall be rounded down to the nearest whole share). TI1e 
exercise price per share of each Converted Stock Option resulting from the conversion of the Company Stock Option 
pursuant to this Section 6.05(b) shall be equal to the quotient of (i) the exercise price per share of the Company Stock Option 
that converted into the Converted Stock Option divided by (ii) the Special Exchange Ratio (provided that such exercise price 
shall be rounded up to the nearest whole cent). Notwithstanding anything to the contrary contained in this Agreement, in the 
case of any option to which Section 421 of the Code applies by reason of its qualification under either Section 422 or 424 of 
the Code ("qualified stock options"), the option price, the number of shares purchasable pursuant to such option and the 
terms and conditions of exercise of such option shall be determined in order to comply with Section 424(a) of the Code. 

(c) Each Cash Electing Option shall, immediately following the Effective Time, and without any further action on 
the part 
of any holder thereof, be cancelled in exchange for the Company Option Cash Out Amount. The Surviving Corporation or 
Parent 
shall pay the holders of Company Stock Options the payments described in this Section 6.05(c) on or as soon as reasonably 
practicable after the Closing Date, but in any event (i) within seven Business Days following the Closing Date if the pro 
ration set forth in Section 6.05(d) does not apply and (ii) within ten Business Days of the Closing Date if the pro ration set 
forth in 
Section 6.05( d) does apply. 

(d) Notwithstanding anything to the contrary contained in this Agreement, in the event that the number of Stock 
Electing Options, when considered together with the number of shares of Parent Common Stock otherwise issuable pursuant 
to the provisions of this Agreement, including upon the exercise of Warrants and the conversion of Convertible Debentures 
outstanding at the Effective Time, would cause Parent to exceed the limitation set forth in Section 6.05(d) of the Company 
Disclosure Letter (the "Applicable Limitation"), then the In the Money Stock Electing Options shall be subject to pro rata 
reduction solely to the extent necessary to cause Parent not to exceed the Applicable Limitation and such pro rata reduction 
shall apply on the following basis: With respect to each holder of In the Money Stock Electing Options, a number of In the 
Money Stock Electing Options equal to (i) all of such holder's In the Money Stock Electing Options minus (ii) the Rollover 
Amount, shall be deemed to be Cash Electing Options and the balance of such holder's In the Money Stock Electing Options 
shall continue to be Stock Electing Options. For purposes of this Section 6.05(d), with respect to any holder of In the Money 
Stock Electing Options, "Rollover Amount" means a number of In the Money Stock Electing Options (rounded down to the 
nearest whole share) equal to the product of(x) all of such holder's In the Money Stock Electing Options multiplied by 
(y) the quotient of(!) the Maximum Amount divided by (II) the number of all In the Money Stock Electing Options; 
provided, however, that with respect to each holder of In the Money Stock Electing Options subject to pro rata reduction 
under this Section 6.05(d), the designation of Cash Electing Options shall apply to the applicable portion of such holder's In 
the Money Stock Electing Options with the greatest positive intrinsic value (i.e., the excess of the Cash Out Amount over the 
exercise price) immediately prior to the Effective Time and thereafter to such holder's In the Money Stock Electing Options 
with the next greatest positive intrinsic value as of 
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immediately prior to the Effective Time (and so on), in each case, to the extent necessary. For purposes ofthis Section 6.06 
(d), "In the Money Stock Electing Options" means any Stock Electing Options with an exercise price lower than the Cash 
Out Amount as of immediately prior to the Effective Time. For purposes of this Section 6.06( d), the "Maximum Amount" 
means the difference between (A) such number of Stock Electing Options that, in the reasonable, good faith judgment of 
Parent, would not result in Parent exceeding the Applicable Limitation minus (B) the number of Stock Electing Options that 
are not In the Money Stock Electing Options. 

(e) Immediately prior to the Effective Time, each Company Restricted Share shall vest in full and be conve1ted into 
the right to receive the Merger Consideration as provided in Section 2.0l(c) of this Agreement. 

(f) As of the Effective Time, each restricted stock unit with respect to shares of Company Common Stock that is 
outstanding immediately prior to the Effective Time (collectively, the "Company RSUs") shall be converted into a vested 
right to receive cash with a value equal to the product of (i) the Cash Out Amount and (ii) the number of shares of Company 
Common Stock underlying such Company RSUs (less any required Tax withholding) (such amount, the "Company RSU 
Consideration"). Subject to the immediately following sentence, the Surviving Corporation or Parent shall pay the holders of 
Company RSUs the Company RSU Consideration on or as soon as reasonably practicable after the Closing Date, but in any 
event within five Business Days following the Closing Date. In the event that any Company RSUs are subject to 
Section 409A of the Code, the Surviving Corporation or Parent shall pay the Company RSU Consideration in respect of such 
Company RSUs (x) if the Closing Date occurs on or prior to December 31, 2008, on January 2, 2009 (or earlier if permitted 
under Section 409A of the Code) and (y) if the Closing Date occurs on or after January 1, 2009, as soon as permissible under 
Section 409A of the Code, and in either such case, such delayed payments shall include earnings thereon from and after the 
Effective Time until the applicable payment date, at a rate equal to 120% of the long-term Applicable Federal Rate as 
prescribed under Section 1274(d) of the Code. 

(g) Prior to the Effective Time, the Company Board (or, if appropriate, any committee thereof administering the 
Company Stock Plans) shall adopt such resolutions or take such other actions as may be required to effect the provisions of 
this Section 6.05. In addition, prior to the Effective Time, the Company Board (or, if appropriate, any committee thereof 
administering the Company Stock Plans) shall adopt such resolutions or take such other actions as may be required to effect 
the following: 

(i) make such other changes to the Company Stock Plans as it deems appropriate to give effect to the Merger 
(subject to the approval of Parent, which shall not be unreasonably withheld, delayed or conditioned); and 

(ii) ensure that, after the Effective Time, no Company Stock Options or other awards may be granted under 
any Company Stock Plan. 

(h) For purposes of this Agreement, the term "Special Exchange Ratio" shall mean the sum of (i) the Exchange 
Ratio plus (ii) the quotient of (x) the Cash Consideration divided by (y) the Parent Closing Price. 
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(i) At the Effective Time, and subject to compliance by the Company with Section 6.05(a), other than with respect 
to Cash Electing Options which shall be entitled to the consideration contemplated by Section 6.05(c), Parent shall assume all 
the obligations of the Company with respect to each outstanding Company Stock Option under the applicable Company 
Stock Plan and the applicable agreement evidencing the grant thereof. As soon as practicable after the Effective Time, Parent 
shall deliver to the holders of Company Stock Options (other than Cash Electing Options) appropriate notices setting forth 
such holders' rights pursuant to the respective Company Stock Plans, and the agreements evidencing the grants of such 
Company Stock Options (other than Cash Electing Options) shall continue in effect on the same terms and conditions 
(subject to the adjustments required by this Section 6.05 after giving effect to the Merger). 

G) Parent shall take all corporate action necessary to reserve for issuance a sufficient number of shares of Parent 
Common Stock for delivery upon exercise of the Converted Stock Options resulting from the conversion of Stock Electing 
Options assumed by Parent in accordance with this Section 6.05. As soon as reasonably practicable after the Effective Time, 
Parent shall file a registration statement on Form S-8 (or any successor or other appropriate fonn) with respect to the shares 
of Parent Common Stock subject to such Converted Stock Options resulting from the conversion of Stock Electing Options 
and shall use its reasonable best efforts to maintain the effectiveness of such registration statement or registration statements 
(and maintain the current status of the prospectus or prospectuses contained therein) for so long as such Converted Stock 
Options remain outstanding. 

(k) Prior to the Effective Time, Parent and the Company, and their respective Boards of Directors, shall use their 
reasonable best efforts to take all actions to cause any dispositions of Company Common Stock (including derivative 
securities with respect to Company Common Stock) or acquisitions of Parent Common Stock (including derivative securities 
with respect to Parent Common Stock) resulting from the Transactions by each individual who is subject to the reporting 
requirements of Section 16(a) of the Exchange Act to be exempt from Section 16(b) of the Exchange Act under Rule 16b-3 
promulgated under the Exchange Act. 

(I) In this Agreement: 

"Cash Out Amount" means the sum of the Cash Consideration and the Stock Consideration Cash Value. 

"Company Restricted Share" means any award of Company Common Stock that is subject to restrictions based on 
performance or continuing service and granted under any Company Stock Plan or otherwise. 

"Company Stock Option" means any option to purchase Company Common Stock granted under any Company Stock 
Plan or otherwise. 

"Company Stock Plans" means the Company Amended and Restated Long Term Incentive Compensation Plan, the 
Company Employee Stock Option Advantage Plan, the Company 1993 Non-Employee Director Stock Accumulation and 
Deferred Compensation Plan, 
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the Company Omnibus Equity Compensation Plan for Non-Employee Directors, and the Company A1mual Management 
Incentive Compensation Plan. 

"Election Deadline" means 5:00 p.m. on the fifth Business Day preceding the Closing Date or such other date as the 
Company and Parent mutually agree. 

"Parent Closing Price" means the average, rounded to the nearest cent, of the closing sale prices of Parent Common 
Stock on the NYSE as reported by The Wall Street Journal for the ten trading days immediately preceding the Effective 
Time. 

"Parent SAR" means any stock appreciation right linked to the price of Parent Common Stock. 

"Parent Stock Equivalent Award" means any award of units, phantom shares, share equivalents or similar instruments 
that is payable in shares of Parent Common Stock or whose value is determined with reference to the value of shares of 
Parent Common Stock (other than Parent SARs) and granted under any Parent Stock Plan. 

"Parent Stock Option" means any option to purchase Parent Common Stock granted under any Parent Stock Plan. 

"Parent Stock Plans" means the 2006 Parent Incentive Plan, the Parent 1997 Stock Incentive Plan, the Amended and 
Restated Parent Incentive Plan, the Parent Deferred Compensation Plans for Employees, the Parent Deferred Compensation 
Plans for Non-Employee Directors and the Parent Stock Option Plan for Employees of Joint Ventures. 

"Stock Consideration Cash Value" means the product of the Exchange Ratio and the Parent Closing Price. 

SECTION 6.06. Benefit Plans. 

(a) Until January I, 2011, Parent shall provide or cause the Surviving Corporation (or, in any such case, its 
successors or assigns) to provide compensation and benefits to the employees of the Company and the Company Subsidiaries 
("Company Employees") that, taken as a whole (and not on individual employee basis), are substantially comparable to the 
compensation and benefits received by such Company Employees in the aggregate immediately prior to the Effective Time; 
provided, however, that until January I, 201 I, Parent shall provide or cause the Surviving Corporation to provide to each 
Company Employee (on an individual basis) base salary or base wages that are at least equal to the base salary or base wages 
payable to such Company Employee immediately prior to the Effective Time. 

(b) From and after the Effective Time, Parent shall, and shall cause the Surviving Corporation to, honor, in 
accordance with their respective terms (as in effect immediately prior to the Effective Time), all the Company Benefit Plans 
and the Foreign Benefit Plans, subject to the rights of Parent and the Surviving Corporation to amend, modify or terminate 
any such agreements, plans or policies in accordance with their respective terms (as in effect immediately prior to the 
Effective Time) or as permitted by applicable Law. 
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Notwithstanding any other provision of this Agreement to the contrary, (i) Parent shall or shall cause the Surviving 
Corporation to provide Company Employees whose employment terminates prior to January I, 2011, with severance benefits 
at the levels and pursuant to the terms of the Company's severance plans and policies as in effect immediately prior to the 
Effective Time (or under Parent's plans so long as severance benefits levels are at least as high and on terms at least as 
favorable as the Company's plans and policies) and (ii) severance benefits offered to Company Employees shall for 
terminations prior to January I, 20 II, be determined without taking into account any reduction after the Effective Time in 
compensation paid to Company Employees. 

(c) With respect to any employee benefit plan maintained by Parent or any Parent Subsidiary (including any 
severance plan) (the "New Plans"), in which Company Employees participate after the Effective Time, for all purposes (other 
than benefit accrual under any defined benefit pension plan), service with the Company or any Company Subsidiary (and 
their respective predecessors) prior to the Effective Time shall be treated as service with Parent or the Parent Subsidiaries; 
provided, however, that for purposes of a New Plan that is Parent's retiree medical, dental and group life plans, the prior 
service credit shall only be counted towards meeting the five years of service eligibility component for such plans and that 
the Company Employees shall be otherwise treated as newly hired employees with regard to the retiree medical plan 
coverage resulting in access-only coverage thereunder to the extent the Company Employees otherwise meet the 
requirements for coverage thereunder; provided further, however, that such service need not be recognized to the extent that 
such recognition would result in any duplication of benefits with respect to the same period of service. To the extent 
permitted by the New Plans, each Company Employee shall be immediately eligible to participate, without any waiting time, 
in any and all New Plans to the extent coverage under such New Plan is comparable to a Company Benefit Plan or Foreign 
Benefit Plan in which such Company Employee participated immediately before the consummation of the Merger. 

(d) Parent shall waive, or cause to be waived, any pre-existing condition limitations or actively-at-work 
requirements under any welfare benefit plan (including with respect to any plan providing for medical, dental, pharmaceutical 
and/or vision benefits) maintained by Parent or any of its Affiliates (other than the Company) in which Company Employees 
(and their eligible dependents) will be eligible to participate from and after the Effective Time, except to the extent that such 
preexisting condition limitation or actively-at-work requirement would have been applicable under the comparable Company 
welfare benefit plan immediately prior to the Effective Time. Parent shall recognize, or cause to be recognized, the dollar 
amount of all expenses incurred by each Company Employee (and his or her eligible dependents) during the calendar year in 
which the Effective Time occurs for purposes of satisfying such year's deductible, maximum out-of-pocket requirements and 
co-payment limitations under the New Plans in which they will be eligible to participate from and after the Effective Time. 

(e) Notwithstanding any other provision in this Agreement to the contrary, Parent agrees to continue or cause the 
Surviving Corporation to continue, through December 31, 2011, the Company's retiree welfare programs, including medical 
prescription drugs and retiree life insurance program (the "Company Retiree Welfare Programs") on terms and conditions no 
less favorable in duration, scope, value, participant cost, vesting and otherwise than those in 
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effect as of the Effective Time (provided, however, that participant costs shall increase on a dollar-for-dollar basis to the 
extent the current maximum employer costs of$275 per person per month for individuals under age 65 and $59 per person 
per month for individuals age 65 and over are exceeded) with respect to (i) all individuals who as of the time immediately 
prior to the Effective Time are receiving benefits under the Company Retiree Welfare Programs and (ii) all Company 
Employees who retire at any time on or prior to December 31, 2013 and are eligible to receive benefits under the Company 
Retiree Welfare Programs as of the date of such retirement (clauses (i) and (ii) together, the "Applicable Company Group"). 
Following December 31,2011, Parent agrees to provide to the Applicable Company Group welfare programs, including 
medical prescription drugs and retiree life insurance program, on terms and conditions no less favorable in duration, scope, 
value, participant cost, vesting and otherwise than the lesser of (x) those in effect with respect to the group of Parent retirees 
eligible to receive subsidized retiree welfare benefits under Parent's retiree welfare programs as they existed prior to July I, 
2003 and (y) those in effect under the Company Retiree Welfare Program in effect as of the Effective Time (provided, 
however, that with respect to this clause (y), participant costs shall increase on a dollar-for-dollar basis to the extent the 
current maximum employer costs of $275 per person per month for individuals under age 65 and $59 per person per month 
for individuals age 65 and over are exceeded). 

(f) Notwithstanding any other provision in this Agreement to the contrary, through December 31, 20 I 0, each 
Company Employee shall continue to accrue benefits under the Pension Plan of Hercules Incorporated, Plan No. 001, and, to 
the extent applicable, the Company's excess benefit plan, within the meaning of Section 3(36) of ERlSA (the "Excess Plan"), 
each as in effect on the date of this Agreement. Each Company Employee who is a participant in the Pension Plan of 
Hercules Incorporated immediately before the Effective Time shall have a guaranteed minimum benefit calculated thereunder 
as of the Effective Time. Following the Effective Time, with respect to each Company Employee who is a participant in the 
Pension Plan of Hercules Incorporated as ofthe Effective Time, service with the Parent or any of its Subsidiaries following 
the Effective Time will be credited under the Pension Plan of Hercules Incorporated and the Excess Plan (to the extent 
applicable) for eligibility to receive benefits under such plans. 

(g) In accordance with, and not in limitation of, the provisions of Section 9.07, the parties acknowledge that the 
provisions of this Section 6.06 are solely for the benefit of the pruties, and no current or fanner employee, director or 
consultant or any other individual associated therewith (including any beneficiary or dependent thereof) shall be regarded for 
any purpose as a third-party beneficiary of the Agreement, and no provision of this Section 6.06 shall create such rights in 
any such persons in respect of any benefits that may be provided, directly or indirectly, under any Company Benefit Plan or 
Foreign Benefit Plan or any employee benefit or compensation program, plan or arrangement of Parent or any of its 
Affiliates. No provision of this Agreement shall constitute a limitation on the rights to amend, modify or tenninate after the 
Effective Time and in accordance with their terms any such plans or arrangements of Parent, the Surviving Corporation or 
any of their respective Affiliates, and nothing in this Agreement shall be construed as an amendment to any Company Benefit 
Plan or Foreign Benefit Plan for any purpose. No provision of this Section 6.06 shall require Parent, the Surviving 
Corporation or any of their respective Affiliates to continue the employment of any employee of the Company or any of the 
Company Subsidiaries for any specific period of time following the Effective Date. 
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SECTION 6.07. Convertible Debentures. If requested by Parent, the Company shall use commercially reasonable efforts 
to assist Parent to take such actions as are required under Sections 801 and 13 I I ofthe Convertible Debentures Indenture to 
give effect to the Merger, including entering into a supplemental indenture. 

SECTION 6.08. Indemnification and Directors' and Officers' Insurance. 

(a) Parent and Sub agree that all rights to indemnification, advancement of expenses and exculpation from 
liabilities for acts or omissions occurring prior to the Effective Time now existing in favor of the current and former directors 
or officers of the Company or any of the Company Subsidiaries and the Persons who served as a director, officer, trustee, 
employee or agent of another corporation, or of a partnership, joint venture, trust or other enterprise, including service with 
respect to employee benefit plans maintained or sponsored by the Company or the Company Subsidiaries (each, together with 
such Person's heirs, executors or administrators, an "Indemnified Partv") as provided in their respective certificates of 
incorporation or bylaws or other organizational documents shall survive the Merger and shall continue in full force and effect 
in accordance with their terms; provided that any Indemnified Party to whom expenses may be advanced provides an 
undertaking to repay such advances if it is ultimately determined by a court of competent jurisdiction in a final, non
appealable order that such Indemnified Party is not entitled to indemnification. 

(b) For six years from and after the Effective Time, to the fullest extent pennitted by applicable Law, Parent and 
the Surviving Corporation shall maintain in effect the exculpation, indemnification and advancement of expenses provisions 
of the Company's (as the Surviving Company) and each of the Company Subsidiaries' (or their respective successors) 
certificates of incorporation and bylaws or similar organizational documents in effect immediately prior to the Effective Time 
(including the Company Certificate and the Company Bylaws), and shall not amend, repeal or otherwise modifY any such 
provisions in any manner that would adversely affect the rights thereunder of any Indemnified Party; provided, however, that 
all rights to indemnification in respect of any action pending or asserted or any claim made within such period shall continue 
until the disposition of such action or resolution of such claim. 

(c) Parent shall assume, be jointly and severally liable for, and honor, guaranty and stand surety for, and shall cause 
the Surviving Corporation and its Subsidiaries to honor, in accordance with their respective terms, each ofthe agreements 
contained in this Section 6.08 from and after the Effective Time. 

(d) At or prior to the Effective Time, Parent shall cause the Company to purchase a "tail" directors' and officers' 
liability insurance policy for the Company and its current directors and officers in form and substance reasonably acceptable 
to the Company that shall provide the Company and such directors and officers with coverage for six years following the 
Effective Time of not less than the existing coverage and have other terms not less favorable to the insured persons (including 
the Company) than the directors' and officers' liability insurance coverage currently maintained by the Company; provided 
that Parent shall not be required to pay an aggregate premium for such policy in excess of250% of the current annual 
premium paid by the Company for its directors' and officers' liability insurance coverage (the "Maximum Premium"), and in 
the event that the Maximum Premium is insufficient for such 
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coverage, Parent shall purchase the maximum amount of coverage that is available for such amount. Parent shall, and shall 
cause the Surviviug Corporation to, maiutaiu such policy in full force and effect, and contiuue to honor the obligations 
thereunder. 

(e) Parent shall pay all expenses, including reasonable attorneys' fees, that are incurred by any Indemnified Party iu 
enforciug Parent's obligations pursuant to this Section 6.08. 

(f) The rights of each Indemnified Party hereunder shall be in addition to, and not iu limitation of, any other rights 
such Indemnified Party may have under the Company Certificate, the Company Bylaws, any other indemnification 
arrangement, the DGCL or otherwise. The provisions of this Section 6.08 shall survive the consummation of the Merger and 
expressly are iutended to benefit, and are enforceable by, each of the Indemnified Parties. 

(g) In the event Parent, the Surviviug Corporation or any oftheir respective successors or assigns (x) consolidate 
with or merge iuto any other Person and shall not be the contiuuiug or surviving corporation or entity in such consolidation or 
merger or (y) transfer all or substantially all of their properties and assets to any Person, then, and iu either such case, proper 
provision shall be made so that the successors and assigns of Parent or the Surviving Corporation, as the case may be, shall 
assume the obligations set forth iu this Section 6.08. 

SECTION 6.09. Fees and Expenses. 

(a) Except as provided below, all fees and expenses iucurred in connection with the Merger and the other 
Transactions shall be paid by the party iucurriug such fees or expenses, whether or not the Merger is consummated. 

(b) The Company shall pay to Parent a fee of $77,500,000 (the "Terrniuation Fee") if: (i) Parent tenninates this 
Agreement pursuant to Section 8.01 (e); (ii) (A) prior to the Company Stockholder Meeting, any Person makes a Company 
Takeover Proposal that is not withdrawn, (B) this Agreement is tenninated pursuant to Section S.Ol(b)(i), S.Ol(b)(iii) or 8.01 
(c) (but only if a vote to obtain the Company Stockholder Approval is not held or the Company Stockholder Meeting has not 
been held) and (C) within IS months of such tennination the Company enters into a defmitive Contract to consummate, or 
consummates, the transactions contemplated by any Company Takeover Proposal (for purposes of this Section 6.09(b )(ii)(C), 
the tenn "Company Takeover Proposal" shall have the meaniug assigned to such tenn in Section 5.02(e), except that all 
references to "20%" shall be changed to "50%"); or (iii) the Company termiuates this Agreement pursuant to Section 8.0 !(g) 
(each of the events described in clauses (i), (ii) and (iii) above, a "Company Payment Event"). Any Tennination Fee due 
under this Section 6.09(b) shall be paid by wire transfer of same-day funds on the fifth Business Day following (x) the date of 
terrniuation of this Agreement, iu the case of clauses (i) and (iii) above or (y) the date of the fust to occur ofthe events 
referred to in the case of clause (ii) above. Further, if both clauses (ii)(A) and (ii)(B) occur, regardless of whether clause (ii) 
(C) occurs, then the Company shall pay to Parent all documented fees and expenses of Parent, includiug fees and expenses of 
fmancial advisors, outside legal counsel, accountants, experts and consultants, incurred by Parent iu connection with the 
authorization, preparation, negotiation, execution and perfonnance of this Agreement, the Transactions and the Financing 
("Parent Expenses',), up to a 
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maximum of $12,500,000, by wire transfer of same-day funds on the fifth Business Day following the receipt of an invoice 
therefore. If, subsequent to such payment of Parent Expenses, the Company enters into a defmitive Contract to consummate a 
Company Takeover Proposal pursuant to clause (ii)(C) above, then the Company shall pay to Parent, by wire trans fur of same 
day funds, the excess of the Termination Fee minus the Parent Expenses paid pursuant to the immediately preceding sentence 
on the fifth Business Day following the date of the first to occur of such event(s) referred to above in this sentence. In the 
event of a Company Payment Event, the Company's payment of the Termination Fee will be considered liquidated damages 
for any breach by the Company ofthis Agreement and in the event of such payment, the Company shall have no other 
liability for any breach by it of any of the representations, warranties, covenants or agreements set forth in this Agreement, 
other than in the case of Sections 6.09(a), 6.09(e) and 8,02. If the Termination Fee is paid, in no event will Parent seek to 
recover any other money damages or seek any other remedy (including specific perfonnance under Section 9.10(a)) from the 
Company (or its Affiliates) with respect to the Transactions, regardless of whether such monetary damages or other remedies 
are based on a claim in law or equity, and all such claims are hereby waived. 

(c) In the event all of the conditions to Closing set forth in Sections 7.01 and 7.02 are satisfied or waived (other 
than those conditions which by their nature cannot be satisfied until the Closing, but which conditions at the time of 
termination shall be capable of being satisfied) and (i) Parent or Sub cannot satisfy its obligation to effect the Closing at such 
time as contemplated by Section 1.02 or such later time as agreed to by the Company because of a failure to receive the 
proceeds from the Financing or any Alternate Financing (a "Financing Failure") and (ii) this Agreement is terminated 
pursuant to Section 8.01(h) or 8.0l(i), then Parent shall pay or cause to be paid to the Company $77,500,000 (the "Parent 
Financing Failure Fee") in immediately available funds within five Business Days following such termination. 
Notwithstanding anything in this Agreement to the contrary, if the Company Stockholder Approval is obtained between 
December 19, 2008 and January 19, 2009, then Parent cannot avoid payment of the Parent Financing Failure Fee by claiming 
that any Event occurring during the period between (x) six Business Days after the date the Company Stockholder Approval 
is obtained and (y) January 26,2009 is having or would reasonably be expected to have a Material Adverse Effect on the 
Company. 

(d) In the event of a Financing Failure, Parent's payment of the Parent Financing Failure Fee will be considered 
liquidated damages for any breach by Parent ofthis Agreement and in the event of such payment, Parent shall have no other 
liability for any breach by it of any of the representations, warranties, covenants or agreements set fmth in this Agreement, 
other than in the case of Sections 6.09(a), 6.09(e) and 8.02. If the Parent Financing Failure Fee is paid, in no event will the 
Company seek to recover any other money damages or seek any other remedy (including specific performance under 
Section 9.10(a)) from Parent, Sub (or their respective Affiliates) or Lenders with respect to the Transactions, regardless of 
whether such monetary damages or other remedies are based on a claim in law or equity, and all such claims are hereby 
waived. 

(e) Tiw Company and Parent acknowledge and agree that the agreements contained in this Section 6.09 are an 
integral part of the Transactions, and that, without these agreements, neither Parent nor the Company would enter into this 
Agreement. Accordingly, if 
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the Company fails promptly to pay the amount due pursuant to Section 6.09(b), or Parent fails promptly to pay the amount 
due pursuant to Section 6.09( c), and, in order to obtain such payment, the Person owed the fee commences a suit that results 
in a judgment in its favor for the fee, the Person owing the fee shall pay to the Person owed the fee its costs and expenses 
(including attorneys' fees and expenses) in connection with such suit, together with interest on the amount of the fee from the 
date such payment was required to be made until the date of payment at the prime rate reported by The Wall Street Journal as 
in effect on the date such payment was required to be made. 

SECTION 6. I 0. Public Announcements. Parent and Sub, on the one hand, and the Company, on the other hand, shall 
consult with each other before issuing, and provide each other the opportunity to review and comment upon, any press 
release or other public statements with respect to the Merger and the other Transactions, and shall not issue any such press 
release or make any such public statement prior to such consultation, except as may be required by applicable Law, court 
process or by obligations pursuant to any listing agreement with any national securities exchange. The parties agree that the 
initial press release to be issued with respect to the Transactions shall be a joint press release in the form agreed to by the 
parties. 

SECTION 6. I I. Listing. Parent shall use its reasonable best efforts to cause the shares of Parent Common Stock to be 
issued pursuant to and in accordance with this Agreement to be approved for listing on NYSE, subject to official notice of 
issuance, prior to the Closing Date. 

SECTION 6.12. Certain Tax Matters: Section 16. 

(a) The Company and Parent shall cooperate in the preparation, execution and filing of all Tax Returns, 
questionnaires, applications or other documents regarding any real property transfer or gains, sales, use, transfer, value added, 
stock transfer and stamp Taxes, and transfer, recording, registration and other fees and similar Taxes which become payable 
in connection with the Merger that are required or permitted to be filed on or before the Effective Time. Each of Parent and 
the Company shall pay, without deduction from any amount payable to holders of Company Common Stock and without 
reimbursement from the other party, any such Taxes or fees imposed on it by any Governmental Entity, which becomes 
payable in connection with the Merger. 

(b) Prior to the Effective Time, each of the Company and Parent shall take all such steps as may be required (to the 
extent permitted under applicable Law) to cause any dispositions of Company Common Stock or acquisitions of Parent 
Common Stock (including, in each case, derivative securities) resulting from the Merger and the other Transactions by each 
individual who is subject to the reporting requirements of Section 16(a) ofthe Exchange Act with respect to the Company to 
be exempt under Rule I6b-3 promulgated under the Exchange Act. 

SECTION 6.I3. Stockholder Litigation. The Company shall give Parent the opportnnity to participate in the defense or 
settlement of any stockholder litigation against the Company and/or its directors relating to the Transactions. The Company 
shall not settle any such action without the prior consent of Parent (which shall not be unreasonably withheld, 
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delayed or conditioned) unless such settlement does not provide for monetary damages, the terms of such settlement are not 
in any way detrimental to Parent or the Surviving Company and such settlement does not contain any admission detrimental 
to Parent or the Surviving Company. 

SECTION 6.14. Financing. 

(a) Each of Parent and Sub will use its reasonable best efforts to obtain the Financing on the terms and conditions 
described in the Financing Letter, including using its reasonable best efforts (i) to negotiate defmitive agreements with 
respect thereto on the terms and conditions contained in the Financing Letter (without regard to any adverse impact on any of 
Parent's corporate default or equivalent credit ratings (whether by Moody's, Standard & Poor's or other recognized credit 
rating agencies)), and on such other terms as Parent and the Lenders shall agree, (ii) to satisfy (or obtain the waiver of) all 
conditions on a timely basis to obtaining the Financing applicable to each of Parent and Sub set forth in such definitive 
agreements that are within its control, (iii) to comply in all material respects with its obligations under the Financing Letter 
(or obtain the waiver thereof) and (iv) to enforce its rights under the Financing Letter. Parent shall give the Company prompt 
notice upon becoming aware of any material breach ofthe Financing Letter by a party to the Financing Letter or any 
termination ofthe Financing Letter. Parent shall keep the Company informed on a reasonable basis and in reasonable detail 
of the status of its efforts to arrange the Financing and provide to the Company, upon its request, copies of the defmitive 
documents related to the Financing (other than fee letters) and shall not permit any amendment or modification to be made to, 
or any waiver of any material provision or remedy under, the Financing Letter if such amendment, modification or waiver 
(i) reduces the aggregate amount of Financing, (ii) adversely amends or expands the conditions to the drawdown of the 
Financing in any respect that could make the conditions less likely to be satisfied by the End Date, (iii) can reasonably be 
expected to delay the Closing or the date on which the Financing would be obtained or (iv) is otherwise adverse to the 
interests of the Company in any other respect except with the prior written consent of the Company (which shall not be 
unreasonably withheld, delayed or conditioned). In the event that all conditions in the Financing Letter have been satisfied or, 
upon funding, will be satisfied, Parent and Sub shall use their reasonable best efforts to cause the Lenders to fund on the 
Closing Date the Financing required to consummate the Merger and the other Transactions (provided Parent is not required to 
bring any claims against Lenders to cause the Lenders to fund such Financing). In the event that Parent becomes aware of any 
event or circumstance that makes procurement of any portion of the Financing unlikely to occur in the manner or from the 
sources contemplated in the Financing Letter, Parent shall immediately notify the Company and Parent and Sub shall use 
their respective reasonable best efforts to arrange any such portion (other than amounts that are replaced by Parent's cash on 
hand) from alternative sources (such portion from alternate sources, the "Alternate Financing") on te1ms and conditions, 
taken as a whole, no less favorable to Parent and Sub. For the avoidance of doubt, in the event that (x) the proceeds from the· 
Senior Notes are not available, (y) all closing conditions contained in Article VII (other than the delivery of a certificate 
pursuant to Sections 7.02(a) and 7.03(a)) shall have been satisfied or waived and (z) the Bridge Facility and Senior Facility 
contemplated by the Financing Letter (or Alternate Financing obtained in accordance with this Agreement) and the proceeds 
thereof are available on the terms and conditions described in the Financing Letter (or replacement thereof), then Parent and 
Sub shall cause the proceeds of the Bridge Facility to be used in lieu of proceeds from the Senior Notes on the Closing. 
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(b) Prior to the Closing, the Company shall provide, and shall cause the Company Subsidiaries to provide, and shall 
use its reasonable best efforts to cause its and their officers and employees to provide, on a timely basis, all reasonable 
cooperation requested by Parent and that is customary in connection with the arrangement of the Financing or any Alternate 
Financing to be incurred in connection with the Transactions (provided that such requested cooperation does not 
unreasonably interfere with the ongoing operations of the Company and the Company Subsidiaries), including using its 
commercially reasonable efforts to (i) facilitate the provision of guarantees and pledge of collateral (effective as of the 
Closing), (ii) provide fmancial and other pertinent information regarding the Company and the Company Subsidiaries as may 
be reasonably requested in writing by Parent in order to consummate the Financing or as necessary·to satisfY the conditions 
set forth in the Financing Letter (as in effect on the date of this Agreement), (iii) provide copies of the most recent appraisals, 
environmental reports, evidence of title (including copies of deeds, lease documentation, title insurance policies and/or 
commitments for title insurance, title opinions, surveys, and similar information), and similar information with respect to the 
properties and assets of the Company and the Company Subsidiaries as may be reasonably requested by Parent, (iv) provide 
other reasonably requested customary certificates or documents, including a customary certificate of the principal financial 
officer of the Surviving Corporation (in his capacity as such) with respect to solvency matters, (v) request such customary 
legal opinions (which may be reasoned if circumstances require) and customary comfort letters as may be reasonably 
requested by Parent, (vi) participate in a reasonable number of informational meetings and road show meetings in connection 
with the Financing and (vii) assist Parent and its financing sources in the preparation of all agreements (including review of 
schedules for completeness), offering documents, an offering memorandum and other marketing and rating agency materials 
for the Financing or any such Alternate Financing, it being understood and agreed that infonnation and documents provided 
by the Company and the Company Subsidiaries may be delivered to agents and lenders under the Financing Letter and their 
representatives (subject to customary arrangements for confidentiality that are substantially similar to the provisions in the 
Confidentiality Agreement or reasonably acceptable to the Company); provided that no certificate, document or instrument 
referred to above shall be effective until the Effective Time and none of the Company or any of the Company Subsidiaries 
shall be required to pay any commitment or other similar fee or incur any other liability or obligation in connection with the 
Financing prior to the Effective Time. Parent shall promptly, upon request by the Company, reimburse Company for all out
of-pocket costs (including attorneys' fees) incurred by the Company or any of the Company Subsidiaries in connection with 
the cooperation of the Company and the Company Subsidiaries contemplated by this Section 6.14 and shall indemnifY and 
hold hannless the Company, the Company Subsidiaries and their respective directors, officers, employees and representatives 
from and against any and all losses, damages, claims, costs or expenses suffered or incurred by any of them in connection 
with the arrangement of the Financing and any information used in connection therewith, except with respect to any 
information provided by the Company or any of the Company Subsidiaries. The Company and the Company Subsidiaries 
shall afford Parent and its authorized representatives (who shall include agents and lenders under the Financing Letter and 
their representatives) reasonable access, during normal business hours and upon reasonable notice, to the real property of the 
Company and the Company Subsidiaries to conduct such investigations and activities as are necessary to consummate the 
Transactions; provided that any such investigations and activities shall be conducted in such a manner as not to interfere 
unreasonably with the normal operations of the Company and the Company Subsidiaries. 
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(c) For purposes of this Section 6.14, the tenn "Financing" shall also be deemed to include any Alternative 
Financing and the term "Financing Letter" shall also be deemed to include any commitment letter (or similar agreement) with 
respect to such Alternate Financing. 

ARTICLE VII 

Conditions Precedent 

SECTION 7.0 I. Conditions to Each Partv's Obligation to Effect the Merger. The respective obligation of each party to 
effect the Merger is subject to the satisfaction or waiver on or prior to the Closing Date of the following conditions: 

(a) Stockholder Approyal. The Company shall have obtained the Company Stockholder Approval. 

(b) Listing. The shares of Parent Company Stock issuable pursuant to and in accordance with this Agreement shall 
have been approved for listing on the NYSE, subject to official notice of issuance. 

(c) Antitrust Laws. (i) Any applicable waiting period under the HSR Act shall have expired or been earlier 
terminated, (ii) the European Commission shall have issued a decision under the EC Merger Regulation declaring the Merger 
compatible with the common market and (iii) the parties shall have received all waivers, consents, licenses, permits, 
authorizations, orders and approvals from, and made all registrations, filings, notices and notifications with, Governmental 
Entities under all other U.S. antitrust Laws or all other Foreign Antitrust Laws applicable to the Merger and the other 
Transactions, except in the case of this clause (iii) for such waivers, consents, licenses, permits, authorizations, orders and 
approvals the failure of which to obtain, and such registrations, filings, notices and notifications the failure of which to make, 
prior to closing would not reasonably be expected to materially affect the business of Parent or the Company in an adverse 
way. 

(d) No Restraints. No judgment, temporary restraining order, preliminary or permanent injunction or comparable 
judicial action that prohibits the consummation of the Merger (collectively, the "Restraints") by any court or other judicial 
body of competent jurisdiction in (i) the United States, (ii) the European Union or (iii) any foreign govermnent (if 
consummation of the Merger in contravention of such foreign government's Restraint would reasonably be expected to 
materially affect the business of Parent or the Company in an adverse way) shall have been entered and shall continue to be 
in effect. 

(e) Form S-4. The Form S-4 shall have been declared effective under the Securities Act and shall not be the subject 
of any stop order or proceedings for such purpose shall be pending or threatened before the SEC. 

-64-

HERC00108 

http://www.sec.gov/ Archives/edgar/data/46989/000 ll9312508150275/dex2l.htm 2/11/2014 

024476



Agreement and Plan of Merger Page 70 of84 

SECTION 7.02. Conditions to Obligations of Parent and Sub. The obligations of Parent and Sub to effect the Merger are 
further subject to the satisfaction or waiver on or prior to the Closing Date of the following conditions: 

(a) Representations and Warranties. (i) The representations and warranties of the Company set forth in Article III 
(except for the representations and warranties set forth in Sections 3.03, 3.04 and 3.06(a) and (b)) that are qualified by a 
"Material Adverse Effect" qualification shall be true and correct in all respects as so qualified at and as of the date of this 
Agreement and at and as of the Closing as though made at and as of the Closing; (ii) the representations and warranties of the 
Company set forth in Article III (except for the representations and warranties set forth in Sections 3.03, 3.04 and 3.06(a) and 
(b)) that are not qualified by a "Material Adverse Effect" qualification shall be true and correct at and as of the date of this 
Agreement and at and as of the Closing as if made at and as of such time (without giving effect to any limitation as to 
"materiality" set forth therein), except for such failures to be true and correct that, individually or in the aggregate, are not 
having or would not reasonably be expected to have a Material Adverse Effect on the Company; and (iii) the representations 

·and warranties of the Company set forth in Sections 3.03, 3.04 and 3.06(a) and (b) shall be true and correct in all material 
respects at and as of the date of this Agreement and at and as of the Closing as if made at and as of such time; provided, 
however, that, with respect to clauses (i), (ii) and (iii) above, representations and warranties that are made as of a particular 
date or period shall be true and correct (in the manner set forth in clause (i), (ii) or (iii), as applicable) only as of such date or 
period. 

(b) Performance of Obligations of the Company. The Company shall have performed in all material respects all 
obligations required to be performed and complied in all material respects with each covenant to be complied with by it under 
this Agreement at or prior to the Closing. 

(c) Certificate. The Company shall have delivered to Parent a certificate duly executed by the Company's chief 
executive officer and chief financial officer on behalf of the Company to the effect that each of the conditions specified above 
in Sections 
7.02(a) and 7.02(b) is satisfied in all respects. 

(d) Absence of Material Adverse Effect on the Company. Since the date of this Agreement, there shall not have 
been any Event that, individually or in the aggregate, is having or would reasonably be expected to have a Material Adverse 
Effect on the Company. 

SECTION 7.03. Conditions to Obligation of the Company. The obligation of the Company to effect the Merger is 
further subject to the satisfaction or waiver on or prior to the Closing Date of the following conditions: 

(a) Representations and Warranties. (i) The representations and warranties of Parent and Sub set forth in Article IV 
(except for the representations and warranties set forth in Sections 4.03 and 4.04) that are qualified by a "Material Adverse 
Effect" qualification shall be true and correct in all respects as so qualified at and as of the date of this Agreement and at and 
as of the Closing as though made at and as of the Closing; (ii) the representations and warranties of Parent and Sub set forth 
in Article IV (except for the representations and warranties set forth 
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in Sections 4.03 and 4.04) that are not qualified by a "Material Adverse Effect" qualification shall be true and correct at and 
as of the date of this Agreement and at and as of the Closing as if made at and as of such time (without giving effect to any 
limitation as to "materiality" set forth therein), except for such failures to be true and correct that, individually or in the 
aggregate, are not having or would not reasonably be expected to have a Material Adverse Effect on Parent; and (iii) the 
representations and warranties of Parent and Sub set forth in Sections 4.03 and 4.04 shall be true and correct in all material 
respects at and as of the date of this Agreement and at and as of the Closing as if made at and as of such time; provided, 
however, that, with respect to clauses (i), (ii) and (iii) above, representations and warranties that are made as of a particular 
date or period shall be true and correct (in the manner set forth in clause (i), {ii) or (iii), as applicable) only as of such date or 
period. 

(b) Performance of Obligations of Parent and Sub. Parent and Sub shall have performed in all material respects all 
obligations required to be performed and complied in all material respects with each covenant to be complied with by them 
under this Agreement at or prior to the Closing. 

(c) Exchange Fund. Consistent with Section 2.02(a), Parent shall have deposited or caused to be deposited with the 
Exchange Agent at or prior to the Closing certificates representing the shares of Parent Common Stock and cash in U.S. 
dollars in an aggregate amount sufficient to pay the Merger Consideration in respect of all Company Common Stock. 

(d) Certificate. Parent shall have delivered to the Company a certificate duly executed by Parent's chief executive 
officer and chief financial officer on behalf of Parent to the effect that each of the conditions specified above in Sections 7.03 
(a) and 7.03(b) is satisfied in all respects. 

SECTION 7 .04. Frustration of Closing Conditions. Neither the Company nor Parent may rely, either as a basis for not 
consummating the Merger or for terminating this Agreement and abandoning the Merger, on the failure of any condition set 
forth in Section 7.01, 7.02 or 7.03, as the case may be, to be satisfied if such failure was primarily caused by such party's 
failure to perform any covenant or obligation under or breach of any provision of this Agreement. 

ARTICLE Vlll 

Termination, Amendment and Waiver 

SECTION 8.0 I. Termination. This Agreement may be terminated at any time prior to the Closing, whether before or 
after receipt of the Company Stockholder Approval: 

(a) By mutual written consent of Parent, Sub and the Company. 

(b) By either Parent or the Company: 

(i) if the Merger is not consummated on or before March 31, 2009 (the "End Date"); provided, however, that 
the right to terminate this Agreement under this 
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Section 8.0 l(b )(i) shall not be available to any party whose failure to perform any covenant or obligation or whose willful 
breach of a provision under this Agreement has been the cause of or resulted in the failure of the Merger to occur on or before 
such date; 

(ii) if any Restraint having any of the effects set forth in Section 7.0l(d) shall be in effect and shall have 
become final and nonappealable; provided that the party seeking to terminate this Agreement pursuant to this Section 8.0l(b) 
(ii) shall have used its reasonable best efforts to remove such ruling, injunction, order or decree as required by Section 6.03; 
or 

(iii) if the Company Stockholder Approval is not obtained at the Company Stockholder Meeting duly 
convened (or any adjournment or postponement thereof). 

(c) By Parent, if the Company breaches or fails to perform in any material respect any of its representations, 
warranties or covenants contained in this Agreement, which breach or failure to perform (i) would give rise to the failure of a 
condition set forth in Section 7 .02(a) or 7 .02(b) and (ii) cannot be or has not been cured within 30 calendar days after the 
giving of written notice to the Company of such breach or failure. 

(d) By the Company, if Parent breaches or fails to perform in any material respect any of its representations or 
warranties (other than the representations and warranties contained in Section 4.13 or Section 4.08(b)) or covenants (other 
than the covenants contained in Section 6.14) contained in this Agreement, which breach or failure to perform (i) would give 
rise to the failure of a condition set forth in Section 7.03(a) or 7.03(b) and (ii) cannot be or has not been cured within 30 
calendar days after the giving of written notice to Parent of such breach or failure. 

(e) By Parent, in the event that, prior to receipt of the Company Stockholder Approval, a Company Adverse 
Recommendation Change shall have occurred or the Company Boatd shall have refused to affirm its recommendation of this 
Agreement, the Merger and the other Transactions publicly within 10 calendar days after receipt of any written request from 
Parent which request was made on a reasonable basis. 

(f) By the Company, if, at any time following receipt of the Company Stockholder Approval, the percentage 
decline in the average of the closing prices of the Parent Common Stock, as reported on the NYSE Composite Tape, for any 
five trading day period following the Company Stockholder Meeting (the "Measuring Period") is greater than 20% as 
measured against the closing price of the Parent Common Stock on the day preceding the Company Stockholder Meeting and 
(ii) the percentage decline during the Measuring Period of the closing price of Parent Common Stock, as reported on the 
NYSE Composite Tape, is 20% or more than the percentage decline, during the same Measuring Period, of Standard & 
Poor's 500 Index. 

(g) By the Company, if, prior to the receipt of the Company Stockholder Approval, (i) the Company Board has 
received a Superior Company Proposal, (ii) in light of such Superior Company Proposal, the Company Board shall have 
determined in good faith, after consultation with outside counsel, that the failure to withdraw or modify its recommendation 
of 
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this Agreement, the Merger or the other Transactions would be inconsistent with the Company Board's exercise of its 
fiduciary duty under applicable Law, (iii) the Company is in compliance in all material respects with Section 5.02 and (iv) the 
Company's Board concurrently approves, and the Company concurrently enters into, a defmitive agreement providing for the 
implementation of such Superior Company Proposal. 

(h) By the Company if the conditions to Closing set forth in Sections 7.01 and 7.02 are satisfied (or, upon an 
immediate Closing, would be satisfied as of such Closing) if Parent does not (i) satisfy the conditions set forth in Section 7.03 
(c) within five Business Days (or by January 26,2009 if the Company Stockholders Meeting at which the Company 
Stockholder Approval is obtained occurs between December 19,2008 and January 19, 2009) after notice by the Company to 
Parent that the conditions set forth in Sections 7.01 and 7.03(a) and (b) are satisfied (or, upon an immediate Closing, would 
be satisfied as of such Closing) and (ii) proceed immediately thereafter to give effect to a Closing. 

(i) By the Company, if Parent breaches or fails to perfonn in any material respect any of its representations or 
warranties contained in Section 4.13 or any of its covenants contained in Section 6.14, which breach or failure to perform 
(i) would give rise to the failure of a condition set forth in Section 7.03(a) or 7 .03(b) and (ii) cannot be or has not been cured 
within 30 calendar days after the giving of written notice to Parent of such breach or failure. 

G) By the Company, if, after the Company Stockholder Approval is obtained, Parent advises the Company that it 
cannot deliver the certificate required by Section 7.03(d) because the representation and warranty in Section 4.08(b) is not 
true and correct. 

SECTION 8.02. Effect of Termination. In the event of termination of this Agreement by either the Company or Parent 
as provided in Section 8.0 I, this Agreement shall forthwith become void and have no effect, without any liability or 
obligation on the part of Parent, Sub or the Company, other than the last sentence of Section 6.02, Section 6.09, this 
Section 8.02 and Article IX, which provisions shall survive such termination, except, liability arising out of any willful or 
intentional breach of any of the representations, warranties or covenants in this Agreement (subject to any express limitations 
set forth in this Agreement), any action for fraud, or as provided for in the Confidentiality Agreement (which shall survive 
termination of this Agreement in accordance with its terms), in which case the aggrieved party shall be entitled to all rights 
and remedies available at law or in equity. 

SECTION 8.03. Amendment. This Agreement may be amended by the parties at any time before or after receipt of the 
Company Stockholder Approval; provided, however, that (i) after receipt of the Company Stockholder Approval, no 
amendment shall be made that by Law requires further approval by the stockholders of the Company without such further 
approval, (ii) no amendment shall be made to this Agreement after the Effective Time and (iii) except as provided in clause 
(i) above,. no amendment of this Agreement shall require the approval of the stockholders of the Company. This Agreement 
may not be amended except by an instrument in writing signed on behalf of each of the parties. 

SECTION 8.04. Extension; Waiver. At any time prior to the Effective Time, the parties may (a) extend the time for the 
performance of any of the obligations or other acts of the 
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other parties, (b) waive any inaccuracies in the representations and warranties contained in this Agreement or in any 
document delivered pursuant to this Agreement or (c) waive compliance with any of the agreements or conditions contained 
in this Agreement. No extension or waiver by the Company shall require the approval of the stockholders of the Company 
unless such approval is required by Law and no extension or waiver by Parent shall require the approval of the stockholders 
of Parent unless such approval is required by Law. Any agreement on the part of a party to any such extension or waiver shall 
be valid only if set forth in an instrument in writing signed on behalf of such party. The failure of any party to this Agreement 
to assert any of its rights under this Agreement or otherwise shall not constitute a waiver of such rights. 

SECTION 8.05. Procedure for Termination. Amendment. Extension or Waiver. A termination of this Agreement 
pursuant to Section 8.01, an amendment of this Agreement pursuant to Section 8.03 or an extension or waiver pursuant to 
Section 8.04 shall, in order to be effective, require in the case of Parent, Sub or the Company, action by its Board of Directors 
or the duly authorized designee of its Board of Directors. Termination of this Agreement prior to the Effective Time shall not 
require the approval of the stockholders of the Company or Parent. 

ARTICLE IX 

General Provisions 

SECTION 9.01. Nonsurvival of Representations and Warranties. None of the representations and warranties in this 
Agreement or in the officers' certificates delivered pursuant to this Agreement shall survive the Effective Time. This 
Section 9.01 shall not limit any covenant or agreement of the parties which by its terms contemplates performance after the 
Effective Time. 

SECTION 9.02. Notices. All notices, requests, claims, demands and other communications under this Agreement shall 
be in writing and shall be deemed given upon receipt by the parties at the following addresses (or at such other address for a 
party as shall be specified by like notice): 

(a) if to Parent or Sub, to: 

Ashland Inc. 
50 E. RiverCenter Boulevard 
Covington, Kentucky 41011 
Phone: (859) 815-4711 
Facsimile: (859) 815-5053 
Attention: David L. Hausrath, Esq. 

with a copy to: 

Squire, Sanders & Dempsey L.L.P. 
4900 Key Tower 
127 Public Square 
Cleveland, Ohio 44114 
Phone: (216) 479-8528 
Facsimile: (216) 479-8780 
Attention: Carolyn J. Buller, Esq. 
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(b) if to the Company, to: 

Hercules Incorporated 
Hercules Plaza 
1313 North Market Street 
Wilmington, Delaware 19894-0001 
Phone: (302) 594-7317 
Facsimile: (302) 594-7252 
Attention: Richard G. Dahlen, Esq. 

with a copy to: 

Wachtel!, Lipton, Rosen & Katz 
51 West 52nd Street 
New York, New York 10019 
Phone: (212) 403-1000 
Facsimile: (212) 403-2000 
Attention: David A. Katz, Esq. 

SECTION 9.03. Defmitions. For purposes of this Agreement: 

Page 75 of84 

(a) An "Affiliate" of any Person means another Person that directly or indir~ctly, through one or more 
intermediaries, controls, is controlled by, or is under common control with, such first Person. 

(b) A "Business Day" means any day other than (i) a Saturday or a Sunday or (ii) a day on which banking and 
savings and loan institutions are authorized or required by Law to be closed in New York City. 

(c) The "Knowledge" of any Person that is not an individual means, with respect to any matter in question, (x) with 
respect to Parent, the actual knowledge of the individuals set forth on Section 9.03 of the Parent Disclosure Letter and 
(y) \Vith respect to the Company, the actual knowledge of the individuals listed on Section 9.03 of the Company Disclosure 
Letter. 

(d) A "Material Adverse Effect" on a party means any change, effect, event, occurrence, state of facts or 
development (an "Event") that materially adversely affects the business, financial condition or anoual results of operations of 
such party and its Subsidiaries, taken as a whole; provided, however, that a "Material Adverse Effect" shall not include any 
Events directly or indirectly resulting from: (i) changes or conditions generally affecting the businesses or industries in which 
such party and its Subsidiaries operate, to the extent such changes or conditions do not materially and disproportionately 
impact such party and its Subsidiaries, taken as a whole, (ii) changes or conditions in U.S., European, Asian or Latin 
American or global, international, or general economic, regulatory, or political conditions (including calamities, the outbreak 
or escalation of hostilities or acts of war or terrorism), to the 
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extent such conditions do not materially and disproportionately impact such party and its Subsidiaries, taken as a whole, 
(iii) changes or conditions generally affecting the financial, securities or credit markets, (iv) any failure, in and of itself, by 
such party to meet any projections, forecasts, revenue or earnings estimates for any period ending on or after the date of this 
Agreement (it being understood that the facts or occurrences giving rise to or contributing to such failure that are not 
otherwise excludable may be deemed to constitute, or be taken into account in determining whether there has been or will be, 
a Material Adverse Effect), (v) the public announcement, pendency, execution, delivery or existence of this Agreement, the 
Merger and the other Transactions, including such party's compliance with this Agreement and the impact of this Agreement, 
the Merger and the other Transactions on the relationships of such party with its employees, independent contractors, 
customers, suppliers, licensors, licensees, distributors, Governmental Entities and other third parties with whom such party 
has business dealings, (vi) changes in GAAP, applicable Law or accounting standards (or interpretations thereof) or 
accounting estiroates of existing contingent liabilities under GAAP, (vii) any changes in the market price or trading volume 
of the Company Common Stock or Parent Common Stock, as the case may be (it being understood that the facts or 
occurrences giving rise to or contributing to such changes in market price or trading volume that are not otherwise excludable 
may be deemed to constitute, or be taken into account in determining whether there has been or will be, a Material Adverse 
Effect), (viii) any litigation arising from allegations of a breach of fiduciary duty relating to this Agreement or the Merger 
and the other Transactions or (ix) changes in any analyst's recommendations, any corporate default or equivalent credit 
ratings (whether by Moody's, Standard & Poor's or other recognized credit rating agencies) or any other recommendations or 
ratings as to Company or Parent, as the case may be, or their respective Subsidiaries (including, in and of itself, any failure to 
meet analyst projections). 

(e) A "Person" means any individual, finn, corporation, partnership, company, limited liability company, trust, 
joint venture, association, organization, group (as such term is used in Section 13 of the Exchange Act), Govermnental 
Entity, other entity or any permitted successors and assigns of such Person. 

(f) "Subsidiary" means any entity of which a Person (a) directly or indirectly owns 50% or more of the outstanding 
voting securities or other voting ownership interests or (b) through contract or otherwise possesses power to appoint at least 
50% of the directors of such entity (or Persons performing siroilar functions). 

SECTION 9.04. lntemretation. When a reference is made in this Agreement to an Article or Section, such reference 
shall be to an Article or Section, as applicable, of this Agreement unless otherwise indicated. The table of contents, index of 
defined terms and headings contained in this Agreement are for reference purposes only and shall not affect in any way the 
meaning or interpretation of this Agreement. Whenever the words "include," "includes" or "including" are used in this 
Agreement, they shall be deemed to be followed by the words "without limitation." References to "this Agreement" shall 
include the Company Disclosure Letter and the Parent Disclosure Letter. All terms defined in this Agreement shall have the 
defined meanings when used in any certificate or other document made or delivered pursuant to this Agreement unless 
othenvise defmed therein. The definitions contained in this Agreement are applicable to the singular, as well as to the plural 
forms of such terms and to the masculine, as well as to the feminine and neuter genders of such term. Any Law defined or 
referred to in 
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this Agreement means such Law as from time to time amended, modified or supplemented, including by succession of 
comparable successor Laws and references to all attachments thereto and instruments incorporated therein. Any Contract 
defined or referred to in this Agreement means such Contract as amended, modified or supplemented, including (in the case 
of Contracts or instruments) by waiver or consent, through the date of this Agreement. References to a person are also to its 
permitted successors and assigns. Each of the parties has participated in the drafting and negotiation of this Agreement with 
the assistance of counsel and other advisors. If an ambiguity or question of intent or interpretation arises, this Agreement 
must be construed as if it is drafted by all the parties, and no presumption or burden of proof shall arise favoring or 
disfavoring any party by virtue of authorship of any of the provisions of this Agreement or interim drafts of this Agreement. 

SECTION 9.05. Severabilitv.lfany term or other provision of this Agreement is invalid, illegal or incapable of being 
enforced by any rule or Law, or public policy, all other conditions and provisions of this Agreement shall nevertheless remain 
in full force and effect so long as the economic or legal substance of the Merger and the other Transactions is not affected in 
any manner materially adverse to any party. Upon such determination that any term or other provision is invalid, illegal or 
incapable of being enforced, the parties shall negotiate in good faith to modify this Agreement so as to effect the original 
intent of the parties as closely as possible in an acceptable manner to the end that the Merger and the other Transactions are 
fulfilled to the extent possible. 

SECTION 9.06. Countemarts. This Agreement may be executed in one or more counterparts, all of which shall be 
considered one and the same agreement and shall become effective when one or more counterparts have been signed by each 
of the parties and delivered to the other parties. The parties may execute more than one copy of this Agreement, each of 
which shall constitute an original. Signatures to this Agreement transmitted by facsimile transmission, by electronic mail in 
"portable document format" ("pdf') form, or by any other electronic means intended to preserve the original graphic and 
pictorial appearance of a document, will have the same effect as physical delivery of the paper document bearing the original 
signature. 

SECTION 9.07. Entire Agreement: No Third-Party Beneficiaries. This Agreement, taken together with the Company 
Disclosure Letter, the Parent Disclosure Letter, and the Confidentiality Agreement (although any provisions of the 
Confidentiality Agreement conflicting with this Agreement shall be governed by this Agreement), (a) constitute the entire 
agreement, and supersede all prior agreements and understandings, both written and oral, atnong the parties with respect to 
the Transactions and (b) except for Section 6.08 (which is intended to be for the benefit of the Persons identified therein, and 
may be enforced by such Persons), are not intended, and nothing in this Agreement or therein shall be construed or implied, 
to confer upon any Person other than the parties any rights or remedies. Notwithstanding clause (b) of the immediately 
preceding sentence, following the Effective Time the provisions of Article II shall be enforceable by holders of Certificates. 

SECTION 9.08. GOVERNING LAW. THIS AGREEMENT SHALL BE GOVERNED BY, AND CONSTRUED IN 
ACCORDANCE WITH, THE LAWS OF THE STATE OF DELAWARE, REGARDLESS OF THE LAWS THAT MIGHT 
OTHERWISE GOVERN UNDER APPLICABLE PRINCIPLES OF CONFLICTS OF LAWS THEREOF. 
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SECTION 9.09. Assignment. Neither this Agreement nor any of the rights, interests or obligations under this Agreement 
shall be assigned, in whole or in part, by operation of Law or otherwise by any of the parties without the prior written consent 
of the other parties. Any purported assignment without such consent shall be void. Subject to the preceding sentences, this 
Agreement will be binding upon, inure to the benefit of, and be enforceable by, the parties and their respective successors and 
assigns. 

SECTION 9.10. Enforcement. 

(a) The parties agree that irreparable damage would occur in the event that any of the provisions of this Agreement 
were not performed in accordance with their specific terms or were otherwise breached. It is accordingly agreed that, subject 
to the last two sentences of Section 6.09(b) and Section 6.09(d), the parties shall be entitled to an injunction or injunctions to 
prevent breaches of this Agreement and to enforce specifically the terms and provisions of this Agreement exclusively in the 
Delaware Court of Chancery, or in the event (but only in the event) that such court does not have subject matter jurisdiction 
over such action, in the United States District Court for the District of Delaware, this being in addition to any other remedy to 
which they are entitled at law or in equity in such courts. 

(b) In addition, each of the parties to this Agreement (a) consents to submit itself and its property to the personal 
jurisdiction of the aforesaid courts in the event any dispute arises out of this Agreement or any Transaction, (b) agrees that it 
will not attempt to deny or defeat such personal jurisdiction by motion, as a defense, counterclaim or other request for leave 
from any such court or otherwise, (c) agrees that it will not bring any action relating to this Agreement or any Transaction in 
any court other than the Delaware Court of Chancery, or in the event (but only in the event) that such court does not have 
subject matter jurisdiction over such action, in the United States District Court for the District of Delaware, (d) agrees not to 
assert any claim that it or its property is exempt or immune from jurisdiction of any such court or from any legal process 
commenced in such courts (whether through service of notice, attachment prior to judgment, attachment in aid of execution 
of judgment, execution of judgment or otherwise) and (e) to the fullest extent permitted by the applicable Law, agrees not to 
assert any claim that (i) the action in such court is brought in an inconvenient forum, (ii) the venue of such action is improper 
or (iii) this Agreement, or the subject matter of this Agreement, may not be enforced in or by such courts. The parties to this 
Agreement further agree to waive any requirement for the securing or posting of any bond in connection with the obtaining of 
any such injunctive or other equitable relief. Each of the Company, Parent and Sub hereby consents to service being made 
through the notice procedures provided for in Section 9.02 and agrees that service of any process, summons, notice or 
document by registered mail (return receipt requested and first-class postage prepaid) to the respective addresses provided for 
in Section 9.02 shall be effective service of process for any suit or proceeding in connection with this Agreement or the 
Merger or the other Transactions. 

SECTION 9.11. WAIVER OF JURY TRIAL. EACH PARTY TO THIS AGREEMENT HEREBY WAIVES, TO THE 
FULLEST EXTENT PERMITTED BY APPLICABLE LAW, ANY RIGHT IT MAY HAVE TO A TRIAL BY JURY IN 
RESPECT OF ANY SUIT, ACTION OR OTHER PROCEEDING ARISING OUT OF THIS AGREEMENT OR THE 
TRANSACTIONS. EACH PARTY TO THIS AGREEMENT (A) CERTIFIES THAT 
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NO REPRESENTATIVE, AGENT OR ATTORNEY OF ANY OTHER PARTY HAS REPRESENTED, EXPRESSLY OR 
OTHERWISE, THAT SUCH PARTY WOULD NOT, IN THE EVENT OF ANY ACTION, SUIT OR PROCEEDING, 
SEEK TO ENFORCE THE FOREGOING WAIVER AND (B) ACKNOWLEDGES THAT IT AND THE OTHER 
PARTIES HAVE BEEN INDUCED TO ENTER INTO THIS AGREEMENT, BY, AMONG OTHER THINGS, THE 
MUTUAL WAIVER AND CERTIFICATIONS IN THIS SECTION 9.I I. 
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IN WI1NESS WHEREOF, Parent, Sub and the Company have duly executed this Agreement, all as of the date first 
written above. 

-75-

ASHLAND INC., 

by 

Is/ James J. O'Brien 
Name: James J. O'Brien 
Title: Chairman and Chief Executive Officer 

ASHLAND SUB ONE, INC., 

by 

Is/ John W. Joy 
Name: John W. Joy 
Title: President 

HERCULES INCORPORATED, 

by 

Is/ Craig A. Rogerson 
Name: Craig A. Rogerson 
Title: President and Chief Executive Officer 
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2.02(e) 
3.06(b) 
3.05(b) 

3.13(g)(iii) 
3.05(b) 
6.08(a) 
3.16(a) 
3.09(c) 
3.05(a) 
9.03(c) 
3.05(a) 

HERC00121 
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Agreement and Plan of Merger 

Lenders 
Liens 
Material Adverse Effect 
Maximum Amount 
Maximum Premium 
Measuring Period 
Merger 
Merger Consideration 
New Plans 
NYSE 
Parent 
Parent Bylaws 
Parent Capital Stock 
Parent Charter 
Parent Closing Price 
Parent Common Stock 
Parent Disclosure Letter 
Parent Expenses 
Parent Financial Advisor 
Parent Financing Failure Fee 
Parent Material Contract 
Parent Permits 
Parent Preferred Stock 
Parent SAR 
Parent SEC Documents 
Parent Stock Equivalent Award 
Parent Stock Option 
Parent Stock Plans 
Parent Subsidiaries 
Permits 
Person 
Parties 
Proxy Statement/Prospectus 
Qualified Company Plans 
Release 
Representatives 
Restraints 
Rollover Amount 
SEC 
Securities Act 
Section 262 
Senior Notes 
Senior Facility 
Share Issuance 
Significant Company Subsidiary 

http://www.sec.gov/ Archives/edgar/data/46989/000119312508150275/dex2 I .htm 

Page 83 of84 

4.13(a) 
3.02(a) . 
9.03(d) 
6.05(d) 
6.08(d) 
8.0I(f) 

Preamble 
2.01(c) 
6.06(c) 
2.02(e) 

Preamble 
4.01 

4.03(a) 
4.01 

6.05(1) 
2.01(c) 

Article IV Preamble 
6.09(b) 

4.11 
6.09(c) 
4.16(a) 

4.01 
4.03(a) 
6.05(1) 
4.06(a) 
6.05(1) 
6.05(1) 
6.05(1) 

4.01 
3.01 

9.03(e) 
Preamble 

6.01(a) 
3.10(b) 

3.13(g)(iv) 
5.02(a) 
7.01(d) 
6.05(d) 
3.05(b) 
3.05(b) 
2.0l(d) 
4.13(a) 
4.13(a) 
4.04(b) 
3.02(a) 

HERC00122 

2/ll/2014 

024490



Agreement and Plan of Merger 

Significant Parent Subsidiary 
sox 
Special Exchange Ratio 
Stock Consideration 
Stock Consideration Cash Value 
Stock Electing Option 
Sub 
Subsidiary 
Superior Company Proposal 
Surviving Corporation 
Taxes 
Tax Returns 
Termination Fee 
Transactions 
Transfers 
Voting Company Debt 
Voting Parent Debt 
Warrants 
Warrant Agreement 
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4.02(a) 
3.06(b) 
6.05(h) 
2.0l(c) 
6.05(1) 
6.05(a) 

Preamble 
9.03(!) 

5.02( e)(ii) 
1.01 

3.09(p) 
3.09(p) 
6.09(b) 

1.01 
5.01(a)(ix) 

3.03(b) 
4.03(b) 
3.03(a) 
3.03(a) 

HERC00123 

2/1112014 

024491


	Enclosures

	barcodetext: 699319
	barcode: *699319*


