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IN THE UNITED STATE DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

COUNTY OF BERKS,
PENNSYLVANIA,
633 Court Street

Reading, PA 19601

Plaintiff

V.

Civil Action No,
GINA MeCARTHY
in her Official Capacity as

Administrator,
United States Departmental
Protection Agency
Aerie! Rios Building
1200 Pennsylvania Avenue, N.W.

Washington, DC 20460

Defendant

COMPLAINT FOR DECLARATORY AND INJUNCTIVE RELIEF

INTRODUCTION

1. Plaintiff County of Berks, Pennsylvania, brings this Clean Air Act

citizen suit to compel the United Stated Environmental Protection Agency ("EPA")

to undertake an overdue mandatory duty. Specifically, Defendant, the

Administrator of the EPA, has failed to make a finding of failure to submit two
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State Implementation Plans by the Commonwealth of Pennsylvania related to the

2008 Lead National Ambient Air Quality Standards ("NAAQS") pursuant to

42 U.S.C. 7410(k)(1)(B).

JURISDICTION

1 This case is a Clean Air Act citizen suit. The Court has jurisdiction

over this action pursuant to 28 U.S.C. 1331 (federal question jurisdiction) and

42 U.S.C. 7604(a)(2) (citizen suits for failure to perform a non-discretionary duty

required by the Clean Air Act).

3, An actual case or controversy exists between the parties. This case

does not concern federal taxes, is not a proceeding under 11 U.S.C. 506 or

1146, and does not involve the Tariff Act of 1930. Thus, this Court has authority

to order the declaratory relief requested under 28 U.S.C. 2201. If the Court

orders declaratory relief, 28 U.S.C. 2202 authorizes this Court to issue injunctive

relief.

NOTICE

4. On July 16, 2013, Plaintiff mailed to EPA by certified mail written

notice of the violations alleged in this Complaint. The notice mailed by Plaintiff

was addressed to Bob Perciasepe, then-Acting Administrator of the EPA. Gina
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McCarthy, Administrator of the EPA, is substituted in this action as the successor

to Mr. Perciasepe in his official duties.

5. EPA received Plaintiff's written notice on July 22, 2013. More than

sixty days have passed since EPA received the Plaintiff's notice letter. EPA has

not remedied the violations alleged in this Complaint. Therefore, a present and

actual controversy exists.

VENUE

6. Defendant EPA (Region 3) resides in this judicial district. This civil

action is brought against an officer of the United States acting in his official

capacity and a substantial part of the events or omissions giving rise to the claims

in this case occurred in the Eastern District of Pennsylvania. Plaintiff's claims

concern EPA's failure to perform mandatory duties with regard to the

Commonwealth of Pennsylvania and, specifically, two geographic areas within the

Eastern District of Pennsylvania. EPA Region 3, whose jurisdiction includes

Pennsylvania, is headquartered in Philadelphia, Pennsylvania. Therefore, venue is

proper in this Court pursuant to 28 U.S.C. 1391(e).

PARTIES

7. Plaintiff County of Berks, Pennsylvania (the "County"), is a county

government, existing and acting pursuant to the Constitution and laws of the

Commonwealth of Pennsylvania.
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8. The County is a "person" within the meaning of 42 U.S.C. 7602(e),

and may commence a civil action under 42 U.S.C. 7604(a).

9. The County's staff and employees live, work, recreate, and travel

throughout the areas at issue in this case and will continue to do so on a regular

basis. Lead in the affected areas threatens, and will continue to threaten, the health

and welfare of the County's staff and employees.

10. The County owns, operates, manages, and maintains properties

throughout the geographic boundaries of Berks County, and does so for the benefit

of the public. These properties include parks and recreation areas open to the

public for the purposes of hiking, biking, swimming, equestrian uses, wildlife

observation, and environmental and historic education. Lead in the affected areas,

as well as lead deposition on these properties, diminishes the value of such

properties and the public's ability to enjoy their aesthetic, recreational, and

educational qualities.

11. Property values in the affected areas are reduced by known and

perceived lead pollution of air, water, and soils. Reductions in property values

erode the tax base the County utilizes to pay costs and provide services.

12. EPA's failure to timely perform the mandatory duties described in this

Complaint also adversely affects the County by depriving it of procedural

protection and opportunities as well as information which it is entitled to under the
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Clean Air Act. The failure of EPA to perform the mandatory duties described in

this Complaint also creates uncertainty as to whether the County and its staff and

employees, as well as the County's property and the properties constituting its tax

base, are exposed to and affected by excess air pollution.

13. The above injuries will continue until the Court grants the rel ief

requested in this Complaint.

14. The United States Environmental Protection Agency is the federal

agency charged with implementation and enforcement of the Clean Air Act.

15. Defendant Gina McCarthy is sued in her official capacity as the

Administrator of the United States Environmental Protection Agency. In that role,

Administrator McCarthy has been charged by Congress with the duty to administer

the Clean Air Act, including the mandatory duties at issue in this case.

LEGAL BACKGROUND

16. The purpose of the modern Clean Air Act is "to speed up, expand, and

intensify the war against air pollution in the United States with a view to assuring

that the air we breathe throughout the Nation is wholesome once again." I-LR.

Rep. No. 91-1146, at 1(1970), as reprinted in 1970 U.S.C.C.A.N. 5356, 5356.

17. Section 108 of the Clean Air Act directs the Administrator to identify

"criteria pollutants, which are those air pollutants the "emissions of which, in his
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judgment, cause or contribute to air pollution which may reasonably be anticipated

to endanger public health and welfare." 42 U.S.C. 4708.

18. For each criteria pollutant, EPA is required to establish primary and

secondary National Ambient Air Quality Standards ("NAAQS").

42 U.S.C. 7409(b)(2). EPA must establish primary NAAQS at a level "requisite

to protect the public health." 42 U.S.C. 7409(b)(1). EPA must establish

secondary NAAQS as a level "requisite to protect the public welfare,

42 U.S.C. 7409(b)(2), including soils, water, crops, vegetation, manmade

materials, animals, wildlife, property, economic values and personal comfort and

well-being, 42 U.S.C. 7602(h). EPA must review and revise each NAAQS

every five years. 42 U.S.C. 7609(d)(1).

19. When EPA promulgates a NAAQS for a criteria pollutant, states are

required, within one year, to submit to the EPA a list designating any area that does

not meet the primary or secondary NAAQS for that pollutant as "nonattainment."

42 U.S.C. 7407(d)(1)(A). EPA must promulgate the designations submitted by

the states within two years of promulgating the NAAQS.

42 U.S.C. 7407(d)(1)(B).

20. States containing an area designated as nonattainment with respect to

the primary NAAQS for, among other pollutants, lead, under Section 7407(d) of

the Clean Air Act, must submit to the EPA an applicable State Implementation
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Plan ("SIP") within 18 months of the designation. 42 U.S.C. 7514(a). The SIP

must provide for attainment of the relevant primary NAAQS "as expeditiously as

practicable but no later than 5 years from the date of the nonattainment

designation." 42 U.S.C. 7514a(a).

21. No later than six months after the date by which a state is required to

submit a SIP, the EPA is required to determine whether the SIP is administratively

complete. 42 U.S.C. 7410(k)(1)(B).

22. In enacting the Clean Air Act, Congress recognized that the timely

development and review of SIPs is essential to controlling air pollutants and

attaining the mandates and intended benefits of the Clean Air Act,

S. Rep. No. 91-1196, at 11-15 (1970).

23. If a state fails to submit a required SIP, there is no plan to be

determined administratively complete, and the EPA must find that the state failed

to submit the required SIP. 42 U.S.C. 7410(k)(1)(B).

FACTUAL BACKGROUND

24. Lead is emitted into the air predominantly in particulate form. These

lead particles, which occur in varying sizes, travel varying distances depending on

their size.
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25. Once deposited out of the air, lead can be resuspended into the

ambient air, contributing to lead concentrations in various media, such as air,

water, and soils, for years to come.

26. Exposure to lead emitted into the ambient air can occur directly

through inhalation, or indirectly by ingestion of lead-contaminated food and water,

and through contaminated materials such as soil.

27. The health effects of lead include damage to the central nervous

system, cardiovascular function, kidneys, immune system, and red blood cells.

28. Lead exposure is particularly damaging to children, leading to IQ loss,

poor academic achievement, long-term learning disabilities, and an increased risk

of delinquent behavior.

29. The environmental effects of lead can last for many decades, and are

associated with decreased species diversity, loss and decreased growth of

vegetation, and increased numbers of invasive species.

30. The EPA promulgated the current NAAQS for lead in 2008, which

became effective on January 12, 2009 (hereinafter the "2008 Lead NAAQS").

73 Fed. Reg. 66964 (Nov. 12, 2008). EPA revised both the primary and secondary

NAAQS level to 0.15 micrograms per cubic meter; one-tenth the previous level.

The 2008 le'vels were determined by the EPA to be those requisite to protect the

public health and public welfare. 73 Fed. Reg. 66964, 67007, 67011.
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31. On November 22, 2010, EPA published notice that certain areas of the

country were designated as nonattainment for the 2008 Lead NAAQS, effective

December 31, 2010. 75 Fed. Reg. 71033, 71043-71044. Two of these areas are

the North Reading 2008 Lead NAAQS Nonattainment Area ("North Reading

Nonattainment Area") and the Lyons 2008 Lead NAAQS Nonattainment Area

("Lyons Nonattainment Area"). Id.

32. Both the North Reading Nonattainment Area and the Lyons

Nonattainment Area are located in Berks County, Pennsylvania.

CLAIM FOR RELIEF
CLAIM ONE

33. The allegations set forth in paragraphs 1 through 32 are incorporated

by reference as though fully set forth.

34. Pennsylvania was required to submit SIPs for the North Reading

Nonattainment Area and the Lyons Nonattainment Area within eighteen months of

the effective date of the nonattainment designations, i.e. by June 30, 2012.

75 Fed. Reg. 71033, 71035.

35. As of the date of this Complaint, the Pennsylvania Department of

Environmental Protection ("PA DEP") has not submitted SIPs for either the North

Reading Nonattainment Area or the Lyons Nonattainment Area.
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36. The EPA has a mandatory duty to make a completeness finding no

later than six months after the date that a state is to submit a SIP or SIPs.

42 U.S.C. 7410(k)(1)(B). EPA was required to make findings of failure to

submit SIPs for the North Reading Nonattainment Area and the Lyons

Nonattainment Area no later than December 30, 2012.

37. When EPA makes such a finding of failure to submit a SIP, two

regulatory time periods begin: one for the imposition of sanctions against the state

in question to encourage timely compliance, 42 U.S.C. 7509(1)); and one for the

EPA to promulgate a Federal Implementation Plan, 42 U.S.C. 7410(c)(1). When

the EPA fails to make a finding, the areas are left to languish in nonattainment.

38. To date, EPA has not made findings that Pennsylvania has failed to

submit SIPs for the North Reading Nonattainment Area or the Lyons

Nonattainment Area, and is therefore in violation of its mandatory duty.

REQUEST FOR RELIEF

WHEREFORE, the County of Berks, Pennsylvania, respectfully requests

that the Court:

1. Declare that the Administrator is in violation of the Clean Air Act

with regard to her failure to perform the mandatory duties set forth

above;

2. Issue an injunction requiring the Administrator to perform her

mandatory duties within 30 days;
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3. Retain jurisdiction of this matter for purposes of enforcing and

effectuating the Court's order;

4. Award costs of litigation, including reasonable attorney and expert
witness fees, to the Plaintiff; and

5. Grant such further relief as the Court deems just and proper.

Respectfully submitted,

STOCK AND LEADER

December 2, 2013 r1Ut&ABy:11 0 .CAaDateAlexandra C. Chiaruttini, Esquire
Supreme Court I.D. #80428

Christopher L. Ryder, Esquire
Supreme Court I.D. #314170

Susquehanna Commerce Center East
Suite 600
221 West Philadelphia Street
York, PA 17404

Telephone: (717) 846-9800
Fax: (717) 843-6134
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exposure to asbestos. ( ) 

(e) Special Management- Cases that do not fall into tracks (a) through (d) that are 
commonly referred to as complex and that need special or intense management by 
the court. (See reverse side of this form for a detailed explanation of special 
management cases.) 

(f) Standard Management- Cases that do not fall into any one of the other tracks. 
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Attorney-at-law 

(717) 843-6134 
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achiaruttini@stockandleader.com 
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