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Clean Water Rule Comment Compendium
Topic 3: Adjacent Waters

The Response to Comments Document, together with the preamble to the final Clean Water
Rule, presents the responses of the Environmental Protection Agency (EPA) and the Department
of the Army (collectively “the agencies”) to the more than one million public comments received
on the proposed rule (79 FR 22188 (Apr. 21, 2014)). The agencies have addressed all significant
issues raised in the public comments.

As a result of changes made to the preamble and final rule prior to signature, and due to the
volume of comments received, some responses in the Response to Comments Document may not
reflect the language in the preamble and final rule in every respect. Where the response is in
conflict with the preamble or the final rule, the language in the final preamble and rule controls
and should be used for purposes of understanding the scope, requirements, and basis of the final
rule. In addition, due to the large number of comments that addressed similar issues, as well as
the volume of the comments received, the Response to Comments Document does not always
cross-reference each response to the commenter(s) who raised the particular issue involved. The
responses presented in this document are intended to augment the responses to comments that
appear in the preamble to the final rule or to address comments not discussed in that preamble.
Although portions of the preamble to the final rule are paraphrased in this document where
useful to add clarity to responses, the preamble itself remains the definitive statement of the
rationale for the revisions adopted in the final rule. In many instances, particular responses
presented in the Response to Comments Document include cross references to responses on
related issues that are located either in the preamble to the Clean Water Rule, the Technical
Support Document, or elsewhere in the Response to Comments Document. All issues on which
the agencies are taking final action in the Clean Water Rule are addressed in the Clean Water
Rule rulemaking record.

Accordingly, the Response to Comments Document, together with the preamble to the Clean
Water Rule and the information contained in the Technical Support Document, the Science
Report, and the rest of the administrative record should be considered collectively as the
agencies’ response to all of the significant comments submitted on the proposed rule. The
Response to Comments Document incorporates directly or by reference the significant public
comments addressed in the preamble to the Clean Water Rule as well as other significant public
comments that were submitted on the proposed rule.

This compendium, as part of the Response to Comments Document, provides a compendium of
the technical comments about Adjacent Waters submitted by commenters. Comments have been
copied into this document ““as is” with no editing or summarizing. Footnotes in regular font are
taken directly from the comments.
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Topic 3. ADJACENT WATERS

This compendium has been subdivided into the following sections: General Definition, Adjacent
Waters versus Adjacent Wetlands, Floodplains, Riparian Areas, Confined Surface and Shallow
Subsurface Connections, and Others. In addition there is a section of supplemental comments.

The following is a summary of the most repeated public comments received on the proposal
regarding “adjacent waters”:

29 ¢c 29 ¢C

e The proposed definitions of “adjacent,” “neighboring,” “riparian area,” “floodplain,”
”shallow subsurface hydrologic connections,” “shallow aquifer,” “ordinary root zone,”
and “reasonable proximity” are not (or poorly) defined; they are too vague; and they are
too expansive. The dominant request was to identify specific limits.

e The use of “best professional judgment” would not provide the goal of clarity and
certainty but would have an overall effect of expanding jurisdiction. The dominant
request was to identify specific limits.

e The broadening of “adjacent wetlands” to “adjacent waters” was too expansive and not
supported by the Supreme Court decisions and the intent of the CWA. The dominant
request was to protect only “adjacent wetlands.”

The following essay provides a response to the above comments as well as supports the
responses to the specific comments below.

The agencies have revised the definition of “adjacent,” in particular the definition of
“neighboring,” in response to the many commenters seeking greater clarity, consistency, and
certainty. The rule no longer includes a provision defining “neighboring” based on a confined
surface or shallow subsurface hydrologic connection or provides that all waters within
“floodplains,” and “riparian areas” are “adjacent.” To implement this change, the specific
definitions for “riparian” and “floodplains” have been removed from the rule. Instead, the rule
now provides, consistent with the agencies’ view that consideration of proximity is reasonable in
interpreting the scope of adjacency, specific distance limits for “neighboring” waters. In
addition, the agencies agree with the many commenters who suggested that use of the 100-year
floodplain mapped by FEMA would provide additional clarity; therefore, where the definition
continues to use the term “floodplain,” it specifies the “100-year” floodplain. The agencies made
use of the 100-year floodplain in part because it is well understood by the public, as
demonstrated by the many commenters who suggested it. The bases for these revisions to the
proposed rule are discussed in the preamble to today’s rule as well as in the TSD. For more
specific responses to comments regarding shallow subsurface connections, see the Shallow
Subsurface Connection essay elsewhere in this compendium.

Some commenters questioned, and others supported, the proposed rule’s inclusion of waters
separated from (a)(1) — (5) waters by dikes, barriers, berms, dunes and the like in the definition
of “adjacent.” The agencies have retained that language (with minor edits) in the final rule for
the reasons discussed in the preamble and TSD.
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Some commenters’ expressed concern that the proposed rule would regulate waters that do not
have a significant nexus to traditionally navigable waters, interstate waters or the territorial seas
as “adjacent”. Other commenters suggested that the agencies should include an express
requirement in the definition of “neighboring” that “significant effect” and “reasonable
proximity” be demonstrated on a case-specific basis. As explained more fully in the preamble
and TSD, the agencies have determined that “adjacent” waters as defined have a significant
nexus based on the record for today’s rule and thus are appropriately regulated as jurisdictional
by rule. For non-adjacent waters, all waters that are within 4000 feet of the high tide line or the
OHWM of a water jurisdictional under (a)(1) — (5) and all waters within the 100-year floodplain
of an (a)(1)-(3) water, a case-specific jurisdictional determination is required. With the
exception of (a)(7) waters, waters beyond that 4000 foot limitation and outside the 100-year
floodplain of an (a)(1)-(3) water are not regulated. Please see the preamble and TSD for
additional detail, as well as the Other Waters and Significant Nexus compendiums.

The agencies agree with the many commenters who suggested that the Agency take advantage of
FEMA tools in implementing the floodplains provisions of the “adjacent” definition. When
determining the jurisdictional limits under the CWA for adjacent waters, the agencies will
primarily rely on published Federal Emergency Management Agency (FEMA) Flood Zone Maps
to identify the location and extent of the 100-year floodplain. These maps are publicly available
and provide a readily accessible and transparent tool for the public and agencies to use in
locating the 100-year floodplain. It is important to recognize, however, that much of the United
States has not been mapped by FEMA and, in some cases, a particular map may be out of date
and does not effectively represent existing circumstances on the ground, such as streams or rivers
migrating across their valleys over time or as a result of extreme flood events, with associated
changes in the location of the floodplain. In the absence of applicable FEMA maps, or in
circumstances where an existing FEMA map is clearly out of date or in error, the agencies will
rely on other available tools to identify the 100-year floodplain, including other Federal, State, or
local floodplain maps, NRCS Soil Surveys (Flooding Frequency Classes), tidal gage data, stream
flow data and site-specific surveys or modeling. Additional supporting information can include
historical evidence, such as photographs, prior delineations, topographic maps, and existing site
characteristics. Because identifying the 100-year floodplain is an important aspect of
establishing jurisdiction under the rule and the reliable and appropriate tools for identifying the
100-year floodplain may vary, the agencies will coordinate with other federal and state agencies
to develop additional information for EPA and Corps field staff to further improve tools for
identifying the 100-year floodplain in a consistent, predictable and scientifically valid manner.

For the reasons discussed in Section 1 of the TSD, the agencies disagree with the assertion of
some commenters that by changing “adjacent wetlands™ to “adjacent waters,” they have
expanded the scope of the definition of “waters of the United States.” In addition, in response to
comments asking the agencies to clarify the term “waters,” the final rule, preamble, TSD, and
responses to other comments in this document provide additional examples and further guidance.
Some commenters expressed concern that the language of the proposed rule would allow the
agencies to regulate land as “waters” of the United States. The agencies reiterate that only
waters, not land, are subject to today’s definition of “waters of the United States.” See the TSD
and preamble for further detail.
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Some commenters more generally expressed concern that the agencies were broadening the
scope of the definition of “waters of the United States.” The final rule and its supporting
documentation demonstrate that agencies are today asserting jurisdiction over traditional
navigable waters, interstate waters, the territorial seas, and those waters that have a significant
nexus to them. Consistent with SWANCC and Rapanos, the agencies have narrowed the
definition of “waters of the United States” compared to the longstanding, existing definition.
More detail and the bases for this conclusion can be found in the preamble and TSD.

Several commenters expressed the view that the proposed definition of “adjacent,” and in
particular the definition of “neighboring,” focused too heavily on ”geographic adjacency” and
should be revised to focus on “functional adjacency.” In response, the agencies note that
although the final definition of “neighboring” now contains specific distance limits, it is not
because the agencies did not consider the “functional connections” described by the commenter.
The agencies, in response to other comments, sought to promulgate a definition of “adjacent”
that draws reasonable boundaries in order to protect the waters that clearly have a significant
nexus while minimizing uncertainty about the scope of “waters of the United States.” As
discussed more fully in the preamble and TSD, the agencies set the distance limits for adjacency
based on both functional relationships and proximity, because those factors together identify the
waters that clearly have a strong influence on the chemical, physical, or biological integrity of
traditional navigable waters, interstate waters, or the territorial seas. The agencies’
determination is informed by the science, and consideration of proximity is reasonable in
interpreting the scope of adjacency. See the preamble and TSD for additional discussion of the
bases for these distance limits.

The agencies also stress that the distance limits in the definition of “adjacent” only identify
waters that are jurisdictional by rule. Because waters beyond these distance limits may have a
significant nexus, the rule also establishes waters for which a case-specific significant nexus
determination must be made. See the Significant Nexus and Other Waters compendiums as
well as the preamble and TSD, for the agencies’ bases for designating the waters for which a
site-specific significant nexus analysis is required and responses to comments regarding the types
of connections that should or must be considered.

See the Legal compendium, preamble and TSD for responses to comments addressing whether
the rule is consistent with Supreme Court precedent and the CWA.

A good number of commenters who expressed concern that their waters would or might fall
under the revised definition of “adjacent” either are, or may be, subject to exclusions under
subsection (b). For example, the rule excludes stormwater features, wastewater recycling
structures, and artificially lakes and ponds used for irrigation. For further information on
exclusions, and for responses to comments seeking specific exclusions, see the Exclusions
compendium, the preamble and TSD.

Commenters questioned whether features that are excluded under paragraph (b) of the final rule
or otherwise non-jurisdictional, such as shallow subsurface waters, can nonetheless serve as a
hydrologic connection that agencies would consider when making case-specific significant nexus
determinations. The answer is yes, as discussed in the preamble to the final rule. The agencies’
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decision is consistent with the law and current practice. For example, the agencies’ 2008
Rapanos guidance states, “Under this definition, the agencies consider wetlands adjacent if one
of the following three criteria is satisfied. First, there is an unbroken surface or shallow sub-
surface connection to jurisdictional waters. This hydrologic connection may be intermittent.” In
addition, the science strongly supports the important role shallow subsurface connections can
play when assessing the effects of surface waters, and it is appropriate to consider them in a
significant nexus determination. See Technical Support Document. There is no basis in the
statute or caselaw to ignore the significant effects a water has on downstream waters simply
because the connection exists through a non-jurisdictional feature. The agencies have made
determinations since the Rapanos guidance which established jurisdiction using shallow
subsurface hydrologic connections for adjacency. The preamble identifies a shallow subsurface
hydrologic connection as lateral water flow over a restricting layer in the top soil horizons, or a
shallow water table which fluctuates within the soil profile, sometimes rising to or near the
ground surface but moving quickly through the soil impacting surface water directly within
hours or days. See also the Technical Support Document, Sections VII and IX.

For additional detail regarding issues associated with shallow subsurface connections, see the
summary response for Confined Surface and Shallow Subsurface Connections (3.5).

3.1. GENERAL DEFINITION

Following are the specific general definition comments and the agency responses:

Tennessee Valley Association (Doc. #17470)

3.1  The Proposal also indirectly revises the definition of “adjacent” which is defined as
“bordering, continuous or neighboring” with the introduction of a new definition for
“neighboring”. It is defined as “waters located within the riparian area or floodplain” of
a water identified as a TNW, interstate water, territorial sea, impoundment or tributary
or “waters with a shallow subsurface connection or confined surface hydrologic
connection to such a jurisdictional water”. However, there is no discussion of what
constitutes such a connection or where the interface between jurisdictional waters and
groundwater begins and ends. Subsequently, the terms “riparian area” and “floodplain”
are defined and it appears that all waters in the floodplains or riparian areas are to be
deemed jurisdictional. The applicable flood interval is not prescribed and this
determination as well as what falls in to the riparian area category is left to be based on
“best professional judgment” by the Agencies. It is out opinion that these definitions are
ambiguous, overly broad, and prone to misrepresentation. This is problematic in that it
perpetuates the current lack of specificity and clarity necessary to make these
determinations in a consistent manner.

As such TVA is concerned that the Proposal does not provide the regulatory certainty
required by the regulated community — especially those that the electric utility industry
require in order to conduct normal business operations as well as to complete necessary
upgrades to generating facilities and transmission infrastructure. (p. 3)

Agency Response:  See essay above.
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Pennsylvania Fish and Boat Commission (Doc. #4826)

3.2

Under the definition of "other waters” in the proposed rule, the PFBC suggests that
isolated wetlands without a significant nexus, not adjacent to or outside the floodplain or
outside the riparian zone of a navigable water, interstate water, or territorial sea are
considered by the agencies as jurisdictional "neighboring"” waters. The interpretation of
neighboring waters in the proposed rule has been identified as, "those waters having a
significant effect on the chemical, physical, and biological integrity of traditional
navigable waters, interstate waters, or the territorial seas.” The PFBC suggests that these
waters should be protected as "neighboring™ waters if threatened or endangered species
are present for some part of their life cycle or if these waters are used by a biological
community that has a significant effect on the integrity of the watershed. These waters
may be similar to "adjacent” waters that perform similar functions in the landscape
independent of their spatial arrangement or lack of a significant nexus in the watershed.
The states can provide the agencies with scientific documentation that support the
jurisdictional protection of these waters which could be critical to extant or disjunct
populations. Loss of these habitats will likely contribute to range fragmentation of such
populations and habitat fragmentation of suitable habitats creating isolated populations
and loss of genetic diversity. (p. 2-3)

Agency Response: See essay above. In addition, the rule now provides that all
waters within specific distance limits are jurisdictional by rule as “neighboring”.
Thus, the type of case-specific considerations suggested by commenter would not be
appropriate in the “neighboring” category. Further, the agencies do not believe the
presence of endangered species alone provides a sufficient basis for finding a water
jurisdictional, and the commenter does not provide any relevant legal or scientific
basis for doing so.

The agencies would appreciate all data that the states, tribes, other entities, and the
general public can provide the agencies regarding the physical, chemical, or
biological quality or resources associated with an aquatic system. The agencies can
use that data, where appropriate, when determining if a there is a significant nexus
between an aquatic resource and the downstream traditional navigable water,
interstate water, or territorial seas.

Attorney General of Texas (Doc. #5143.2)

3.3

Under the proposed rulemaking, "adjacent” waters are-by rule-subject to federal Clean
Water Act jurisdiction. The federal agencies retain the regulatory definition of
"adjacent” as meaning "bordering, contiguous or neighboring.” Id. at 22199. However,
the agencies propose for the first time a regulatory definition of "neighboring" as
meaning "waters located within a riparian area or floodplain of [a jurisdictional water] or
waters with shallow subsurface hydrologic connection or confined surface hydrologic
connection to such jurisdictional water.” Id. at 22199. Under this proposed definition, it
is difficult to envision any lands-especially those that lie near the coast-that are not
potentially within the ambit of federal jurisdiction. This broad and overreaching
definition would impose virtually no limit on federal jurisdiction, despite the fact that
the Rapanos plurality disapproved of the federal agencies' reliance on this sweeping
definition as "extended beyond reason to include, inter alia, the 100-year floodplain of
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covered waters." Rapanos, 547 U.S. at 746. As a result, States and landowners will be
subject to the threat of assertions of federal jurisdiction over their property simply
because a lone federal bureaucrat deems them to be. (p. 3)

Agency Response:  See essay above.

Alaska State Leqislature, Alaska Senate Leadership (Doc. #7494.1)

3.4

The agencies should clarify: if wetlands are physically divided, they may be
geographically "adjacent™ but not "continuous™ in the sense of being the "same
jurisdictional wetland. (p. 2)

Agency Response: As discussed in the preamble and rule, under the definition of
“adjacent waters,” waters separated by a berm or other similar feature remain
“adjacent.” In addition, for purposes of determining whether a water is “adjacent,”
artificial features (such as roads) do not divide a water; rather, the water is treated
as one entire water. Finally, if any part of a water is within the distance thresholds
established in the definition of “neighboring,” the entire water is “adjacent.”

Virginia Department of Transportation (Doc. #12756)

3.5

3.6

On p.22208 of the preamble and p.22263 of the proposed rule, the agencies intend to
change "adjacent wetlands™ to "adjacent waters” and provide a definition to the term
"neighboring.” This change extends the lateral reach of Clean Water Act jurisdiction to
uplands by first proposing to define waters within floodplains and riparian areas with
discrete confined surface or shallow subsurface connections as jurisdictional. It is noted
that the proposed rule states, "Absolutely no uplands located in riparian areas and
floodplains can ever be WOUS subject to jurisdiction of the Clean Water Act." As such
this statement should be codified in the proposed rule so there can be no future
misinterpretation by agency staff. The proposed rule states in part, "Application of the
terms "riparian area,” "floodplain™ and "hydrologic connection” would be based in part
on the best professional judgment and experience applied to the definitions contained in
the rule.” This statement lends itself to subjective interpretation by individual regulators
in the field and does not accomplish the purported strong intent of the proposed rule to
provide greater consistency, clarity, and certainty to the regulated public and the
regulators as to which waters are or are not subject to Clean Water Act jurisdiction. (p.
7-8)

Agency Response: See essay above. With regard to the concern that uplands will
be captured by the regulation without the change to the rule suggested by the
commenter, the agencies did not make the change because it is unnecessary. The
language of the rule (as well as the CWA) clearly states that only water, not land,
falls with the definition of “waters of the United States.”

On p.22207, third column, the preamble states that ‘adjacent’ as defined in the agencies'
regulations has always included an element of reasonable proximity. If this is the case,
please define what the agency considers "reasonable proximity.” (p. 8)

Agency Response: See essay above. As noted in the essay, while the term
“reasonable proximity” is not used in the rule, and is, therefore, not defined, the
agencies have incorporated reasonable proximity into the rule by establishing
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distance limitations in the definition of adjacency.

New Mexico Department of Agriculture (Doc. #13024)

3.7

The qualifying separations between Waters of the U.S. and adjacent waters, including
"manmade dikes or barriers, natural river berms, beach dunes, and the like," are clear.
However, without guidance on the size and extent of the separations, the term adjacent is
still unclear. (p. 11)

Agency Response: See essay above. Because “bordering” and “contiguous” waters
are not separated by the features described by the commenter, whether the waters
at issue are “waters of the U.S.” would be governed by the definition of
“neighboring, ” which now has specific distance limits.

Washington Department of Ecology (Doc. #13957)

3.8

Washington recommends that Corps and EPA work with the State and tribes to develop
regionally appropriate definitions of "floodplains,” "riparian areas,” and "contributing
flow." In addition, methods for determining their physical extent are needed so that the
state and federal agencies have a common understanding of how these terms apply in
Washington. (p. 4)

Agency Response: See essay above. For information on “contributing flow,”
please see Tributaries Compendium (Topic 8).

North Carolina Department of Environment and Natural Resources (Doc. #14984)

3.9

Withdrawal and further limitation of the definitions of "neighboring,” "riparian area,"
and "floodplain,” all of which are overly broad and effectively limitless within any
particular parcel of property. For example, does a period of high water flow include
Category IV hurricanes? If so, the proportion of eastern North Carolina which
constitutes WOTUS may be absurd. Under the definition of "riparian area,” "direct
influence™ is undefined. How much influence and how direct must the influence of
subsurface hydrology be on (undefined) “ecological processes™"? Does that area extend to
the extent of the watershed? The imprecision of the terms ™area,” “influence,”
"community structure," "shallow subsurface connection,” "present climatic conditions,"
among others, gives overly wide latitude to regulators to claim authority over waters that
have minimal connection to navigable waters. (p. 7)

Agency Response:  See essay above.

Arctic Slope Regional Corporation (Doc. #15038)

3.10 At 172 million acres, Texas is a very big state, but its total acreage is still less than the

number of acres of wetlands in Alaska. According to the U.S. Fish and Wildlife Service
(“USFWS”), “Alaska encompasses an area of 403,247,700 acres, including offshore
areas involved in this study. Total acreage of wetlands is 174,683,900 acres. This is 43.3
percent of Alaska’s surface area. In the lower 48 states, wetlands only occupy 5.2
percent of the surface area.” Put differently, nearly half of Alaska—the largest state in

! Jonathan V. Hall, W.E. Frayer and Bill O. Willen, Status of Alaska Wetlands at 3 (U.S. Fish and Wildlife Service
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the United States, by a wide margin—stands to be affected by this Proposed Rule.
Alaska has more wetlands than all of the other states combined.?

While USFWS uses an expansive definition of “wetlands” in its study, it is no more
expansive than the jurisdictional waters categories added by the Agencies to the WOTUS
definition in the Proposed Rule. Compare, for example, the USFWS’s definition of

wetlands with the Agencies’ definition of “riparian area”:

Definition of wetlands used by USFWS
in Status of Alaska Wetlands®

Definition of “riparian area” proposed
by the Agencies’

“Technically,  wetlands are  lands
transitional between terrestrial and aquatic
systems where the water table is usually at
or near the surface or the land is covered
by shallow water. Wetlands must also have
one or more of the following three
attributes: 1) at least periodically, the land
supports predominantly hydrophytes; 2) the

“The term riparian area means an area
bordering a water where surface or
subsurface hydrology directly influence the
ecological processes and plant and animal
community structure in that area. Riparian
areas are transitional areas between aquatic
and terrestrial ecosystems that influence
the exchange of energy and materials

substrate is predominantly undrained
hydric soil; and 3) the substrate is nonsoil
and is saturated with water or covered by
shallow water at some time during the
growing season of each year.”

between those ecosystems.”

If anything, the USFWS definition of wetlands is narrower than the Agencies’ definition
of “riparian area” because the former does not even include the Agencies’ additional
jurisdictional water categories of “tributaries” and bordering, contiguous and “floodplain”
areas. So the size of Alaska’s wetlands is roughly equivalent to, or perhaps slightly
smaller than, the area the Proposed Rule would regulate as “riparian areas”.
As noted above, under the Proposed Rule, “riparian areas” are jurisdictional waters.” As
the Agencies make clear, once waters are jurisdictional “waters of the United States,”
there is no further argument or analysis:
The agencies propose to define “waters of the United States” in section (a) of the
Proposed Rule for all sections of the CWA to mean: Traditional navigable waters;
interstate waters, including interstate wetlands; the territorial seas; impoundments
of traditional navigable waters, interstate waters, including interstate wetlands, the
territorial seas, and tributaries, as defined, of such waters; tributaries, as defined,
of traditional navigable waters, interstate waters, or the territorial seas; and
adjacent waters, including adjacent wetlands. Waters in these categories would be
jurisdictional ‘waters of the United States’ by rule—no additional analysis would
be required.®

1994).

21d.

® Status of Alaska Wetlands, at 11 (emphasis added).

%79 Fed. Reg. at 22,271 (emphasis added).

® “Waters of the United States” include “adjacent” waters, which include “neighboring” waters, which include

“riparian areas.”
® 79 Fed. Reg. at 22,188-89.
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Whether intended or not, the Agencies’ proposed definition of “riparian area” creates the
very real risk that any development within Alaska, in an area larger than Texas,
constituting more than 43% of Alaska’s land mass, would fall within CWA §404
jurisdiction for permits to dredge and CWA §402 jurisdiction for discharge pollutants’
Even under their most aggressive rules, interpretations, policies and practices in the past,
including those struck down in SWANCC and Rapanos, the Agencies have never before
extended their reach to such magnificent extents.

Agency Response: See essay above. The final rule and its supporting
documentation demonstrate that agencies are today asserting jurisdiction over
traditional navigable waters, interstate waters, the territorial seas, and those waters
that have a significant nexus to them. Contrary to the commenter’s assertions,
consistent with SWANCC and Rapanos, the agencies have narrowed the definition of
“waters of the United States” compared to the longstanding, existing rule definition.
More detail and the bases for this conclusion can be found in the preamble and
TSD.

Florida Department of Environmental Protection (Doc. #15080)

3.11

Similar to tributaries, the federal agencies intend to assert jurisdiction over every water
meeting the definition of "adjacent.” 79 Fed. Reg. at 22,206. Under the proposed
definition, waters need not be adjacent to a core federal water for the agencies to assert
jurisdiction; the federal agencies also intend to assert jurisdiction over waters that are
adjacent to tributaries. 79 Fed. Reg. at 22,207.

The Department asks that the federal agencies clarify whether the degree of connectivity
between a potentially adjacent water body and a core federal water itself (as opposed to a
tributary) is relevant to whether the agencies intend to claim jurisdiction over the
potentially adjacent water. If so, is there opportunity to refine the jurisdictional category
to account for variability in the degree of connectivity between the tributary and core
federal water?

Agency Response: See essay above. The fundamental premise of the final rule is
that for a water to be a “water of the United States” it must have a significant effect
on the chemical, physical or biological integrity of a traditional navigable water, an
interstate water, or a territorial sea, which are (a)(1) through (a)(3) water
respectively. All other categories of the rule are based upon a significant nexus with
these three types of waters, whether determined to be jurisdictional in all cases
meeting the defined criteria (such as sections (a)(4) through (a)(6), or subject to a
case-specific analysis (such as sections a(a)(7) and (a)(8)).As the commenter points
out, adjacent waters are jurisdictional by rule.  The record for today’s rule
demonstrates that waters adjacent to an (a)(1)-(5) water have a significant nexus to
an (a)(1)-(3) water. See also the Other Waters compendium.

" See, e.g., 79 Fed. Reg. at 22,215-16 (noting that the list of proposed ecoregions for the analysis of “other waters”
“does not include regions in Alaska or Hawaii . . . .”) and at 22,231 (explaining that approximately “59% of streams
across the United States (excluding Alaska) flow intermittently or ephemerally” but failing to explain why statistics
excluding Alaska should be used to justify regulations that will not exclude Alaska).
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Ohio Department of Natural Resources, et al. (Doc. #15421)

3.12

MRM: According to FR, Page 22193: Waters of the US” include the following: “All
waters, including wetlands, adjacent to traditional navigable water, interstate water, the
territorial seas, impoundment or tributary.” The rule proposes to change ‘“adjacent
wetlands” to ‘“adjacent waters.” All adjacent waters, rather than simply adjacent
wetlands, would automatically be “waters of the United States.” FR, Page 22264:
Tributary is defined as “The term tributary means a water physically characterized by
the presence of a bed and banks and ordinary high water mark, as defined at 33 CFR
328.3(e), which contributes flow, either directly or through another water, to a water
identified in paragraphs (a)(1) through (4). In addition, wetlands, lakes, and ponds are
tributaries (even if they lack a bed and banks or ordinary high water mark) if they
contribute flow, either directly or through another water to a water identified in
paragraphs (a)(1) through (3).” While the above add more clarity and reduce
subjectivity, the Division has a specific concern that water-filled coal mine strip pits
could be declared jurisdictional under the provisions of the above definition, resulting in
an impediment to the remaining provisions of the Rahall Amendment to the Clean Water
Act.

The agency seemed to feel that a definition for ‘adjacency’ was not adequate in itself to
address influence from ‘“adjacent floodplain or riparian areas”, so therefore created an
additional definition (from within adjacent) for “neighboring”. Seems redundant and
adds to confusion and still does not clarity how adjacency to floodplains and riparian
areas will be reviewed for being jurisdictional or not. (p. 13)

Agency Response: See essay above. “Adjacent waters” do not include any water
excluded under paragraph (b) of the rule. For example, if the coal mine strip pit
gualifies as a water-filled depression created in dry land incidental to mining or
construction activity, including pits excavated for obtaining fill, sand, or gravel that
fill with water, the pit would be excluded. If the pit is created by impounding a
tributary or other water under paragraph (a) of the rule, the pit may be
jurisdictional under the rule.  The commenter does not provide enough detail to
assess concerns regarding the Rahall amendment and, in any event, the Rahall
amendment addresses permitting requirements for remining operations and thus is
beyond the scope of today’s rule.

Massachusetts Department of Environmental Protection (Doc. #19133)

3.13

Massachusetts also supports the proposed definition of "adjacent wetlands" to include
adjacent waters such as ponds and oxbow lakes, as well as wetlands. We also strongly
support the new definition of "neighboring" to include riparian area and floodplain of the
abovementioned waters and tributaries, or waters with a shallow subsurface hydrologic
connection or confined surface hydrologic connection to such jurisdictional waters. We
recommend that the issuing authority be given latitude to determine when waters with
shallow subsurface hydrologic connection are present when a site is not within a riparian
or floodplain area. We also agree that the definition of confined surface connections
should include permanent, intermittent, or ephemeral examples.

The Massachusetts Wetland Protection Act, M.G.L. c¢.13l, section 40 and its

27



Clean Water Rule Response to Comments — Topic 3: Adjacent Waters

implementing regulations at 310 CMR10.00 provides regulatory jurisdiction over the
"Riverfront Area™ of most rivers and streams in Massachusetts, defined as an area of land
between a river's mean annual high water line measured horizontally outward from the
river and a parallel line located 200 feet away.® The Riverfront Area may include or
overlap other resource areas such as wetlands or streams, and these Areas are likely to be
significant to the protection of private or public water supply; groundwater; providing
flood control; preventing storm damage; preventing pollution; protecting land containing
shellfish; protecting wildlife habitat; and protecting fisheries.

The Massachusetts Wetland Protection Act also provides regulatory jurisdiction over
Bordering Land Subject to Flooding. These lands are areas with low, flat topography
adjacent to and inundated by flood waters rising from creeks, rivers, streams, ponds or
lakes, the boundary of which is the estimated maximum lateral extent of flood water
which will theoretically result from the statistical 100-vear frequency storm.”? These areas
are likely to be significant to flood control, storm damage prevention and the protection
of wildlife habitat.

We consider riparian and floodplain areas to provide crucial connections between
resource areas and the abovementioned waters and tributaries and support the language in
the Proposed Rule. (p. 3)

Agency Response: See essay above. The Agency notes that waters that would
have been adjacent under the proposed rule, but which are not under the final rule,
may nonetheless be determined “waters of the United States” on a case-specific basis
under subsection (a)(7) or (8).

Additionally, the agencies emphasize that they fully support efforts by States and
Tribes to protect under their own laws any additional waters, including locally
special waters that may not be within the Federal interests of the CWA as the
agencies have interpreted its scope in the rule. In promulgating the “adjacent
waters” limits, the agencies balanced protection and clarity, scientific uncertainties
and regulatory experience, and established lines that are, in their judgment,
reasonable, implementable, and consistent with the statute and its goals and
objectives.

Sean Parnell, Governor, State of Alaska (Doc. #19465)

3.14

The preamble discussion does not provide the necessary context for considering whether
subsurface connections have a role to play in determining jurisdiction. There is an over
emphasis on the mere existence of connections without discussion of the importance of
the connections. While one can consider the entire world as an interconnected ecosystem
under sufficiently large time scales, it is established practice to consider different
subdivisions (e.g., atmosphere, oceans, lands, biosphere, etc.). Likewise, the hydrologic
cycle has defined elements including surface waters, groundwater, atmosphere, and
biological life. These divisions have utility despite the challenge of drawing bright lines
in all circumstances (e.g., the vadose zone of soil where all the elements of the

310 CMR 10.58 (2) (a) 3.http://www.mass.gov/eea/agencles/massdep/water/regulations/310-cmr-1000-
wetlands-protection-act-regulations.html#2
° See 310 CMR 10.57(2) for further text on regulatory definition
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3.15

hydrological cycle are present and are not easily separable).

The proposed rule does not adequately define physical differences and does not even
consider timescale differences when trying to establish the jurisdictional boundaries
between surface water and groundwater. Arguably, timescale differences in flow are the
most significant differentiator between ground water and surface water. Any definition of
shallow subsurface hydrologic connection must address flow timescales. Any
determination of jurisdiction for waters upstream or upgradient of a shallow subsurface
hydrologic connection must likewise consider flow timescales, in addition to considering
the significance of any effects on downstream waters. Note that groundwater, including
shallow subsurface water, is under the clear jurisdiction of states.

The definitions of “neighboring” and “riparian area” are inconsistent. Neighboring uses
the phrase “with a shallow subsurface hydrologic connection” while riparian uses where
“subsurface hydrology directly influences ...” There should be consistency in the
definitions that only significant effects on the characteristics of downstream traditionally
navigable waters are important. This would require a definition for shallow subsurface
hydrologic connection. This would also require that the riparian area definition language
use threshold language for when there is a significant effect on the characteristics of
traditional navigable waters rather than the indiscriminate “influences.”

Additionally, in the definition of “neighboring,” the phrase “or confined surface
hydrologic connection” is unnecessary, adds confusion, and should be struck. If such a
connection exists, under the proposed rule that would be considered under the definition
of tributary. (p. 24-25)

Agency Response:  See essay above.

Under the proposed rule, the agencies determined that all wetlands that are bordering,
contiguous, or neighboring to a traditional navigable water or tributary (including
perennial, intermittent, and ephemeral streams) have a significant nexus with traditional
navigable waters and are therefore proposed to be jurisdictional by rule. The significant
nexus finding is based on the conclusions of the draft Connectivity Report (EPA 2013).
The proposed rule also removes the specific exclusion of wetlands adjacent to “waters
that are themselves wetlands.” This change would mean a wetland could be found to be
jurisdictional based on it being adjacent to another wetland (and also, therefore,
excluded from a state-managed 404 program). Example: Wetland A is now jurisdictional
because it is adjacent to wetland B that was determined to be jurisdictional. The State
objects to this arbitrary expansion of federal jurisdiction, and the potential impact it
would have on a state managed 404 program. (p. 27)

Agency Response: The agencies have revised the definition of “adjacent” to
provide greater clarity and consistency. Consequently, the agencies deleted a
parenthetical from the existing “adjacent wetlands” regulatory provision. The
phrase “other than waters that are themselves wetlands” was intended to preclude
asserting CWA jurisdiction over wetlands that were simply adjacent to a non-
jurisdictional wetland. Such waters do not meet the definition of *"adjacent™ under
the rule since waters must be adjacent to an (a)(1) through (a)(5) water, so the
phrase is unnecessary and confusing. With this change, the agencies are protecting
all waters that meet the definition of “adjacent” as “waters of the United States,"
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and eliminating confusion caused by the parenthetical. For example, where the 100-
year floodplain is greater than 1,500 feet, all wetlands within 1,500 feet of the
tributary's ordinary high water mark are jurisdictional because they are
“neighboring” to the tributary, regardless of the wetlands’ position relative to each
other. The bases for these revisions to the proposed rule are discussed in the
preamble to today’s rule as well as the TSD.

Allen Boone Humphries Robinson LLP (Doc. #19614)

3.16

The Proposed Rule also broadens the definition of "adjacent” to include waters that are
not actually adjacent within the customary meaning of the word but rather are merely
"neighboring,” as defined. The result is not only overbroad, it is also unclear. The
agencies proposed definitions of "adjacent,” "neighboring,” "riparian area" and
"floodplain™ are ambiguous and unworkable, likely to make case-specific determinations
complicated, prolonged, and burdensome. Once again, the Proposed Rule creates greater
confusion and will inevitably lead to more protracted litigation. (p. 7)

Agency Response:  See essay above.

City of Thornton (Doc. #7328)

3.17

Thornton is concerned that the new definitions of: "adjacent water" in proposed rule §
383.3 (c)(I) that includes waters separated by man-made barriers; "neighboring™ in
proposed rule § 383 .3 (c)(2) that includes riparian areas and floodplains; and
"significant nexus" in proposed rule § 383.3 (c)(l) which is very broad, could bring these
lined gravel pit reservoirs under CWA jurisdiction because they are located near the
South Platte River. The proposed rule should (but currently does not) recognize water
within a lined facility, such as the City's gravel pit reservoirs, is physically separated
from the river. Thornton is concerned that should these man-made storage facilities fall
under CWA jurisdiction, its pre-treatment programs that were designed to help the City
provide high quality drinking water could be considered a " discharge" under the CWA
Section 404(b)(1) . CWA regulation would trigger additional permitting and regulatory
requirements, and would limit Thornton's ability to timely respond to water quality
issues in its gravel pit reservoirs and provide high quality drinking water to its
customers. (p. 2-3)

Agency Response:  See essay above.

Murray County Board of Commissioners (Doc. #7528)

3.18

3.19

We recommend that the agencies limit the definition of adjacent waters to those
wetlands that are adjacent to navigable waters, interstate waters, and territorial seas, and
for which a significant nexus between the adjacent wetland and the navigable water is
established. (p. 7)

Agency Response:  See essay above.

We recommend the agencies only consider as jurisdictional-by-rule those wetlands that
are adjacent to navigable waters, and not bootstrap the adjacency requirement demanded
by the Supreme Court through tenuous connections of non-navigable waters.
Additionally, "other waters,” as defined by the proposed rule, fail to meet the
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jurisdictional requirements of the Clean Water Act's language, its history, and current
precedent, including Rapanos. (p. 9)

Agency Response:  See essay above.

Hamilton County Engineer’s Office (Doc. #8669)

3.20

It is believed that the term "adjacent" should only apply to waters in the riparian area or
floodplain of jurisdictional waters with confined, scientifically-verifiable and substantial
surface water connections, and should not consider shallow groundwater connectivity in
determining adjacency. This would limit agency discretion over waters outside the
riparian zone or floodplain if jurisdictional waters as either excluded or subject to the
"significant nexus" test, and would take out the subjectivity of assessing shallow
groundwater connections between adjacent water bodies. (p. 3)

Agency Response:  See essay above.

City of Chesapeake (Doc. #9615)

3.21

The Rule proposes to revise the existing jurisdictional category of "adjacent wetlands,"
which currently limits jurisdiction to only wetlands, to include "adjacent waters." By
Rule, adjacent waters would have a significant nexus; therefore, all adjacent waters
would be subject to regulatory oversight under the CWA without the need for a case-
specific significant nexus analysis. The proposed category of adjacent waters may
significantly expand regulatory oversight under the CWA for features that were not
previously subject to regulation under the CWA, therefore, the City of Chesapeake will
not support the expansion of regulatory oversight under the CWA further into the
watershed unless there is more than speculative or insubstantial scientific evidence that a
significant nexus exists between a special aquatic resource and a TNW. (p. 4)

Agency Response: See essay above.

Clark County Regional Flood Control District (Nevada) (Doc. #11726)

3.22

From the above definitions it is apparent that the Agencies are seeking to exert Clean
Water Act jurisdiction over normally dry land surfaces and not only "waters of the
United States". Alluvial fans are land forms which are both erosional and depositional
surfaces by definition. These and other normally dry land surfaces which may be subject
to infrequent inundation by high water flows would be "waters of the United States"
subject to Clean Water Act protection by rule. (p. 3)

Agency Response: Consistent with the statute and case law, the final rule
regulates as “waters of the United States” only those waters that are traditional
navigable waters, interstate waters, territorial seas, or waters that have a significant
nexus to those waters (or impoundments of those waters), which includes
“tributaries”, “adjacent” waters, as defined under the rule, and others determined
to have a significant nexus on a case-by-case basis. The rule does not categorically
regulate or exclude alluvial fans. Rather, a specific alluvial fan would be a “water of
the US” only if it fits within the definition of one of the regulated waters and was not
excluded. For example, the rule definition of “tributary” requires that flow must be
of sufficient volume, frequency, and duration to create the physical characteristics
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3.23

of bed and banks and an ordinary high water mark. If a water lacks sufficient flow
to create such characteristics, it is not considered “tributary” under this rule. While
some commenters expressed concern that a feature that flowed very infrequently
could meet the proposed definition of “tributary,” it is the agencies’ judgment that
such a feature is not a tributary under the final rule because it would not form the
physical indicators required under the definitions of “ordinary high water mark”
and “tributary.” See Tributary Compendium. To further emphasize this point, the
rule expressly indicates in paragraph (b) that ephemeral reaches that do not meet
the definition of tributary are not “waters of the United States.” The final rule
recognizes that not all waters have a significant nexus to a traditional navigable
waters, an interstate water, or a territorial sea. As a result, the final rule does not
place all ephemeral features or occasionally or seasonally wet areas under federal
jurisdiction.
It is not sufficient that there is evidence that water has flowed through an area at some
time in the past, or that a floodplain is inundated during periods of high flows for that
area to be regarded as a "waters of the United States". Normally dry land surfaces and
land forms are not "waters", and the Agencies should not regulate them as if they were.

(p. 4)
Agency Response: See above response.

City of Palo Alto, California (Doc. #12714)

3.24

The proposed rule would categorically include all "waters" within a floodplain or
riparian area as waters of the U.S. The rule does not enumerate criteria for defining nor
does it identify boundaries for these areas, yet asserts jurisdiction over all "waters,"
which are also undefined, because these waters are neighboring or adjacent to other
jurisdictional waters. The rule assures that the EPA will use its best professional
judgment to determine the boundary for these areas. This lack of specificity requires that
every activity, including public improvements in flood protection, infrastructure, and
facility maintenance, engage federal and state agencies in any land use decision within
an area that is undefined. (p. 3)

Agency Response: See essay above.

Board of Commissioners of Carbon County, Utah (Doc. #12738)

3.25

It is most apparent to us that the proposed rule would significantly expand the scope of
navigable waters under the guise of the Clean Water Act (CWA). It would give the
federal government through agency fiat more unconstitutional authority to regulate all
waters including small and remote drainages; many of which are not even wet or
considered waters under any common logic. In adopting this proposed rule, "waters of
the U.S." would allow the federal government veto power over farming and other land
uses contravening Congressional exclusions placed into the Act in 1976. It would
negatively impact agriculture and energy, the two main historic and cultural occupations
of Carbon County and of many areas in this country. EPA’s overlying Modus Operandi
(Method of Operation) in this Administrative branch supported fiat is to use unproven
and non-peer reviewed science to support such rhetoric to conclude non-riparian/non-
floodplain wetlands that are not connected to a river network or stream channel still hold
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connectivity within a watershed to downstream navigable rivers. There is no literature
we reviewed that provides sufficient information to evaluate the degree of connectivity
(absolute or relative) of these non-riparian particular wetlands. Further it is in direct
contravention of two recent Supreme Court decisions restricting EPA’s and Corp of
Engineer’s earlier attempts to breach that wall. (p. 1-2)

Agency Response: See essay above. Also, the agencies disagree with the
commenter’s assertion that that the categorical findings for “adjacent waters” are
unsupported. The agencies determined based on a review of the science, the
agencies’ expertise and experience, the intent of the CWA, and the law, that
“adjacent waters,” as defined in the rule, alone or in combination with other
covered adjacent waters in a watershed have a significant nexus to a traditional
navigable water, interstate water or the territorial seas and therefore are “waters of
the United States™ as a class and without the need for any additional analysis. The
scientific and legal basis for this determination is explained in the preamble and
TSD. The agencies determined also that today’s rule is consistent with Supreme
Court precedent. See the preamble and TSD.

Further, if a water covered under paragraph (a) is also covered under paragraph
(b) of the rule, the water is excluded under the definition.

Association of California Water Agencies (Doc. #12978)

3.26

The broad terminology used to define “adjacent” allows for sweeping jurisdiction over
every wet feature in a floodplain, or riparian area, or that has a shallow, but
unquantified, subsurface hydrologic connection to jurisdictional (a)(1) through (a)(5)
waters. This expansive definition is not supported by language in the CWA or
established by Supreme Court precedent. If the Agencies retain their use of the terms
“riparian areas” and “floodplain,” they should at a minimum clarify how the boundaries
of a riparian area and a floodplain would be determined. For example, the Agencies
could reference a specific map that will be used to determine whether a waterbody is in a
floodplain, such as a map showing the 100-year floodplain (i.e., areas with a 1% risk of
flooding in any given year). The most obvious choice for such a map would be the Flood
Insurance Rate Map (FIRM) produced by the Federal Emergency Management Agency
(FEMA). No federal agency currently identifies “riparian areas,” so prior to
implementing this portion of the “adjacent” definition the Agencies should release
guidance documents for public review and comment. (p. 13)

Agency Response: See essay above.

Colfax Soil & Water Conservation District, New Mexico, et. al. (Doc. #13886)

3.27

Specific comment was requested concerning whether in-channel wetlands should be
included with tributaries or adjacent waters. Logically, they seem better positioned in the
realm of adjacent waters. Placing them in the category of tributaries runs contrary to that
definitions requirements for a bed, banks and an ordinary high water mark. (p. 1)

Agency Response: As suggested by the commenter, as described more fully in the
preamble and TSD, the agencies to provide greater clarity are treating these
features solely under the “adjacent waters” category.
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Board of County Commissioners of Otero County New Mexico (Doc. #14321)

3.28

The Proposed Rule should be withdrawn and reissued with “adjacent waters” limited to
those adjacent waterbodies maintaining a permanent surface water connection with an
(@)(1) through (a)(5) water. (p. 16)

The agencies’ definition of “neighboring” to include those waters located in the “riparian
area” or “floodplain” of an (a)(1) through (a)(5) water will undoubtedly include waters
with absolutely no “significant nexus,” as that term is defined, to the larger water. For
example, this could include an isolated pond located in the 100 year floodplain of a major
tributary and containing: no surface connection, no subsurface connection, and no nexus.
Yet, because it is “neighboring” it is included. This logic of inclusiveness—to the
complete disregard of navigable—was challenged and struck down by the Supreme Court
in SWANCC. See SWANCC, 531 U.S. at 172. If such language is to stay, then the
confines or sideboards of “floodplain” must be appropriately defined and not left to “the
best professional judgment.”

“Neighboring” should also remove those last clause caveats regarding “waters with a
shallow subsurface hydrologic connection or confined surface hydrologic connection to
such a jurisdictional water.” This type of investigation will require significant resources
to make what are really case-by-case determinations of connection but not the
significance of the connection. To leave the clause in place serves only to muddy EPA’s
and USACE’s efforts toward clarity. Further, it is abrasive to all that the agencies would
go to great links to find a shallow subsurface connection, but not make a similar
determination of its significance.

Agency Response: See essay above. The agencies did not adopt the commenter’s
suggested approach because the record before the agencies demonstrates that a
broader set of waters (i.e., those identified as jurisdictional in the rule) have a
significant nexus to traditional navigable waters, interstate waters, and the
territorial seas.

Bangor Area Storm Water Group Hampden, Maine (Doc. #14543.1)

3.29

The proposed rule increases confusion over jurisdictional waters by defining water
adjacent to jurisdictional waters as bordering, contiguous or neighboring. However,
these terms are not defined independently of one another. This will cause confusion
around what the term, “riparian area” includes. Additionally the proposed rule’s
definition of the term “floodplain” does not agree with the definition used by FEMA for
their floodplain management activities. Definitional disagreements will open
municipalities and other entities to delays and disputes and potentially lead to longer
approval times for 404 permitting for projects involving adjacent waters.

Request: The BASWG requests that EPA provide definitions of the terms “adjacent,”
“neighboring,” and “bordering” in ways that do not rely on circular definitions (defining
one term using another), provide additional clarification of the term “riparian” and
change the definition of “floodplain” to agree with FEMA’s definition used in the context
of floodplain management. (p. 2)

Agency Response:  See essay above.
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Jefferson Parish, Louisiana (Doc. #14574)

3.30

3.31

Thus, categorically, it is difficult for us to determine which wetlands would be
nonadjacent to listed waters. And, on a case-by-case basis, it is difficult for us to
determine which wetlands could lack a "nexus" to other unknown "similarly situated
waters" (including other wetlands) in a broad watershed region. Wetlands could then
virtually never be considered "isolated” under the proposed regulation, which conclusion
would then run contrary to Solid Waste Agency of Northern Cook County v. U.S. Army
Corps of Engineers, 531 U.S. 159 (2001) (SWANCC), which held isolated waters are
not regulated under the Clean Water Act. We are again left to the whim of individual
regulators to determine which lands will come under federal control. This is not the
clarity and certainty the new rules are supposed to bring. (p. 4)

Agency Response: See essay above. In consideration of comments expressing
concern over the proposed approach, the agencies made changes to provide for case-
specific determinations under more narrowly targeted circumstances based on the
agencies’ assessment of the importance of certain specified waters to the chemical,
physical, and biological integrity of traditional navigable water, interstate waters,
and the territorial seas address concerns in the approach to “other waters.” First,
the rule identifies at paragraph (a)(7) five subcategories of waters (prairie potholes,
Carolina and Delmarva bays, pocosins, western vernal pools in California, and
Texas coastal prairie wetlands) that the agencies have determined are “similarly
situated” for purposes of a significant nexus determination. Second, at paragraph
(a)(8), the Rule provides that non-adjacent waters within 4000 feet of the high tide
line or OHWM of an (a)(1)-(5) water or within the 100-year floodplain of an (a)(1)-
(3) water, whichever distance is greater, are subject to a case-specific significant
nexus determination.

The agencies have retained only in specified circumstances the current practice of
case specific significant nexus determinations. Therefore, the agencies disagree that
the rule is overly broad. The agencies have also provided revised and expanded
definitions within the rule and the preamble that they believe provide the desired
clarity. The agencies’ interpretation of the Supreme Court rulings in SWANNC and
Rapanos is addressed in the Technical Support Document (TSD).

Based on the proposed definition of adjacent, the Proposed Rule will reach any isolated
waters within the floodplain or riparian area of a traditional navigable water, or a
tributary to a traditional navigable water. These terms are not defined in the Clean Water
Act but are instead borne of the Supreme Court’s decisions and the EPA and ACOE’s
efforts to draft a rule based on those decisions. In this case, the agencies have gone too
far. The Proposed Rule goes further than Justice Kennedy’s decision would allow by
extending jurisdiction to waters that have only a biological, chemical, or physical
connection to a traditional navigable water, rather than a combination of the three. This
exceeds EPA’s authority and will result in the capture of a multitude of isolated waters
that were formerly outside the jurisdiction of the Clean Water Act. (p. 42)

Agency Response: See essay above. With respect to the commenter’s assertion
that the agencies are limited to asserting jurisdiction over only waters with a
biological, chemical, and physical connection to a traditional navigable water, see
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3.32

the Significant Nexus compendium and the TSD.

The Proposed Rule’s definition of “adjacent” is based on EPA’s survey of scientific
studies. As noted in the Proposed Rule, that survey is not yet complete. When it is
complete, EPA intends to issue a final rule based on a determination that the waters
defined as “adjacent” per se have a significant impact on the physical, chemical or
biological integrity of traditional navigable waters or tributaries to traditional navigable
waters. We question EPA and ACOE’s ability to make such a finding. No amount of
study will say with certainty whether every adjacent water in the United States has a
significant impact on the physical, chemical or biological integrity of traditional
navigable waters or tributaries thereto unless and until every such water is studied. Until
EPA and the Army Corps conduct a study that is that broad, they will lack the
substantial evidence necessary to adopt the Proposed Rule. (p. 44)

Agency Response: The agencies disagree with the commenter’s assertion that
there is not sufficient literature on which to make a categorical findings for
“adjacent waters.” The agencies determined based on a review of the science, the
agencies’ expertise and experience, the intent of the CWA, and the case law, that
“adjacent waters,” as defined in the rule, alone or in combination with other
covered adjacent waters in a watershed have a significant nexus to a traditional
navigable water, interstate water or the territorial seas and therefore are “waters of
the United States™ as a class and without the need for any additional analysis. The
scientific and legal basis for this determination is explained in the preamble and
TSD.

City of Buckeye, Arizona (Doc. #14591)

3.33

Section l.a.vi. of the draft proposed rule ("All waters, including wetlands, adjacent to a
water identified in paragraphs ( a)(l) through ( 5) of this section") states that all waters
adjacent to WOTUS are WOTUS. The definition of the term "adjacent™ includes the
term "neighboring”. The definition of the term "neighboring” includes waters located
within the riparian area or floodplain of a WOTUS. Under this rule language, it appears
that constructed urban SCMs in the riparian areas or floodplains of WOTUS would be
considered WOTUS. This contradicts EPA's public statements that most urban SCMs
are not WOTUS. Broad inclusion language and reliance on agency best professional
judgment and discretion regarding the WOTUS status of most urban SCMs and BMPs
are not acceptable or practicable. (p. 3)

Agency Response: Response: See essay above. With respect to the jurisdictional
status of stormwater control features as waters of the U.S., please see the Exclusions
Compendium (Topic 7).

San Joaquin County Board of Supervisors (Doc. #15017.1)

3.34

Under this definition, waters in a riparian area or floodplain of jurisdictional waters
already are assumed to have a "significant nexus" to navigable waters and would
automatically be jurisdictional without the need to determine "adjacency”. The
uncertainty arises when the agencies use their judgment to decide "adjacency” of waters.

We believe that the term "adjacent” should only apply to waters in the riparian area or
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floodplain of jurisdictional waters with confined, scientifically-verifiable and substantial
surface water connections, and should not consider shallow groundwater connectivity in
determining adjacency. This would limit agency discretion over waters outside the
riparian zone or floodplain of jurisdictional waters as either excluded or subject to the
"significant nexus" test, and would take out the subjectivity of assessing shallow
groundwater connections between adjacent water bodies. (p. 4)

Agency Response: See essay above. Although the rule no longer contains
provisions addressing shallow subsurface connections, the agencies did not, as
suggested by the commenter, ignore shallow subsurface water connectivity in
determining adjacency. While the commenter provided no basis for that suggestion,
the record for today’s rule demonstrates assessing such connections may be
important, where applicable, in determining the presence of a significant nexus. For
further detail, see the preamble to today’s rule and the TSD.

New York City Law Department (Doc. #15065)

3.35 "Adjacent" and "Riparian™: The Proposed Rule would define all waters that are
"adjacent” to five specified categories of waters as jurisdictional. The proposed
definition of "adjacent™ is "waters located within the riparian area or floodplain of a
water identified in [the five specified categories], or waters with a shallow subsurface
hydrologic connection or confined surface hydrologic connection to such jurisdictional
water." A "riparian area" is defined as "an area bordering a water where surface or
subsurface hydrology directly influence ecological processes and plant and animal
community structure in that area.” While this definition of a "riparian area" is
scientifically valid, as a practical matter it may be difficult to determine the extent of
riparian areas. Inconsistent application of the term "riparian area” could greatly
influence the extent of neighboring, and therefore adjacent, wetlands that would be
"waters of the United States" under the Proposed Rule. EPA and the Corps should
provide a method in the accompanying narrative for how “riparian areas" will be
consistently identified. (p. 3)

Agency Response:  See essay above.

National Association of Counties (Doc. #15081)

3.36  Under current regulation, only those wetlands that are adjacent to a “waters of the U.S.”
are considered jurisdictional. However, the proposed regulate broadens the regulatory
reach to “adjacent waters,” rather than just to “adjacent wetlands.” This would extend
jurisdiction to “all waters,” not just “adjacent wetlands.” The proposed rule defines
“adjacent as “bordering, contiguous or neighboring.”*® Under the rule, adjacent waters
include those located in riparian or floodplain areas.™

Expanding the definition of “adjacency,” will have unintended consequences for many
local governments. Stormwater and floodwater infrastructure and facilities are often
located in low-lying areas, which may be considered jurisdictional under the new
definition. Since communities are highly dependent on these structures for public safety,

1079 Fed. Reg. 22199.
179 Fed. Reg. 22199.
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we would encourage the agencies to assess the unintended consequences. (p. 9-10)

Agency Response: See essay above. The final rule and its supporting
documentation demonstrate that agencies are today asserting jurisdiction over
traditional navigable waters, interstate waters, the territorial seas, and those waters
that have a significant nexus to them. Consistent with SWANCC and Rapanos, the
agencies have narrowed, not expanded, the definition of “waters of the United
States” compared to the longstanding, existing definition. More detail and the bases
for this conclusion can be found in the preamble and TSD.

Lea Soil and Conservation District Board of Supervisors (Doc. #15144.1)

3.37

Section (a)(6) and associated definitions: The Proposed Rule should be withdrawn and
reissued with “adjacent waters” limited to those adjacent waterbodies maintaining a
permanent surface water connection with an (a)(1) through (a)(5) water. (p. 4)

Agency Response: See essay above. Although the rule no longer contains
provisions addressing shallow subsurface connections, the agencies did not, as
suggested by the commenter, ignore shallow surface connections in determining
adjacency. While the commenter provided no basis for that suggestion, the record
for today’s rule demonstrates that assessing such connection may be important,
where applicable, in determining the presence of a significant nexus. For further
detail, see the preamble to today’s rule and the TSD.

Los Angeles Department of Water and Power (Doc. #15238)

3.38

The Agencies should revise the rule to state that floodplains, riparian areas due to
geographic location would not be jurisdictional and alleviate the concerns of regulation
of land and inconsistent application of "best professional judgment” by the local
agencies (p. 5)

Agency Response: The agencies disagree with the commenter that if the waters
are separated by land then the adjacent water should be non-jurisdictional under
the CWA. However, the agencies agree with the commenter that there is a gradient
of connectivity and have asserted jurisdiction by rule or will assert jurisdiction on a
case-by-case basis only when that connection and the downstream effects are
significant and more than speculative and insubstantial. Further detail can be
found in elsewhere in this response to comment document, the rule, preamble and
TSD.

Environmental Protection and Growth Management Department County (Broward County)

(Doc. #15395)

3.39

“The Board...supports legislation that:”

“Clarifies the basis and scope of CWA jurisdiction, including a more descriptive
definition of the jurisdictional waters included within the term.” Broward County finds
that the proposed rule significantly clarifies the basis and scope of jurisdiction. In contrast
to the current regulation, the proposed rule specifically excludes certain waters and
features from jurisdiction; defines additional terms, including “neighboring” and
“tributary”; and establishes a “significant nexus” standard for evaluating—on a case-by-
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case basis—if “other waters” should fall under CWA jurisdiction because they affect the
chemical, physical, or biological integrity of recognized waters. (p. 2)

“Establishes specific standards that protect wetlands having significant ecological
functions or hydrological connections to navigable waters.” Broward County finds that
the proposed rule, by clarifying that the waters defined as “adjacent waters” (including,
but not limited to, wetlands) have a “significant nexus” to recognized waters of the US,
maintains or improves protection for wetlands under the CWA. Additionally, the
“significant nexus” standard provides a scientifically-determinable basis for establishing
hydrological connection to recognized waters. Current language establishing jurisdiction
over “other waters” based on the waters’ effect on interstate commerce is much more
amorphous and lacks scientific rigor. (p. 2)

Agency Response: As described more fully elsewhere, the agencies have revised
the definition of “adjacent” in response to comments seeking greater clarity,
consistency, and certainty. That narrowing, and the case-by-case analysis under the
final rule, are based on, among other things, application of the “significant nexus”
test and thus continue to meet the goals articulated by this commenter.

Southern California Water Committee (Doc. #16170)

3.40

Accordingly, it is necessary to specifically exclude stormwater treatment control BMPs,
spreading grounds, and other beneficial projects such as green infrastructure from the
definition of “adjacent.” SCWC provides suggested amendments to the exclusions in
section Il below to achieve this purpose. (p. 5-6)

Agency Response: The agencies have excluded stormwater control features
providing they meet the definition in paragraph (b) of the rule. Please see the
Exclusions Compendium (Topic 7).

South Kansas Groundwater Management District No. 3 (Doc. #16465)

341

To address the issues identified in this letter the Federal Agencies should: [...]

Clarify that "adjacent™ waters are limited to adjacent wetlands; the only type of water
body the Supreme Court has indicated can be categorically regulated on the basis of
adjacency. (p. 2-3)

Agency Response: See the TSD, Section 1, for a response to comments asserting
that changing “adjacent wetlands” to “adjacent waters” inappropriately broadens
the scope of the definition of “waters of the United States.” Also, see the Legal
compendium, preamble and TSD for responses to comments addressing whether the
rule is consistent with Supreme Court precedent. In addition, the agencies have
excluded stormwater control features providing they meet the definition in
paragraph (b) of the rule.

City of Beaverton’s, Oregon (Doc. #16466)

3.42

[W]ith the proposed rule's broad definitions of "tributary,”" "floodplain,” "riparian area,"
and "other waters,” which EPA proposes to categorically consider as jurisdictional
water, virtually every water body not expressly exempted could be designated as a
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WOTUS. Portions of the City are defined as a floodplain by the Federal Emergency
Management Agency as a result of their mapping process for the National Flood
Insurance Program. To automatically assume that all waters within those "floodplains”
are WOTUS, even though the proposed rule provides no definition of floodplain, does
not take into account any scientific linkage, nor is it mindful of Federal agency
limitations as FEMA does not develop flood maps for this purpose. (p. 2)

Agency Response: See essay above. As discussed in the preamble and TSD, all
determinations that specific categories of waters will be jurisdictional by rule (as
opposed to case-by-case) were made on a scientifically and legally supported finding
of a significant nexus with traditionally navigable waters, interstate waters, or the
territorial seas. Although FEMA has not developed its flood maps for the
purposes of determining CWA jurisdiction, for the reasons discussed in the
preamble and TSD, use of such maps, where available, is appropriate.

Brady Township Supervisors, Clearfield County, Pennsylvania (Doc. #16480)

3.43

We believe that the term "adjacent” should only apply to waters in the riparian area or
floodplain of jurisdictional waters with confined, scientifically-verifiable, and
substantial surface water connections, and should not consider shallow groundwater
connectivity in determining adjacency. This would limit agency discretion over waters
outside the riparian zone or floodplain of jurisdictional waters as either excluded or
subject to the "significant nexus" test, and would take out the subjectivity of assessing
shallow groundwater connections between adjacent water bodies. (p. 3)

Agency Response: See essay above. Although the rule no longer contains
provisions addressing shallow subsurface connections, the agencies did not, as
suggested by the commenter, ignore shallow subsurface connectivity in determining
adjacency. While the commenter provided no basis for that suggestion, the record
for today’s rule demonstrates that assessing such connection can be important,
where applicable, in determining the presence of a significant nexus. For further
detail, see the preamble to today’s rule and the TSD.

San Bernadino County, California (Doc. #16489)

3.44

3.45

"Adjacent Waters" and "Other Waters", separated by Berms and Barriers: The proposed
Rule bases the evaluation of "adjacent waters" and "other waters" from a natural, pristine
setting. Watersheds that have been historically modified for flood control purposes
should not use the same evaluation metric. In modified urban watersheds, many facilities
are divided by berms/barriers, including concrete-hardened structures, and have no
hydrologic connectivity to downstream navigable waters, notwithstanding their locations
within a watershed with navigable receiving waters. (p. 3)

Agency Response:  See essay above. The agencies disagrees with this comment for
the reasons discussed in the preamble and the TSD.

[I]t is necessary to clearly and specifically exclude stormwater structural BMPs,
spreading grounds, and other beneficial projects such as green infrastructure from the
definition of "adjacent.” DPW provides suggested amendments to the exclusions in
Subsection B below to achieve this purpose. (p. 24)
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Agency Response: See essay above. With respect to the jurisdictional status of

stormwater control and wastewater recycling features as waters of the U.S., please
see the Exclusions Compendium (Topic 7).

City of Oceanside, California (Doc. #16509)

3.46

Other types of facilities that could be impacted are spreading grounds. Like other
municipalities in California, the City is considering to operate infiltration basins that are
commonly referred to as "spreading grounds.” Generally, spreading grounds consist of
"spreading” recycled water, imported water, storm water, and other water across basins
for infiltration. These spreading grounds recharge underground drinking water aquifers,
and are an essential part of City's efforts to manage its water resources. If they fall
within the "adjacent™ category, these spreading grounds could become a WOTUS and
become subject to extensive regulation under the CWA. Accordingly, it is necessary to
specifically exclude storm water structural BMPs, spreading grounds, and other
beneficial projects such as green infrastructure from the definition of "adjacent.” (p. 4)

Agency Response:  See essay response and comment response above.

Snowmass Water and Sanitation District (Doc. #16529)

3.47

The proposed rule would expand the concept of adjacency well beyond the confines of
established law. The seminal case on "adjacency" is the Supreme Court decision in
United States v. Riverside Bayview Homes, Inc. that regarded a wetland adjacent to a
river as jurisdictional where it was "inseparably bound up™ with traditional navigable
waters. The proposed rule would expand the concept of adjacency by defining ponds or
wetlands in surrounding riparian zones and floodplains as "neighboring” and thus as
automatically jurisdictional "adjacent™ waters. In some instances, these may not abut or
be bordering or contiguous to any waters of the U.S., and may possess only attenuated
connections to traditional navigable waters. The literature and case studies cited in the
Connectivity Report provide too small a sample to demonstrate that all such waters have
a significant nexus. Accordingly, this approach is overly broad and lacking clear legal

support. (p. 6)

Agency Response: See essay above. The rule now provides specific distance limits
for “neighboring” waters. In addition, where the definition continues to use the term
“floodplain,” it specifies the “100-year” floodplain. The bases for these revisions to
the proposed rule are discussed in the preamble to today’s rule as well as in the
TSD. As explained more fully in the preamble and TSD, based on a review of the
scientific literature, the agencies’ expertise and experience, and the law, the agencies
determined that the categories of waters defined as adjacent are integrally linked to
the chemical, physical, or biological functions of waters to which they are adjacent
and downstream to the traditional navigable waters, interstate waters or the
territorial seas. Therefore, the agencies determined that the waters defined as
adjacent have a significant nexus with traditional navigable waters, interstate
waters or the territorial seas and are thus “waters of the United States.”

The commenter did not provide a basis for the assertion regarding the Connectivity
Report, so the Agency is unable to evaluate it. Further, the agencies determined
based on a review of the science, the agencies’ expertise and experience, the intent of
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the CWA, and the law, that “adjacent waters,” as defined in the rule, alone or in
combination with other covered adjacent waters in a watershed have a significant
nexus to a traditional navigable water, interstate water or the territorial seas and
therefore are “waters of the United States" as a class and without the need for any
additional analysis. The scientific and legal basis for this determination is explained
in the preamble and TSD.

The final rule and its supporting documentation demonstrate that agencies are
today asserting jurisdiction over traditional navigable waters, interstate waters, the
territorial seas, and those waters that have a significant nexus to them. Contrary to
the commenters’ view that EPA has expanded its jurisdiction, consistent with
SWANCC and Rapanos, the agencies have narrowed the definition of “waters of the
United States” compared to the longstanding, existing definition. More detail and
the bases for this conclusion can be found in the preamble and TSD.

Hot Springs County Commissioners (Doc. #16676)

3.48 Adjacent and Neighboring: The definitions provided in the proposed rule for an adjacent
water and neighboring water each continue to expand the possibility of waters that could
be automatically considered a water of the U.S. While the previous rule established that
"adjacent” only referred to wetlands, the proposed rule expands that to include all waters
adjacent to jurisdictional water. Further, the term neighboring establishes that adjacent
could be located within a riparian area or floodplain, and may only be connected by a
“shallow subsurface hydrologic connection"*> This again calls into question the
applicability of the ditch exemption discussed above. (p. 7)

Agency Response: See essay above. Contrary to the commenter’s assertions,
consistent with SWANCC and Rapanos, the agencies have narrowed the definition of
“waters of the United States” compared to the longstanding, existing rule definition.
More detail and the bases for this conclusion can be found in the preamble and
TSD.

With regard to ditches, adjacency only applies where that ditch is determined to
meet the definition of tributary, as defined in the rule, and not excluded under
paragraph (b). Furthermore, where the ditch meets the definition of a tributary
and it is not excluded under paragraph (b), adjacent waters to that tributary would
also be jurisdictional. Additional support is provided in the preamble to today’s
rule and the TSD. Note, also, that the agencies revised the ditch exclusions in the
final rule to address commenters' concerns about their applicability. See Ditch
Compendium (Topic 6).

City of Palo Alto, Office of the Mayor and City Council (Doc. #16799)

3.49 We ask that a final rule include science-based criteria and greater clarity of adjacent and
neighboring "waters" and a definition of floodplain and riparian areas that are not
entirely arbitrary. The Federal Emergency Management Agency (FEMA) expends over
$100 million annually identifying floodplains, and recognizes the authority of local
government to adopt the appropriate ordinances to manage land uses within the

12 At 22,263
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designated floodplain. This proposed rule grants full discretion to EPA to exercise best
professional judgment to identify a floodplain and imposes the full force of the Clean
Water Act on any land use decision that could affect undefined "water" within that
floodplain or riparian area. (p. 3)

Agency Response:  See essay above.

City of St. Petersburg (Doc. #18897)

3.50

The new definitions of "Adjacent” and "Neighboring” are overbroad and potentially
ambiguous. Adjacent waters would include waters which border, are contiguous to, or
neighbor waters of the U.S., even if they are separated by dikes, barriers, berms, or
dunes. The latter part of the definition addressing separate, discrete waters appears to
run directly antithetical to the plain meaning of "significant nexus" and any reasonable
notion of hydrologic connectivity. Further, and more troublesome for the City (and any
of its Floridian brethren), is the definition of neighboring. This definition includes
"waters with a shallow subsurface hydrologic connection™ which could lead to a slippery
slope in the classification of jurisdictional waters in Florida. The City, like most of
Peninsular Florida, is underlain by subsurface karst topography, comprising the surficial,
intermediate, and Floridan aquifers. As evidenced by the good (springs), the bad
(sinkholes), and the ugly (coastal saltwater intrusion), the region's water table is nearly
always at or near shallow subsurface elevations. Jurisdictional determinations could be
difficult to make based on delineation of breaks in surface and subsurface connectivity,
with significant added costs sure to stem from the additional outlay of effort required to
make such determinations underground. Evaluation of subsurface connectivity would be
a major expansion of the EPA's purview, historically, under the CW A. (p. 2)

Agency Response: See essay above. With respect to the commenter’'s concerns
regarding potential burdens associated with identifying and assessing shallow
subsurface connections, any such assessments will be conducted only in the context
of case-specific significant nexus analyses. The agencies have considerable
experience assessing shallow subsurface connections under the current rule and
have not found the effort overly burdensome. For example, tools to assess shallow
subsurface flow include reviewing the soils information from the NRCS Soil Survey,
which is available for nearly every county in the United States. Further, it is
important to note that, unlike under the proposed rule, a shallow surface connection
alone does not determine jurisdiction. There are likely to be cases where other
factors render a water jurisdictional, making identification of a shallow subsurface
connection unnecessary. Also, where shallow subsurface connections are identified,
there may be cases where the nexus to the relevant downstream water is determined
not to be significant.

Butte County Administration, County of Butte, California (Doc. #19593)

3.51

We believe that the term “adjacent” should only apply to waters in the riparian area or
floodplain of jurisdictional waters with confined, scientifically-verifiable and substantial
surface water connections, and should not consider shallow groundwater connectivity in
determining adjacency. This would limit agency discretion over waters outside the
riparian zone or floodplain of jurisdictional waters as either excluded or subject to the
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“significant nexus” test, and would take out the subjectivity of assessing shallow
groundwater connections between adjacent water bodies. (p. 6)

Agency Response:  See essay response.

Board of Supervisors, Sutter County, California (Doc. #19657)

3.52

3.53

We believe that the term "adjacent™ should only apply to waters in the riparian area or
floodplain of jurisdictional waters with confined, scientifically-verifiable and substantial
surface water connections, and should not consider shallow groundwater connectivity in
determining adjacency. This would limit agency discretion over waters outside the
riparian zone or floodplain of jurisdictional waters as either excluded or subject to the
"significant nexus" test, and would take out the subjectivity of assessing shallow
groundwater connections between adjacent water bodies. (p. 7)

Agency Response:  Please see essay response.

To address these issues, we request that the agencies make the following changes to the
Proposed Rule:

Revise the proposed definition of "adjacent” in 33 C.F.R §328.3(~)(1) to exclude: "waters
separated from a water of the United States by a berm capable of providing flood control
protection for a 100-year or greater storm event and which drain or discharge into waters
of the United States, if at all, exclusively by mechanical pumping. (p. 8)

Agency Response: See essay above. In addition, the commenter provides no
scientific or legal basis for its suggested exclusion.

Further, the final rule expressly excludes artificial lakes and ponds created in dry
land and used primarily for uses such as stock watering, irrigation, settling basins,
rice growing, or cooling ponds from regulation as waters of the United States.

North Dakota Water Resource Districts Association (Doc. #5596)

3.54

Though the agencies assert no expansion of Federal jurisdiction, the agencies expressly
state that the reason "adjacent wetlands" is now termed "adjacent waters" is because the
term, "adjacent wetlands™ limited agency authority and expansion of jurisdiction was
needed. Under the "adjacent waters" discussion, the term "neighboring™ is introduced
which expands jurisdiction further to "riparian areas" and "floodplains” with no
definition of the same. The Association is concerned that the definition of these areas is
proposed to be left to the "best professional experience and judgment™” of the agencies
who have historically interpreted these terms broadly. The Association recommends the
deletion of "neighboring” from the proposed rule as it concerns "adjacent waters.” (p. 2)

Agency Response: See essay response. In addition, as discussed elsewhere, the
agencies have revised the definition of adjacent to provide more clarity, consistency
and certainty.

National Association of Conservation Districts (Doc. #12349)

3.55

EPA is proposing that adjacent waters are per se jurisdictional without the need for a
site-specific “significant nexus” test. The rule’s per se jurisdiction over “adjacent
waters” is inconsistent with historic USACE practice, and would invariably result in an
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3.56

3.57

3.58

expansion of jurisdiction with regard to certain types of waters.

Agency Response: The commenter is unclear regarding what is meant by
“historic” USACE practice. Please see TSD, Section 1, for a discussion of how the
scope of today’s rule compares to past rules and practices.

EPA proposes a new concept of “fill and spill” that would result in the jurisdiction of
prairie potholes and other currently non-jurisdictional, isolated water bodies.*® The
agency has also stated for the first time that a biological connection, e.g., via migratory
waterfowl, would be sufficient to establish jurisdiction. In a historical context and in
theory, the “migratory bird rule” (which was struck down) granted broad expansive
authority that could have reached nearly any and all water bodies; in practice, however,
the Corps asserted jurisdiction over isolated wetlands that were more ecologically
significant. We believe that jurisdiction should be based wholly on hydrologic
connection, and any biological connection should be weighed in light of its ecological
significance.

Agency Response: The agencies did not limit “adjacent” waters to those with a
hydrological connection because, as discussed in the preamble and TSD, “adjacent”
waters have a significant nexus even where such a connection is not present.
See also the Other Waters, Significant Nexus and Science compendiums.

99 ¢¢ 29 €6

EPA also introduces new definitions (e.g., “adjacent,” “neighboring,” “riparian areas,”
and “floodplain,”) that are generally broad in scope and without geographic limit. This
creates even greater ambiguity and concern by those who believe the proposal reflects an
expansion of jurisdiction, notwithstanding the agency has requested comments on how
to improve clarity and predictability. The following questionable wording should be
addressed.

Adjacency:14 “bordering, contiguous, or neighboring.” There needs to be clarity in the
proposed rule as to whether a physical connection is required.

Neighboring:*®> “located within the riparian area or floodplain ... or waters with a
shallow subsurface hydrological connection or confined surface hydrological connection

to such a jurisdictional water.” Clarity is required in terms of parameters, criteria
and specific standards, for determining ‘“shallow” for the purposes of ‘“shallow

subsurface hydrological connection.” Riparian area:'® “directly influence the
ecological processes and plant and animal community structure.” This definition
supports a pre-SWANCC application of the strength of the ecological connection for

B Fill and spill as described as follows: For purposes of this rule, “fill and spill” describes situations where wetlands
or open waters fill to capacity during intense precipitation events or high cumulative precipitation over time and then
spill to the downstream jurisdictional water. Report at 5-62 (citing T.C. Winter and D.O. Rosenberry, “Hydrology of
Prairie Pothole Wetlands during Drought and Deluge: a 17-year Study of the Cottonwood Lake Wetland Complex in
North Dakota in the Perspective of Longer Term Measured and Proxy Hydrological Records,” Climatic Change
40:189-209 (1998); S.G. Leibowitz, and K.C. Vining, “Temporal connectivity in a prairie pothole complex,”
Wetlands 23:13-25 (2003). Water connected through such flows originates from adjacent wetland or open water,
travels to the downstream jurisdictional water, and is connected to those downstream waters by swales or other
directional flowpaths on the surface.” 76 Fed. Reg. at 22208.

440 CFR 230.3(u)(1).

1540 CFR 230.3(u)(2).

1640 CFR 230.3(u)(3).
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purposes of USACE determinations. Only those with very strong ecological connections
based upon clearly defined parameters, criteria and threshold standards  should be
considered.

Floodplain:*" “inundated during periods of moderate to high water flows,” noting that

local input and generations of perspective should be consulted in specific floodplains at
the local level. As such, NACD requests that EPA and USACE take adequate time to
obtain local input for the development of parameters, criteria, and defined standards for
each of the above definitions, including “significant nexus.”(p. 5-6)

Agency Response: See essay above. EPA revised the proposed rule to address the
input from many commenters. Additional information is also provided in the
preamble to today’s rule as well as in the TSD for defining “significant nexus.”
While the agencies expect that this rule will significantly reduce the need for case-
specific jurisdictional determinations, the analysis of the *'significant nexus' factors
set out in the rule for such determinations will be substantially informed by local
information.

Western Coalition of Arid States (Doc. #14407)

3.59

With the proposed rule’s regulation of adjacent wetlands and non-wetland waters, the
agencies extend jurisdiction to an entirely new category of waters. The broad
terminology used to define “adjacent” allows for sweeping jurisdiction over every wet
feature in a floodplain, or riparian area, or any wet feature that has a shallow, but
unquantified, subsurface hydrologic connection to jurisdictional (a)(1) through (a)(5)
waters. The breadth of the category of adjacent waters is also compounded by numerous
ambiguities in the proposed terminology that, in practice, will also result in confusion
and unpredictability by most permitting agencies and field personnel. (p. 4)

Agency Response: Response: See essay above. See the TSD, Section 1, for a
response to comments asserting that changing “adjacent wetlands” to “adjacent
waters” broadens the scope of the definition of “waters of the United States.”
Further, the scientific and legal basis for regulating non-wetland waters as adjacent
are explained in the preamble and TSD.

The final rule and its supporting documentation demonstrate that agencies are
today asserting jurisdiction over traditional navigable waters, interstate waters, the
territorial seas, and those waters that have a significant nexus to them. Contrary to
the commenters view that EPA has expanded its jurisdiction, consistent with
SWANCC and Rapanos, the agencies have narrowed the definition of “waters of the
United States” compared to the longstanding, existing definition. More detail and
the bases for this conclusion can be found in the preamble and TSD.

County Commissioners Association of Pennsylvania (Doc. #14579)

3.60 Other terminology used throughout the proposed rule only adds to the confusion about

which waters will be considered to be Waters of the U.S. For instance, one of the
supposed bright-line categories of jurisdiction is a water that is “adjacent” to a

740 CFR 230.3(u)(4).
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3.61

traditional navigable water, interstate water or territorial sea. Yet the definition of
“adjacent” contains even more vague terms — bordering, contiguous or neighboring, the
latter of which leads us to the floodplain or riparian area of a jurisdictional water. There
are further references to “aquatic systems” incorporating navigable waters. As we have
noted previously, all of these terms only highlight the interdependence of hydrological
systems and implies that virtually every water has a nexus in some way to a traditional
navigable water, interstate water or territorial sea. The proposed rule should be
considerably clearer on which waters will be considered in the aggregate. (p. 6)

Agency Response: See essay above. With respect to “bordering” and
“contiguous”, the commenter does not explain its assertion of ambiguity; as
discussed in the preamble, those terms are well understood and the agencies
continue to interpret them and implement them consistent with the current policy
and practice.

For a discussion of how similarly situated waters in the region will be identified, see
Other Waters Compendium.

In order to determine if a water or wetland is “neighboring” under the proposed rule, one
must be able to accurately define the limits of the “riparian area” and the “floodplain.”
This will be challenging given the definitions provided in the proposed rule and that the
proposed rule makes allowances for “neighboring” waters to also occur outside of the
riparian area or floodplain.

The proposed rule does not define “present climatic conditions” and does not describe
how a floodplain would be delineated. For example, in September of 2013 (assumed to be
current climatic conditions) extensive severe flooding occurred along many rivers and
streams along the Front Range of Colorado. Does that flood event define the floodplain
for determining “neighboring”? Floodplains are typically defined by the frequency a
flood is predicted to inundate up to a specific elevation (e.g., a 100-year floodplain). For
many areas in the U.S., there is reliable information on the extent of floodplains (at least
along major drainages). However, the proposed rule does not reference or recommend
use of existing floodplain mapping and flood hazard products produced by the Federal
Emergency Management Agency. Since the proposed rule does not define moderate to
high water flows, the flow levels are open to interpretation. Hydrologists typically define
such flows by their predicted recurrence interval (e.g., a 10-year flood event). It is also
noted that in many arid regions, geomorphologic floodplains do not exist along braided
channels because extreme variability of discharges prevents the repetitive over-bank
flows needed for floodplain construction (Graf 1988, p. 297). As currently proposed, it
would be difficult for professionals, let alone the regulated public, to accurately delineate
the floodplain to determine if a water or wetland is neighboring, and it is unlikely that
professionals and agency personnel will be able to consistently apply and independently
replicate floodplain delineations following the proposed definition.

Similarly, the term “riparian” would benefit from additional definition. The EPA SAB
Panel also noted “...that the definition of riparian area in the proposed rule is problematic
because it is based on hydrologic flows and not the host of other functions that riparian
areas provide” (EPA SAB Panel 2014). Most riparian definitions incorporate soil, biotic,
and hydrologic criteria that allow practitioners to determine the boundaries of the riparian
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area in a consistent manner (similar to how the Corps and EPA determine wetland
boundaries). For example, the U.S. Forest Service (USFS) uses the following: “the edge
of the riparian area corresponds to: 1) substrate attributes — the portion of the valley
bottom influenced by fluvial processes under the current climatic regime, 2) biotic
attributes — riparian vegetation characteristic of the region, and 3) hydrologic attributes —
the area of the valley bottom flooded at the stage (water surface elevation) of the 100-
year recurrence interval flow” (USFS 2014).

The proposed rule states “[I]t is the agencies’ intent that the definitions in this proposed
rule provide as much clarity and regulatory certainty as possible.” Use of the terms
“floodplain” and “riparian” in the proposed rule do not provide regulatory certainty and
are not clarifying. Under the proposed rule, waters and wetlands occurring in a floodplain
or riparian area of (a)(1) through (5) waters are assumed to have a confined surface or
shallow subsurface connection to the jurisdictional water. This presumption (as noted by
the underscored “or” in the definition above) may not always be true and should be a
rebuttable presumption. (p. 27-28)

Agency Response: See essay above. The agencies agree with the commenter that
not all waters in the floodplain or in riparian areas will have a “significant nexus” to
traditional navigable waters, interstate waters or the territorial seas. Because the
agencies deleted the term and definition of “riparian area” from the definition of
“adjacent” because it did not provide the desired clarity, the agencies did not adopt
the “rebuttable presumption” approach advanced by the commenter. However, the
final rule advances the same goals by drawing lines within which waters are
“adjacent’ and thus jurisdictional by rule and providing for case-by-case
determinations for non-adjacent waters located within 4000 feet of the high tide line
or ordinary high water mark of a water identified in paragraphs (a)(1) through (5)
or within the 100-year floodplain of an (a)(1)-(3) water (whichever is the greater
distance). Case-specific determinations are also required for waters identified in
section (a)(7) regardless of distance.

As discussed in the preamble, the agencies will, as commenter suggested, make use
of the work done by other agencies regarding floodplains. When determining the
jurisdictional limits under the CWA for adjacent waters, the agencies will primarily
rely on published Federal Emergency Management Agency (FEMA) Flood Zone
Maps to identify the location and extent of the 100-year floodplain.

Wyoming County Commissioners Association (Doc. #15434)

3.62

The definitions provided in the proposed rule for an adjacent water and neighboring
water each continue to expand the possibility of waters that could be automatically
considered a water of the U.S. While the previous rule established that "adjacent” only
referred to wetlands, the proposed rule expands that to include all waters adjacent to
jurisdictional water. Further, the term neighboring establishes that adjacent could be
located within a riparian area or floodplain, and may only be connected by a "shallow
subsurface hydrologic connection.’® This again calls into question the applicability of
the ditch exemption discussed above. (p. 7-8)

18 at 22,263
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Agency Response: See the TSD, Section 1, for a response to comments asserting
that changing “adjacent wetlands” to “adjacent waters” broadens the scope of the
definition of “waters of the United States.” Further, the scientific and legal basis for
regulating non-wetland waters as adjacent are explained in the preamble and TSD.
In addition, as discussed elsewhere, the agencies have revised the definition of
“adjacent” to provide more clarity, consistency and certainty.

With regard to ditches, adjacency only applies where that ditch is determined to
meet the definition of tributary, as defined in the rule, and not excluded under
paragraph (b). Furthermore, where the ditch meets the definition of a tributary
and it is not excluded under paragraph (b), waters adjacent to that tributary would
also be jurisdictional. Additional support is provided in the preamble to today’s
rule and the TSD. Note, also, that the agencies revised the ditch exclusions in the
final rule to address commenters' concerned about their applicability. See Ditch
Compendium (Topic 6).

Coalition of Local Governments (Doc. #15516)

3.63

The Coalition supports the alternative of only including those waters within a floodplain,
which have a clear nexus to navigable waters and which excludes groundwater. These
definitions are consistent with the plurality holding in Rapanos and further prevents the
EPA and Corps from extending its authority into the state regulated groundwaters. See
Rapanos, 547 U.S. at 742, 784-85 (Holding that only wetlands with a continuous surface
connection to “waters of the United States” are considered adjacent to such waters).

Riparian areas are defined by their vegetation, not by flowing water. According to the
Forest Service (FS), Bureau of Land Management (BLM), and the National Resource
Conservation Service (NRCS), riparian areas are identified by the unique soil
characteristics and the distinctive vegetation communities that are influenced by free or
unbound water in the soil. FS Manual 2500, Section 2526.05 (May 26, 2004); BLM,
Riparian Area Management - Process for Assessing Proper Functioning Condition, at 7
(last revised 1998) (citing BLM Manual 1737); Montgomery, Gerald L., NRCS, Working
Paper No. 13 - Riparian Areas Reservoirs of Diversity (Feb. 1996), available at
http://www.nrcs.usda.gov/wps/portal/nrcs/detail/soils/survey/geo/?cid=nrcs143_014206.
They do occur along watercourse or water bodies in most cases, but in the west they are
often found near isolated pools of water overlaying alkali soils. Therefore, riparian areas
should not be used to define the area included within “adjacent waters” to the “waters of
the United States.”

Further, the hydrologic systems are not completely mapped out and not well-understood
in the scientific community. This is because some aquifers are connected and others are
not depending on the geologic strata, permeability, and amount of waters, among other
factors. Therefore, wetlands and other waters that are not within floodplains will have
varying effects on downstream waters. As the Proposed Rule recognizes, “[b]ecause such
wetlands occur on a gradient of connectivity, it is difficult to generalize about their
effects on downstream waters. Generalization for this class is further complicated
because, for certain functions . . . downstream effects are due to wetland isolation, rather
than connectivity.” 79 Fed. Reg. at 22223, 22225 (summarizing conclusions from EPA’s
Connectivity of Streams and Wetlands to Downstream Waters: A Review and Synthesis
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of the Scientific Evidence (2013) (hereinafter “Report”)). Further, “given a
geographically isolated wetland for which a surface water connection cannot be observed,
it is difficult to assess its degree of connectivity with the river network without site-
specific data.” Id. at 22226.

Therefore, jurisdictional “waters of the United States” should not include waters that are
adjacent due to some type of subsurface hydrological connection. It is not supported by
the science and is contrary to Supreme Court precedent. See Rapanos, 547 U.S. at 732-
35, 739, 742, 784-84 (J. Scalia’s Plurality Opinions and J. Kennedy’s Concurring
Opinion) (both opinions concluding that a hydrologic connection is insufficient to
establish the required nexus with navigable waters). (p. 10-11)

Agency Response:  See essay above.

The Agency disagrees that only waters in the floodplain have a significant nexus; the
record for today’s rule demonstrates that the non-floodplain waters that are (by
rule) or may be (by case-specific determination) jurisdictional under the definition
have (or may have, in the case of individual determinations) a significant nexus to
traditional navigable waters, interstate waters, or the territorial seas. Nothing in
this comment suggests otherwise.

The Agency disagrees that only continuous surface connections may be considered
in determining a significant nexus. Although the definition of “adjacent” no longer
contains provisions addressing shallow subsurface connections, the agencies did
consider such connections in setting the specific limits defining which waters are
considered “adjacent” and thus jurisdictional by rule. In addition, in case-specific
significant nexus determinations for waters that are not “adjacent” but are either
waters identified in (a) (7) or (a)(8), for the reasons discussed in the preamble and
TSD, assessment of the effects of shallow subsurface connections on such
downstream waters may be appropriate. The record for today’s rule demonstrates
that assessing such connections may be important, where applicable, in determining
the presence of a significant nexus. For further detail, see the preamble to today’s
rule and the TSD.

By not determining that any one of the waters available for case-specific analysis is
jurisdictional by rule, the agencies are recognizing the gradient of connectivity that
exists and will assert jurisdiction only when that connection and the downstream
effects are demonstrated to be significant and more than speculative and
insubstantial. To address this concern, the rule places limits on which waters could
be subject to a case-specific significant nexus determination, in recognition that
case-specific analysis of significant nexus is resource-intensive and to reflect the
consideration for the body of science that exists. As noted above, the agencies also
establish by rule subcategories of waters that are “similarly situated” for the
purposes of a significant nexus analysis because science supports that the
subcategory waters provide similar functions and function together in affecting
downstream traditional navigable waters, interstate waters, or the territorial seas.

In the final rule, the agencies in (a)(7) identified five specific types of waters--
prairie potholes, Carolina and Delmarva Bays, Pocosins, western vernal pools in
California, and Texas coastal prairie wetlands -- the agencies determined are
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3.64

“similarly situated” by rule in a single point of entry watershed. For waters that are
not “adjacent” but are within 4000 feet of the high tide line or the OHWM of an
(@)(1) — (5) water or within the 100-year floodplain of an (a)(1) — (3) water,
whichever distance is greater, a case-specific jurisdictional determination is
required. Waters beyond these limits are not regulated. Please see the preamble
and TSD for additional detail.

The proposed rule does not regulate land, but it does propose to regulate all “[a]djacent
waters only if they are located in the floodplain or riparian zone of a jurisdiction water”
79 Fed. Reg. 22208. This expands the scope of the EPA’s jurisdiction into waters and
wetlands that have no connection to a traditional navigable water. As was discussed
supra Section IV.C, there is also an issue of defining “adjacent” and “neighboring” as
including waters located within a “riparian area.” A riparian area is defined by the
vegetation, not by water sources. (p. 20)

Agency Response:  See essay above.

Washington State Water Resources Association (Doc. #16543)

3.65

The proposal would, for the first time, categorize “all” adjacent “waters” as
jurisdictional by rule, as compared to the prior reference to adjacent “wetlands”. The
concept of adjacency will, in turn, be expanded by adding a new definition of
“neighboring,” which includes all “waters located within the riparian area or
floodplain.” Riparian area will be loosely defined to include an area bordering a water
with a surface or subsurface hydrological connection to a TNW. The existence of such a
connection will be based upon the best professional judgment (BPJ) of agency personnel
and can be established, contrary to the Court’s holding in SWANCC, through an
examination of ecological processes and plant and animal communities in the area.
Actual “water quality” impacts need not be demonstrated. The “floodplain” area, in turn,
is essentially undefined relative to the spatial or temporal extent of high flow events,
e.g., a ten year high flow event versus a one-hundred year event. (p. 4)

Agency Response: See essay above. The agencies agree with the commenter's
point that all adjacent waters will be categorically jurisdictional by rule, as the
scientific and legal basis support this finding; this finding is presented in the
preamble and TSD. For a discussion of what may be considered in a significant
nexus analysis, see the Significant Nexus Compendium as well as the preamble and
TSD.

California Building Industry Association et al. (Doc. #14523)

3.66

The existing regulations extend jurisdiction explicitly over “adjacent wetlands,” an
exertion of jurisdiction upheld in Riverside Bayview Homes for wetlands that directly
abutted traditional navigable-in-fact waters. Never, though, has it been asserted that any
purported feature be categorically jurisdictional based merely on proximity, as does the
Proposed Rule. Further, it would be impossible to make such a conclusion scientifically,
based upon substantial evidence, given the Propose Rule’s deferral of foundational
aspects of the analysis as newly defined. (p. 15)

Agency Response:  See essay above.
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3.67

The agencies disagree with the commenter’s assertion that there is not sufficient
literature to make a categorical finding for “adjacent waters.” As described fully in
the TSD and preamble, based on the science and their technical expertise and
experience, the agencies determined it is appropriate to protect all adjacent waters
as defined in the rule, because those waters are functioning as an integrated system
with the downstream traditional navigable waters, interstate waters, or the
territorial seas and significantly affect such downstream waters.

As noted, the Proposed Rule carries forward the existing regulations’ definition of
“adjacent.” However, the term is no longer limited to “wetlands,” but would instead
envelop the entire undefined universe of “waters.” Proposed Rule at 22,263. Based on
ambiguous and fatally deferred criteria, virtually any wet feature could be rendered
jurisdictional.

Though the definition of ‘“adjacent” was pre-existing, a core component of it —
“neighboring” — is newly defined in the Proposed Rule. “Neighboring” includes the
concepts of “floodplain” and “riparian area” which also are respectively defined in the
Proposed Rule and attach as a jurisdictional hook affiliated with “any (a)(1) through
(a)(5) water . . .. “Id.

So let’s break this down further — not only for traditionally recognized navigable waters,
but also for the expansively defined universe of “tributaries” under the Proposed Rule,
any feature within the “floodplain” or “riparian area,” of such jurisdictional feature is also
categorically jurisdictional.

It is not so much what the definitions of “floodplain” and “riparian area” include that are
problematic, but what they fail to include. The Proposed Rule expressly defers to the
future “best professional judgment” of the Agencies’ personnel in the field the bounds of
each of those definitional concepts underpinning exertion of categorical jurisdiction.
Proposed Rule at 22,209. For example, what degree or interval of floodplain is the basis
of the assessment? 100-year? 500-year? 5-year? The Proposed Rule expressly refuses to
decide or direct. Id.

Comments by members of the Scientific Advisory Board (SAB) panel bear out the
speculative and uncertain nature of the analysis in the face of such foundational variables
remaining undefined: “There are considerable differences in the scope of protection
depending upon whether regulators consider a one-year or 500-year flood return interval
to delineate a floodplain.”

And as if the void left in the Proposed Rule by the lack of specificity as to those two
foundational qualifiers for jurisdiction were not enough, the Proposed Rule states that
inclusion within an unspecified floodplain or riparian area need not actually be shown
after all if there is a “shallow subsurface hydrologic connection” or “confined surface
hydrologic connection.” Proposed Rule at 22,263 (defining “Neighboring”). How
shallow? How significant must the connection be? How frequently must it be connected?
And at what point does a “shallow subsurface hydrologic connection” become expressly
excluded groundwater under the Proposed Rule? See Proposed Rule at 22,263 (excluding
groundwater from jurisdiction).

9 SAB Comments on Proposed Rule at 15.
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The preamble for the Proposed Rule provides that the agencies will “assess the distance
between the water body and tributary” to determine if they are within “reasonable
proximity.” Id. at 22,207. With deferral of the expressly foundational basis for the
exertion of categorical jurisdiction, how can the agencies credibly and defensibly
proclaim the requisite significant nexus justifying

Further, the preamble for the Proposed Rule states that the “confined surface
connections” referred to in the definition of “neighboring” as a component of “adjacent”
“consist of permanent, intermittent or ephemeral surface connections through directional
flowpaths, such as (but not limited to) swales, gullies, rills, and ditches.” Id. at 22,208.
However, “[g]ullies and rills and non-wetland swales” are expressly excluded from
potential jurisdiction under the Proposed Rule. Id. at 22,263. How can these features be
sufficient for establishing jurisdiction yet be expressly non-jurisdictional in and of
themselves? And if they form the sole basis for finding jurisdiction, though remaining
non-jurisdictional themselves, is it then legally permissible to fill them for the sole
purpose of severing the purported basis for jurisdiction? (p. 19-21)

Agency Response: See essay above. As defined in the rule, adjacent waters include
only wetlands, ponds, lakes, impoundments, and similar waters. See the TSD,
Section 1, for a response to comments asserting that changing “adjacent wetlands”
to “adjacent waters” broadens the scope of the definition of “waters of the United
States.” Additionally, the scientific and legal basis for regulating these waters as
adjacent are explained in the preamble and TSD.

In addition, the Agency reiterates that the CWA only applies to “waters of the
United States.” For further information on how the agencies will consider non-
jurisdictional features in analyzing case-specific significant nexus determination, see
the preamble and the Exclusions Compendium.

Greater Houston Partnership (Doc. #14726)

3.68 The terms riparian area and floodplain are also defined using the term bordering, which
makes the cascade of definitions circular. GHP is concerned that the use of these circular
definitions will create delays and challenges as project sponsors and regulatory agencies
debate the extent of federal jurisdiction during CWA Section 404 permitting for vital
new public infrastructure, manufacturing facilities, and recreational facilities adjacent to
jurisdictional waters that support the social, economic, and environmental well-being of
the Houston region. GHP suggests that the terms neighboring, riparian area, and
floodplain be removed from the proposed rule. GHP suggests that the adjacent be more
clearly defined to mean waters that border or abut a jurisdictional water as described in
current EPA and USACE guidance published after the Rapanos and Carabell decisions.

(p. 2)

Agency Response: See essay above. Although the guidance is not within the scope
of today’s rulemaking, the agencies note that the commenter’s characterization of
the EPA and USACE guidance is inaccurate. In any event, the Agency did not
revise the definition of “adjacent” in the manner suggested by the commenter
because, as explained elsewhere in the record for today’s rule, it would exclude
many waters that have a “significant nexus” to traditionally navigable waters,
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interstate waters and the territorial seas.

Golf Course Superintendents Association of America et al. (Doc. #14902)

3.69

3.70

3.71

In the new “adjacent waters” category, waters and wetlands can be regulated if they are
“located within the riparian area or floodplain” of a traditional navigable water,
interstate water, territorial sea, impoundment, or tributary, or if they have “a shallow
subsurface hydrologic connection or confined surface hydrologic connection to such a
jurisdictional water.” See 79 Fed. Reg. at 22,262-63. The proposed rule does not provide
a limit for the extent of riparian areas or floodplains, but leaves it to the Agencies’ “best
professional judgment” to determine the appropriate area or flood interval. Id. At
22,208. The proposal also fails to provide the limits of “shallow subsurface hydrological
connections” that can render a feature jurisdictional but instead leaves that analysis to
the best professional judgment of the Agencies. Essentially, the EPA needs to ensure
consistency with these definitions as they are applied to floodplains, hydrologic
connections for jurisdiction throughout the U.S. in lieu of individual judgments. We
understand variability within environments but this part of the proposed rule does not
provide significant clarity for consistent and fair determinations. (p. 11)

Agency Response:  See essay above.

The proposed approach is certain to include many features that will now be considered
“adjacent waters.” Also, the proposed “shallow subsurface hydrologic connection or
confined subsurface hydrologic connection” language will be used to assert jurisdiction
over any wet area, including on-site ponds and impoundments. Such expanded
jurisdiction could have major impacts for a majority of golf facilities which rely on
ponds for their operations (for example: channels, ponds, and waterways that convey
and store water for either irrigation or stormwater management). The agencies should
revise the proposed rule such that only functional wetlands should be jurisdictional
based upon clearly defined and outlined steps to determine adjacency. Again, the
Agencies need to ensure consistency with their definitions as they are applied to
floodplains, hydrologic connections for jurisdiction throughout the U.S. in lieu of
individual judgments. We understand variability within environments but this part of the
proposed rule does not provide significant clarity for consistent and fair determinations.

(p. 15)
Agency Response: See essay above.

The golf industry does not believe the Agencies can make the sole argument for
expansion of federal jurisdiction based on what is believed to be physical connectivity
alone. This is not the solution to prevent pollution. Pollution prevention does include
science based best management practices that prevent contaminants from reaching
waters. Turfgrass on golf courses have been recognized as efficient filters for runoff.
That green space when developed and managed using BMPs is a valuable asset. (p. 17)

Agency Response: See essay above. As discussed elsewhere in this document and
in the record, today’s rule does not result in an expansion of the agencies’
jurisdiction under the CWA. In addition, the rule does not deem the waters
jurisdictional based on “physical connectivity alone.” The factors the Agency used
to determine whether waters have a significant nexus to traditional navigable
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waters, interstate waters, and the territorial seas are explained elsewhere in this
document, in the preamble, and in the TSD.

With respect to BMPs, this rule is a definitional rule and thereby does not alter the
substantive requirements of existing federal agency CWA regulatory permit
programs (e.g., what types of BMPs might be imposed in an NPDES or CWA 404
permit). Thus, if a feature is determined to be a “water of the United States” that
feature is jurisdictional and may require a permit under the CWA. Conversely, if a
feature is determined not to be a “water of the United States” that feature is not
jurisdictional and does not require a permit under the CWA.

Aluminum Association (Doc. #15388)

3.72

Adjacent waters are defined by the rule as any waters “bordering, contiguous, or
neighboring.” Neighboring includes any waters “within the riparian area or floodplain.”
The concern with this definition is that many waters, particularly retention ponds, storm
water ponds, and small drainage ditches, are located at or near a navigable water’s edge.
Sometimes these waters are monitored and part of a CWA permit. This rule may require
water to meet water quality standards as it enters these ponds and ditches instead of
when the water exits the ponds and ditches. These privately owned ponds and ditches
should not be considered WUS simply because of their location. (p. 4-5)

Agency Response: See essay above. As previously mentioned elsewhere, only
adjacent waters would be subject to the CWA under this provision, where they are
not excluded in paragraph (b) of the rule. Some of the examples presented in
paragraph (b) include: ditches, erosional features, puddles, groundwater,
stormwater control features, wastewater recycling structures, etc.

Steel Manufacturers Association and Specialty Steel Industry of North America (Doc. #15416)

3.73

3.74

The loose understanding of "neighboring™ is quite similar to the history of the term
"adjacent," which by some interpretations involves a side-by-side physical relationship
while by other interpretations involves mere proximity. Therefore, a determination of
these circumstances is essentially reduced to a battle of scientific experts representing
the interests of each side in a regulatory enforcement action. The proposed rule attempts
to "address" the ambiguity of "adjacency” with the equally ambiguous term,
"neighboring.” (p. 8)

Agency Response:  See essay above.

Several different types of waters are affected by these definitions and may now be
jurisdictional waters of the United States despite their isolated or seasonal nature. Lakes
and ponds could be considered "adjacent™ bodies of water alongside wetlands under this
proposed rule—but there is no description of what features such lakes and ponds must
have to be considered "adjacent” bodies of water. 79 Fed. Reg. at 22,206. The Supreme
Court has found that isolated ponds are not "waters of the United States" and do not
justify the invocation of ecological factors to characterize them as such. See SWANCC,
531 U.S. at 167; Rapanos, 547 U.S. at 742.

The same issue arises for wetlands, jurisdiction for which is assessed through the same
"adjacency" requirement. The Supreme Court has previously stated that only wetlands

55



Clean Water Rule Response to Comments — Topic 3: Adjacent Waters

with a continuous surface connection to "waters of the United States" in their own right
are properly adjacent and thus possess a sufficiently significant nexus to justify CWA
jurisdiction. Rapanos, 547 U.S. at 742. The specific inclusion of groundwater as a
potential basis for finding adjacency lends even more uncertainty. (p. 8)

Agency Response:  See essay above.

EPA disagrees that shallow subsurface connections should not be considered in a
significant nexus determination for the reasons (both legal and scientific) discussed
in the preamble and TSD.

Idaho Association of Commerce & Industry (Doc. #15461)

3.75

In addition to lack of the upland pit exemption in the permit itself, EPA's approach is
especially problematic when considering the expansion of the criteria for "adjacency" by
vaguely defining the terms "neighboring.” “riparian.” and "floodplain™ and allowing
"adjacencv" jurisdiction to be established through a "shallow subsurface” connection.
The EPA states that these terms were added to provide greater "consistency and clarity
and certainty" but admit that "application” of these terms would be based "in part on best
professional judgment.” For example, the definition of “floodplain” has no clear limit
and the determination of the appropriate flood interval may vary depending on the size
of the tributary involved. In some cases, an agency reviewer could use the 10-year flood
interval zone while another reviewer looking at essentially the same kind of tributary
could use the 100-year interval. A reviewer who uses a 100-year flood interval zone
could find that wetlands and waters within that large floodplain--a considerable distance
from a traditional Navigable Water would become jurisdictional "by rule" as
"neighboring” without any site specific analysis. Another reviewer might apply only the
10-year frequency flood and could find that wetlands or waters the same distance from a
similar stream are not jurisdictional "by rule." The 100-year flood zone areas could
literally encompass hundreds of square miles.

The arbitrariness of relying on best professional judgment is especially problematic in
applying the shallow subsurface test to establish adjacency. While EPA attempts to
distinguish groundwater, that distinction is very vague and difficult to implement on the
ground. For example, one agency reviewer could find that groundwater from a tributary
has a "shallow subsurface™ connection because it occasionally reaches the 12-inch root
zone but is usually at a much lower depth. Another reviewer looking at the same kind of
hydrologic system of a similar stream could find that the subsurface water was deep
groundwater although it occasionally inundates that root zone. The reviewer in the former
case could then establish adjacency over a large area of the landscape, whereas the latter
reviewer would not. The rule itself is extremely confusing and misleading with respect to
the groundwater/shallow subsurface "alleged” distinction by its definition of
groundwater. In many areas of the Mountain West Division, excavating sand & gravel in
an upland area leads to groundwater. The proximity of sand and gravel deposits to rivers
and streams generally indicate higher ground water levels, often within 3-6 feet of native
ground. If shallow groundwater connections established adjacency, then how does
industry determine where shallow groundwater ends and deeper groundwater begins?
Virtually all alluvial groundwater could be determined to connect to streams and rivers.
Will the potential of a shallow subsurface connection to a regulated water lead to
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monitoring and mitigation? The practical consequences of the variations of "best
professional judgment” over a rule that conflicts within itself are staggering. Moreover,
this nebulous distinction creates an almost impossible burden for industry to determine if
"subsurface flow" is unregulated groundwater. The proposed rule does state that "a
determination of adjacency based on shallow subsurface ...connection outside the riparian
or floodplain area required clear documentation.” However, the reality is that we would
essentially have to prove lack of jurisdiction, not the reverse. (p. 12-13)

Agency Response: See essay response. See “Subsurface Connections” essay
elsewhere in this section of the compendium.

Business Council of Alabama (Doc. #15538)

3.76

The EPA/Corps definition and inclusion of "neighboring™ "adjacent waters™ and "other
waters"” will result in numerous projects having to be scrutinized to try to determine if a
significant nexus exist. Some of these "waters", including wetlands, are likely to change
hydrological characteristics and "connectivity" during most any flood period of 10 years
or more. These changes may occur due to anthropogenic and non-anthropogenic causes.
Even after performing detail field observations it may still be uncertain as to whether
certain areas within a project area have a significant nexus so additional delays could
result due to having the Corps perform a case by case determination of the site(s). As a
result, WOTUS (including wetlands) and "connections™ may appear for a short period of
time only to be displaced by uplands for several years thereafter. So an area within the
floodplain that may have been an upland in past years could certainly transition into a
wetland or water of the U. S. that would then trigger a Corps permit by the most recent
field evaluation. The more a floodplain and a stream is subjected to anthropogenic
effects (e.g. development, city, county, or state manipulation of road construction,
stream channelization, and installation of concrete flumes) the greater the likely that
changes will occur affecting hydrological characteristics of the floodplain. To make the
interpretation of "adjacency” more confusing within a floodplain the proposed rule states
on page 22209 "...the agencies retain the general existing definition of adjacency and
have never interpreted the term to include wetland that are a great distance from a
jurisdictional water." After this statement the proposed rule goes into a lengthy and
confusing discussion on the definition of "neighboring”. This definition does not offer
clarification on this issue and the wording of "great distance™ but instead brings up
several other parameters (i.e. reasonably proximate) that would make it almost
impossible for an environmental consultant to contest the final interpretation of the
agencies. The proposed rule mentions the need to make "case-specific analysis™ in many
situations which conflicts with their goal of providing "greater regulatory certainty" in
the final rule. The types of situations that may have to be submitted to the Corps include,
but are not limited to, the following: [...]

The EPA/Corps explains on pg. 22208 that in addition to surface hydrological flow paths
there are lateral shallow subsurface hydrologic connections from forested areas over
restrictive layers that impede vertical flow of water. The proposed rule goes on to state
that these shallow subsurface flows are not WOTUS and also that water does not have to
he present continuously in the shallow subsurface soils. These areas are used as an
example to show connectivity and satisfy the requirements for "adjacency" from higher
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gradient "other waters" to tributaries. Again, this seems to be an over-reach of power and
interpretation by the EPA. If in fact these shallow subsurface waters are used in the
context of their argument then these shallow surface soils should clearly exhibit the
characteristics of a jurisdictional wetland with hydric soils and hydrophytic vegetation.
But they state that these shallow connecting areas are not WOTUS. In the southeast U. S.
these areas would be very difficult to identify in years of drought conditions or in years of
normal rainfall and the distances of these "flow paths™ could be hundreds of feet from
upgradient isolated wetlands or pools of collected water. The proposed rules discussion
of using these subsurface hydrological flow paths does not seem to qualify in most
instances as "reasonable proximity” and does not add clarity to the process of the
determination of WOTUS. (p. 2-4)

Agency Response: See “Subsurface Connections” essay elsewhere in this section
of the compendium.

Changing hydrological and other characteristics is sometimes a possibility but not a
reason to forgo regulation based on connectivity. Nor is this a new issue. The CWA
404 program recognizes that site characteristics can change; Corps Regulatory
Guidance Letter (RGL) 05-02 reaffirms that all approved geographic jurisdictional
determinations completed and/or verified by the Corps must be in writing and will
remain valid for a period of five years, unless new information warrants revision of
the determination before the expiration date, or a District Engineer identifies
specific geographic areas with rapidly changing environmental conditions that merit
re-verification on a more frequent basis. In any case, because many waters of the US
are categorically so defined, there should be many fewer situations in which a case-
specific analysis of significant nexus is needed under the final rule.

Federal Water Quality Coalition (Doc. #15822.1)

3.77

These new definitions do not reflect current practice. Currently, not all waters in a
floodplain are considered jurisdictional.® Currently, “riparian area” is a concept used in
mitigation, not jurisdiction. In its Nationwide Permit Program, the Corps defines
“riparian area” as land.?’ Recognizing the ecological value of riparian areas, under
Condition 23 of the Nationwide Permits, restoration of a riparian area can be used to
mitigate impacts to wetlands, but riparian areas and wetlands are not one and the same.?
Currently, Corps districts do not consistently use surface connections outside a defined
channel to establish jurisdiction.”® And, as discussed above, even if a subsurface
connection could be used to establish jurisdiction, proximity to navigable water would
be highly relevant.?*

% GAO-04-297, at 17-18 (identifying only one Corps district that used location in the floodplain alone, without
other evidence, as a basis for establishing jurisdiction over a wetland). Even in that District (Galveston) jurisdiction
was not automatic. See Galveston District guidance, supra n. 19.

2L 77 Fed. Reg. 10184, 10289 (Feb. 21, 2012) (“Riparian areas are lands adjacent to streams, lakes, and
estuarinemarine shoreline

%2 1d. at 10285.

% GAO-04-297. at 18. It is unclear what is meant by the term “confined” in defining a surface connection, and
whether or not that requires a channel.

% See supra notes 18-20 and accompanying text.
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3.78

3.79

In contrast, in the proposed rule, the agencies claim that all water features that meet the
proposed definition of “adjacent waters” have a ‘“significant nexus” to navigable or
interstate waters or the territorial sea and therefore are per se jurisdictional. This is an
expansion of federal jurisdiction.

The proposed change from “adjacent wetlands” to “adjacent waters” and broad expansion
of the concept of “adjacent” have caused tremendous uncertainty regarding the status of
wetlands, ponds, water storage systems, and water conveyances that lie in a floodplain or
riparian area or that have a groundwater connection, however distant, or where water can
move overland to a navigable water. (p. 14-15)

Agency Response:  See essay above

With respect to adjacent waters, the agencies assert: [T]ributaries and their adjacent
waters, and the downstream traditional navigable waters, interstate waters, and territorial
seas into which those waters flow, are an integrated ecological system, and discharges of
pollutants, including discharges of dredged or fill material, into any component of that
ecological system, must be regulated under the CWA to restore and maintain the
chemical, physical, or biological integrity of these waters.?® Despite this broad assertion,
the agencies do not cite any studies support the conclusion that pollution discharged into
water located in a floodplain affects the navigable water associated with that floodplain.
The SAB Panel noted this omission: The SAB generally finds that literature on the
connectivity of waters and wetlands in floodplain settings included in the Report is
limited in scope (i.e., focused largely on headwater riparian wetlands) and should
consider the gradient of connectivity that is a function of the frequency, duration,
magnitude, Predictability, and consequences of physical, chemical, and biological
connections.®® According to Dr. Murphy: The definition of and inclusion by rule of
adjacent waters also is inconsistent with the published literature, the Connectivity report
or the SAB review. Once again, the concepts of ‘connectivity,” ‘spatial and temporal
scale,” ‘connective flowpaths,” ‘disturbance ecology’ and ‘ecological function’ are
implicitly defined as dichotomous conditions or parameters and this violate the idea of a
gradient in connectivity that is found throughout the SAB and at the heart of ecological
theory and practice. The definition of significant nexus used in the Proposed Rule is
scientifically flawed and does not employ modern concepts of scientific significance and
statistical inference.?” (p. 50)

Agency Response:  See essay above and Science Compendium (Topic 9).

Under Riverside Bayview, “adjacent waters” must be limited to wetlands that are part of
a continuum that establishes the point at which the water ends and land begins. The legal
basis for this recommendation also is protection of navigable waters from pollution. The
technical basis would be a determination of the point at which water ends and land
begins. Consistent with Riverside Bayview, wetlands would meet this definition only if
they are not separated from the jurisdictional water by dry land, including berms and
levees, so “other waters” would not be a separate category.”® Any determination that dry

79 Fed. Reg. at 22261.

% SAB Report Review, at 39.

" SAB Rule Review, at 95.

% The Carabell case that was consolidated with Rapanos addressed a man-made drainage ditch that ran along one
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land between jurisdictional water and a wetland or other water is somehow part of that
continuum would not be legally or technically justified, so wetlands or water beyond
that separation cannot be part of the jurisdictional water.

This definition would clarify the scope of federal jurisdiction and would significantly
relieve the confusion caused by the proposed rule. Under this definition, the agencies will
not have to define the term “waters” because they would no longer be proposing to
regulate “all waters.” They will not have to define “floodplain” or “riparian area” because
location in these geographic areas would not be a basis for asserting federal jurisdiction.
This will greatly alleviate the concerns over the regulation of land and arbitrary and
inconsistent jurisdictional determinations applying “best professional judgment.”

The agencies also would not have to define “shallow subsurface hydrologic connection”
or “confined surface connection” because these too would not be used to establish
jurisdiction. Abandoning these new bases for jurisdiction will mean that the agencies do
not have to justify how water regains its status as a “water of the U.S.” after it recharges
from groundwater to surface water or after it flows over land. It will also alleviate
concerns that the agencies will try to argue that all water is connected every time it rains.
These changes will also alleviate concerns that many stormwater ponds, spreading basins,
reservoirs, irrigation canals, and cooling ponds or lagoons, and even puddles or other
standing water could become jurisdictional waters of the U.S. under the proposed
definition of “adjacent waters.”

Finally, these changes will replace the term “significant nexus” with a quantifiable
impact on navigable water, removing the concern expressed by some members of the
SAB Panel that: “The definition of significant nexus used in the Proposed Rule is
scientifically flawed and does not employ modern concepts of scientific significance and
statistical inference.”® Removing the term “significant nexus” from the regulatory
language also addresses the concerns expressed above that the agencies are attempting to
read “water quality” out of the CWA and regulate based on the life cycle of species.
Under these changes, movement of a beaver between a stream to a farm pond or the
movement of an alligator from a river to a golf course water trap will not make the farm
pond or water trap a water of the U.S. (p. 65-66)

Agency Response: In addition, as discussed elsewhere in this document, the
Agency has taken a different approach to addressing concerns that the proposed
definition of “adjacent” does not provide an appropriate level of clarity, consistency
and certainty. For concerns regarding the term “significant nexus,” please refer to
Significant Nexus Compendium (Topic 5).

Water Advocacy Coalition (Doc. #17921.1)

3.80

With the proposed rule’s regulation of adjacent wetlands and non-wetland waters, the
agencies extend jurisdiction to an entirely new category of waters. The broad
terminology used to define “adjacent” allows for sweeping jurisdiction over every wet
feature in a floodplain or riparian area, or that has a hydrologic connection to a

side of the wetland, separated from it by a 4-foot-wide man-made berm. 547 U.S. at 729. By remanding the case,
both the plurality and Justice Kennedy determined that separation by a berm could not be ignored.
» SAB Rule Review, at 95.
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jurisdictional water. This proposed category of “waters of the United States” goes too far
and would result in regulation of nonwetland features with insubstantial connections to
TNWs. The breadth of the category is compounded by numerous ambiguities in the
proposed terminology that, in practice, will result in confusion and unpredictability. (p.
58)

Agency Response:  See above essay.

3.81 There is nothing in the proposed rule that limits or explains what can be considered
“waters” that can be adjacent. In a footnote, the agencies State that the agencies use the
term “waters” “in categorical reference to rivers, streams, ditches, wetlands, ponds,
lakes, playas, and other types of natural or man-made aquatic systems,” and the agencies
also note that “waters” “do[es] not refer solely to the water contained in these aquatic
systems, but to the system as a whole including associated chemical, physical, and
biological features.” Id. at 22,191 n.3. Again, this broad language indicates that the
agencies intend to treat essentially every water feature as a “water” that could be
jurisdictional by virtue of its adjacency. As discussed in the Appendix to these
comments, the proposed rule’s inclusion of adjacent non-wetland waters is an
impermissible expansion of agency jurisdiction that is not in line with case law or the
agencies’ previous practices. Contrary to the agencies’ statements that they are not
regulating any new categories of waters,® this is a clear change from the current
regulations and even from the agencies’ 2008 Rapanos Guidance. (p. 59)

Agency Response: See above essay.

Additionally, the agencies have determined the class analysis designation for
“adjacent waters” is supported by the science, the agencies’ expertise and
experience, the intent of the CWA, and the law. Note that the legal analysis is
provided in the TSD.

3.82  Treating all “waters, including wetlands™ as jurisdictional whenever they are located in a
floodplain or riparian area will sweep in many additional features that have only remote
and insubstantial connections with TNWs. Nearly every city and county in the U.S. has
these areas, which may include ponds and lakes with liners installed to isolate them from
groundwater, thus severing potential subsurface connection. Waters that used to be
considered “isolated” and therefore beyond the scope of CWA jurisdiction will now be
“adjacent” and thus categorically jurisdictional. The proposed rule does not provide
limits for the floodplain and riparian areas, but leaves determination of the appropriate
distance or floodplain interval to the agencies’ “best professional judgment.” Id. at
22,209. As noted by Dr. Emily Bernhardt of the SAB Panel, “There are considerable
differences in the scope of protection depending upon whether regulators consider a 1
year or 500 year flood return interval to delineate a floodplain.”*" There is no limiting
principle to this theory of jurisdiction. The proposed rule gives the agencies broad
discretion to use whatever flood interval they choose, including the most commonly

% See, e.g., Potential Impacts of Proposed Changes to the Clean Water Act Jurisdictional Rule, Hearing

Before the Subcomm. on Water Resources and Environment of the H. Comm. on Transportation and Infrastructure,
Panel 1, 113th Cong. 19-20 (June 11, 2014) (statements of Assistant Secretary of the Army (Civil Works), Jo-Ellen
Darcy, and Deputy Administrator of the U.S. EPA, Bob Perciasepe).

%1 SAB Panel Comments on Proposed Rule, Exhibit 7 at 19.
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defined and mapped floodplain, the 100-year floodplain.*> As we have previously noted,
this goes well beyond what is generally understood by the term “adjacent.”33 Under a
100-year floodplain standard, a water or wetland situated miles away from a TNW,
which has a hydrologic connection with the river or stream once every 100 years, could
be considered “adjacent.” Exhibit 10, for example, depicts the 100-year FEMA
floodplain for Miami-Dade County. Any wet feature within this floodplain area could
now be deemed jurisdictional as “adjacent” to the Atlantic Ocean, including those
waters that are miles away.** Such a water or wetland may have scarcely any nexus with
the TNW, much less a “significant nexus.” Similar problems would occur with a 10-
year, 25-year, or 50-year floodplain because in each instance, the area would be
expected to be flooded by the subject stream very infrequently and would be far too
remote in time to support a “significant nexus” determination or jurisdiction by rule.®

(p. 60)
Agency Response:  See above essay.

3.83 If the agencies cannot assert jurisdiction based on the broad floodplain and riparian area
concepts, they will assert jurisdiction if waters have a “shallow subsurface hydrologic
connection or confined subsurface hydrologic connection” to a TNW, interstate water,
territorial sea, impoundment, or tributary. 79 Fed. Reg. at 22,207. Again, the proposed
rule does not provide any limit for these connections, but states that the agencies will use
best professional judgment to determine if the waterbody at issue is within “reasonable
proximity” of the jurisdictional water. Id. at 22,207-08. This will likely result in
circumstances where landowners feel compelled to retain consulting geologists at
significant cost to model potential groundwater flow paths as a tool in refuting an
agency claim of jurisdiction based on a difference of opinion regarding shallow
subsurface connections. A situation of dueling professional opinions would likely result,
which runs contrary to the stated goal of simpler jurisdictional decisions. Categorically
asserting jurisdiction over waters based on a shallow subsurface hydrologic connection
or confined surface hydrologic connection to an (a)(1) through (a)(5) water is overbroad
and amounts to the “any hydrological connection” standard rejected in Rapanos.
Already, several groups have been drawing on this language in citizen suits to try to
force the agencies to assert jurisdiction over isolated features with insubstantial

%2 The proposed rule states, “It should be noted that ‘floodplain’ as defined in today’s proposed rule does not
necessarily equate to the 100-year floodplain as defined by the Federal Emergency Management Agency (FEMA).
However, the FEMA defined floodplain may often coincide with the current definition proposed in this rule.” 79
Fed. Reg. at 22,236.

% WAC Comments on 2011 Draft Guidance, Exhibit 1 at 85.

% Exhibit 10, FEMA 100-Year Flood Zone for Miami-Dade County, Florida. See also Exhibit 11, Pinellas County,
Florida 100 Year Floodplain; Exhibit 12, Callaway County, Missouri FEMA Floodplain Map; Exhibit 13, Phoenix,
Avrizona Floodplain; Exhibit 14, Northern California Floodplain. All wet features within these expansive floodplain
areas could now be categorically jurisdictional as “adjacent waters.”

® Moreover, making a jurisdictional determination on the basis of a more frequent flow event would result in
additional costs for property owners since, unlike the 100-year floodplain, there are typically not publicly available
maps of the 10-year through 50-year floods. Additionally, FEMA’s 100-year floodplain maps are often based on
“approximate” studies, especially in rural/remote areas, and they are often in some state of revision due to ongoing
land development projects in urban/suburban areas. Thus, the regulated community would likely incur additional
costs spent verifying or updating FEMA’s maps should those become the jurisdictional basis used by one or more
regulatory offices. These types of updates typically require the services of civil engineers and specific flow models.
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connections to navigable waters based on these subsurface connections.*® For example, a
group recently argued that a sugar beet facility’s interior, on-site ponds are waters of the
United States because the ponds “seep into the groundwater under the Facility,” and
“[t]he groundwater underneath the Facility is hydrologically connected to the South
Platte River,” a jurisdictional water of the United States.>’ This provision opens the door
to essentially limitless jurisdiction under the guise of adjacency, even to constructed
agricultural ponds.

Ponds within a floodplain or riparian area, or that have subsurface hydrological
connections to jurisdictional waters, should not be per se jurisdictional. Neither the
Connectivity Report nor Appendix A of the preamble provides scientific support for a
finding that such features categorically have a “significant nexus” with navigable
waters.®® Allowing for such jurisdiction would have major impacts for countless
industrial facilities that rely on internal industrial ponds for their operations. In addition,
this provision could mean that recharge ponds that are part of water reclamation and
reuse facilities are jurisdictional waters of the United States.>® These isolated features fit
squarely within the holdings of SWANCC and Baykeeper, and are beyond the scope of
CWA regulation. (p. 60-61)

Agency Response: See essay above. In addition, regarding footnote 38, see the
Science and Significant Nexus compendiums, preamble and TSD for a discussion of
the science supporting the categorical “significant nexus” determination for
adjacent waters.

3.84 Waters: What is a “water”? The agencies’ vague footnote explanation of “waters” that
can be “waters of the United States” based on adjacency is essentially limitless. See 79
Fed. Reg. at 22,191 n.3. It gives the agencies leeway to include any wet feature as a
“water.” Why is this critical definition not part of the proposed regulation text? (p. 62)

Agency Response: See above essay.

3.85 Wetlands: The proposed rule does not change the definition of “wetlands” from current
regulations. In practice, the Corps relies on the 1987 Wetland Delineation Manual (and
its regional supplements) for determining when an area is a wetland subject to
regulation. Neither the 1987 Wetland Delineation Manual (and its regional supplements)
nor the National Wetland Plant List, however, have ever been subject to notice and
comment rulemaking. Indeed, the Corps recently announced that it is in the process of
considering changes to the manual®® If the agencies are considering changes to the
standard for “wetlands,” why are those changes not part of this rulemaking process? (p.
62)

% Bridget DiCosmo, Citizen Suits Draw on EPA’s CWA Jurisdiction Rule to Boost Enforcement, InsideEPA.com,
June 6, 2014, http://insideepa.com/daily-news/citizen-suits-draw-epas-cwa-jurisdiction-rule-boostenforcement.

%7 See WildEarthGuardians v. Western Sugar Cooperative, No. 14-cv-01503 (D. Co. filed May 29, 2014).

% Appendix A of the preamble purports to address connections between “adjacent” non-wetland waters and
jurisdictional waters, but the science discussed and cited focuses solely on oxbow lakes. 79 Fed. Reg. at 22,237.
There is no science cited here that discusses industrial ponds or any other non-wetland features that could now be
jurisdictional on the basis of “adjacency.”

% See Exhibit 15.

“0 Bridget DiCosmo, Agencies’ Workgroup Eyes Changes to Key Delineation Guides InsideEPA.com, Apr. 30,
2014, http://insideepa.com/daily-news/agencies-workgroup-eyes-changes-key-wetlands-delineation-guides.
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3.86

3.87

Agency Response: Issues pertaining to the existing definition of wetland are
outside the scope of today’s rulemaking.

Given the major issues identified with the definitions associated with the “adjacent”
category, the agencies should reassess this category of regulated waters. As we have
noted in previous comments, the term “adjacent” has caused longstanding problems.*
And now the agencies have tried to extend the adjacency concept to more waters. The
agencies should not try to force this already problematic concept of “adjacency” to cover
other waters they want to protect. Instead, the agencies must return to regulating only
adjacent wetlands. For these nonwetland waters the agencies seek to regulate, the
agencies should revise the proposed rule to focus on characteristics within these non-
wetland waters that should be protected and regulate based on those characteristics
rather than geographic area. (p. 65)

Agency Response:  See essay above.

The agencies’ approach of leaving crucial terms like “floodplain” and “shallow
subsurface connection” vague and subject to the best professional judgment of the
agencies will likely result in the agencies issuing guidance to the field to explain, for
example, what flood interval is appropriate, or how deep a “shallow subsurface
connection” can be. Clarifying these vague terms via later guidance outside of the
rulemaking process allows the agencies to insulate key components of the proposed rule
from challenge or judicial review. The agencies should not have to issue guidance to
explain the meaning of their proposed rule. Definitions of key terms and concepts should
be clear and subject to public comment as part of this rulemaking. (p. 63)

Agency Response:  See essay above.

Water Advocacy Coalition (Doc. #17921.14)

3.88

One example of the major problems with the Agencies’ categorical approach is the
Proposed Rule’s treatment of adjacent waters. The Proposed Rule treats all adjacent
waters (including wetlands, oxbow lakes, and industrial ponds) as similarly situated. But
whether adjacent or not, these features do not necessarily have similar functions and
therefore should not be treated as similarly situated. This is because although different
types of adjacent waters may perform similar types of ecological functions, the degree to
which they influence the integrity of downstream waters will likely differ substantially
between different types of waters. Again, without a consistent framework for evaluating
“strength” of association or “significance” of connection, the Proposed Rule incorrectly
considers all functions as similar and/or strong enough to render all adjacent waters
jurisdictional. (p. 174)

Agency Response: Please see Significant Nexus Compendium and TSD for the
agencies’ views discussion of the science supporting the definition of “adjacent”
under today’s rule.

Action United (Doc. #18859)

3.89

We support the Agencies' determination that all adjacent wetlands are "Waters of the

1 See WAC Comments on 2011 Draft Rule, Exhibit 1 at 84; FEEP Comments on 2003 ANPRM, Exhibit 3 at 39.
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U.S." Wetlands perform critical functions that support aquatic life, clean drinking water
and safeguard communities from floods. Wetlands protect the water quality of entire
watersheds by filtering pollutants. They also store floodwaters, reducing flood flows that
can threaten property and infrastructure. Wetlands also provide essential fish and
wildlife habitat that support robust outdoor recreation and tourism. When wetlands are
polluted, dredged or filled, these benefits are lost. (p. 2-3)

Agency Response: The final rule reflects the agencies' agreement with the
commenter’s view that wetlands serve important functions.

American Society of Civil Engineers (Doc. #19572)

3.90

The proposed rule replaces the existing definition “adjacent wetlands” with “adjacent
waters.” ASCE’s primary concern with the proposed rule is that adjacent waters may be
connected through “surface or shallow subsurface connections.”* ASCE represents
members from across the country who expressed concern that “shallow subsurface
connections” can have vastly different meanings in state with varying topography For
example, karst formations in Florida may have very different shallow subsurface
connections than a state with much less permeable subsurface hydrologic features. We
encourage EPA and USACE to consider clarifying the definition of “shallow subsurface
connections”. (p. 8)

Agency Response: See essay in Shallow Subsurface Connection section of this
compendium.

Minnkota Power Cooperative, Inc. (Doc. #19607)

3.91

The proposed definition of adjacent suggests that any wetland or other water body
located within an undefined floodplain, a riparian area, or having a subsurface
hydrologic connection to a navigable water (their intent must have been near surface
ground water) would be jurisdictional. Even close proximity of an isolated water may be
construed as having a significant nexus. The term adjacent is not needed and should be
removed. (p. 2)

Agency Response: See essay above. Because the commenter did not provide
support for the view that the term “adjacent” should be entirely removed, the
agencies took no action based on this comment.

Coalition of Real Estate Associations (Doc. #5058.2)

3.92

In addition to its broad tributary definition, the Agencies’ proposed new definition of
“adjacent waters” could improperly capture certain MS4s. Under the proposal, all waters
that are located within a floodplain or riparian area are considered adjacent waters and
are “by rule” WOTUS.* Thus, to the extent that any part of an MS4 system is located in
a riparian area or floodplain, that portion of the MS4 might be deemed a WOTUS.
Similarly, a portion of the MS4 system may have more than an insubstantial physical
(including subsurface flow), biological, or chemical connection to a traditional navigable
water. In that instance, that portion of the MS4 could be found to have a “significant

“21d. At 210
322,207, col. 2.
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nexus” and therefore also be deemed a WOTUS. In the CORE Association’s view,
express exclusion of MS4s is thus necessary in light of the confusion that would arise by
sweeping storm sewer systems into CWA jurisdiction by virtue of the “adjacent waters”
and “significant nexus” definitions. (p. 18-19)

Agency Response:  See essay above and Exclusions Compendium.

Kerr Environmental Services Corp. (Doc. #7937)

3.93 Definition of Adjacent We recommend eliminating the following phrases as there is no
connection to these phrases and the court decision language that gave rise to the concept
of adjacency: “riparian area or floodplain...or waters with a shallow subsurface
hydrologic connection or confined surface hydrologic connection.

We are unaware of any recent legal cases that justify the need to expand or clarify the
term “adjacent” as this term has stood since 1986.

The definition of flood plain is insufficiently vague and does not have any scientific basis
for determinations of adjacency in the regulatory context. For example, is the return
interval of the flood 2 years, 10 year, 100 year, and 1,000 year? Wetlands in a 100 year
floodplain we believe are too geographically remote from the tributary to be considered
adjacent to the subject tributary, since the flood events do not control the form or function
of the wetland/water within the floodplain. Floodplains of other flood frequencies are not
mapped and have no ability to be demarcated in the field with accuracy. Vegetation does
not change with these flood frequencies, nor do soils in our experience. The return
interval of a flood event that has demonstrable influence on adjacent wetlands and waters
will differ for streams/rivers of different scales, valley types and geology. The use of the
term flood plane will jeopardize consistency and predictability in field application. The
definition of riparian area is insufficient and vague. Its lack of clarity will jeopardize
consistency and predictability in field application.

The concept of “shallow subsurface hydrologic connection” would be unprecedented and
brings into the regulatory sphere “groundwater” as a nexus to interstate commerce for the
CWA, yet the CWA does not regulate groundwater. This phrase must be eliminated.

Attempting to apply “confined surface hydrologic connections” for adjacency
determinations is illogical as it would potentially regulate heretofore isolated wetlands as
adjacent simply because a man-made non-jurisdictional drainage connects to a
downstream jurisdictional determination. Isolated Wetlands are regulated by States and
should not be pulled into jurisdiction by the federal government through a new form of
adjacency determinations not mandated by legislation or legal precedent. (p. 5-6)

Agency Response: See essay above. For the reasons discussed there, the agencies
disagree that the floodplain is irrelevant to determinations of adjacency. The final
rule and its supporting documentation demonstrate that agencies are today
asserting jurisdiction over traditional navigable waters, interstate waters, the
territorial seas, and those waters that have a significant nexus to them. Contrary to
the commenter’s assertions, consistent with SWANCC and Rapanos, the agencies
have narrowed the definition of “waters of the United States” compared to the
longstanding, existing rule definition. More detail and the bases for this conclusion
can be found in the preamble and TSD.
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Ronald D. Farris, Farris Law Group PLLC (Doc. #10199)

3.94

Also unclear are the vague and undefined concepts such as "floodplain,” "riparian area,"
and "shallow subsurface hydrologic connection” to identify "adjacent waters." These are
just a few examples of the ambiguity and uncertainty created by the proposed rule.
Unfortunately each of these examples fails to provide the necessary clarity on which to
base a regulatory program and will likely cause confusion, inconsistency, and litigation
from third parties (p. 2)

Agency Response:  See above essay.

El Dorado Holdings, Inc. (Doc. #14285)

3.95

The agencies’ categorical regulation of all “adjacent waters” is not consistent with
Justice Kennedy’s concurring opinion in Rapanos and should be scaled back. Adjacent
waters that are categorically regulated should be limited to waters of the types the
agencies discuss in the preamble, and should not include ephemeral washes that do not
qualify as tributaries. (p. 7)

Agency Response: See essay above. It is unclear which waters "of the types the
agencies discuss in the preamble™ the commenter is referring to and are thus unable
to respond to that point. However, as the commenter suggests, the agencies would
not assert jurisdiction over ephemeral washes, unless they meet the definition of
tributary, as defined in the rule.

CEMEX (Doc. #19470)

3.96

Adjacent waters cannot and should not be considered tributaries. (p. 3)

Agency Response: Any water feature that is not excluded under paragraph (b)
and that meets the definition of "tributary™ is a tributary. Some features, such as
wetlands, will lack the characteristics of a tributary (e.g. bed and banks) and so will
only be jurisdictional as adjacent or case-specific waters.

Texas Mining and Reclamation Association (Doc. #10750)

3.97

[O]n-site waters in the mining industry could constitute "adjacent” jurisdictional waters
because the Agencies have broadly defined the term "neighboring” (as used in the
definition of "adjacent™) such that every water feature located within the riparian area or
floodplain of a traditional navigable water, interstate water, territorial sea, jurisdictional
impoundment or tributary could be deemed a “water of the United States.” ** Indeed,
some water management structures on mine sites in Texas are constructed adjacent to
jurisdictional waters, but are designed and operated specifically to sever any surface
connection (or eliminate any "significant nexus") between the mine's water within the
permit and off-site undisturbed waters, at least until after the mine water is treated to
meet the NPDES effluent limits and is discharged from the mine.

Furthermore, any water feature that has a confined shallow surface hydrologic connection
to such a jurisdictional water" would also itself be per se jurisdictional.*® Given that

422263
22263
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application of these definitions is left to the "best professional judgment” of agency
staff,*® and that therefore agency staff are free to choose, among other things, which flood
interval to use in applying the definition of "neighboring™ and "floodplain,” many on-site
waters that are contained in structures specifically designed and operated to bear little or
no connection to downstream “waters of the United States” are likely to be captured.
Likewise, insubstantial subsurface hydrologic connections between water features on
mine sites and remote, downstream waters of the United States could give rise to claims
of CWA jurisdiction, whether by agency personnel or citizen plaintiffs. (p. 9)

Agency Response:  See essay above.

National Stone, Sand and Gravel Association (Doc. #14412)

3.98

Revise the "adjacency" criteria by limiting the term to adjacent wetlands, not waters and
deleting the use of "shallow subsurface™ and "floodplain” as a basis for finding
"adjacency” jurisdiction. The distinction between “shallow subsurface” and
"groundwater™ is too imprecise and prone to abuse in the field, and cannot provide any
clarity to aggregate operators on the reach of "adjacency"” under the CWA. It would also
impose an additional burden on landowners to monitor groundwater levels seasonally to
prove the absence of CWA jurisdiction thus reversing the burden of proof under the
CWA, which rightfully resides with the agencies. (p. 56-57)

Agency Response:  See essay above.

National Mining Association (Doc. #15059)

3.99

[O]n-site waters in the mining industry could constitute “adjacent” jurisdictional waters
because the Agencies have broadly defined the term “neighboring” (as used in the
definition of “adjacent”) such that every water feature located within the riparian area or
floodplain of a traditional navigable water, interstate water, territorial sea, jurisdictional
impoundment, or tributary could be deemed a “water of the United States.”*’ Indeed,
some water management structures on mine sites are constructed adjacent to
jurisdictional waters, but are specifically designed and operated to sever any surface
connection between mining water inside the permitted area and offsite undisturbed
waters, or to limit any surface connection to a permitted NPDES discharge point. (p. 14)

[Alny water feature that has a “shallow subsurface hydrological connection or confined
surface hydrologic connection to such a jurisdictional water” would also itself be per se
jurisdictional.*® Given that application of these definitions is left to the “best professional
judgment” of agency staff,”” and that therefore agency staff are free to choose, among
other things, which flood interval to use in applying the definition of “neighboring” and
“floodplain,” many on-site waters that bear little or no connection to downstream “waters
of the United States” are likely to be captured. Likewise, insubstantial subsurface
hydrologic connections between water features on mine sites and remote, downstream
“waters of the United States” could give rise to claims of CWA jurisdiction, whether by

422263
4122263
822263
4922209
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agency personnel or citizen plaintiffs. (p. 14-15)

Agency Response:  See essay above.

American Petroleum Institute (Doc. #15115)

3.100 With respect to wetlands, the 2014 Proposed Rule would assert jurisdiction over all
wetlands and other waters “adjacent” to navigable waters and jurisdictional tributaries.
The definition of adjacency creates interpretive challenges, despite the agencies’ efforts
to define adjacency. Under API’s suggested jurisdictional rule, wetlands that lack a
continuous surface connection to a navigable water are per se not jurisdictional. It would
be easy to identify such wetlands. It would also be easy to identify wetlands that share a
continuous surface connection to a navigable water. For those wetlands, a landowner
could request a significant nexus determination to determine jurisdiction. Although such
determinations would require case-by-case interpretation by the permitting authority, not
all wetlands share a continuous surface connection to a navigable water, and therefore
the need for such jurisdictional determinations should be relatively infrequent, especially
compared to the agencies’ current practice. (p. 19)

Agency Response:  See essay above.

The Agency did not adopt the commenters’ approach as it would exclude many
waters that have a “significant nexus” to traditionally navigable waters, interstate
waters and the territorial sea. See the preamble and TSD for the agencies’ basis for
determining that the waters covered by today’s definition of “adjacency” have the
required “significant nexus.”

3.101 Likewise, the extent of the categorical jurisdiction for adjacent waters depends on the
extent of floodplains or riparian areas, neither of which is objectively defined in the
Proposed Rule. Thus any analyst trying to estimate the changes in jurisdiction has to
make an assumption whether the Agencies will use a 100-year floodplain, 500-year
floodplain, or some other floodplain as a basis. The results will vary dramatically as a
result. (p. 52)

Agency Response: See essay above.

Ohio Coal Association (Doc. #15163)

3.102 The Proposed Rule's definition of "neighboring" leaves the door open for distant isolated
bodies of water to be deemed jurisdictional based solely on insignificant subsurface
hydrologic connections. This open-ended language does not further the Agencies' stated
goal of promulgating a rule that is clear and understandable. Further, the Proposed
Rule's assertion of jurisdiction over tenuous subsurface connections is akin to the "any
hydrologic connection” standard rejected by the U.S. Supreme Court in Rapanos. A
clearer approach would be to eliminate this shallow subsurface hydrologic connection
language altogether from the definition of "neighboring.” This approach would
appropriately leave the regulation of shallow subsurface hydrologic connections to the
individual states. A one-size-fits-all federal regulation cannot account for the variance in
conditions throughout the country. Individual states, most of which regulate
groundwater as a "water of the state”, can effectively regulate subsurface connections,
taking into account a given location's unique characteristics. (p. 3)
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Agency Response:  See essay above.

Independent Oil and Gas Association of West Virginia (Doc. #15406)

3.103 [T]his blanket approach to "adjacent waters" is fundamentally inconsistent with
Supreme Court precedent and would expand the scope of the Agencies' jurisdiction
beyond that contemplated by Congress when the CWA was enacted. Further, these
layered definitions introduce considerable subjectivity into the analysis and are so
confusing as to be nearly indecipherable—they certainly do not further the Agencies'
stated goal of simplifying and clarifying CWA jurisdictional determinations. Finally, the
required analysis of subsurface hydrology and "current climatic conditions” will
unreasonably complicate and delay the completion of jurisdictional determinations by
ensuring that they cannot be completed by a walk-through and survey of the affected
property and a reasonable buffer. (p. 7)

Agency Response:  See essay above.

Halliburton Energy Services, Inc. (Doc. #15509)

3.104 The proposed definitions of “riparian area” and “floodplain” are vague, confusing and
lacking reasonably determinable boundaries to ensure that Agency assertions of CWA
jurisdiction are not limitless. These definitions therefore create conditions for overly
expansive jurisdictional claims. For example, while floodplain boundaries are available
through FIRM maps and other sources, the proposed rule does not specify what flood
frequency is relevant for jurisdictional purposes. Moreover, floodplains can be very
broad, particularly in certain areas of the country. The definition of “riparian area” is
even vaguer and ripe for expansive interpretation given the relative ease with which
Agency representatives would likely discern “influences” on “ecological processes” and
“community structure”. In addition, riparian areas as defined would be virtually
impossible for an ordinary landowner to identify. In fact, the manner in which Agency
personnel might apply the terms “riparian” and “floodplain” and the notions of confined
surface or subsurface connections, and therefore “neighboring” and adjacent,” in the
field could be entirely inconsistent with other expert opinions.

Nor do the concerns about the proposed extent of “adjacency” end there. The Agencies’
proposal to provide further definition for the concept of “adjacency” will do little or
nothing to provide clarity for landowners and other members of the regulated community
because even beyond the ambiguities in the terms “floodplain” and “riparian,” the
preamble makes clear that adjacency is not limited to floodplains and riparian areas.
Rather “adjacency” extends to wetlands and water bodies outside of floodplains and
riparian areas that have shallow subsurface connections to navigable waters or tributaries.
For these areas, distance remains the key determinant. However, as under the current
regulations, while the Agencies acknowledge that a point may be reached where a water
may be hydrologically connected to a navigable water or tributary yet not significantly
influence that water body’s chemical, physical and biological integrity, they provide no
meaningful guidance regarding “how far is too far.” In addition, HESI is concerned that
the Agencies are seeking to establish federal jurisdiction through non-jurisdictional
features such as shallow subsurface connections. As with the proposed definition of
tributaries, it is as if the Agencies will not recognize a limit on their jurisdiction if there is
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any conceivable connection at all.

Thus, the proposed definition of “adjacent” may provide some clarity to landowners that
a particular water will be considered adjacent to a tributary and therefore jurisdictional
but will rarely, if ever, provide clarity for a landowner that a wetland or water body is not
adjacent. As a result, a landowner could achieve certainty only through formal
jurisdictional determinations with the attendant significant and burdensome delays. (p. 5-
6)

Agency Response:  See essay above.

Alpha Natural Resources, Inc. (Doc. #15624)

3.105 Throughout Appalachia, pre-law coal mining operations left numerous unreclaimed
mining benches in mountainous upland terrain. Over time, small, isolated wetland
features have formed on many of these upland benches. Given that wetlands in uplands
are relatively rare, small in size, and lack observable surface or subsurface hydrologic
connections to traditionally navigable waters, Alpha encourages the agencies to add
wetlands in uplands to the list of waters and features that are categorically not “waters of
the United States.” Exempting wetlands located in uplands that do not contribute
perennial flow to traditional navigable waters is logically consistent with the agencies’
proposed exemption of “ditches excavated wholly in uplands” that contain standing or
pooled water but do not contribute perennial flow to traditional navigable waters. See 79
Fed. Reg. 22,203 (“[W]ater that only stands or pools in a ditch is not considered
perennial flow and, therefore, any such upland ditch would not be subject to
regulation.”)

In the event the agencies do not categorically exempt wetlands located in uplands from
jurisdictional waters, Alpha encourages the agencies to clarify that jurisdictional
determinations of isolated wetlands located outside of floodplains and riparian areas
require case-by-case evaluations.

The preamble proposes to regulate wetland features located outside of floodplains or
riparian areas as “adjacent”—and therefore categorically jurisdictional—if those wetlands
have a surface or shallow subsurface hydrologic connection to traditionally navigable
waters. 79 Fed. Reg. 22,207. The preamble does not explain why isolated wetlands
located outside of floodplains and riparian areas should be evaluated as per se
jurisdictional “adjacent waters” rather than as “other waters” requiring case-by-case
evaluations. In fact, the preamble concedes that the relationship between these isolated
unidirectional wetlands and navigable waters must be individually evaluated, often with
considerable difficulty. See 79 Fed. Reg. 22,211(“A determination of adjacency based on
shallow subsurface or confined surface hydrologic connection outside the riparian area or
floodplain requires clear documentation.”) and 22,210 (“Shallow subsurface connections
are also relevant, yet are more difficult to identify and document.”). EPA’s draft
Connectivity Report reiterates the need for site-specific data to evaluate isolated
wetlands:

[Flor a geographically isolated wetland for which a surface water connection
cannot be observed, it is difficult to assess its degree of connectivity with the river
network without site-specific data.
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Draft Connectivity Report, p. 1-14.

Even if a surface or subsurface hydrologic connection is established between a non-
floodplain or non-riparian wetland and navigable waters, the significance of that
connection depends on variables such as precipitation and climate.

In circumstances where a particular water is outside of the floodplain and riparian
area of a jurisdictional water, a connection can be established by confined surface
or shallow subsurface hydrology that makes the water neighboring, and thus
adjacent. *** [T]his relationship can be reduced as the distance between water
bodies increases because of various factors, such as soil characteristics, geology,
climate, precipitation patterns, etc. The distance between water bodies may be
sufficiently great that even the presence of an apparent hydrologic connection
may not support an adjacency determination. The greater the distance, the less
likelihood that there is an actual shallow subsurface or confined surface
connection because of the greater potential for the water to infiltrate the soil to
deeper groundwater, or for transmission losses . . . .

79 Fed. Reg. 22,210-11.

In fact, the SAB noted that groundwater connectivity between a non-floodplain wetland
and traditional navigable waters “varies considerably” and explained that “some
hydrologically and spatially disconnected wetlands may need to be considered on a case-
by-case basis,” and identified EPA’s lack of understanding of how hydrological
connections from disconnected wetlands impact downstream navigable waters as “an
important research need for [EPA].” SAB Report 10/17/14, p. 55.%0

Given the agencies’ lack of understanding of the connection between traditional
navigable waters and isolated, unidirectional wetlands located outside of floodplain and
riparian areas, the scarcity of isolated wetlands outside of floodplains and riparian areas,
and the difficulty of documenting hydrologic connections between these distant waters,
the agencies should make clear that wetlands located beyond floodplains and riparian
areas can only be deemed jurisdictional after an in-depth investigation. (p. 10-12)

Agency Response:  See essay response; the final rule does provide for case-specific
determinations for some waters that do not meet the definition of "tributary™ or
"adjacent.”” See also Shallow Subsurface Connection essay elsewhere in this
compendium.

Coeur Mining, Inc. (Doc. #16162)

3.106 [U]nder the proposed rule, waters and wetlands are regulated if they are “located within
the riparian area or floodplain” of a traditional navigable water, interstate water,
territorial sea, impoundment, or tributary, or if they have “a shallow subsurface
hydrologic connection or confined surface hydrologic connection to such a jurisdictional
water.” See 79 Fed. Reg. at 22,262-63. The proposed rule does not provide a limit for
the extent of riparian areas or floodplains, but leaves it to the Agencies’ “best
professional judgment” to determine the appropriate area or flood interval. 1d. at 22,208.

%0 U.S. EPA, SAB Review of the Draft EPA Report Connectivity of Streams and Wetlands to Downstream Waters:
A Review and Synthesis of the Scientific Evidence, EPA-SAB-15-001 (Sept. 17, 2014).
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The proposal also fails to provide the limits of “shallow subsurface hydrological
connections” that can render a feature jurisdictional but again leaves that analysis to the
best professional judgment of the Agencies. Id. (p. 2)

Agency Response: See essay response.

Barrick Gold of North America (Doc. #16914)

3.107 The agencies proposed these definitions to provide greater certainty and clarity in
determining Clean Water Act jurisdiction, but they would not succeed in doing so.
Neither definition contains criteria or metrics that would make it possible for a regulated
person or entity to determine that waters on its property are “adjacent.” The definitions
are so broad and vague, and their application so overtly left up to “best professional
judgment,” that inconsistency and uncertainty in application of the proposed rule are
guaranteed. Clarity, if it is ever achieved, would come only after years and maybe
decades of individual agency determinations, or the publication of clarifying guidance,
or both. As such, these proposed definitions do not really describe an identifiable limit
on Clean Water Act jurisdiction. They are at best a framework, the all-important details
of which will be provided later. The latter two bases for “adjacency” — confined surface
connection or shallow subsurface connection — are not defined in the proposed rule, and
the preamble discussion of those concepts demonstrates that they too will not provide
the certainty the agencies promise. Indeed, the inclusion of these bases in the definition
of adjacency is redundant, because the agency has already included non-channelized
features with a hydrologic connection to a jurisdictional water in the definition of
tributary. 79 Fed. Reg. at 22,271.13 The agencies explain that in such cases, they will
“also assess the distance between the water body and the tributary in determining
whether the water body is “adjacent,” and reassure that “‘[a]djacent’ as defined in the
agencies’ regulations has always included an element of reasonable proximity.” 79 Fed.
Reg. at 22,208. However, as with riparian areas and floodplains, “proximity” will be left
to the best professional judgment of the local Corps or EPA official making a
jurisdictional determination. There is nothing in the rule itself that would provide clarity
or certainty regarding such connections. (p. 20-21)

Agency Response: See essay above.

Dominion Resources Services, Inc. (Doc. #16338)

3.108 [U]nder the proposed rule, waters and wetlands are jurisdictional if they are “located
within the riparian area or floodplain” of a traditional navigable water, interstate water,
territorial sea, impoundment, or tributary, or if they have “a shallow subsurface
hydrologic connection or confined surface hydrologic connection to such a jurisdictional
water.” The proposed rule does not provide a limit for the extent of riparian areas or
floodplains, but leaves it to the agencies’ best professional judgment to determine the
appropriate area or flood interval. The proposal also does not define the limits of
“shallow subsurface hydrological connections” that can render a feature jurisdictional
but instead leaves that analysis to the best professional judgment of the agency staff.
Under the proposed rule, ditches, groundwater (as a shallow subsurface connection) and
erosional features (i.e., gullies, rills, and swales) can serve as a hydrological connection
that would render a feature a jurisdictional “adjacent water”. (p. 6)
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3.109

Agency Response:  See essay above.

The proposed rule asserts jurisdiction over “[a]ll waters, including wetlands, adjacent
to” a traditional navigable water, interstate water, territorial sea, impoundment, or
tributary and gives the agencies broad discretion to exert jurisdiction over waters and
features that were previously considered to be “isolated.” For the first time, the proposed
rule extends the concept of jurisdiction by virtue of adjacency to non-wetland waters.
The definition of “adjacent” refers to a separate definition of “neighboring”. Through the
definition of “neighboring” essentially all waters within the floodplain or riparian area of
jurisdictional water or waters that have a shallow subsurface hydrological connection to
a jurisdictional water have a significant nexus and will be jurisdictional by rule. In
additional to the expansion of jurisdiction, the definition of “neighboring” introduces
uncertainty by not providing clear metrics to define what is the “riparian area”,
“floodplain” or “shallow subsurface connection”. Without clear metrics, determination
of these features will be subjective based on individual agency staff and difficult for the
regulated community to predict.

The proposed approach will impose jurisdictional status to many features that have only
remote and insubstantial connections with traditional navigable waters. Waters that used
to be considered “isolated” and therefore beyond the scope of CWA jurisdiction will now
be “adjacent” and the proposed “shallow subsurface hydrologic connection or confined
subsurface hydrologic connection” language could be used to assert jurisdiction over any
wet area, including on-site ponds and impoundments, which does not meet an exemption.
We make the following recommendations regarding the definition of “adjacent™:

Consistent with the current definition of WOTUS, we request that the agencies
revise the proposed definition of “adjacent” waters such that only wetlands can be
jurisdictional by virtue of adjacency; and

We request that the agencies establish in the rule or preamble, clear and
quantitative metrics for determination of riparian area, floodplain (e.g., specific
recurrence interval) and the extent of a ‘“shallow subsurface connection” (e.g.,
depths and lengths of connection). Additionally we request, these clarifications be
provided for public comment as part of future proposed rulemaking. (p. 9)

Agency Response: See essay above. In addition, the agencies’ response to
comments asking that any revisions to the proposal undergo an additional round of
public comment is in the TSD.

Gas Processors Association (Doc. #16340)

3.110

The definition of ‘“adjacent,” meaning waters that are “bordering, contiguous, or
neighboring,” remains unchanged. 79 Fed. Reg. at 22199. EPA and the Corps, however,
propose for the first time a definition of “neighboring” to mean “waters located within a
riparian area or floodplain of a [jurisdictional water]... or waters with shallow
subsurface hydrologic connection or confined surface hydrologic connection to such
jurisdictional water.” Id. This expanded definition fails to place predictable limits on the
agencies’ lawful jurisdiction over “adjacent waters.”

EPA and the Corps rely on the agencies’ “best professional judgment” in determining
whether a particular wetland is “adjacent” under the existing definition. EPA and the
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Corps acknowledge that the best professional judgment standard may result in
uncertainty as to whether a particular water connected through confined surface or
shallow subsurface hydrology is an “adjacent” water. The agencies then request
comments on whether there are other reasonable options for providing jurisdiction over
waters with these types of connections.

One of the options EPA and the Corps provide is “asserting jurisdiction over all waters
connected through a shallow subsurface hydrologic connection or confined surface
hydrologic connection regardless of distance.” Id. at 22208 (emphasis added). This option
is untenable because it would extend EPA’s and the Corps’ jurisdiction over waters of the
United States “beyond parody” like in Rapanos. A mere hydrological connection is not
sufficient because the plain meaning of “adjacent” refers solely to physical proximity. (p.
3)

Agency Response:  See essay above.

Pennsylvania Aggregates and Concrete Association (Doc. #16353)

3.111 The use of groundwater to establish connections is a problem under the proposed rule.
Every type of jurisdictional determination begins with what one can see. There is no
way to determine characteristics of subsurface water visually even with mapping.
Groundwater has historically been excluded from the scope of the CWA, and is state,
not federally regulated. And, rightfully, the proposed rule excludes groundwater,
including groundwater drained through subsurface drainage systems. But there is
significant confusion surrounding the distinction between groundwater and ‘“shallow
subsurface hydrological connections.” Allowing for jurisdiction to be established via
groundwater connections can create liability and permitting obligations not previously
required.

Because concrete plants use settling basins, regulation of groundwater is a concern for
PACA. The concern with the new rule is the introduction of the use of “shallow
subsurface connections” to justify jurisdiction, which could make groundwater subject to
federal permitting.

Furthermore, the proposed rule allows for groundwater to serve as a connection to
establish adjacency under paragraph (a)(6) or for purposes of a significant nexus analysis
for “other waters” under paragraph (a)(7). Again, letting jurisdiction be established via
groundwater connections will create liability and permitting obligations not previously
required and without sound scientific support. “Shallow subsurface connections” needs to
be clearly define and the agencies should make it clear that groundwater connections
cannot be used to establish jurisdiction. (p. 7)

Agency Response: See essay above. For additional discussion, see the Shallow
Subsurface Connection essay in this compendium.

Kentucky Oil and Gas Association (Doc. #16527)

3.112 As examples of areas in the rule lacking clarity, KOGA points to two examples. First,
the proposed rule states, “Absolutely no uplands located in ‘riparian areas’ and
‘floodplains’ can ever be ‘waters of the United States’ subject to the CWA.” However,
in the very next paragraph, the proposed rule states, “However, there are some
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neighboring waters that might be located outside of the riparian zone or floodplain, such
as wetlands immediately next to a highly incised and manipulated stream that no longer
has a riparian area or floodplain” (page 22207). Second, the proposed rule states, “Those
waters and features that would not be ‘waters of the United States’ are: ... gullies and
rills and non-wetland swales” (page 22193). Further into the proposed rule, it states, ...
confined surface connections consist of permanent, intermittent, or ephemeral surface
connections through direction flowpaths, such as (but not limited to) swales, gullies,
rills, and ditches” (page 22208). With these examples, it is clear that nearly every water
feature will be subject to Clean Water Act jurisdiction and that the agencies have utterly
failed in their attempts to provide clarity. These types of issues must be resolved in the
final rule so that federal regulators as well as the regulated community have a clear
understanding of what are and are not waters of the United States. (p. 2-3)

Agency Response:  First, only adjacent waters would be jurisdictional under this
provision, and they are further clarified in today’s rule and the TSD. However, if a
water is excluded under paragraph (b) of the rule, it is excluded even where it meets
the definition of a water under paragraph (a). Some example exclusions include:
ditches; erosional features, including gullies, rills, and other ephemeral features that
do not meet the definition of tributary, non-wetland swales, and lawfully
constructed grassed waterways; puddles; and groundwater, including groundwater
drained through subsurface drainage systems. Also, the agencies reiterate that only
waters can be “waters of the United States.” Please see the Shallow Subsurface
Connection essay in this compendium for a response to the balance of this comment.

Lafarge North America (Doc. #16555)

3.113 In our reading, and contrary to the claims of the EPA and the Corps, the proposed rule
will actually cause more confusion than clarity. The agencies "categorical” inclusion of
all tributaries defined by an observed "mark" on the landscape and its regulation of
wetlands and waters adjacent to tributaries based on vague "neighboring,” "riparian,”
"floodplain™ and "shallow subsurface™ connection criteria makes it virtually impossible
to know what areas are regulated and what areas are not. (p. 3)

Agency Response: See above essay.

As explained elsewhere in the record for today’s rule, in response to comments like
this one, the agencies have further clarified the definition of “tributary.” See
Tributary Compendium (Topic 8).

Virginia Poultry Federation (Doc. #16604)

3.114 The proposed rule retains the definition of “adjacent waters,” but expands it further with
new definitions for “neighboring waters,” “riparian areas,” and “floodplain.” Prior to
the proposed rule, “adjacent waters” have been considered wetlands that actually abut
navigable waters because there is a significant nexus between the wetlands and the
jurisdictional water. Under the proposed rule, non-wetlands can be considered
jurisdictional waters of the U.S. The term, “neighboring,” includes waters located in the
riparian areas or floodplains of a major navigable water or tributary or water with a
shallow subsurface hydrologic connection. This could include nearly all waters within
the geographic area of a floodplain. (p. 6)
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Agency Response: See above essay.

Barrick Gold of North America (Doc. #16914)

3.115 In all other ways, the proposed rule introduces uncertainty into the Clean Water Act
program. For instance, the agencies propose that “adjacent waters,” like tributaries,
would be categorically included as “waters of the United States,” and they include a
definition that is supposed to make clear which waters are “adjacent.” Before this
proposed rule, the concept of “adjacency” in the agencies’ regulations was limited to
wetlands. The agencies propose now for the first time to expand the concept to all
waters, and in doing so must modify what “adjacency” means. The modification comes
in the form of a definition of the word “neighboring,” which occurs in the “adjacent”
definition but which has not been defined previously. 79 Fed. Reg.at 22,268. As with the
tributary definition, the agencies purport to achieve certainty with the definition of
“adjacent,” but they achieve whatever clarity might result by making the category so
broad that it can only be described as over-inclusive. Again, if this is certainty, it comes
at the expense of legality. And, as we explain in further detail below, whatever certainty
is promised by defining “adjacent” (and related terms) is quickly undermined by the
agencies’ preamble discussion of adjacency. See infra Section V. There, the agencies
emphasize that waters with a shallow subsurface connection or confined surface
connection nevertheless may not be “adjacent” if they are too far from a tributary or
other jurisdictional water. 79 Fed. Reg. 22,208. How far is too far? The agencies do not
answer this question in the preamble, meaning that the answer will be determined in the
field on a case-by-case basis. Similarly, for waters located in floodplains, “the agencies
would use best professional judgment to determine which flood interval to use....” 79
Fed. Reg. at 22,209. (p. 10-11)

Agency Response:  See above essay.

3.116 The agencies proposed these definitions to provide greater certainty and clarity in
determining Clean Water Act jurisdiction, but they would not succeed in doing so.
Neither definition contains criteria or metrics that would make it possible for a regulated
person or entity to determine that waters on its property are “adjacent.” The definitions
are so broad and vague, and their application so overtly left up to “best professional
judgment,” that inconsistency and uncertainty in application of the proposed rule are
guaranteed. Clarity, if it is ever achieved, would come only after years and maybe
decades of individual agency determinations, or the publication of clarifying guidance,
or both. As such, these proposed definitions do not really describe an identifiable limit
on Clean Water Act jurisdiction. They are at best a framework, the all-important details
of which will be provided later.

The latter two bases for “adjacency” — confined surface connection or shallow subsurface
connection — are not defined in the proposed rule, and the preamble discussion of those
concepts demonstrates that they too will not provide the certainty the agencies promise.
Indeed, the inclusion of these bases in the definition of adjacency is redundant, because
the agency has already included non-channelized features with a hydrologic connection
to a jurisdictional water in the definition of tributary. 79 Fed. Reg. at 22,271.>' The

*! The definition of tributaries includes “wetlands, lakes, and ponds ... if they contribute flow.” 79 Fed. Reg. 22,271.
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agencies explain that in such cases, they will “also assess the distance between the water
body and the tributary in determining whether the water body is “adjacent,” and reassure
that “‘[a]djacent’ as defined in the agencies’ regulations has always included an element
of reasonable proximity.” 79 Fed. Reg. at 22,208. However, as with riparian areas and
floodplains, “proximity” will be left to the best professional judgment of the local Corps
or EPA official making a jurisdictional determination. There is nothing in the rule itself
that would provide clarity or certainty regarding such connections. (p. 20-21)

Agency Response:  See essay above.

3.117 [A]djacency under the proposed rule would not function in practice as a category of
covered waters. Rather, adjacency would be determined on a case-by-case basis by local
EPA and/or Corps officials. Barrick requests that the agencies reconsider how proximity
and quantity and frequency of flow could be addressed in ways that make adjacency
determinations more predictable and certain (p. 21)

Agency Response:  See essay above.

Washington Cattlemen’s Association (Doc. #3723.2)

3.118 The WCA opposes EPA’s definition of “adjacent” and “neighboring” under the
“adjacent waters” category because we believe it will allow EPA full jurisdiction over
all activities that occur in riparian areas and floodplains by claiming jurisdiction over all
open waters in those geographical areas. (p. 2)

Agency Response:  See essay above.

Montana Wool Growers Association (Doc. #5843.1)

3.119 The Proposed Rule should categorically exclude all adjacent waters that do not share a
permanent surface water connection with an (a)(l) or (a){3) water; or the Proposed Rule
should categorically exclude all adjacent waters that do not occur within the floodplain
or riparian area of an (a)(I) or (a){3) water. Section (a)(6) increases the Agencies'
workload by adding complex scientific analyses that cannot be performed by laypersons.
A subsurface hydrologic connection exists where there is lateral subsurface water flow,
such as: (1) "steeply sloping forested areas with shallow  soils"; (2) "soils with a
restrictive layer that impedes the vertical flow of water"; (3) "karst systems"; or (4)
where an adjacent water contacts "the same shallow aquifer" as a Section  (a)(1)
through (a)(S) water. 79 Fed. Reg. at 22208. This requires the Agencies to consider "a
combination of physical factors ... including (but not limited to) stream hydrograph, soil
surveys, and information indicating the water table in the stream is lower than in the
shallow subsurface."” 79 Fed. Reg. at 22208. The complexity prevents the regulated
public from determining whether activities require permits. It also requires the Agencies
to conduct more jurisdictional assessments. The problems contradict the Agencies' stated
goal of making CWA jurisdiction more clear and understandable. (p. 6-7)

Agency Response:  See above essay.

Neither the preamble to the proposed rule nor the Connectivity Report discuss instances of hydrologic connectivity
that do not result in the movement of water towards waters more traditionally considered jurisdictional.
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The agencies did not adopt the categorical exclusions suggested by the commenter
because, as shown in the TSD and preamble, those approaches would exclude a
great number of waters with a “significant nexus” to traditional navigable waters,
interstate waters, and the territorial seas, as well as interstate waters themselves.

National Farmers Union (Doc. #6249)

3.120 The agencies should also provide clarity to the regulated community by stating in the
final rule, "mere proximity to a jurisdictional water is not cause for a determination that
a water is jurisdictional as  'neighboring' or 'adjacent,’ and a scientifically-verifiable,
substantial surface connection must be present for any water outside a floodplain or
riparian zone to be found jurisdictional.” (p. 6)

Agency Response: See above essay. The agencies did not adopt the commenter’s
suggested approach as it would, as demonstrated in the preamble and TSD, exclude
many waters that have a “significant nexus” to traditionally navigable waters,
interstate waters and the territorial seas. See Other Waters Compendium (Topic 4).

Starke County Farm Bureau (Doc. #6792)

3.121 We are also concerned with the provision of the rule which creates a category of
“adjacent waters.” Adjacency is broadly defined. The reference to “neighboring” waters
which may be remotely located from a jurisdictional water raises the question of
whether those “waters” will have any impact, let alone a significant affect, upon the
jurisdictional water. Additionally, the use of gullies, rills and non-wetland swales to
serve as the connection to those features and the jurisdictional water raises the
possibility that the gullies, rills and swales could be subject to regulation. If it is not the
intention of the rule to regulate gullies, rills and non-wetland swales as connections to
jurisdictional waters, then this should be specifically stated and not left open to other
future interpretations. (p. 1)

Agency Response: The agencies’ demonstration that waters defined as “adjacent”
in the final rule have significant nexus to traditional navigable waters, interstate
waters, or the territorial seas can be found in the preamble and TSD. The final rule
expressly excludes erosional features, including gullies, rills, and other ephemeral
features that do not meet the definition of tributary, non-wetland swales, and
lawfully constructed grassed waterways from regulation as waters of the United
States. These features are not waters of the US even if they would otherwise meet
the definition of ""adjacent.” However, as explained in the preamble and Exclusions
Compendium, such features may be considered in determining whether other
waters have a significant nexus to downstream navigable waters, interstate waters
or territorial seas.

Alameda County Cattlewomen (Doc. #8674)

3.122 The Category “Adjacent Waters” Wraps Every Open Water in a Floodplain and Riparian
Area Under Federal Jurisdiction, Making the Category Virtually Limitless The agencies
definition of “adjacent” captures every open water in a floodplain and riparian area,
despite whether they are isolated or have a significant connection to downstream waters,
contrary to Justice Kennedy’s concurring opinion in Rapanos (Rapanos, J. Kennedy,
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concurring, at 21-22, “...the dissent would permit federal regulation whenever wetlands
lie alongside a ditch or drain, however remote and insubstantial, that eventually may
flow into traditional navigable waters. The deference owed to the Corps’ interpretation
of the statute does not extend so far”). Similarly, the agencies’ interpretation that their
authority is so great to categorically command every open water in a boundless
floodplain or riparian area to be a federal water, regardless of connection, cannot stand.
In his concurring opinion Justice Kennedy cites Riverside Bayview Homes regarding the
Corps inclusion of adjacent wetlands as waters of the U.S. In that case as well as Justice
Kennedy’s opinion, adjacent wetlands that abut a navigable-in-fact water can be
jurisdictional because they have such a close connection to that navigable-in-fact
water.*? (p. 12)

Agency Response:  See above essay.

Michigan Farm Bureau, Lansing, Michigan (Doc. #10196)

3.123 [B]y adding wetlands to the adjacent waters able to be regulated, EPA AND USACE
have set up a virtually unending chain of wetlands "connected" to wetlands "connected”
to wetlands that can be regulated across the countryside with no clear means of
establishing significance of that connection and thus legal authority. This scenario is
prevented under the current statute by 40 CFR 230.3(s)(7) which excludes jurisdiction
over wetlands connected to wetlands, but that language is removed in the proposed rule.

(p. 4-5)

Agency Response: The final rule and its supporting documentation demonstrate
that agencies are today asserting jurisdiction over traditional navigable waters,
interstate waters, the territorial seas, and those waters that have a significant nexus
to them. Contrary to the commenter’s assertions, consistent with SWANCC and
Rapanos, the agencies have narrowed the definition of “waters of the United States”
compared to the longstanding, existing rule definition. More detail and the bases
for this conclusion can be found in the preamble and TSD.

The agencies have revised the definition of “adjacent” to provide greater clarity and
consistency. To that end, the agencies deleted a parenthetical from the existing
“adjacent wetlands” regulatory provision. The phrase “other than waters that are
themselves wetlands” was intended to preclude asserting CWA jurisdiction over
wetlands that were simply adjacent to a non-jurisdictional wetland. Such waters do
not meet the definition of ""adjacent™ under the rule since waters must be adjacent
to an (a)(1) through (a)(5) water, so the phrase is unnecessary and confusing. With
this change, the agencies are protecting all waters that meet the definition of
“adjacent” as “waters of the United States," and eliminating confusion caused by
the parenthetical. For example, where the 100-year floodplain is greater than 1,500
feet, all wetlands within 1,500 feet of the tributary's ordinary high water mark are
jurisdictional because they are “neighboring” to the tributary, regardless of the
wetlands’ position relative to each other. The bases for these revisions to the
proposed rule are discussed in the preamble to today’s rule as well as the TSD.

3.124 [T]he proposal to automatically include all waters "adjacent" to jurisdictional waters is

%2 Rapanos, J. Kennedy, at 8-9.
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flawed due to the EPA and USACE's failure to ensure all of these waters have
significant nexus to jurisdictional waters before including them in the same category that
Justice Kennedy described in Rapanos. The specific functions of wetlands described in
that decision, as stated earlier, may not be shared by some other categories of waters, so
to include them in a broad swath of adjacency proving their connection does not follow
the science the agencies claim to follow. If the Supreme Court had intended to include
all categories of waters adjacent to jurisdictional waters as falling within the purview of
the Clean Water Act, they certainly had the opportunity to do so in Rapanos. That
inclusion is absent. (p. 6)

Agency Response:  See essay above and response to prior comment.

National Sorghum Producers (Doc. #10847)

3.125 In assessing the validity of assigning the term “adjacent” with such a sweeping
definition, we would again first refer to the parcels of land in question in the Rapanos
case where Justice Kennedy concurred with the plurality opinion in holding that EPA
and the Corps had not made the case for jurisdiction. Of note, Justice Kennedy
distinguished one of the parcels of property in the Rapanos case where he agreed that
federal jurisdiction could not be found with a parcel of property in a previous case,
United States v. Riverside Bayview Homes, Inc. where jurisdiction was upheld. Justice
Kennedy noted that while both wetlands were located a mile from the same popular
fishing and boating lake, referenced earlier, the lands at issue [in Bayview] formed part
of a wetland that directly abutted a navigable-in-fact creek.” For Justice Kennedy, the
different outcomes in these two cases appear to have hinged on adjacent meaning
adjacent. In Bayview, the wetland abutted a clearly jurisdictional water while in
Rapanos the wetland was a mile from the jurisdictional water, joined to it by a ditch, a
continuously flowing drain, and creek with a berm (i.e. man-made barrier) standing
between the parcel of land and the ditch. In Rapanos, Justice Kennedy also observed
that, “mere hydrologic connection should not suffice in all cases; the connection may be
too insubstantial for the hydrologic linkage to establish the required nexus with
navigable waters. Here again there appears to us to be considerable sunshine between
the proposed rule and what Justice Kennedy had in mind in Rapanos. (p. 4-5)

Agency Response: See the Legal compendium, preamble and TSD for responses
to comments addressing whether the rule is consistent with Supreme Court
precedent.

lowa Corn Growers Association (Doc. #13269)

3.126 ICGA remains concerned that the term adjacent will push the jurisdictional limits further
upland. The Agriculture Water Mapping Initiative analysis referenced in the National
Corn Growers Association comments and also attached here, shows that lowa has over 3
million acres of floodplains. The streams data used in the mapping analysis are from the
publicly available US Geological Survey’s National Hydrography Database (NHD),
which is the same source of data that EPA uses for its online mapping tools. By making
theses floodplains categorically WOTUS, it greatly expands the reach of the EPA
regardless of whether these waters are currently jurisdictional or not. (p. 4)

Agency Response:  See above essay.
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Because, as the commenter points out, the 100-year floodplain can be extremely
wide in some areas of the country, particularly near large rivers, the agencies chose
to provide increased clarity and certainty while ensuring that waters that provide
important functions significantly affecting the chemical, physical, and biological
integrity of the downstream traditional navigable waters, interstate waters, or the
territorial seas are protected by establishing a 1,500-foot maximum distance for
neighboring waters in the rule. Waters within the 100-year floodplain to a
maximum of 1,500 feet of the ordinary high water mark are adjacent without
regard to the presence of berms or other barriers.

The final rule and its supporting documentation demonstrate that agencies are
today asserting jurisdiction over traditional navigable waters, interstate waters, the
territorial seas, and those waters that have a significant nexus to them. Contrary to
the commenter’s assertions, consistent with SWANCC and Rapanos, the agencies
have narrowed the definition of “waters of the United States” compared to the
longstanding, existing rule definition. More detail and the bases for this conclusion
can be found in the preamble and TSD.

lowa Corn Growers Association (Doc. #13269)

3.127 The rule proposes the definition of adjacent to include waters that are not actually
adjacent within the customary and dictionary meaning of the word, but instead are
merely neighboring. The term neighboring is further defined by two more defined terms:
“riparian area” and “floodplain.” A riparian area is one where the surface or subsurface
hydrology directly influences the ecological processes as well as the established plant
and animal communities in that area. This description will likely lead to case-by-case
determinations since the concept of influencing the ecosystem in the undefined “area”
bordering a water is a broad and far reaching standard. (p. 4)

Agency Response: See above essay.

3.128 [T]he definition of adjacent is too broad, impermissibly relying on groundwater
connections to capture neighboring waters that are not actually adjacent and otherwise
would not fall under the CWA. Not only is this overboard, it is unclear. EPA admits it
does not have direct jurisdiction over groundwater; however, it uses a groundwater
connection to link to upland waters that haven’t been jurisdictional, to now include those
upland waters while the groundwater itself remains untouched. The Agencies admit they
do not have the authority to regulate groundwater between two presumed jurisdictional
waters, but finds that an upland water is jurisdiction through the non-jurisdictional
groundwater, linking it to another jurisdictional water. Instead, this should be viewed as
a separation supported by SWANCC. Not only is this entire interpretation overly broad;
it is also very confusing and unclear as to where the Agencies’ authority comes from to
infer that a groundwater connection could make something categorically WOTUS. (p. 4)

Agency Response: See the Shallow Subsurface Connection essay elsewhere in this
document. Also, see the Legal compendium, preamble and TSD for responses to
comments addressing whether the rule is consistent with Supreme Court precedent.
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Irvine Ranch Water District (Doc. #14774)

3.129 The definition of "Adjacent™ should be narrowed. The definition of WOTUS should be
expressly stated to be the ordinary high water mark only and that floodplains, riparian
areas and/or shallow hydrologic connections are not jurisdictional WOTUS. If that is not
possible, IRWD requests water infrastructure facilities (including construction,
maintenance, and operation) adjacent to traditionally navigable waters be excluded from
the proposed definition of WOTUS. (p. 5)

Agency Response: The Agency did not adopt the commenters’ approach to
adjacency as it would, as demonstrated in the preamble and TSD, exclude many
waters that have a “significant nexus” to traditionally navigable waters, interstate
waters and the territorial seas. However, the final rule does exclude certain water
infrastructure conveyances and features. See Exclusion compendium.

North Dakota Soybean Growers Association (Doc. #14594)

3.130 Expanding federal jurisdiction through regulating ephemeral streams is the most
conspicuous way the rule would expand federal jurisdiction. Less obvious, the proposed
rule adds several new definitions that, although critical to understanding the true scope
of the rule, are so vague as to allow virtually any interpretation of their limits. These
definitions include "neighboring,” "riparian area,” "floodplain,” "tributary,” and
"significant nexus." As noted above, these definitions work in conjunction with one
another so that if an area isn't a water body, it may be a tributary. If it is isolated and
does not contribute direct flow, flow might nevertheless be indirect, the shallow
subsurface water beneath it may be connected to a water body, or it might be in the
floodplain, riparian area, or watershed and become significant when combined with
other waters." Thus, it will often be impossible for landowners and businesses to escape
federal jurisdiction under the revised WOTUS definition. (p. 7)

Agency Response: See above essay.

Also, a stream or similar linear feature would be regulated as a tributary where it
meets the definition of a tributary. The terms tributary and tributaries each mean a
water that contributes flow, either directly or through another water (including an
impoundment identified in paragraph (a)(4) of this section), to a water identified in
paragraphs (a)(1) through (3) of the rule that is characterized by the presence of the
physical indicators of a bed and banks and an ordinary high water mark. It is
important to note that there is no definition at all in the existing regulation. In
practice, agencies had generally relied on OHWM to identify tributaries. Now, a
bed and banks in addition to an OHWM must be present in the field to meet the
definition of a tributary. Note that the significant nexus analyses performed for
“adjacent waters” is discussed in the preamble and TSD, and the legal analysis is in
section | of the TSD.

The Mosaic Company (Doc. #14640)

3.131 The proposed rule seeks to justify assertion of jurisdiction over "adjacent” non-wetlands
by the statement that, "Prior to SWANCC, adjacent non-wetland waters were often
jurisdictional under the 'other waters™ provision. 79 Fed. Reg. at 22,207. Regardless of
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the agencies' historic position on non-wetland adjacent waters, the SWANCC Court
rejected such a practice and held that regulation of these isolated waters was beyond the
scope of the agencies' authority under the Act. SWANCC, 531 U.S. at 168. Thus, this
rulemaking cannot recapture waters that the Supreme Court has ruled to be outside
CWA jurisdiction. (p. 16)

In addition, the adjacent waters standard is problematic because it allows for jurisdiction
based on "adjacency" to drains, ditches, and streams remote from navigable waters and
carrying only minor volumes of flow. Justice Kennedy's opinion does not allow for
jurisdiction based on "adjacency" to features that are not "major tributaries." Rapanos,
547 U.S. at 780. Justice Kennedy explicitly rejected "the Corps' theory of jurisdiction in
these consolidated cases-adjacency to tributaries, however remote and insubstantial ... "
Id. With respect to the nonnavigable ditch at issue in Carabell, Justice Kennedy's
concurrence stated, "[M]ere adjacency to a tributary of this sort is insufficient; a similar
ditch could just as well be located many miles from any navigable-in-fact water and carry
only insubstantial flow toward it." 1d. at 786. In such situations, he found that "a more
specific inquiry” was necessary. Id. Under the proposed rule, wetlands (and non-
wetlands) that are adjacent to such remote and insubstantial tributaries would be per se
jurisdictional. Asserting per se jurisdiction over any water or wetland within the
floodplain or riparian area of a water of the United States directly contradicts Justice
Kennedy's opinion. Nor does the Rapanos plurality allow for such an expansive assertion
of jurisdiction over "adjacent waters." The plurality found that "only those wetlands with
a continuous surface connection to bodies that are ‘waters of the United States' in their
own right, so that there is no clear demarcation between ‘waters' and wetlands, are
‘adjacent to' such waters and covered by the Act." Rapanos, 547 U.S. at 742 (emphasis in
original). Thus, the plurality explained, "Wetlands with only an intermittent, physically
remote hydrologic connection to 'waters of the United States' do not implicate the
boundary-drawing problem of Riverside Bayview, and thus lack the necessary
connection to covered waters that we described as a 'significant nexus' in SWANCC." Id.
With the proposed rule's new definition of “neighboring” and extension of the adjacency
concept to non-wetlands, the proposed rule seeks to broaden CW A jurisdiction in a
matter that is inconsistent with the Rapanos plurality's and Justice Kennedy's opinions.
These opinions rejected the "any hydrological connection” standard and attempts to
regulate wetlands based on adjacency to non-navigable tributaries. (p. 16-17)

Agency Response: See essay above. See the Legal compendium, preamble and
TSD for responses to comments addressing whether the rule is consistent with
Supreme Court precedent.

Indiana Corn Growers Association (Doc. #14933)

3.132 A small depression in a farm field may have standing water in it for a few days. These
depressions typically do not have water in them for long enough to constitute defining
them as wetlands. Though, it appears the Agencies’ broad definition of could include
these small low areas as WOTUS. These areas that occasionally pond or become wet
should not, in our opinion, be categorically WOTUS as an “adjacent” water. (p. 2)

Agency Response: EPA notes that “puddles” are expressly excluded from the
definition of “waters of the U.S.” by subsection (b)(4)(G) of the rule.
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National Pork Producers Council (Doc. #15023)

3.133 We strongly recommend that only wetlands be considered possibly adjacent WOTUS
and that the arbitrary and subjective concept of “waters” not be included. What does
waters mean in this instance? How much or how little water needs be present, and for
how long, for it to be one of these “waters™? It is possible to be quite specific when
referring to “tributaries” (as evidenced in the definition in the proposed rule). Similarly,
impoundments of tributaries are relatively easily understood, as are wetlands given the
extensive history of wetland determinations by the Agencies. This is not the case for
“waters,” and we strongly encourage the Agencies not to introduce confusion,
uncertainty and lack of clarity to this situation by now adding “waters.” (p. 21)

Agency Response:  See above essay.

Klamath Water Users Association (Doc. #15063)

3.134 Mere shallow groundwater connectivity should not be used for determining adjacency of
riparian areas or floodplains of jurisdictional waters. We believe that the term “adjacent”
should only apply to waters in the riparian area or floodplain of jurisdictional waters
with confined, scientifically-verifiable and substantial surface water connections. This
would more properly limit agency discretion over waters outside the riparian zone or
floodplain of jurisdictional waters as either excluded or subject to the “significant
nexus” test, and would avoid the subjectivity of assessing shallow groundwater
connections between adjacent water bodies.

If the current definition of “adjacent” is maintained, the definition of “floodplain” should
be further refined. As stated, a floodplain is an area bordering inland or coastal waters
that was formed by sediment deposition from such water under “present climatic
conditions” and is inundated during periods of “moderate to high water flows.” The terms
“present climatic conditions” and “moderate to high flows” should be defined to limit the
floodplain to those flood events with a more recent history (e.g., a rolling 10- or 20-year
interval). Furthermore, the statement in the proposed rule that “uplands in a floodplain
are never considered ‘waters of the U.S.” should be highlighted with a definition of
“uplands” being included in the definitions to provide clarity to the proposal. (p. 6)

Agency Response: The Agency did not adopt the commenters’ approach of
limiting “adjacent” waters to those with a confined surface water connection, as it
would, as demonstrated in the preamble and TSD, exclude many waters that have a
“significant nexus” to traditionally navigable waters, interstate waters and the
territorial seas. See above essay.

EPA did not add a definition of “uplands” to the rule because the term is no longer
used in the rule.

Colorado Cattlemen's Association (Doc. #15068)

3.135 CCA is very concerned that the agencies definition of "adjacent” captures every water in
a floodplain and riparian area, despite whether they are isolated or have a significant
connection to downstream waters. Similarly, the agencies' interpretation that their
authority is so great to categorically command every open water in a boundless
floodplain or riparian area to be federal water, regardless of connection, cannot stand.
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These definitions would be very problematic in Colorado and create extreme burdens on
agriculture producers in the state. CCA encourages the EPA and the Corp to consult
Colorado Water Law to see how the regulations in Colorado are working to protect
riparian areas and floodplains. (p. 6)

Agency Response: See essay response. The agencies encourage States to protect
riparian areas and floodplains under their own authorities.

3.136 The term "adjacent™ should have the plain meaning of the word if the true intent of the
regulation is to provide clarity to the regulated community. Using the common
definition of the word allows the vast majority of people to have a shared understanding
of its meaning. The term "neighboring” within the agencies' definition of "adjacent” is
beyond the common understanding of what would be an "adjacent water" to a TNW.

CCA believes that the agencies expansive definition for "neighboring” in their per se
jurisdictional category of "adjacent waters" is beyond the scope of the CWA. Based on
the Supreme Court's decisions in Rapanos and SWANCC, the agencies cannot finalize a
regulation that makes any open water within a floodplain or riparian area per se
jurisdictional. (p. 6)

Agency Response: See essay above. See the Legal compendium, preamble and
TSD for responses to comments addressing whether the rule is consistent with
Supreme Court precedent.

Missouri Farm Bureau Federation (Doc. #15224)

3.137 The addition of “adjacent waters” is another troublesome component of the proposed
rule. “Adjacent” is defined as “neighboring,” which includes features located in the
“riparian area” or floodplain of any other jurisdictional water (which now includes
ephemerals), or features with a “shallow subsurface...or confined surface hydrologic
connection.” Whether any of these characteristics exist will be determined in the
agency’s “best professional judgment.”S3

Long, linear features, such as ditches, will have a floodplain and riparian areas around
them and will often have hydrologic connections to nearby wetlands or ponds. For this
reason, the inclusion of small, isolated wetlands, ponds and similar features “adjacent” to
ditches would sweep into federal jurisdiction countless small and otherwise remote
wetlands and ponds.

The term “other waters” appears to be the catch-all category used by the Agencies to
sweep in any other feature that does not already fall under “tributary” or “adjacent
waters.” The description of what constitutes “other waters” consists of page after page of
potential scientific indicators of physical, biological and chemical connections that will
be used to make the case for a “significant nexus” to another “water of the U.S.” It is
reasonable to presume agency personnel will have little difficulty finding a “significant
nexus” for even the most minor wet spots. This is not the clarity or certainty sought by

*% The preamble explains that wetlands or ponds that “fill and spill” to ditches or other ephemeral features during
intense rainfall would be viewed as having a confined surface hydrologic connection to those features. 79 Federal
Register at 22,208-22,209. Such wetlands or ponds would therefore be “navigable waters,” no matter how small or
distant they are from true navigable waters.
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the agricultural community.

SAB reviewer Dr. James Opaluch expressed concerns regarding the report’s clarity
specific to “other waters” and “significant nexus” (emphasis added):

The EPA Connectivity report should support the proposed rule by providing the scientific
basis of determining whether a water body qualifies under the proposed definition of
“Waters of the United States”. Of concern here is the line of demarcation for “other
waters” that do not automatically qualify by their use for commerce, or are interstate
waters, tidal water and territorial seas...

In order to provide scientific support under the proposed rule, the EPA report should
provide a scientific basis for whether a water body “significantly affects the chemical,
physical or biological integrity of a water body”. A reasonable scientific basis for a rule
would define a method for determining whether or not a water body has a “significant
effect on the chemical, physical or biological integrity” of navigable waters, interstate

waters, tidal waters or territorial seas, and the effect should not be “spe(:ulative”.t_’4

Responding to the SAB’s request for additional comment, the chairperson of the Panel
for the Review of the EPA Water Body Connectivity Report summarized the panel’s
dissatisfaction with the use of “significant” and “significant nexus” as follows (emphasis
added):

Panel members generally found that the term “significant nexus” was poorly defined in
the proposed rule and that the use of the term “significant” was vague. Panel members
commented that the little guidance was provided in the preamble of the rule to interpret
these terms. There was agreement among Panel members that it was important to
articulate in the proposed rule that (1) “significant nexus” is not a scientific term but
rather legal term that requires a policy determination in light of the law and science and
(2) the relative strength of downstream effects should inform the conclusions about the
significance of those effects for purposes of interpreting the Clean Water Act.*

The Agency’s proposed jurisdictional expansion (as outlined herein and explained in
greater detail in AFBF’s comments) will be disastrous for farmers and ranchers because,
generally speaking, farm and ranch lands are an intricate maze of ditches, ponds,
wetlands and ephemeral drainages. Our farms and ranches have features that contain or
carry water only when it rains and may be miles from the nearest true “navigable” water.
We also have features like ponds that tend to be wet year round, but are not jurisdictional
waters today. Ponds are used for livestock watering, providing irrigation water, or settling
and filtering farm runoff. Irrigation ditches carry flowing water to the field throughout the
growing season.

Given the breadth of the definitions in the proposed rule, the vast majority of ephemeral
drainage features and ditches on crop and pasture lands described above would be
categorically regulated as jurisdictional tributaries under the proposed rule. The vast

> Preliminary comments from Members of the Chartered SAB on the SAB Draft Report SAB Review of the Draft
EPA Report Connectivity of Streams and Wetlands to Downstream Waters (August 11, 2014 Draft), September
22,2014,

% Memo to Dr. David Allen, Chair, EPA SAB, from Dr. Amanda D. Rodewald, Chair, SAB Panel for the Review of
the EPA Water Body Connectivity Report, September 2, 2014.
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majority of small wetlands, ponds and pools (including, potentially, ephemeral ponds,
which some might call “puddles”) would be either categorically regulated as “adjacent”
waters or could still be regulated as “other waters.” (p. 3-5)

Agency Response: As described elsewhere in this document, as well as the
preamble and TSD, the agencies have revised the definition of “adjacent,” in
particular the definition of “neighboring,” in response to comments like this one
seeking greater clarity, consistency, and certainty. For responses to the balance of
this comment, see the Significant Nexus, Other Waters, and Ditches compendiums,
as well as Agency Summary Response 14.2 in the Miscellaneous Compendium
(pertaining to concerns regarding potential effects on agriculture).

Union County Cattlemen (Doc. #15261)

3.138 We do not agree that clarity has been offered in the rule. Instead the federal register
notice was not written with an intent to clarify or justify the changes in definitions. The
proposal exemplifies the EPA’s and Corps desire to re-write and put a new spin on the
CWA and Supreme Court decisions. We think the definitions of riparian area,
floodplain and the meaning of adjacent are sufficient without a new definition. (p. 1)

Agency Response: The agencies have revised the definition of “adjacent,” in
particular the definition of “neighboring,” in response to comments seeking greater
clarity, consistency, and certainty. For reasons explained elsewhere in the record
for today’s rulemaking, the Agency believes these revisions achieve the goal of
providing greater clarity, consistency, and certainty. The commenter provides no
concrete support for the position that the definition should remain unrevised.

Oregon Association of Nurseries (Doc. #15489)

3.139 [A]s also stated in the proposed rule itself, a significant nexus does not arise when such
a relationship is "speculative or insubstantial.” By example only, it appears the
definitions of "neighboring™ waters (as defined as a sub-category of "adjacent™ waters)
and "tributary™ waters in the proposed rule ignore such constraints.

Under the proposed rule, waters which are "adjacent to traditionally navigable waters
mean waters ""'bordering, contiguous, or neighboring."” Assuming for the purposes of
these comments that the meaning of bordering and contiguous are straightforward
enough, waters defined as "neighboring” do present cause for concern, For a water body
to be "adjacent” to traditionally navigable waters by virtue of being "neighboring," the
rule only requires evidence of any "shallow subsurface hydrologic connection or confined
surface hydrologic connection” to such waters. Setting aside concerns of how such
determinations will be made, the definition appears to ignore the minimum requirement
that the hydrologic connection must possess a 'significant nexus" to traditionally
navigable waters to become jurisdictional waters. In other words, just because a sub-
surface or surface hydrologic connection may exist at any level as the definition requires,
does not and cannot mean that such water body can and should be necessarily classified
as waters of the United States in cases where that connection is "insubstantial or
speculative.” To the extent that the definition of "'neighboring™ seeks to create a standard
that would avoid the need for there to be a significant nexus, such definition should be
stricken from the rule.
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The same concern involving the definition of "neighboring™ can equally apply to how the
proposed rule includes waters which are "tributary" to traditionally navigable waters. The
proposed rule classifies such waters as those water bodies which contribute any amount
of flow to traditionally navigable waters. As a result, this definition like others appears to
ignore the minimum requirement that the amount of flow provided must possess a
"significant nexus™ to traditionally navigable waters to become jurisdictional waters. To
the extent that the definition of "tributary” - and for that matter, any other definition of
waters susceptible to becoming jurisdictional waters by virtue of their relationship to
traditionally navigable waters - seeks to ' create a standard that would avoid the need for
there to be a significant nexus, such definition should be stricken from the rule. (p. 2-3)

Agency Response: For responses to this comment, see the Shallow Subsurface
Connection essay in this compendium and the Tributaries compendium.

lowa Farm Bureau Federation (Doc. #15633.1)

3.140 The definitions of neighboring, riparian and floodplain areas also create much
uncertainty. While the definitions create flexibility and discretion for the Agencies to
decide whether a landscape feature is a water of the U.S., it does not provide certainty
for those who have to comply with the CWA and its implementing regulations.
Neighboring is defined essentially as any water located within a riparian or floodplain
area of a traditional navigable water or tributary. In footnote 3, the preamble makes clear
that the term “water” in this rule doesn’t mean just water, but all associated physical,
chemical and biological features. The rule creates questions about when the Agencies
intend for the “water” to stop being a water of the U.S. and land to begin when the
footnote in the preamble says that water includes all associated physical, chemical and
biological features.

Riparian areas can be transitional areas, but they can also look a lot like land, not water.
(See e.g. Photo E) The rule does not clearly define when the “riparian area” ceases to be
riparian. If a landowner purposefully created wildlife habitat and a riparian buffer next to
a stream, is he now going to be penalized with his private property being declared
jurisdictional? Will he be allowed recreational use of this property without the oversight
of the Agencies’ regulations such as hunting or 4-wheeling? Will he be allowed to
maintain this property by mowing the buffer and using herbicides to keep down the
weeds? How far will the riparian area extend as the entire ecological system is
connected? Nothing in the rule describes when the riparian or floodplains areas, and thus
federal jurisdiction, end. When the EPA says water located in a riparian or floodplain is
jurisdictional, how much land is included along with the temporary surface water? Is the
land jurisdictional when the water filtrates into the soil or runs off? Contouring the
landscape, planting and maintaining a riparian filter strip often impacts the flow and
character of a riparian “adjacent” water. Hurdles to the construction and implementation
of conservation practices are created by the proposed rule include having to precisely
follow NRCS practice standards, having to obtain §402 permits, 8404 permits, and 8401
certification and developing and complying with the water quality standards applicable to
the newly created “water.” The purpose of conservation practices such as a filter strip are
to improve water quality, but if these barriers exist many of these edge of field practices
will not be constructed and there will be fewer of them due to the increased cost and
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delays cause by the regulatory system.

The definition of floodplain also does not provide clarity to people wanting to conduct
activities in “floodplains.” Alluvial soils, soils that were formed in riparian areas, can also
be found in areas that are no longer subject to flooding due to both natural and man-made
changes in the stream course. Currently, state and local regulations control land use
within a floodplain. There are many legitimate uses of private property located in a
floodplain, including growing crops and grazing cattle. It is very difficult to see benefit in
adding EPA and Army Corps regulation of the floodplain to something that is already
regulated. As this rule does not differentiate between what most people consider to be
land and “water” in a floodplain and it does not adequately describe where a floodplain
on a particular property might be, the proposed rule is an inadequate definition to create
any certainty in the boundaries of regulatory authority.

The definitions of adjacent waters proposed in this rulemaking have no practical
application for someone trying to determine if CWA regulations apply to their land. But,
even if the Agencies decide to regulate “water” in a riparian or floodplain area, the
Agencies explanation of the rule indicates that the rule will include more than just
flowing or standing “water” in a floodplain. In the lengthy preamble, the Agencies do not
establish that they won’t regulate land near “water” or that they won’t regulate land
where water might have been at one time. Because the proposal does not define the limits
of CWA jurisdictional waters relative to each of these definitions, landowners and those
who want to use their own property, will never be confident of their compliance with the
CWA.

The category of adjacent waters has the additional complicating ambiguity of the
definition of tributary previously identified. The first layer of ambiguity involving the
adjacency definition is the definition of tributary, then the vague definitions of riparian
and floodplain areas is layered next, then the definition of neighboring, and then the last
layer for determining whether a water is jurisdictional is the definition of adjacency itself.
With all of these layers of vague definitions, all of which the Agencies can interpret
broadly, the definitions do not provide any clarity and will continue to require case-by-
case determinations of an even larger set of activities than the present day. (p. 9-10)

Agency Response: See above essay.

The final rule and its supporting documentation demonstrate that agencies are
today asserting jurisdiction over traditional navigable waters, interstate waters, the
territorial seas, and those waters that have a significant nexus to them. Contrary to
the commenter’s assertions, consistent with SWANCC and Rapanos, the agencies
have narrowed the definition of “waters of the United States” compared to the
longstanding, existing rule definition. More detail and the bases for this conclusion
can be found in the preamble and TSD.

For a response to comments on tributaries, see the Tributaries compendium.

Georgia Paper & Forest Products Association (Doc. #15657)

3.141 There is a major expansion of jurisdiction by EPA and the USACOE embodied in the
proposed rule. Despite EPA's comments to the contrary, the rule language and its
practical effect would clearly and significantly enlarge the jurisdiction of the rule. In
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particular, the definition of "Waters of the U.S." is greatly expanded by the change from
"wetlands” to "waters” and new expansive definitions of terms like “tributaries",
"adjacent", "neighboring”, and "riparian areas", among others, that are used in defining
"waters”. This expansion in jurisdiction is further increased by the concept of
"Significant Nexus" to go even beyond those "waters" to include isolated wetlands and
non-wetlands and cause a water to be jurisdictional simply because other similar waters
are in the same region. These impacts are directly contrary to EPA's stated position on
the intent and effect of this rule. The proposal should be changed to eliminate the
expansion of jurisdiction as well as prevent the confusion and uncertainty it would
create if adopted as proposed. (p. 2)

Agency Response: See above essay.

The final rule and its supporting documentation demonstrate that agencies are
today asserting jurisdiction over traditional navigable waters, interstate waters, the
territorial seas, and those waters that have a significant nexus to them. Contrary to
the commenter’s assertions, consistent with SWANCC and Rapanos, the agencies
have narrowed the definition of “waters of the United States” compared to the
longstanding, existing rule definition. More detail and the bases for this conclusion
can be found in the preamble and TSD. For a discussion of other waters, see Other
Waters Compendium (Topic 4)

Huntington Farms (Doc. #16331)

3.142 Vague definitions of various terms used in this proposed rule change are of great
concern when interpreted by regional field offices of EPA and ACOE. Discretionary,
and even subjective, interpretations of terms like "waters,” "floodplain,” "waste
treatment,” "subsurface connection,” and "uplands" will impact local agricultural
operations if not consistently applied in similar fashion and in uniformity. Loose
interpretations of these terms, either by regional field offices or through civil actions,
could have tremendous impacts on the unique character of our growing region. It is
through these feared interpretations that control over features that are generally
considered as land are interpreted as water, thus conferring federal control of all remote
and unconnected conveyance and collection features. (p. 2)

Agency Response:  See essay above.

Dairy Cares (Doc. #16471)

3.143 In the Proposed Rule, all types of waterbodies (not just wetlands, as was the case
previously) that are “adjacent” to WOTUS would be jurisdictional by rule. In addition to
previous definitions of “adjacent” (separated by man-made dikes, berms, dunes, etc.),
the category would now include, by rule, all waterbodies located within the riparian area
or floodplain of a “traditional” WOTUS. Further, where waterbodies are adjacent to
impoundments or tributaries of traditional navigable waters, interstate waters, or
territorial seas, under the Proposed Rule these waters would also be jurisdictional by
rule. “Neighboring” waters would include “waters located within the riparian area or
floodplain” of WOTUS, or “waters with a shallow subsurface hydrologic connection or
confined surface hydrologic connection” to WOTUS. The new definition does not
require any nexus analysis, and thus arguably expands the reach of the CWA to include
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entire floodplains or riparian areas that may not have been previously regulated under
the CWA.

Similar to our comments above, Dairy Cares is concerned that this expansive definition
of “adjacent” could inadvertently capture water-based components of dairy facilities
(e.g., lagoons, ditches) that happen to be located near a “traditional” WOTUS, even
though the water-based component of the dairy facility has no connectivity with the
traditional WOTUS. Such a result could improperly trigger the application of water
quality standards, and other regulatory burdens, onto dairy facilities. This would create
regulatory havoc on dairies, and would certainly impact the economic viability of such
facilities. (p. 5)

Agency Response:  See essay above.

Utah Farm Bureau Federation (Doc. #16542.1)

3.144 For farmers and ranchers, uncertainty is increased through overly broad or nebulas terms
in the propose rule including: [...]

sextending the concept of “adjacency” to non-wetlands without providing a limit to
“waters” that can be considered adjacent,

2 ¢

* relying on vague and undefined concepts such as “floodplain,” “riparian area,” and
“shallow subsurface hydrologic connection” to identify “adjacent waters,” (p. 7)

Agency Response:  See essay above.

3.145 The agencies broadly define “adjacent” as ‘“neighboring’” which includes features
located in the “riparian area” or “floodplain” of any other jurisdictional water, or feature
with a “shallow subsurface...or confined surface hydrologic connection.” Under this
definition, it is difficult to envision any waters near tributaries, including dry
ephemerals, or a coast that are not potentially within the scope of the federal
jurisdiction. Additionally, ditches in areas with expanded definitional riparian areas or
floodplains around them possessing potential “hydrological connections” likely become
jurisdictional based on the agency’s interpretation of the proposed rule. (p. 10)

Agency Response: See essay above. With respect to ditches, see Ditches
Compendium (Topic 6).

The Walker River Irrigation District (Doc. #16567)

3.146 Under the proposed rule, a water "adjacent™ to an interstate water, to a tributary, or to a
ditch which is not excluded as a "tributary" would also be a water of the United States.
The definition of "adjacent™ in the proposed rule includes "bordering,” "contiguous™ or
"neighboring.” The definition also explains that separation by man-made ditches or
barriers will not disqualify a water from being “adjacent.” The definition of
"neighboring" is less than clear. It seems to include a water which may be connected by
groundwater to the water of the United States. Thus, on the one hand, groundwater
"drained through subsurface drainage systems" is excluded from jurisdiction, but a water
which has a "shallow subsurface hydrologic connection” to an interstate water or a
tributary of an interstate water is considered "adjacent” to it and thus is jurisdictional.
The proposed rule is so broad, that water sitting in a field next to a ditch or drain may be
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a "water of the United States." (p. 5-6)

Agency Response: See essay above. Although the commenter does not provide
any detail about the “water sitting . . . next to a ditch or drain” example, the
agencies do note that “puddles” are now expressly excluded from the definition of
“waters of the U.S.”

Missouri Corn Growers Association (Doc. #16569)

3.147 The proposed rule’s definition of “adjacent” and “neighboring” has made a new
category of “adjacent waters” perhaps even more boundless than the “tributary”
definition. We believe the proposed rule’s “adjacent waters” concept will include every
inch of land in a floodplain and riparian area - no matter how isolated or whether it has
any connection to downstream water. We believe this portion of the proposed rule will
impact every single river bottom farming operation in the state. This farmland is our
most productive cropland in the state. The enclosed Appendix B illustrates the vast
amount of cropland that could be captured within the adjacent waters and floodplain
terms. The GIS map shows the extent of the 1993 flood (highlighted in light blue-green)
within Chariton County, Missouri. (p. 4)

Agency Response:  See essay above.

The final rule and its supporting documentation demonstrate that agencies are
today asserting jurisdiction over traditional navigable waters, interstate waters, the
territorial seas, and those waters that have a significant nexus to them. Contrary to
the commenter’s assertions, consistent with SWANCC and Rapanos, the agencies
have narrowed the definition of “waters of the United States” compared to the
longstanding, existing rule definition. More detail and the bases for this conclusion
can be found in the preamble and TSD.

Finally, the rule provides that waters subject to established, normal farming,
silviculture, and ranching activities (33 USC § 1344(f)(1)) are not adjacent.

Montana Stockgrowers Association (Doc. #16937)

3.148 The agencies have expanded the category of “adjacent wetlands” to “adjacent waters”
and expanded the word “adjacent” to mean any open water within a floodplain or
riparian area, the size and scope of both are undefined in the proposed rule and left to the
“best professional judgment” of the regulator. The agencies have made the new
category of “adjacent waters” virtually limitless, violating the CWA and contradicting
the Supreme Court decisions. We recommend the agencies change the “adjacent
waters” category to ‘“adjacent wetlands” and not to finalize their definition of
“neighboring.”

We have concerns over this category being too vague and broad and ultimately being
used as a “catch all” category. We do not believe this is supported by either the plurality
or Kennedy’s concurrence for jurisdiction in Rapanos. In addition, in the Preamble,
“others waters” is defined as “not insubstantial or speculative.” These phrases are not
adequate for the regulated community or landowners to be ensured they are not in
violation of the CWA.. It is our recommendation that this classification be removed from
the rule. (p. 8)
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Agency Response: See above essay. The agencies did not make the changes to the
definition of “adjacent” suggested by commenter as they would exclude from the
definition of adjacency many waters the agencies have determined have a
“significant nexus” to traditionally navigable waters, interstate waters, and the
territorial seas.

See the Legal compendium, preamble and TSD for responses to comments
addressing whether the rule is consistent with Supreme Court precedent and the
CWA. For concerns regarding “other waters,” see the Other Waters compendium.

Wilkin County Farm Bureau (Doc. #19489)

3.149 The proposed rule leaves it to the agencies “best professional judgment” to determine
riparian areas and flood intervals for flood plain identification. If each “adjacency” to a
“waters of the United States” via a flood plain or riparian area is arbitrary on a case-by-
case basis, farmers, ranchers, and landowners will have no ability to predict whether the
features on their property will be deemed jurisdictional (p. 2)

Agency Response: See above essay. In addition, waters subject to established,
normal farming, silviculture, and ranching activities (33 USC § 1344(f)(1)) are not
adjacent.

Airports Council International - North America (Doc. #16370)

3.150 On pages 22209, 22236, and 22263 the issue of determining whether a water is included
in a floodplain is addressed. The Agency is proposing to use best professional judgment,
present climatic conditions, or moderate- to high-water flows, to establish inclusion in a
floodplain. However, this approach is open to significant interpretation and overreach.

The proposed change from “adjacent wetlands” to “adjacent waters” and broad expansion
of the concept of “adjacent” have caused tremendous uncertainty regarding the status of
wetlands, ponds, water storage systems, and water conveyances that lie in a floodplain or
riparian area or that have a groundwater connection, however distant, or where water can
move overland to a navigable water. The proposed reference to floodplains and other
tools to otherwise “connect” waters to make them “jurisdictional” must be further
considered and better explained. (p. 4)

Agency Response: See above essay.

Department of Public Works, City of Chesapeake, Virginia (Doc. #5612.1)

3.151 The Rule proposes a new definition for the term “adjacent.” Under the Rule, all waters,
including wetlands, adjacent to a TNW, impoundment or tributary and other waters
would be WOUS. The term adjacent includes “neighboring” waters that are either
located within the riparian area or floodplain and contain a shallow subsurface
hydrologic connection (i.e. shallow groundwater) or confined surface hydrologic
connection (i.e., stormwater ditch). Furthermore, the Rule states that an “adjacent”
connection exists through a shallow aquifer, and shallow subsurface connections may be
found below the ordinary root zone (below 12 inches). The terms “shallow aquifer” and
“ordinary root zone” are not defined within the Rule and are speculative. This language
is ambiguous and relies heavily on best professional judgment to determine what
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constitutes a shallow aquifer connection which can extend to greater than 4-6 feet dep
within the dry season. By their very nature, many of the City’s stormwater management
facilities are located within riparian areas or the floodplains adjacent to WOUS and
likely have shallow groundwater connections or are connected to a WOUS by a
stormwater ditch; therefore, most of the City’s currently non-regulated stormwater
management facilities and ditches may become regulated WOUS under this proposed
Rule. There is no reasonable option for providing clarity for this type of jurisdiction
because of its inherent ambiguity. There are no scenarios where it would be appropriate
for EPA to extend CWA jurisdiction over resources “adjacent” to existing WOUS, no
matter the distance or landscape position, unless more than speculative or insubstantial
scientific evidence is produced through a case-specific analysis that a significant nexus
exists between an “adjacent” resource and a WOUS. The City of Chesapeake will not
support the expansion of CWA jurisdiction through adjacent water because it may result
in less clarity, certainty and predictability for the regulated community, as well as
increasing infrastructure maintenance/retrofitting and development costs. (p. 4-5)

Agency Response:  See above essay.

Beaufort County Stormwater Utility (Doc. #7326.1)

3.152 The proposed regulations provide that all waters (including wetlands) that are adjacent
to WOTUS are included. A definition of “adjacent” is provided, and includes
neighboring waters. The proposed definition of “neighboring” includes “waters located
within the riparian area or floodplain of a water identified in paragraphs (a)(1) through
(5) of this section, or waters with a shallow subsurface hydrologic connection or
confined surface hydrologic connection to such a jurisdictional water.” “‘Adjacent’ as
defined in the agencies’ regulations has always included an element of reasonable
proximity and significant effect. However, reasonable proximity is not defined. (p. 1)

Agency Response: “Reasonable proximity” is not defined in the rule because it is
not used in the rule. See above essay for explanation for how reasonable proximity is
related to the definition of adjacent.

Louisville and Jefferson County Metropolitan Sewer District (Doc. #15413)

3.153 The proposed rule replaces the existing definition "adjacent wetlands" with "adjacent
waters”. Adjacent waters may be connected through "surface or shallow subsurface
connections. Because of the unique karst topography of Kentucky "shallow subsurface
connections” can be vastly different to a neighboring state within shared watersheds with
much less permeable subsurface hydrologic features. Accordingly, MSD request
clarifying the definition of "shallow subsurface connections”. (p. 2)

Agency Response:  See above essay.

Fresno Metropolitan Flood Control District and California Stormwater Quality Association (Doc.

#15484)

3.154 In the Proposed Rule, all types of water bodies (not just wetlands, as was the case
previously) that are "adjacent” to WOTUS would be jurisdictional by rule. In addition to
previous definitions of "adjacent” (separated by man-made dikes, berms, dunes, etc.),
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the category would now include, by rule, all water bodies located within the riparian
area or floodplain of a "traditional™ WOTUS. Further, where water bodies are adjacent
to impoundments or tributaries of traditional navigable waters, interstate waters or
territorial seas, under the Proposed Rule these waters would also be jurisdictional by
rule. "Neighboring" waters would include "waters located within the riparian area or
floodplain™ of WOTUS, or "waters with a shallow subsurface hydrologic connection or
confined surface hydrologic connection” to WOTUS. The new definition does not
require any nexus analysis and thus arguably expands the reach of the CWA to include
entire floodplains or riparian areas that may not have been previously regulated under
the CWA.

With respect to stormwater related facilities, this expanded definition of "adjacent” could
result in treatment control BMPs, green infrastructure projects, and other multi-purpose
benefit projects being classified as a WOTUS if such projects are installed in a floodplain
or riparian zone, or are otherwise determined to be "adjacent” to a traditional navigable
water. As indicated previously, such facilities are installed so that stormwater agencies
can reduce pollutants to the maximum extent practicable, and many such facilities
provide for multiple benefits to the environment. For example, green infrastructure
projects improve water quality, enhance recreational uses, and help to infiltrate water to
groundwater basins for future municipal and domestic uses. However, under the
Proposed Rule, such projects could become jurisdictional. Thus, facilities designed and
implemented to comply with NPDES MS4 permit requirements would be subject to
further regulation as a WOTUS. Such a result undermines the intent and purpose of such
facilities, and the stormwater program in general.

In California infiltration basins or "spreading grounds™ are operated to infiltrate recycled
water, imported water, stormwater, and other water across basins to recharge
underground drinking water aquifers. These facilities are essential to California's efforts
to manage its water supplies. If included within the "adjacent” category, these spreading
grounds could become a WOTUS and become subject to extensive regulation under the
CWA.

Accordingly, it is necessary to specifically exclude stormwater treatment control BMPs,
spreading grounds, and other beneficial projects such as green infrastructure from the
definition of "adjacent." CASQA provides suggested amendments to the exclusions in
section Il below to achieve this purpose. (p. 7)

Agency Response: See above essay. In addition, with respect to the jurisdictional
status of stormwater control and wastewater management features as waters of the
U.S., please see the Exclusions Compendium (Topic 7).

Sacramento Stormwater Quality Partnership (Doc. #17005)

3.155 In the Proposed Rule, all types of water bodies (not just wetlands, as was the case
previously) that are "adjacent” to WOTUS would be jurisdictional by rule. In addition to
previous definitions of "adjacent™ (separated by man-made dikes, berms,dunes, etc.), the
category would now include, by rule, all water bodies located within the riparian area or
floodplain of a "traditional” WOTUS. Further, where water bodies are adjacent to
impoundments or tributaries of traditional navigable waters, interstate waters or
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territorial seas, under the Proposed Rule these waters would also be jurisdictional by
rule. "Neighboring” waters would include "waters located within the riparian area or
floodplain™ of WOTUS, or "waters with a shallow subsurface hydrologic connection or
confined surface hydrologic connection™ to WOTUS. The new definition does not
require any nexus analysis and thus arguably expands the reach of the CWA to include
entire floodplains or riparian areas that may not have been previously regulated under
the CWA. (p. 5)

Agency Response:  See essay above.

Duke Energy (Doc. #13029)

3.156 The agencies do not clarify what is a “water” for purposes of the revised “waters of the
Unites States” definition. The footnote cited earlier seems to provide the agencies the
flexibility to declare that any wet area could be considered as a “water” for purposes of
these definitions. (p. 33)

Agency Response:  See essay above.

Company (Doc. #14134)

3.157 The definitions offered for the newly introduced concepts of riparian area and floodplain
are incomplete or ambiguous at best. For instance, the agencies propose to define both
terms as areas “bordering” certain waters, but offer no guidance on how this key
operative term—bordering—can or should be defined. In addition, the proposal states
that “riparian area” and “floodplain” will be determined based on best professional
judgment, yet it provides no clear standards or factors by which such decisions will be
made. (p. 39)

Agency Response:  See essay above.

National Lime Association (Doc. #14428.1)

3.158 [N]ot only is there a need for the term “isolated,” to be defined in the regulatory text, it
is also incumbent that the definitions of both “wetlands” and “isolated” discuss and draw
a bright-line distinction between “geographic isolation” and “functional isolation.” (p.
10)

Agency Response: The agencies did not add a definition of the term “isolated” to
the rule because that term is not used in the rule. The agencies believe that the view
that certain waters without a direct hydrologic connection nevertheless have a
significant nexus is supported by both the science and the Supreme Court’s rulings.
While proximity and the presence of a hydrologic connection increases the strength
of the impact of the downstream traditional navigable water, interstate water, or the
territorial seas, adjacency or a hydrologic connection is not necessary to establish a
significant nexus, because, as Justice Kennedy stated, in some cases the lack of a
hydrologic connection would be a sign of the water’s function in relationship to
these (a)(1) through (a)(3) waters. These functional relationships include retention
of floodwaters or pollutants that would otherwise flow downstream to the
traditional navigable water, interstate water, or the territorial seas.
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In addition, in the evaluation of “other waters” the SAB found that “scientific
literature has established that ‘other waters’ can influence downstream waters,
particularly when considered in aggregate.” The SAB thus found it “appropriate to
define ‘other waters’ as waters of the United States on a case-specific basis, either
alone or in combination with similarly situated waters in the same region.” Based in
part on these findings, the final rule contains 9 relevant factors to be used in case-
specific significant nexus evaluations, which include physical, chemical, and
biological functions of the water in question.

CPS Energy (Doc. #14566)

3.159 We recommend the Agencies reconsider the definition of adjacent waters and limit the
jurisdiction to those waters or wetlands described in Rapanos to only those "permanent,
standing or continuously flowing™ bodies of water that have significant nexus to
traditional jurisdictional waters. (p. 4)

Agency Response:  See essay above.

Metropolitan Water District of Southern California (Doc. #14637)

3.160 Metropolitan requests that the Agencies evaluate adjacent waters on a case-by-case basis
because many of these water features in the arid west would not significantly affect the
(@)(I) through (a)(3) waters and would result in significant additional regulatory burdens
on agencies like Metropolitan. (p. 10)

Agency Response:  See essay above.

In addition, given the calls for additional clarity, consistency and certainty in the
comments, the intent to reduce transaction costs, and the fact that the record before
the agencies demonstrates that waters falling within today’s definition of “adjacent’
have a significant nexus to traditional navigable waters, interstate waters, or the
territorial seas, it would be inappropriate to require case-specific determinations for
adjacent waters. However, for non-adjacent waters subject to case-specific analysis,
waters may only be determined jurisdictional based on a case- specific finding of a
significant nexus.

Salt River Project Agricultural and Power District and the Salt River Valley Water
Users Association (Doc. #14928)

3.161 While "significant nexus" and “riparian areas" are defined terms in the proposed rule,
"floodplain™ is not. The proposed rule indicates that the determination of what waters are
within a floodplain and are adjacent waters due to their shallow subsurface connection
will be left to the best professional judgment of the permitting agency. This does not
provide a clear, understandable bright line between waters that are adjacent and warrant
CWA protections and waters that do not. (p. 3)

Agency Response:  See essay above.

Utility Water Act Group (Doc. #15016)

3.162 Further confusing the interpretation of “adjacency,” the Proposed Rule states that “the
agencies retain the general existing definition of adjacency and have never interpreted
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3.163

the term to include wetlands that are a great distance from a jurisdictional water.” Id. at
22,209 col. 1. After this statement, the Proposed Rule goes into a lengthy discussion
about the definition of “neighboring.” Disappointingly, this definition does not offer
clarification on this issue, or clarify “great distance,” but instead notes several other
parameters (i.e., reasonably proximate) that would make it almost impossible for a
regulated entity to contest any final interpretation of the Agencies. (p. 42)

Agency Response: See above essay.

[M]any of these “waters,” including wetlands, are likely to change hydrological
characteristics and ‘“connectivity” during most any flood period of 10 years or more.
These changes may occur due to anthropogenic and non-anthropogenic causes. Even
after performing detailed field observations, it may still be unclear whether certain areas
within a project area are adjacent to a water or have a “significant nexus” to a water. As
a result, WOTUS (including wetlands) and “connections” may appear for a short period
of time only to be displaced by uplands for several years thereafter. An area within the
floodplain that may have been an upland in past years could certainly transition into a
wetland or WOTUS that would then trigger the need for a Corps permit by the most
recent field evaluation if there are any impacts to the feature(s). The more a floodplain
and a stream is subject to anthropogenic effects (e.g., development; city, county, or state
manipulation of road construction; stream channelization; and installation of concrete
flumes), the greater the likelihood that changes affecting hydrological characteristics of
the floodplain will occur. (p. 54)

The Agencies’ reliance on case-by-case determinations and the exercise of discretion and
judgment to determine CWA jurisdiction will come at great expense and is completely
contrary to one of the stated goals of this Proposed Rule, which is to “make the process of
identifying ‘waters of the United States’ less complicated and more efficient.” 79 Fed.
Reg. at 22,190 col. 3 (emphasis added). Instead, reliance on subjective criteria will enable
the Agencies to continue to 45 make inconsistent (and unfair) determinations of
jurisdiction, see supra pp. 25-26, potentially even causing the jurisdictional status of a
single feature to change over time.

Agency Response: See essay above.

In addition, the agencies have retained only in specified circumstances the current
practice of case specific significant nexus determinations. Therefore, agencies
disagree that the rule comes at a great expense and is contrary to the stated goals.
For further information see the Economic Analysis, preamble and TSD. The
agencies have also provided revised and expanded definitions within the rule and
the preamble that they believe provide the desired clarity.

Additionally, changing hydrological and other characteristics is always a possibility
and not a reason to forgo regulation based on connectivity. The CWA 404 program
recognizes that site characteristics can change; this is nothing new. Corps
Regulatory Guidance Letter (RGL) 05-02 reaffirms that all approved geographic
jurisdictional determinations completed and/or verified by the Corps must be in
writing and will remain valid for a period of five years, unless new information
warrants revision of the determination before the expiration date, or a District
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Engineer identifies specific geographic areas with rapidly changing environmental
conditions that merit re-verification on a more frequent basis.

Montana-Dakota Utilities Co. (Doc. #15066)

3.164 The proposed rule does not provide a limit for the extent of riparian areas or floodplains,
but leaves it to the agencies' "best professional judgment” to determine the appropriate
area or flood interval. The proposal also fails to provide the limits of "shallow
subsurface hydrological connections” that can render a feature jurisdictional but instead
leaves that analysis to the best professional judgment of the agencies. Through use of the
broad definition of "tributary"” the agencies will extend jurisdiction to any channelized
feature, wetland, lake or pond that directly or indirectly contributes flow to navigable
waters, without any consideration of the duration or frequency of flow or proximity to
navigable waters. (p. 5)

Agency Response:  See above essay.

The agencies have also revised the definition of “tributary” in response to comments
seeking greater clarity, consistency, and certainty. For example, the terms tributary
and tributaries each mean a water that contributes flow, either directly or through
another water (including an impoundment identified in paragraph (a)(4) of the
rule), to a water identified in paragraphs (a)(1) through (3) of the rule that is
characterized by the presence of the physical indicators of a bed and banks and an
ordinary high water mark. These physical indicators demonstrate there is volume,
frequency and duration of flow sufficient to create a bed and banks and an ordinary
high water mark, and thus to qualify as a tributary. Additional discussion is
provided in the preamble to today’s rule and the TSD.

NiSource Inc. (Doc. #15112)
3.165 Additional uncertainty is created by:

eextending the concept of “adjacency” to non-wetlands without providing a limit to
“waters” that can be considered adjacent,
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* relying on vague and undefined concepts such as “floodplain,” “riparian area,” and
“shallow subsurface hydrologic connection” to identify “adjacent waters,” (p. 4)

Agency Response: See essay above.

Northern Colorado Water Conservancy District (Northern Water), Berthoud, Colorado (Doc.

#15114)

3.166 The rule's categorical approach to neighboring/adjacent waters is overly broad. The
regulated public should be provided the opportunity to demonstrate that there is not a
hydrologic connection or nexus sufficient to establish CWA jurisdiction on a case
specific basis f or these types of waters. Should the agencies proceed to make these
waters jurisdictional-by-rule, the rule should be revised to incorporate specific criteria
for physical proximity to establish all area as "adjacent” or "neighboring,"” and to provide
clearer definitions f or "riparian area™ and "floodplain zone." (p. 8)

Agency Response:  See essay above.
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Eagle River Water & Sanitation District (Doc. #15116)

3.167 [T]he proposed rule should also clarify that the 1/10 acre and 1/3 acre loss of wetlands
limits continue to apply only to wetlands and is not an expansion that would include
currently non-jurisdictional uplands that are located within a floodplain. (p. 6)

Agency Response: This rule is a definitional rule and thereby does not alter
existing federal agency CWA regulatory permit programs. This rule will have no
effect on the 1/10 acre and 1/3 acre limits. Consequently, if a feature is determined
not to be a “water of the United States” that feature is not jurisdictional and not
subject to permit requirements under the CWA.

Illinois Fertilizer & Chemical Association (Doc. #15129)

3.168 “Other waters” and “adjacent waters” should be subject to a case specific analysis of
whether they qualify as a “water of the U.S.” The U.S. Supreme Court has only said
“adjacent wetlands” are automatically jurisdictional under the Clean Water Act. (p. 2)

Agency Response: See essay above. In addition, the agencies disagree that all
waters meeting the definition of “adjacent” in the proposed rule should be subject to
a “case-by-case” significant nexus analysis, but instead added distance limits to the
definition of adjacency. Thus, some waters which would have been “adjacent”
under the proposed rule are subject to case-specific significant nexus analysis under
the final rule. Also see the Significant Nexus and Other Waters Compendiums, as
well as the preamble and TSD, for the agencies’ bases for designating the waters for
which a case-specific significant nexus determination must be made.

Association of Metropolitan Water Agencies et al. (Doc. #15157)

3.169 [T]he final rule language should provide a clear basis for: Defining when water is
sufficiently physically remote as to be no longer “adjacent.” (p. 3)

Agency Response: For the reasons discussed in the above essay and preamble, the
definition of “adjacent” sets such distance limitations.

Eastern Municipal Water District (Doc. #15409)

3.170 Clear identification of “floodplain™ and “riparian area” in which all “water,” not merely
wetlands, are considered “adjacent” or “neighboring” to jurisdictional water. These
important terms establish criteria for redefining water features that historically have not
been considered waters of the U.S. yet they are subjective and vague under the rule and
require more precise definition. If not able to better define, EMWD suggests not using
these terms to define waters of the U.S. (p. 6)

Agency Response:  See essay above.

Grand Valley Water Users Association et al. (Doc. #15467)

3.171 All "adjacent waters" would be categorized as jurisdictional, rather than the prior
reference to "adjacent wetlands”. "Adjacent waters" is an apparent expansion over
"adjacent wetlands" and the proposed rule also introduces a new and unclear term of
"neighboring’ into the definition of ™adjacent”. This expansion may regulate
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infrastructure that was previously not jurisdictional, regardless of whether there is a
water quality impact. (p. 3)

Agency Response: See essay above.

Washington County Water Conservancy District (Doc. #15536)

3.172 Under the Proposed Rule, “neighboring” waters include waters located within the
riparian area or floodplain of a traditional navigable water, or waters with a shallow
subsurface hydrologic connection or confined surface hydrologic connection to such a
jurisdictional water. No reasonable interpretation of Supreme Court precedent as a
whole supports such a broad, categorical approach to water bodies other than adjacent
wetlands.

This broad definition purports to categorically regulate areas of water that are clearly not
contemplated by the CWA, Supreme Court precedent, or the Agencies’ historic practice,
and that should not be regulated as a matter of policy. For example, most manmade
ditches have riparian areas and floodplains near them and have hydrologic connections to
nearby wetlands and ponds. As a result, the Agencies’ definition for “neighboring” will
bring many manmade ditches, even ditches with no direct or indirect connection to
traditional navigable waters, under the Agencies’ jurisdiction.

Such a result is not supported by the language or the policies of the CWA. The Agencies
should revise the Proposed Rule to limit “adjacent” waters to wetlands, and to limit
“adjacent” wetlands to wetlands that are “bordering” or “contiguous” to a traditional
navigable water. The CWA does not support the Agencies’ proposal to include all
“neighboring” wetlands located within the riparian area or floodplain of a traditional
navigable water as per se jurisdictional.

While the WWG disagrees with the Agencies approach to finding all adjacent waters are
jurisdictional, if the Agencies retain their use of the terms “riparian areas” and
“floodplain,” they should at a minimum clarify how the boundaries of a riparian area and
a floodplain would be determined. The Agencies’ definitions, which leave these
boundaries uncertain, should be clarified. For example, the Agencies could reference a
specific map that will be used to determine whether a waterbody is in a floodplain, such
as a map showing the 100-year floodplain (i.e., areas with a 1% risk of flooding in any
given year). The most obvious choice for such a map would be the Flood Insurance Rate
Map (FIRM) produced by the Federal Emergency Management Agency (FEMA).*® (p.
18-19)

Agency Response: See essay above.

Lower Colorado River Authority (Doc. #16332)

3.173 LCRA respectfully requests that the Agencies withdraw the portion of the Proposed
Rule that would make all adjacent waters jurisdictional waters. (p. 6)

Agency Response:  See essay above.

% See FEMA, Flood Insurance Rate Map, http://www.fema.gov/floodplain-management/flood-insurance-rate-
mapfirm (last visited Nov. 3, 2014).
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3.174 Although the Proposed Rule states that "[a]bsolutely no uplands located in 'riparian
areas' and 'floodplains' can ever be ‘waters of the United States' subject to jurisdiction of
the CWA," LCRA believes that the proposed definitions of neighboring, riparian, and
floodplain will inappropriately expand the scope of what is a jurisdictional water
contrary to the Agencies' stated intent and authority. 79 Fed. Reg. at 22,207. (p. 6)

Agency Response:  See essay above.

3.175 If the Agencies decide to adopt a definition of waters of the United States that includes
adjacent waters as jurisdictional waters, LCRA supports the approach of limiting
adjacent waters to those with a surface connection to jurisdictional waters. LCRA
believes this alternative approach provides the most clarity and allows for the most
consistent and predictable application. LCRA also believes that this approach is the only
approach out of those proposed by the Agencies that allows for the demonstration of
compliance in a reasonable manner.

LCRA encourages the Agencies to adopt this option and to revise the proposed definition
of "neighboring” in 33 CFR 328.3(c)(2) as follows: "Neighboring. The term neighboring,
for purposes of the term ™"adjacent™ in this section, includes waters with a confined

surface hydrologic connection to lecated-withinthe-riparian-area-or-floodplain-of a water
identified in paragraphs (a)(l) through (5) of this section, erwaters—within—a—shalow

subsurface-hydrologicconnection-orsuch-aqurisdictionalwaters” 79 Fed. Reg. at 22.263.

Adopting this approach removes any need for the proposed problematic definitions of
riparian and floodplain and LCRA proposes the Agencies remove these proposed
definitions entirely. See 33 CFR 328.3(c)(3) and (4), 79 Fed. Reg. at 22,263. (p. 6-7)

Agency Response: See above essay.

3.176 The Agencies' proposed definition of "riparian area" is problematic. "Riparian area" is
defined in the Proposed Rule as "an area bordering a water where surface or subsurface
hydrology directly influence the ecological processes and plant and animal community
structure in that area. Riparian areas are transitional areas between aquatic and terrestrial
ecosystems that influence the exchange of energy and materials between those
ecosystems." 79 Fed. Reg. at 22,263. The inclusion of the term riparian area adds no
additional clarity, creates opportunities for inconsistencies, and is unnecessary. LCRA
requests that the Agencies remove the term “riparian area” both from the proposed
definition of "neighboring" and the Proposed Rule. (p. 7)

Agency Response:  See essay above.

Association of Electronic Companies of Texas, Inc. (Doc. #16433)

3.177 [T]he term "plant and animal community structure” is undefined, and the Proposed Rule
fails to shed any light on what "present climactic conditions" means (e.g., in the past
year, 5 years, past few decades, century, or longer). When read together, the newly
defined terms in the Proposed Rule would mean that a WOTUS extends upstream until a
high water mark on a bed and banks can no longer be found, and also outward from a
bed and banks as far as there is an ecosystem of plant and animal life that is directly
influenced by the hydrology of the bed and banks feature. Moreover, WOTUS would
also include any area where sediment was once deposited "under present climactic
conditions” by moderate water flows. Thus, the new definitions of "neighboring,”
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"riparian,” and "floodplain™ in the Proposed Rules when read together would expand the
definition of WOTUS an even further cry from interstate waters, territorial seas, and the
traditional definition of navigable waters as described in Riverside Bayview, SWANCC
and Rapanos than would the new definition of “tributaries.”’ (p. 8)

Agency Response:  See essay above.

South Metro Water Supply Authority, Colorado (Doc. #16481)

3.178 Is it accurate to state that waters adjacent to tributaries, including non-navigable
tributaries, regardless of how remote or insubstantial the connection, are now
jurisdictional; (p. 4)

Agency Response: No. “Adjacent” waters are jurisdictional by rule because the
agencies have determined, based on the record for today’s rule that they a
significant nexus to traditionally navigable waters, interstate waters and the
territorial seas.

Northern California Association (Doc. #17444)

3.179 We believe that the term “adjacent” should only apply to waters in the riparian area or
floodplain of jurisdictional waters with confined, scientifically-verifiable and substantial
surface water connections, and should not consider shallow groundwater connectivity in
determining adjacency. This would limit agency discretion over waters outside the
riparian zone or floodplain of jurisdictional waters as either excluded or subject to the
“significant nexus” test, and would take out the subjectivity of assessing shallow
groundwater connections between adjacent water bodies. (p. 6-7)

Agency Response:  See essay above.

Xcel Enerqgy (Doc. #18023)

3.180 The proposed approach is certain to sweep in many features that have only remote and
insubstantial connections with traditional navigable waters. Waters that used to be
considered "isolated" and therefore beyond the scope of CW A jurisdiction will now be
"adjacent” and the proposed "shallow subsurface hydrologic connection or confined
subsurface hydrologic connection” language will be used to assert jurisdiction over any
wet area, including on-site ponds and impoundments. Such unbounded jurisdiction
would have major impacts for countless industrial facilities which rely on industrial
ponds for their operations. For instance, the Proposed Rule creates confusion with
facilities that have engineered stormwater management ponds that have either a direct
connection during unusual rain events or are situated such that they are in the floodplain
of the jurisdictional water and likely have a shallow subsurface hydrologic connection to
a jurisdictional water. The proposed definition would cause these engineered ponds to be
treated as Waters of the U.S. and therefore subject to CWA regulatory requirements. (p.
7)

Agency Response:  See essay above.

%" Solid Waste Agency a/Northern Cook County, 531 U.S. 159; Rapanos, 547 U.S. 715.
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North Dakota Water Users Association (Doc. #19454)

3.181 [T]he agencies expressly state that the reason ‘“adjacent wetlands” is now termed
“adjacent waters” is because the term, “adjacent wetlands” limited agency authority and
expansion of jurisdiction was needed. Under the “adjacent waters,” the term
“neighboring” is introduced which expands jurisdiction further to “riparian areas” and
“floodplains” with no definition of the same. The Water Users are concerned that the
definition of these areas is proposed to be left to the “best professional experience and
judgment” of the agencies who have historically interpreted these terms broadly, and
urge the deletion of these terms from the proposed rule. (p. 1)

Agency Response: See essay above. In addition, the comment mischaracterizes
the agencies’ reasons for revising the definition of “adjacent.” See the proposed and
final preambles and the TSD for further discussion.

Tucson Electric Power Company, UNS Energy Corporation (Doc. #19561)

3.182 We suggest the following with regards to defining the term adjacent:

e The term "adjacent"” should not apply to ephemeral drainages in a floodplain, but
apply only to jurisdictional waters, such as wetlands, with confined; scientifically
verifiable and substantial surface water connections.

e Groundwater connectivity, no matter how shallow, should not be considered in
determining adjacency.

e The rule should define a specific limit, such as exact distance in feet or miles, as
to which surface water features qualify as "adjacent™ or "neighboring."

e These changes would reduce federal expansion over waters outside riparian zones
or floodplain as either excluded from federal jurisdiction or subject to the
"significant nexus" test, and would remove the subjectivity of assessing shallow
groundwater connections between adjacent water bodies. (p. 6)

Agency Response: See essay above.

Ducks Unlimited (Doc. #11014)

3.183 Definition of “adjacent” should incorporate the concept of “functional adjacency’:
However, we cannot agree with every aspect of the proposed rule as it treats “adjacent
waters” because some appear to be inconsistent with existing science. The primary
underlying concern we have, and which affects a number of individual aspects of the
draft rule, is that it seems to consider adjacency almost wholly within the framework of
physical proximity to the nearest jurisdictional water. This narrow view of adjacency
may be administratively attractive in light of its simplicity, however it diverges too
significantly from the underlying science to be acceptable in a rule that purports to be
guided by the science. (p. 15)

Agency Response:  See essay above.

3.184 We strongly encourage that, in light of the abundant related science, adjacency be
viewed from the context of “functional adjacency.” We were glad to see that the SAB in
their September 30 letter to the Administrator articulated the same concern. (p. 16)
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The available science clearly shows then that, in many cases, the subsurface connections
emphasized in the proposed rule’s rationale for protecting physically proximate adjacent
wetlands extends far beyond the short distance that the current definitions of “adjacent”
and “neighboring” seem to imply, and that significant nexuses also exist via deeper
groundwater connections in many cases. This not only underscores the need to look
beyond distance in assessing adjacency from the scientifically more meaningful
perspective of functional adjacency, but it also raises a temporal component to the
question of adjacency, significant nexus, and the purpose of the Act. There is no question
that physical proximity is an important component of adjacency, but distance should not
override reasonable evidence of the functional connections that provide for a significant
nexus. The fact that it may take longer for water to move through subsurface avenues
from wetlands within a region to jurisdictional waters should not in itself disqualify these
wetlands from being jurisdictional by rule as being adjacent. It should not matter whether
or not an impairment to the physical, chemical or biological integrity of jurisdictional
water would occur in a month, year, or even 10 or 100 years. If the significant nexus is
known or can be reasonably inferred to exist based on available science, the integrity of
the future downstream waters, not to mention the health and welfare of future citizens,
should be protected now.

Thus, we believe that demonstrated linkages between wetlands, groundwater and
navigable waters within a broad variety of wetland categories and across a diversity of
landscapes and regions, indicate that adjacency and significant nexus should be
interpreted from a functional perspective if the purposes of the Act and the welfare of our
citizens are to be benefited. From that perspective, we strongly support the SAB’s
recommendation that the definitions associated with adjacent waters be revised to
recognize the scientifically demonstrated functional relationships that provide for a
significant nexus.

In that light, we are concerned about the agencies’ statement that, “a determination of
adjacency based on shallow subsurface or confined surface hydrologic connection outside
the riparian area or floodplain requires clear documentation.” For some areas, science
exists to support the contention that these connections exist across broad areas including
many wetlands. But, depending upon the scale of a jurisdictional decision, the
information might not be considered by some regulators to rise to the level of “clear
documentation.” Furthermore, and again depending upon the application of such a
direction for “clear documentation,” this requirement may go beyond Justice Kennedy’s
expectation that the regulation “rests upon a reasonable inference [emphasis ours] of
ecologic interconnection.” (p. 17-18)

At the same time, we recognize that there are some ecoregions or landscapes in which the
soils, geology, and other characteristics would lead to the reasonable inference that even
functional adjacency would not extend very far from the jurisdictional water. This
variability in the relationship between distance and the reasonable inference of a
significant nexus provides another indication of the benefits of doing a priori significant
nexus assessments of at least some of the Nation’s key ecoregions. These a priori
analyses would allow identification, by rule, of those ecoregions for which a presumption
of significant nexus between its wetlands, in the aggregate, and other jurisdictional waters
would be reasonable, and thereby in turn provide a greater degree of clarity, certainty,
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and predictability regarding CWA jurisdiction within those landscapes. We will address
this suggestion in more detail in our treatment of “other waters” to follow. (p. 18-19)

[A] prior ecoregional assessments could greatly increase clarity and certainty, as well as
greatly streamlining administration of the Act because wetlands in some landscapes
(including but not limited to the above-cited Gulf Coast, Platte River and tributaries
region, and similar circumstances) that are situated far beyond the floodplain or riparian
area could be determined to be “neighboring” by virtue of functional adjacency and the
significant nexus via subsurface connectivity. They could thus be designated as
jurisdictional by rule, therefore obviating the need for many time-consuming and costly
case specific analyses. The available and emerging science in many systems strongly
supports such an approach. (p. 19-20)

3.185 We agree with the agencies’ finding, based on the weight of the scientific evidence
presented in the Report and the proposed rule’s Appendix, that adjacent waters such as
riparian and floodplain waters “significantly affect the chemical, physical, and biological
integrity of (a)(1) through (a)(3) waters” due to the existence of a significant nexus.

Based on the available science related to connectivity, however, we disagree with the
almost exclusive emphasis placed on physical proximity to navigable waters within the
definition of “adjacent.” We strongly encourage that, in light of the abundant related
science and the view of the SAB regarding the narrow view of adjacency applied within
the proposed rule, adjacency should be viewed from the more scientifically appropriate
context of “functional adjacency.” For example, while it might take years or even
decades for water to travel through subsurface pathways from wetlands to navigable
waters, the impact and importance of those connections are very often nevertheless
significant and can affect not only the integrity of the receiving waters, but also the health
and welfare of future generations of citizens. Thus, interpretation of “adjacency” must not
be narrowly restricted based on physical proximity.

The science strongly indicates that riparian waters almost universally have a significant
hydrologic connection and nexus with the jurisdictional waters that are usually adjacent,
in the sense of both physical and functional proximity. Thus, the general goal of
categorically incorporating riparian and floodplain waters as jurisdictional “adjacent
waters” within the definition of “neighboring” is appropriate. However, the relationships
between and definitions of “neighboring” and adjacent require additional clarification
given some apparent inconsistencies among their definitions and conflicts with some
important aspects of the science that supports the existence of a significant nexus in many
cases. (p. 75-76)

Agency Response: See essay above. In addition, the science available today does
not establish that waters beyond those identified in (a)(1) - (a)(6) are jurisdictional
by rule under the CWA, but the agencies’ experience and expertise indicate that
there are waters within the categories described in (a)(7) and (a)(8) where the
science demonstrates that they often have a significant effect on downstream
navigable waters, interstate waters, or territorial seas, either alone or in
combination with similarly situated waters. See also the Other Waters, Science and
Significant Nexus compendiums.
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The Wildlife Society (Doc. #14899)

3.186 Language in the proposed rule indicates that adjacency is based in large part on a water
body's physical location on the landscape, while available science clearly finds that the
strength of connectivity between water bodies is based on ecological relationships.
Therefore, the EPA should consider emphasizing the importance of functional
adjacency, instead of relying almost solely on geographical proximity.

We also suggest adding the word “levee” in this definition as levees in floodplains of
rivers are common structures which separate adjacent waters and navigable waters. (p. 2)

Agency Response: See essay above. Additionally, the agencies did not add “levee”
to the rule language because it is unnecessary. The preamble to the rule and the
TSD make clear that levees are features “like” dikes and berms and thus are
already referenced in the definition of “adjacent.”

Earthjustice (Doc. #14564)

3.187 Earthjustice generally supports the inclusion of “adjacent waters” (and neighboring
waters) as waters of the U.S. as consistent with the science and the mandate of the Clean
Water Act. See, e.g., Connectivity Report at 1-9 to 1-10; Member Comments, Brooks at
17. However, the proposed rule primarily limits “adjacent” waters to those that are close
in terms of distance. As the SAB members point out, this is too limiting and not
supported by the science. In keeping with the scientific assessment, it is more
scientifically accurate to provide that adjacency is the outer extent of the floodplain and
includes all riparian areas. Members Comments, Kolm at 34 (“Distance to water body
frequently is not the story”); Rains at 71; Rosi-Marshall at 82 (“River ecologists have
known for a long time that it is more appropriate to think of rivers as part of a larger
landscape or ‘riverscape’ comprised of a river’s mainstem and adjacent floodplain or
wetland habitats”) (emphasis added); Sullivan at 86 (*“...the scientific literature
unequivocally supports the finding that floodplains and waters and wetlands in
floodplain and riparian settings support the physical, chemical and biological integrity of
downstream waters” and “[a]lthough distance can be one measure to help ascertain the
degree of hydrological connectivity, biological and chemical connectivity should also be
considered”). Adopting a more scientifically grounded interpretation of adjacency is
required by the Act, and is also a permissible and reasonable interpretation. Conversely,
excluding these waters would not be a reasonable interpretation—nor would it be
reasoned decisionmaking supported by the record. (p. 7)

Agency Response: See essay above.

National Wildlife Federation (Doc. #15020)

3.188 We support the agencies’ continued reliance on the existing definition of “adjacent,”
meaning “bordering, contiguous or neighboring.” Under the Corps’ existing rules (and
related case law and agency precedent), “[w]etlands separated from other “waters of the
United States by man-made dikes or barriers, natural river berms, beach dunes and the
like are ‘adjacent wetlands.’”’33 CFR 328.3(c). We concur with the agencies’ emphasis
that the presence of man-made barriers as well as natural river berms and beach dunes
do not sever the hydrological and ecological interconnections between wetlands and
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adjacent jurisdictional waters. 79 Fed. Reg. 22207, 22210, 22243-46. °® While this key
factor in determining adjacency is explicit in the agencies’ long-standing regulatory
definition of “adjacent,” it has at times been overlooked in the field, leading to
inconsistent jurisdictional determinations and compromised protections for important
wetland systems.*® Clarification and documentation of the legal and scientific basis for
this important principle of adjacency provide increased certainty and better protection
for important wetland systems. Extending the existing adjacent wetlands term to non-
wetland adjacent waters is fully consistent with the science and law as noted above. (p.
46)

Agency Response: See essay above. The agencies agree with the commenter
regarding the benefits of increased clarity regarding separations and the change
from adjacent “wetlands” to “adjacent waters” and this comment provides
additional support for these approaches.

American Rivers (Doc. #15372)

3.189 We support the determination of categorical jurisdiction over adjacent waters as opposed
to just adjacent wetlands. In order to best delineate the adjacent waters’ we propose that
the Agencies not further specify a floodplain as identified by a mandatory flood
recurrence interval (e.g. 100- year floodplain), but instead use the best information and
technology available to determine individual floodplains. We also believe that
subsurface hydrologic connections should be more clearly defined and that confined
surface connections should receive a significant nexus determination instead of being
categorically excluded. (p. 2)

Agency Response: See essay above. In addition, the agencies have retained the
change from “adjacent wetlands” to “adjacent waters.” In clarifying the definition
of neighboring, the Agency did mandate use of the 100-year floodplain for the
reasons explained in the preamble and TSD.

Natural Resources Defense Council et al. (Doc. #15437)

3.190 In general, we support the overarching approach the agencies have proposed for defining
adjacency — considering waters to be “adjacent” if they are within the floodplain of a
covered water, are in the covered water’s riparian area, or are connected to the covered
water by confined surface or shallow subsurface flow. The agencies have no reasonable
basis for requiring a certain degree of proximity in order for a water body to qualify as
“adjacent,” or for disregarding shallow subsurface connections. Indeed, the Science
Advisory Board expressly explained why doing so would be unreasonable:

Importantly, the available science supports defining adjacency or determination of

% Courts have confirmed that severances of surface hydrological connectivity do not defeat jurisdiction or
adjacency. In Healdsburg, the overtopping of a levee separating the pond and wetland from the nearby river were
rare events and most hydrologic connection was subsurface. See Healdsburg, 496 F.3d at 1000. Additionally, the
Federal Appeals Court for the Eleventh Circuit found that, “[M]an-made dikes and barriers separating wetlands from
other waters of the United States do not defeat adjacency.” Banks, 115 F.3d. at 921 (emphasis added) (citations
omitted). In United States v. Tilton, the Eleventh Circuit also found jurisdictional existed over wetlands that were
separated from an adjacent river by an earthen berm at least thirty feet wide. 705 F.2d 429.

% See, e.g.,Courting Disaster at 13 and 20.
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adjacency on the basis of functional relationships, not on how close an adjacent water is
to a navigable water. The Board also notes that local shallow subsurface water sources
and regional groundwater sources can strongly affect connectivity. Thus, the Board
advises the EPA that adjacent waters and wetlands should not be defined solely on the
basis of geographical proximity or distance to jurisdictional waters.*

With respect to defining floodplain by reference to a specified interval, we support
incorporating a more standardized process into the rule and relying less on the judgment
of field staff. Because the SAB points out that important aspects of physical connectivity
-- such as storage, peak flow attenuation, and sediment and wood transport and/or
deposition -- occur due to low-frequency flooding and occur “on a decadal or centennial
return interval,”® we suggest that the 100-year floodplain be seriously considered as a
component of defining adjacency. We understand, however, that existing Federal
Emergency Management Agency maps are both incomplete and in many places
inaccurate, such that they should not be the conclusive basis for identifying waters’
floodplains; instead, the agencies’ definition should encourage the use of all available and
reliable evidence to identify the extent of the 100-year floodplain. (p. 62-63)

Agency Response: See above essay. This comment provides additional support for
the agencies’ decision to specify use of the 100-year floodplain in the definition of
“adjacent.” The comment also provides further support for the agencies'
approach to consideration of shallow subsurface connections. See Subsurface
Connections essay.

Defenders of Wildlife and Patagonia Area Resource Alliance (Doc. #16394)

3.191 The definition of wetlands should be strengthened to the extent that the current proposed
definition defines adjacency solely based on distance, rather than hydrologic
relationships. Adjacency should be defined by actual hydrological connections and
effects to downstream waters, which would include the outer extent of riparian and
floodplain areas and groundwater connections. See SAB letter at 2-3; Member
Comments, Dr. Kenneth Kolm, at 34 (“Distance to water body frequently is not the
story.”); Member Comments, Dr. Mazeika Sullivan, at 86 (“Although distance can be
one measure to help ascertain the degree of hydrological connectivity, biological and
chemical connectivity should also be considered.”). (p. 9)

Agency Response: See essay above.

3.192 In addition, in addressing non-floodplain wetlands, adjacency should not be limited to
those that have a ‘“shallow subsurface hydrologic connection or confined surface
hydrologic connection.” See proposed subsection (u)(2) (defining “neighboring”);
Member Comments, Dr. Allison Aldous, at 2; Dr. Kenneth Kolm, at 33, 39 (noting that
limiting the definition to “shallow subsurface hydrologic connection is not consistent
with the science”). The SAB recommended that EPA consider the “four pathways by
which non-floodplain wetlands can be connected to downstream waters: via surface
water and subsurface (shallow or deep groundwater) flowpaths, or through the
movement of biota.” SAB Review at 58. These connections may heavily influence

% SAB Rule Review at 2-3
81 SAB Connectivity Review at 41
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downstream waters. “Many watersheds have a large number of non-floodplain wetlands
that are collectively responsible for: the maintenance of base flows; the attenuation of
floods; the production of organic material that fuels downstream food webs; and the
trapping or removal of sediments, nutrients and contaminants that would otherwise
contribute to the degradation of the physical, chemical, or biological integrity of
downgradient waters.” SAB Review at 56; id. at 6 (“[T]he SAB finds that the scientific
literature provides ample information to support a more definitive statement (i.e.,
numerous functions of non-floodplain waters and wetlands have been shown to benefit
the physical, chemical, and biological integrity of downgradient waters)”); id. at 55-56
(discussing gradient of connectivity for non-floodplain wetlands and downstream
waters). (p. 9)

Agency Response: See essay above and the Significant Nexus and Other Waters
Compendia, as well as the preamble and TSD, for the agencies’ bases for
designating the waters for which a site-specific significant nexus determination must
be made and responses to comments regarding what types of connections are
appropriate to consider in making such determinations.

Waterkeeper Alliance et al. (Doc. #16413)

3.193 We support the inclusion of “adjacent waters” into the definition of “waters of the
United States.” The inclusion of adjacent waters is generally consistent with the science
and law,®® but needs to be modified in accordance with the scientific analysis to ensure
that adjacency includes the outer extent of the floodplain and all riparian areas.®®
Similarly, the agencies should amend and clarify their approach to groundwater as it
relates to adjacent waters and how it is considered in the Proposed Rule to conform to
the extensive comments of the individual SAB members. Further, the agencies need to
remove the categorical groundwater exemption from the Proposed Definition. The
agencies should incorporate a more robust definition of adjacent that fully considers the
four dimensional hydrologic connectivity and effects on downstream waters as discussed
extensively in the Connectivity Report. (p. 40-41)

Agency Response: See essay above and responses to comment in the Exclusions
compendium above.

The Association of State Wetland Managers (Doc. #14131)

3.194 Definition of all adjacent waters and wetlands as jurisdictional will increase regulatory
predictability, and eliminate the need for more cumbersome case-by-case decisions
regarding jurisdiction. The proposed rule and associated documentation cite key
ecological services provided by adjacent waters, and provide a clear nexus with

%2 See, e.g., Connectivity Report, supra note 3, at 1-9 to 1-10; Member Comments, supra note 72, Brooks at 17

% Members comments, supra note 72, Kolm at 34 (“Distance to water body frequently is not the story™); Rains at
71; Rosi-Marshall at 82 (“River ecologists have known for a long time that it is more appropriate to think of rivers
as part of a larger landscape or “riverscape” comprised of a river’s mainstem and adjacent floodplain or wetland
habitats) (emphasis added); Sullivan at 86 (“...the scientific literature unequivocally supports the finding that
floodplains and waters and wetlands in floodplain and riparian setting support the physical, chemical and biological
integrity of downstream waters” and “(a)lthough distance can be one measure to help ascertain the degree of
hydrological connectivity, biological and chemical connectivity should also be considered”).
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navigable waters of the United States. In an era of more extreme and unpredictable
climate conditions, these critical resources that buffer against flood and drought, and
maintenance of habitat connectivity, are more critical than ever.

We would note that while we support the definition of adjacent waters and wetlands on
the basis of shallow subsurface connections, it is our understanding that the proposed rule
does not regulate groundwater per se, and our support is predicated on this understanding.

(p.2)

Agency Response: See essay above. The commenter is correct that groundwater
is not jurisdictional under today’s rule.

Center for Rural Affairs (Doc. #15029)

3.195 Consider limiting adjacent waters to include only waters located in floodplains and
riparian areas of jurisdictional waters if specific parameters for confined surface and
shallow subsurface connections cannot be codified in the final rule. (p. 6)

Agency Response:  See essay above.

Rock the Earth (Doc. #12261)

3.196 While RtE supports the ecoregion approach laid out in the Proposed Rule, we do not
agree that with the contrary position that waters located outside an ecoregion is
necessarily nonjurisdictional. ® The Proposed Rule states that “"the agencies recognize
that in specific circumstance, the distance between water bodies may be sufficiently far
that even the presence of a hydrologic connection may not support an adjacency
determination.” ® This limits the application of adjacency to some quantified distance.
The Rule also places geographic limits on adjacency via its very definition. Adjacent is
defined as "bordering, contiguous or neighboring."® Again, this definition focuses on a
physical, and quantified limit to the scope of adjacency. The EPA proposes to further
define "neighboring"” as "waters located within the riparian area or floodplain of a water
identified in paragraphs (a)(1) through (5) of this section, or waters with a shallow
subsurface hydrologic connection or confined surface hydrologic connection to such a
jurisdictional water." ' (p. 8)

Agency Response:  See essay above.

Clean Water Action et al. (Doc. #14884)

3.197 We urge the Agencies to strengthen the final rule by further clarifying that important
wetlands and other waters located beyond floodplains are also categorically protected
under the Clean Water Act. Millions of small streams and wetlands provide most of the
flow to our most treasured rivers, including the Farmington, Thames, Connecticut, and
Housatonic Rivers. If we do not protect these streams and wetlands, we cannot protect
and restore the lakes, rivers and bays on which communities and local economies

% Definition of "Waters of the United States" Under the Clean Water Act, 79 Fed. Reg. 22188, 22208, 22215.
% 1d. at 22208.

%0 1d. at 22207.

%7 1d. at 22263 (citing §328.3 (c)(2)).
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depend. Leaving critical water resources vulnerable jeopardizes jobs and revenue for
businesses that depend on clean water, including outdoor activities like angling and
water-based recreation. (p. 2)

Agency Response: See essay above and Other Waters compendium. In addition,
the science available today does not establish that waters beyond those identified in
(a)(1) - (a)(6) are jurisdictional by rule under the CWA, but the agencies’ experience
and expertise indicate that there are waters within the categories described in (a)(7)
and (a)(8) where the science demonstrates that they often have a significant effect on
downstream navigable waters, interstate waters, or territorial seas, either alone or
in combination with similarly situated waters

Conservancy of Southwest Florida (Doc. #14980)

3.198 Wetlands are a vital component of our nation’s waters. They filter pollutants, recharge
aquifers, and provide flood protection and wildfire habitat for numerous aquatic,
terrestrial and avian species. The Conservancy supports that adjacency does not require
a permanent, unbroken hydrological connection to traditional navigable waters (TNW),
that wetlands physically separated from jurisdictional waters can still be adjacent, and
that wetlands located within the riparian area of floodplain of a jurisdictional water will
generally be considered neighboring, and thus adjacent.

Furthermore, we support the proposed language which revises the existing jurisdictional
category of adjacent wetlands to include adjacent waters. The proposed definition of
neighboring which includes waters within floodplains and riparian areas, will provide
further clarity in making jurisdictional determinations for waters such as ponds and small
lakes, and including wetlands.

The Conservancy also strongly supports the recognition that some adjacent waters may
be located outside of a floodplain or riparian area, but that shallow subsurface
connections or confined surface hydrological connections would provide sufficient
evidence for a jurisdictional determination under the definition of neighboring. (p. 3-4)

Agency Response: This comment provides further support for the general
importance of protecting wetlands. See essay above.

Idaho Conservation League (Doc. #15053)

3.199 ICL generally supports the inclusion of “adjacent waters” (and neighboring waters) as
waters of the U.S. as consistent with the science and the mandate of the Clean Water
Act. See, e.g., Connectivity Report at 1-9 to 1-10; Member Comments, Brooks at 17.
However, the proposed rule primarily limits “adjacent” waters to those that are close in
terms of distance. As the SAB members point out, this is too limiting and not supported
by the science. In keeping with the scientific assessment, it is more scientifically
accurate to provide that adjacency is the outer extent of the floodplain and includes all
riparian areas. Members Comments, Kolm at 34 (“Distance to water body frequently is
not the story”); Rains at 71; Rosi-Marshall at 82 (“River ecologists have known for a
long time that it is more appropriate to think of rivers as part of a larger landscape or
‘riverscape’ comprised of a river’s mainstem and adjacent floodplain or wetland
habitats™) (emphasis added); Sullivan at 86 (“...the scientific literature unequivocally
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supports the finding that floodplains and waters and wetlands in floodplain and riparian
settings support the physical, chemical and biological integrity of downstream waters”
and “[a]lthough distance can be one measure to help ascertain the degree of hydrological
connectivity, biological and chemical connectivity should also be considered”).
Adopting a more scientifically grounded interpretation of adjacency is required by the
Act, and is also a permissible and reasonable interpretation. Conversely, excluding these
waters would not be a reasonable interpretation—nor would it be reasoned
decisionmaking supported by the record.

ICL disagrees with EPA’s treatment of groundwater and urges EPA to better clarify the
situation with respect to groundwater—both generally and as it applies to adjacent
waters—in keeping with the science regarding the functioning and connectivity of
groundwater and surface water. In particular, ICL refers EPA to the many comments of
individual members of the SAB on this point. See also section I.LA. below. EPA’s
discussion of when or why groundwater is included in the definition of adjacent waters is
confusing and somewhat in conflict with its later attempt to categorically exclude
groundwater from the definition of waters of the U.S. Both of these attempts to strictly
circumscribe the protections afforded by the Clean Water Act will leave important
groundwater resources that affect surface waters unprotected. ICL urges EPA to
incorporate a more full definition of adjacency that is defined by the outer extent of
riparian and floodplain areas and to include surface and subsurface connections and
hydrology in a manner discussed by members of the SAB that focuses on actual
connections and effects to downstream waters as opposed to the less specific descriptions
offered. (p. 8-9)

Agency Response: See essay above. For the agencies’ responses to comments
regarding groundwater, see the Subsurface Connections essay and the Exclusions
compendium.

Tulane Environmental Law Clinic; and Tennessee Clean Water Network; et al (Doc. #15095)

3.200 The definition should cover adjacent waters in a manner that is consistent with the
science, and should not limit coverage solely based on vague notions of close proximity.

(p. 2)
Agency Response:  See essay above.

Western Pennsylvania Conservancy (Doc. #15202)

3.201 [R]elying on clear and/or scientifically-founded definitions for neighboring, floodplain
and riparian area as supporting concepts for determining adjacency is essential. Without
this clarity, terms related to categorically jurisdictional waters would be left undefined
and open to interpretation, undermining the intent of this proposed rule. The draft
science report's findings support all of the proposed definitions of these terms. (p. 2)

Agency Response:  See essay above.

Columbia Riverkeeper (Doc. #15210)

3.202 Impounding an otherwise-jurisdictional “adjacent water” does not somehow make that
water non-jurisdictional. Such a result does not even comport with the “significant
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nexus” test. Additionally, the proposed rule creates a perverse incentive to impound and
pollute adjacent waters. (p. 2)

Agency Response: See essay above. The agencies have further clarified the
definition of “adjacent waters” in particular by including impoundments as an
example of “all waters” based on science and in response to comments seeking
greater clarity, consistency, and certainty. For further detail, see responses to
similar comments as well as the preamble and TSD.

Anacostia Riverkeeper et al. (Doc. #15375)

3.203 Waterkeepers Chesapeake urges EPA to incorporate a more full definition of adjacency
that is defined by the outer extent of riparian and floodplain areas and to include surface
connections and hydrology in a manner discussed by members of the SAB that focuses
on actual connections and effects to downstream waters as opposed to the less specific
description s offered. (p. 7)

Agency Response: See essay above and responses to similar comments regarding
riparian and floodplain areas. Also see the Significant Nexus Compendium, as well
as the preamble and TSD, for the agencies’ guidance on how such connections
should be evaluated.

Eastern Municipal Water District (Doc. #15544)

3.204 Clear identification of “floodplain” and “riparian area” in which all “water,” not merely
wetlands, are considered “adjacent” or “neighboring” to jurisdictional water. These
important terms establish criteria for redefining water features that historically have not
been considered waters of the U.S. yet they are subjective and vague under the rule and
require more precise definition. If not able to better define, EMWD suggests not using
these terms to define waters of the U.S. (p. 6)

Agency Response:  See essay above.

Wisconsin Wetlands Association (Doc. #15629)

3.205 The proposed definition of adjacent is appropriate if intended to capture only waters in
close physical proximity to, or subject to bi-directional exchange with, waters identified
in (s)(1) through (5). It does not account for the many circumstances where evidence of
hydrologic connections (i.e., shallow subsurface or groundwater flow) at greater
distances is present.

The definition of the term “neighboring” does appear to cover waters with more distant
hydrologic connections, but this may be confusing since it is inconsistent with the
colloquial usage of the term.

The EPA Science Advisory Board suggests modifying the definition of adjacent to
include “functional adjacency” as a way to ensure coverage for the types of hydrologic
connections described above. We support the intent of their request and suggest that a
more straightforward approach would be to insert the term “or hydrologically connected”
after the word “adjacent” in section (s)(6).

The definitions for adjacent and neighboring did not account for situations where
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wetlands or other waters have been physically disconnected from a waterway or
floodplain due to incision, mass wasting, or other types of impairments. In many cases,
these perched areas still contribute water to incised channels through unidirectional sub-
surface flow. Acknowledging these areas as Waters of the U.S. is consistent with the
intent of the Clean Water Act to restore and maintain the chemical, physical, and
biological integrity of the nation’s waters. We encourage you to clarify that these waters
also meet the definitions of adjacent or neighboring. (p. 2)

Agency Response: See essay above. The agencies’ determined that adjacent
waters as defined in the rule have a “significant nexus” consistent with language in
Riverside Bayview, SWANCC and Rapanos, and with the goals, objectives, and
policies of the CWA. The definition reflects that not all waters have a requisite
connection to traditional navigable waters, interstate waters, or the territorial seas
sufficient to be determined jurisdictional. The agencies did not make the change
recommended by the commenter because, among other things, as discussed in
the Science Report, connectivity is on a gradient, but such hydrologic connections
are relevant when making a case-specific significant nexus determination under
(2)(8) of the rule.

Requlatory Environmental Group for Missouri (Doc. #16337.1)

3.206 Contrary to EPA’s statement that the proposed rule makes no changes to the existing
definition of the term ‘“adjacent,” the Proposed Rule in our view vastly expands this
category by asserting jurisdiction over “all waters” rather than “all wetlands” that are
adjacent to navigable waters or a tributary thereof.?® There is a huge difference between
“all waters” and “all wetlands.” In addition, the Proposed Rule expands the concept of
adjacency by adding new and very broad definitions of “floodplain,” and “riparian area.”
The two new terms are breathtakingly vague and broad, supporting an impermissible
expansion of WOTUS. Missouri, with hundreds of miles of land bordering the two
longest rivers in North America, will see a massive expansion of jurisdictional waters
with no concomitant protection of the environment.

These new definitions do not reflect current practice. Currently, not all waters in a
floodplain are considered jurisdictional. The proposed expansion of jurisdiction from
“adjacent wetlands” to “adjacent waters” will cause uncertainty regarding the status of
wetlands, ponds, water storage systems, and water conveyance that lie in a floodplain or
riparian area or that have groundwater connection, however distant, or where waters can
move over land to a navigable water. (p. 6)

Agency Response:  See essay above.

The River Alliance of Wisconsin (Doc. #16344)

3.207 RECOMMENDATION: River Alliance recommends the EPA adopt a definition of
adjacent in subsection (u)(1) that incorporates the SAB’s descriptions of connectivity
and incorporates the flowpath framework.

River Alliance supports efforts to revise the definition of adjacent to no longer limit

% 79 FR Page 22189 and 22199 (April 21, 2014)
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consideration to just wetlands. We do recommend, however, that EPA look to the
findings of both its “Connectivity Report” and the SAB Review to establish a science-
based definition of adjacency. The proposed definition of adjacent is based mainly on
physical proximity. The intent of subsection (s)(6) is to acknowledge that waters
separated by land may be intricately connected and adjacent waters need to be protected
in order to protect the physical, chemical and biological integrity of downstream waters.

Connectivity is not a simple question of proximity; there is a “gradient of connectivity
that is a function of the frequency, duration, magnitude, predictability, and consequences
of physical, chemical, and biological connections. The SAB recommends that the
conclusions and findings concerning ephemeral, intermittent, and perennial streams be
quantified when possible, related to the four dimensions of connectivity (longitudinal,
lateral, vertical and temporal), and discussed with additional detail on biogeochemical
transformations and biological connections. (SAB Review, Executive Summary, p.3)

Our practical concern with the proposed definition is that it does not take into
consideration scale at which one looks at the landscape. Bodies of water that are not in
close proximity may be connected hydrologically through subsurface flow, connected
only part of the year or during periodic occurrences. While this may not seem important,
the aggregate impact of degradation of these waters impacts the physical, chemical and
biological integrity of downstream waters as defined in (s)(1)-(s)(3). (p. 3)

Agency Response: See essay above. As discussed, the agencies have revised the
definition of “adjacent,” in particular the definition of “neighboring,” in response to
the many commenters seeking greater clarity, consistency, and certainty. Waters
that do not fall within any of the categories identified in (a)(1) through (a)(6) are
jurisdictional if they meet the criteria set out in (a)(7) or (a)(8) and are not
specifically excluded. The rule does address the commenter's concern; for example,
""the term 'significant nexus' means that a water, including wetlands, either alone or
in combination with other similarly situated waters in the region, significantly affects
the chemical, physical, or biological integrity of"* an (a)(1) - (3) water. See also the
Significant Nexus and Other Waters compendiums.

Missouri Coalition for the Environment (Doc. #16372)

3.208 MCE fully supports the proposed Rule’s clarification that wetlands are important
jurisdictional waters, although it would like to see additional guidance in the final rule
regarding some of the terms in the proposed Rule. For example, the definition of
“adjacent” is somewhat circular, leaving it widely open to interpretation and hard to
delineate.®® Adjacency should be determined from a functional approach, based on
interconnectivity and the nexus between the waters in question and not based on
physical distance.” Similarly, the term “similarly situated” in the context of determining
significant nexus requires better explanation.”* Terms like “sufficiently close together”
and “sufficiently close” that are used to define “similarly situated” may cause confusion

%9 at 22,263 (defining “adjacent” as “bordering, contiguous or neighboring”).

" This could be clarified in either the definition of “adjacent” or the sub-definition of “neighboring."

™79 Fed. Reg. at 22,263 (defining “significant nexus” and explaining that waters are “similarly situated when they
perform similar functions and are located sufficiently close together or sufficiently close to a “water of the United
States”).
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if the final rule does not explain that, here too, physical distance is not the determinative
factor.” Instead, the focus should be on the “similar functions” that these waters
perform and their ability to collectively affect the chemical, physical, or biological
integrity of traditional navigable waters. The future status of wetlands depends upon the
protections of the CWA, and the final rule should clarify as unambiguously as possible
that wetlands are jurisdictional waters of the United States. (p. 5-6)

Agency Response: See essay above. Also, the agencies address comments calling
for greater clarity for “similarly situated,” “sufficiently close together,” and
“sufficiently close” in the Significant Nexus and Other Waters compendiums, the
preamble and the TSD.

Charles River Conservancy et al. (Doc. #16453)

3.209 Our organizations and businesses support the proposed rule for the clear protections it
restores to headwaters, intermittent and ephemeral streams, and to wetlands and other
waters located near or within the floodplain of these tributaries. We urge the Agencies to
strengthen the final rule by further clarifying that important wetlands and other waters
located beyond floodplains are also categorically protected under the Clean Water Act.

(p. 1)

Agency Response: The final rule provides that some waters that may be beyond
the floodplain are categorically protected; for example, waters within 100 feet of an
(a)(1) through (a)(5) water are 'neighboring” regardless of the size of the
floodplain. In addition, some waters beyond the floodplain may be protected under
the rule on a case-specific basis under (a)(7) and (a)(8) of the rule. See essay above
and Other Waters compendium, preamble and TSD.

Wyoming Outdoor Council (Doc. #16528.1)

3.210 A second category of waters that the EPA and the Corps propose to define as waters of
the United States by rule are “all waters, including wetlands, adjacent to” an (a)(1)-(5)
(or(i)-(v)) water. Adjacent would be a defined term and would mean “bordering,
contiguous, or neighboring.” Separation from other waters of the United States by
structure such as dikes and berms would not remove the adjacency of these waters. The
term “neighboring” would also be defined and would include waters located in riparian
areas and/or floodplains of (a)(1)-(5) waters, or “waters with a shallow subsurface
hydrologic connection or confined surface hydrologic connection” to such waters.
“Riparian area” and “floodplain” would also be defined terms. (p. 3)

We encourage the EPA and the Corps to maintain these provisions in the final rule. We
believe they are well justified (p. 3)

Agency Response: See essay above._ The agencies have maintained the “dikes and
berms” language, as suggested by commenter.

Florida Stormwater Association (Doc. #14613)
3.211 Adjacent — We recommend that the definition of “adjacent” be revised to delete the

21d.
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word “neighboring” so that the definition includes only waters that border or are
contiguous to a jurisdictional water. (p. 7)

Agency Response: See essay above. The Agencies did not adopt the commenters’
approach as it would, as demonstrated in the preamble and TSD, exclude many
waters that have a “significant nexus” to traditionally navigable waters, interstate
waters and the territorial seas.

National Association of Flood & Stormwater Management Agencies (Doc. #19599)

3.212 In aggregate, these intertwined definitions will lead to strict field interpretations and
result in expansive WOTUS determination beyond the agencies’ intent. Please refine the
definitions to clearly set needed limits. The term Adjacency is particularly troublesome
in the proposed rule as it is no longer the traditional definition of bordering or
contiguous. Adjacency is now defined as a region (neighboring, floodplain, riparian
area). The concept of adjacency is used throughout the proposed rule and we
recommend that Adjacency be reverted back to its traditional definition of bordering and
Neighboring be defined separately so that the two concepts can be used independently in
the proposal. (p. 4)

Agency Response:  See essay above.

Environmental Technology Consultants (Doc. #2597)

3.213 The term “adjacent” should be defined. Although I detest global definitions that use a
fixed distance, (say 100”), I cannot suggest an alternative way of defining “adjacent” that
would provide a field actionable definition. (p. 2)

Agency Response:  See essay above.

Congress of the United States, Senate Committee on Environment and Public Works et al. (Doc.
#16564)

3.214 The proposed waters of the United States" rule also deems "[all waters, including
wetlands, adjacent to™ TNW's, interstate waters, territorial seas, impoundments, and
tributaries as jurisdictional per se ® Similar to “tributary," “adjacent waters" is defined
broadly so as to provide EPA and the Corps with significant jurisdictional authority:

"Adjacent" is defined to mean "bordering, contiguous or neighboring,” but the subsequent
definition of "neighboring"” reveals the agencies' intention to encompass much more than
adjoining waters.

"Neighboring™ waters include "waters located within the riparian area or floodplain” of
TNW's, interstate waters, territorial seas, impoundments, and tributaries, as well as
"waters with a shallow subsurface hydrologic connection or confined surface hydrologic
connection” to another jurisdictional per se water.

"Riparian area" means an area "bordering a water where surface and subsurface
hydrology directly influence the ecological processes and plant and animal community
structure in that area,” EP A and the Corps state further that "riparian areas" are

" Proposed Rule, 79 Fed. Reg. at 22262-22263
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transitional areas between aquatic and terrestrial ecosystems that influence the exchange
of energy and materials between those ecosystems."

'Floodplain™ means an area "bordering inland or coastal waters that was formed by
sediment deposition from such water under present climatic conditions and is inundated
during periods of moderate to high water flows."

Undoubtedly, the terms "riparian area" and "floodplain” will be a source of confusion as
well as geographic mischief. For example, it is difficult to imagine land where surface or
subsurface hydrology do not ™directly influence the ecological processes and plant and
animal community structure,” as the term "riparian area" requires. Likewise, many local
communities lie in "floodplains™ as currently defined in the proposed rule, and therefore
could be considered "waters of the United States" in their entirety.

EPA and the Corps have also claimed that "groundwater” is not to be considered "waters
of the United States" under the proposed rule.”* Yet many groundwater-related activities
may require Clean Water Act permits because "adjacent waters" includes those "waters
with a shallow subsurface hydrologic connection™ to other jurisdictional waters.
Furthermore, the proposed rule's categorical jurisdiction for waters "adjacent” to
(broadly-defined) ‘tributaries” confirms that EPA and the Corps are seeking immense
jurisdictional reach over private land located near wetlands, streams, lakes, rivers, and
ponds.” (p. 4-5)

Agency Response:  See essay above.

Missouri Department of Transportation (Doc. #3313)

3.215 Comment: It is our belief that the application of flood interval zone (i.e., mapping linked

to flood frequencies) as a tool to define the jurisdictional reach of the term
“neighboring” lacks any real scientific validity to support jurisdictional determinations
of wetlands or other waters connected by shallow subsurface hydrologic or confined
surface hydrologic connections. Discussion: The spatial variability that exists between
the scale of floodplains associated with a headwater stream, versus those that serve
major rivers, make it extremely difficult to apply any standardized flood frequency
interval to more concisely define “floodplain” from a regulatory perspective. Because of
this variability, it seems more reasonable to use the geomorphic footprint of the
floodplain that has developed for each drainage, regardless of the stream order. This
would allow for a better “fit” from the perspective of defining the extent of jurisdiction
across a broad spatial scale. Recommendation: A better more scientifically-based
solution might be to simply screen for the absence/presence of fluvial soils as the basis
for asserting jurisdiction over waters within the floodplain that meet the “neighboring”
definition. This is a simple, relatively straightforward method that is consistent,
repeatable, and it relates directly to the geomorphic interaction between soils, the

™ Proposed Rule, 79 Fed, at 22263.

" The proposed rule also eliminates the current "waters of the United States" exception for wetlands adjacent to

wetlands. See 40 C.F.R $230.3(~)(7)( the term "waters of the United States" means "[wJetlands adjacent to

wetlands (other than waters that are themselves wetlands)"). See also Great Northeast, Inc v. United States Army
Corps of Engineers, 20 10 U.S. Dist. LEXIS 891 32, 9 6 (D. Alaska 20 10) Y[T]he Corps' regulations themselves

place wetlands adjacent to jurisdictional wetlands outside the reach of the [Clean Water Act].")
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waterway, and the floodplain. This approach would involve capturing all waters located
in the floodplain, whereby the soils are classified as Fluv(ic) (i.e., Fluvents are
floodplain soils) at the suborder or great group level in soil taxonomy, or those having a
flooding phase of at least (occasional) in the soil map unit name. This soils data is
readily available in a digital format, and would provide a logical scientific component
for defining the spatial extent for asserting jurisdiction in floodplains. By using this
approach one would capture all waters in both the riparian zone and the floodplain,
which are intimately linked (both biologically & ecologically) to tributaries, downstream
traditional navigable waters, and interstate waters. Consequently, we would support
limiting the geographic extent of jurisdiction to only encompass both of these features
(i.e., the riparian zone & floodplain of a jurisdictional water). It is our assertion that
waters outside the floodplain (as defined above) that possess either a shallow subsurface
or confined surface hydrologic connection, should be exempt from jurisdiction, as they
lack a significant nexus and do not significantly affect the chemical, physical, or
biological integrity of downstream waters. (p. 3-4)

Agency Response: See essay above. In addition, in promulgating today’s rule, the
agencies decided that it is important to promulgate a rule that not only protects the
most vital of our Nation’s waters, but one that is practical and structured so that the
public can reasonably understand and implement it. As discussed more fully in the
preamble, in promulgating the rule, the agencies relied, not only on the science, but
also on their technical expertise and practical experience in implementing the CWA
during a period of over 40 years, and were guided, in part, by the compelling need
for clearer, more consistent, and easily implementable standards to govern
administration of the Act, including brighter line boundaries where feasible and
appropriate. In drawing lines, the agencies chose the 100-year floodplain in part
because FEMA and NRCS together have generally covered large portions of the
United Sates, and, as noted by many commenters, these maps are publicly available,
well-known, and well-understood. For more detail, see the preamble and TSD.

Navajo Nation Environmental Protection Agency (Doc. #10117)

3.216 The Navajo Nation EPA Water Quality Program supports the definition of
"neighboring” because it includes "waters with a shallow subsurface hydrologic
connection or confined surface hydrologic connection to "jurisdictional waters. This
definition describes a common situation on the Navajo Nation. (p. 2)

Agency Response: See essay above.

Florida Association of Counties (Doc. #10193)

3.217 The definitions of "riparian area™ and "flood plain" are intended to clarify which waters
are considered adjacent. According to the proposed rule, waters are jurisdictional if,
respectively, they "influence the ecological processes and plant and animal community
structure in the area” or are located in areas “formed by sediment deposition under
present climactic conditions, and inundated during moderate to high water flows". What
ecological processes? Which plants and animals? Is moderate to high water flow
simply the equivalent of rain? Each of the definitions discussed above not only expand
federal oversight, but do so in contravention of the CWA and of the Supreme Court in
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interpreting its provisions. (p. 5)

Agency Response:  See essay above.

Virginia Department of Transportation (Doc. #12756)

3.218 The definitions of “riparian area™ and "floodplain™ as presented under paragraphs (c)(3)
and (c)(4) on p.22263 are not clear and need to be revised to provide guidance as to how
far away a surface water feature can be from a stream in order to be considered adjacent.
Surface water features that are within the immediate vicinity of a stream should be
considered "adjacent™ and thus jurisdictional, as opposed to a surface water feature that
is located several hundred feet or more from the stream but is considered by agency staff
as being located within a floodplain or riparian area. Please note that very broad
floodplains occur throughout the U.S. A potential solution for minimizing confusion in
this case would be to eliminate the definition of riparian area and focusing on the
floodplain. In order to avoid further subjective interpretations and inconsistencies,
geographic limits should be placed on floodplains used in determining "adjacency"” and
"neighboring."” (p. 8)

Agency Response:  See essay above.

3.219 To further avoid subjective interpretations and inconsistencies, only waters within
floodplains with defined surface hydrologic connections should be considered
neighboring. The rule should not allow regulators to speculate as to which waters do or
do not have discrete confined or shallow subsurface connections. The current language
in the proposed rule does not adequately define what is meant by shallow subsurface
hydrologic connection, nor does the rule provide a means or methodology for
determining if such a subsurface connection exists in the field. This lack of clarity will
result in a wide and inconsistent range of agency staff interpretations, which could result
in many additional areas becoming jurisdictional. In the absence of an adequate and
consistent methodology to provide to federal staff, it is VDOT' s position that the rule
should only focus on defined surface hydrologic connections and eliminate the
evaluation for shallow subsurface hydrologic connection for determining jurisdiction. (p.
8)

Agency Response: See essay. In addition, the Agency did not adopt the
commenters’ suggested approach of defining “neighboring” to mean only waters
within floodplains with “defined surface hydrologic connections.” The commenters’
approach would, as demonstrated in the preamble and TSD, exclude many waters
that the record for today’s rule shows have a “significant nexus” to traditionally
navigable waters, interstate waters and the territorial seas and thus are
appropriately jurisdictional by rule.

New Mexico Department of Agriculture (Doc. #13024)

3.220 EPA explicitly notes their lack of jurisdiction over groundwater in paragraph (t) (5) (vi),
stating that among other features “[g]roundwater, including groundwater drained
through subsurface drainage systems... " is not jurisdictional. However, the term
neighboring is dependent on language that directly contradicts this exclusion.

The proposed definition for the term neighboring includes, "waters with a shallow
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subsurface hydrologic connection or confined surface hydrologic connection to such a
jurisdictional water." EPA has no jurisdiction over groundwater thus no jurisdiction over
"shallow subsurface” water. We request striking the second half of the sentence, "or
waters with a shallow subsurface hydrologic connection or confined surface hydrologic
connect ion to such a jurisdictional water." Further, the term shallow in this definition is
subjective and undefined by the Agencies. (p. 11)

Agency Response:  See essay above.

3.221 Allowing waters located "within the riparian area or floodplain” creates confusion. If the
floodplain is larger than a water's riparian area, will the floodplain be used as the guiding
jurisdiction criteria? If so, it is not necessary to include riparian area as a jurisdictional
criteria. (p. 11)

Agency Response:  See essay above.

3.222 If the floodplain is larger than a water's riparian area, will the floodplain be used as the
guiding jurisdiction criteria? (p. 27)

Agency Response:  See essay above.

North Carolina Forestry Advisory Council (Doc. #14123)

3.223 The proposed new terms "riparian area” and "floodplain™ are not clearly defined. This is
going to cause much confusion and uncertainty in the proposed rule. If these terms must
be defined, then their definitions must be absolutely clear and easy to understand. (p. 1)

Agency Response:  See essay above.

Texas Commission on Environmental Quality (Doc. #14279.1)

3.224 TCEQ is concerned with allowing a hydrologic connection to be a demonstration of the
term "neighboring” 133 CFR 8328.3(c)(2)]. A hydrologic connection (particularly a
subsurface connection) has no geographic limit on how far away a connected water body
might be, and the basic tenet of adjacency for determining federal jurisdiction becomes
S0 attenuated as to be without meaning.

The definitions for "riparian area™ and "floodplain™ lack specific boundaries and do not
result in greater clarity or regulatory certainty.

The definition of "riparian area" indicates that these areas are transitional, and, as a result,
any determination of which waters will be considered to be within a riparian area will be
subjective. A "floodplain™ is defined as an area inundated during periods of moderate to
high flows, which means the extent of a floodplain will depend on the severity of the
inundation. (p. 7)

Agency Response:  See essay above.

State of Wyoming (Doc. #14584)

3.225 The proposed rule makes return flows, shallow subsurface groundwater or tail waters
(that create artificial wetlands and riparian areas at field bottoms) "waters of the United
States" based on potential for contribution. Id. While small streams and ditches can join
larger "navigable" streams or interstate waters, it is at the point of joinder that they could
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be considered jurisdictional, not before. Putting these types of waters under federal
jurisdiction could result in limiting or eliminating positive contributions of flow to
waters of the United States. The proposed rule creates a disincentive to anything but the
full consumptive use of these waters in ditches and small streams. This defeats one of
the Act's purposes - to maintain and restore the Nation's waters. (p. 2-3)

Agency Response:  See above essay.

Office of Water Management, Pennsylvania Department of Environmental Protection (Doc.
#14845)

3.226 Pennsylvania proposes the following specific revisions to definitions in the rule:

Neighboring — Delete "or waters with a shallow subsurface hydrologic connection or
confined surface hydrologic connection to such a jurisdictional water." (p. 6)

Agency Response:  See essay above.

Tennessee Department of Environment and Conservation (Doc. #15135)

3.227 [T]he state agencies recommend that EPA and the Corps revise the definition of
neighboring to exclude the concept of waters with discrete surface and shallow
subsurface connections and only assert jurisdiction by rule over adjacent waters if they
are located in the floodplain or riparian zone of jurisdictional waters. Additionally, if
EPA and the Corps do not appropriately tailor the definition of tributary as discussed
above, the state agencies recommend the agencies limit jurisdiction by rule to adjacent
waters that are located in the floodplain or riparian zone of traditionally jurisdictional
waters (i.e., traditional navigable water, interstate water, and the territorial seas). (p. 26)

Agency Response: See essay above.

Wisconsin Department of Natural Resource (Doc. #15141)

3.228 The proposed definition of "neighboring, "riparian area™ and "floodplain™ are all subject
to a wide degree of interpretation. Unfortunately, while many of the details that further
define these terms are described in the preamble, there is still a wide degree of
uncertainty as to what level of storm event should be utilized to determine if a water is
located in the floodplain of a WOTUS, what constitutes a subsurface hydrologic
connection and how you would prove it, and then how the agencies will determine
whether there is a reasonable proximity to a WOTUS. This uncertainty would seem to
suggest that determinations for "adjacent™ waters will continue to be case-by-case
analysis. The WI DNR suggests that the agencies consider adding some of the details
located in the preamble to clarify uncertainty in regulating adjacent waters and further
define some of the vague terms utilized in these definitions. (p. 2)

Agency Response:  See essay above.

California Department of Water Resources (Doc. #15245)

3.229 The structure of the Proposed Rule relating to jurisdictional determinations involving
adjacent waters is unclear in part because it connects four different general definitions
(adjacent, neighboring, riparian area, and floodplains) into one regulatory determination.
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This will present significant compliance questions for DWR, because it is not clear how
these four terms are to be interpreted together, and the precise limits of their
jurisdictional reach are not clear on the face of the Proposed Rule and accompanying
background information.

This is especially the case for DWR with its flood management responsibilities within the
Central Valley. Historically, significant parts of California's Sacramento and San Joaquin
Valleys, Delta region, and other regions of the state were subject to periodic damaging
floods during California’s rainy seasons. In order to protect the public safety and permit
economic progress, DWR, USACE, and local agencies have provided flood protection
through the construction of extensive flood management systems described above that
includes miles of dikes, levees, and berms as prominent features. These improvements
have permitted the development of cities and thousands of acres of farmland within the
Central Valley in what historically would have been considered riparian areas and
floodplains under the Proposed Rule. Development in these areas has been long-standing
and has predated the CWA.

Under the Proposed Rule, to the extent that riparian and floodplain areas separated by
dikes, levees, and berms from the other jurisdictional waters are considered jurisdictional,
DWR will have regulatory uncertainty and be affected by the potential of a significantly
expanded definition of waters of the United States to areas that have traditionally not
been regulated before Raponos. Given the breadth of the definition of the terms riparian
area and floodplains, it appears that potentially large sections of the Sacramento Valley,
San Joaquin Valley, and Sacramento-San Joaquin Delta that previously were not
considered jurisdictional under previous definition of waters of the United States may
now be subject to jurisdictional determinations. (p. 3-4)

Agency Response:  See essay above.

3.230 DWR is also concerned how the Proposed Rule defines "adjacent™ waters to include
"neighboring” and now links that term to the new definitions of "riparian areas" and
"floodplains”. This new regulatory scheme may expand the scope of jurisdictional areas
to lands that do not meet the hydrologic or biological characteristics of wetlands and
without necessarily improving the chemical, physical, or biological integrity of
California waters. Under the Proposed Rule, some areas within the flood management
system, such as uplands, may fall under these new definitions despite being
disconnected and lacking the necessary hydrology and ecosystem characteristics. Any
activities occurring in these areas could impair jurisdictional waters. DWR further notes
the definition of riparian areas attempts to better define the scope of riparian areas by
requiring a connection in these areas between hydrology and ecological processes and
plant and animal community, but the scope is not sufficient. However, no such
connection is attempted for floodplains, making unclear the nexus between floodplains
and the chemical, physical, and biological integrity of California waters.

DWR therefore requests that the USACE and EPA consider that activities carried out in
riparian and floodplain areas behind levees and berms could be affected by the proposed
changes to "neighboring,” which includes the new definitions of "riparian area” and
"floodplain”. DWR further requests that the USACE and EPA consider the regulatory
uncertainties created by the scope of these definitions and refine them. DWR also
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requests that the USACE and EPA consider excluding areas separated by levees and
berms. In addition, DWR recommends that areas that do not meet the hydrologic and
biological criteria for classification as wetlands not be included as waters of the United
States. (p. 4-5)

Agency Response: See essay above. Although the final recommendation in this
comment is unclear, the agencies note that they have concluded based on the record
for today’s rule that more than wetlands should be included in the definition of
waters of the U.S.

Ohio Department of Natural Resources, et al. (Doc. #15421)

3.231 MRM: Comment has been requested on whether there are other reasonable options for
providing clarity for jurisdiction over waters with confined surface or shallow
subsurface hydrologic connections in the “adjacent” waters category (not the “other
waters” category). The shallow subsurface connection is difficult to establish in any
case. A shallow subsurface connection should at most extend to the limits of the
“region”, (using Justice Kennedy’s reasoning), which is the watershed that drains to the
nearest water identified in paragraphs (a)(1) through (a)(3), -- the single point of entry
watershed, according to the USACOE and USEPA.

A shallow subsurface hydrologic connection can be a common shallow aquifer [“A
shallow subsurface connection also exists, for example, when the adjacent water and
neighboring (a)(1) through (a)(5) water are in contact with the same shallow aquifer”].
However, merely having a shallow aquifer in common should not be sufficient to
establish a subsurface connection for the purposes of jurisdiction, since it is also stated
that there must be “a direct connection to the water found on the surface.” Given the
relative difficulty in assessing the shallow subsurface situation (as the preamble states)
compared to the surface situation, there should be some distance limits placed and
jurisdiction should not be automatically asserted over all waters connected through a
shallow subsurface hydrologic connection. Note that this is supported by other
statements already in the preamble, such as, regarding adjacency, that the term has never
been interpreted “to include wetlands that are a great distance from jurisdictional
water(s). The agencies intend to similarly interpret the new definition of “neighboring”.

Since the shallow subsurface hydrologic connection cannot be speculative, but may also
not be directly visible, examples of suitably determining a shallow subsurface connection
should be stated. This differs from stating examples of a shallow subsurface connection.
Methods for determining such a connection should be required of the agencies.

99 ¢¢

The reasoning behind the definitions of “adjacent” “similarly situated.” And “significant
nexus” is well founded. However, the definitions and their associated terms use common
words that could cause confusion. For example, adjacent waters are addressed (a) (6)
above. However, in the definition in paragraph (c) (1), “adjacent” means bordering,
contiguous or neighboring. In paragraph (c) (2), neighboring, for purposes of the term
“adjacent”, includes water located within the riparian area or floodplain OR waters with a
shallow subsurface hydrologic connection or confined surface hydrologic connection to a
jurisdictional water. Paragraph (c) states that riparian area means an area bordering a
water where surface or subsurface hydrology directly influence the paragraph (c)(4)
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states that floodplain means an area bordering water that was formed by sediment
deposition and is inundated during periods of moderate to high water flows. Therefore,
adjacent means bordering or neighboring. Neighboring means riparian or floodplain, and
both of those terms mean bordering, which circles back to “adjacent.” In addition, in
paragraph (c) (7) the term “significantly” is used in the definition of “significant Nexus.”
Potentially making the definition somewhat imprecise and “significant” has not been
defined as we

Agency Response: See essay above. See Other Waters Compendium (Topic 4) for
a discussion of “similarly situated” and the Significant Nexus Compendium (Topic
5) for discussion of the definition of “significant nexus.”

State of Michigan, Attorney General (Doc. #16469)

3.232 Perhaps more confounding is the chain of newly defined terms that brings all waters in
"riparian area[s]" or "floodplain[s]" under categorical federal jurisdiction. Waters
"adjacent” to core waters arid tributaries (which, as discussed above, are expansively
defined) are also deemed by fiat to have a "significant nexus” to core waters and,
therefore, be regulated under the Clean Water Act. These adjacent waters include
"neighboring” waters, which are defined to include waters within a "riparian area" or
"floodplain.” Michigan Farm Bureau points out that the latter ' two terms are "so vague
and all-encompassing” that a variety of small waters in these potentially huge areas
could be pulled under federal jurisdiction without any actual basis in fact that they have
a significant nexus with core waters. (p. 5)

Agency Response:  See essay above.

Tennessee Department of Transportation (Doc. #16470)

3.233 The proposed rule has the potential to expand, perhaps substantially, the universe of
"adjacent waters" that are deemed jurisdictional by rule. The definition of "adjacent”
itself would not change: it would continue to be defined as "bordering, contiguous, or
neighboring.” But, in effect, the definition of "adjacent” would be changed by including
a new and relatively expansive definition of "neighboring.” TDOT's concerns focus on
this new definition of "neighboring” as well as the related definitions of "riparian area"
and "floodplain."

The proposed definition of "neighboring™ includes "waters located within the riparian
area or floodplain of a water identified in paragraphs (a)(1) through (5) of this section, or
waters with a shallow subsurface hydrologic connection or confined surface hydrologic
connection to such a jurisdictional water." The preamble explains that this definition
"captures those waters that in practice the agencies have identified as having a significant
effect on the chemical, physical, and biological integrity of traditional navigable waters ,
interstate waters, or the territorial seas." The preamble also notes that ™Adjacent’ as
defined in the agencies' regulations has always included an element of reasonable
proximity.” (79 Fed. Reg.22207).

TDOT agrees that it is useful to include a regulatory definition of "neighboring" given the
use of that word in the definition of "adjacent.” TDOTSs concern is that the proposed
definition of "neighboring" is open to such an expansive interpretation that it could - and
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likely would - result in a substantial broadening of the definition of "adjacent waters" that
are jurisdictional by rule.

TDOT recommends revising the definition of "neighboring” to include an explicit
requirement for both reasonable proximity and significant effect. The rule should include
specific criteria for determining whether these requirements are met. Under this
approach, the existence of a subsurface hydrological connection would not automatically
result in a finding that waters are jurisdictional by rule. Similarly, location within a
riparian area or floodplain would not be enough, on its own, to cause waters to be deemed
jurisdictional by rule. Instead, the waters would be deemed "adjacent” and thus
jurisdictional by rule only if they are actually located close to other jurisdictional waters
and have a significant effect on the chemical, physical, and biological integrity of those
waters. TDOT also supports the following options among those identified in the preamble
for limiting the definition of "neighboring":

e asserting jurisdiction over adjacent waters only if they are located in the
floodplain or riparian zone of a jurisdictional water; considering only confined
surface connections but not shallow subsurface connections for purposes of
determining adjacency; and

e establishing specific geographic limits for using shallow subsurface or confined
surface hydrological connections as a basis for determining adjacency, including,
for example , distance limitations based on ratios compared to the bank-to-bank
width of the water to which the water is adjacent. (p. 5-6)

Agency Response:  See essay above.

Office of the Governor, State of Utah (Doc. #16534)

3.234 More specifically, the state is concerned the proposed definition of "neighboring™ will be
interpreted to eliminate the dual requirements of “reasonable proximity"” and "significant
effect.” For example, the proposed rule would allow "waters with a shallow subsurface
hydrologic connection” to be deemed "neighboring™ irrespective of the degree of that
subsurface connection and the distance of that connection. If read literally, this
definition would allow a water to be deemed adjacent, and therefore jurisdictional by
rule, based on a geographically remote and hydrologically insignificant subsurface
connection.

The definition of "neighboring” should include an explicit requirement for both
"reasonable proximity" and "significant effect.” The rule should include specific criteria
for determining whether these requirements are met. Under this approach, the existence
of a subsurface hydrological connection would not automatically result in a finding that
waters are jurisdictional by rule. Similarly, location within a riparian area or floodplain
would not be enough, on its own, to cause waters to be deemed jurisdictional by rule.
Instead, the waters would be deemed "adjacent™ and thus jurisdictional by rule only if
they are actually located close to other jurisdictional waters and have a significant effect
on the chemical, physical, and biological integrity of those waters.

n76

The proposed definitions of "riparian area” and “floodplain""> are also a concern because

"8 “Riparian areas" and "floodplain” terms mentioned in the definition of "neighboring” which is a term used in the
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they do not include a requirement for "reasonable proximity" and "significant effect.”” In
particular, the definition of "floodplain” - which includes areas “inundated during periods
of moderate to high water flows" - could encompass areas that are subject to flooding
only during rare and extreme flooding events. The effect of these definitions would
define as "adjacent" and thus jurisdictional by rule - waters that are not in any reasonable
sense adjacent to core waters.

The proposed rule creates a new definition for the term “riparian area” which modifies
the definition currently relied upon by EPA and Army. In addition, the proposed
definition would require a "best professional judgment™ determination by the agencies in
order to determine whether the area is considered to be “riparian"’® This creates
uncertainty among those landowners with lands alongside waterways. The definition
should be changed to the definition currently being used by EPA in their Water Quality
Standards Academy Glossary, " riparian zone: an area adjacent to and along a
watercourse that often is vegetated and that constitutes a buffer zone between the nearby
land s and the watercourse.” To add further consistency among commonly used terms,
the word " land" should be changed to "terrestrial ecosystem.” This new definition is
simple, self-supporting and easily understood.

The Proposed Rule defines "floodplain” to include areas” inundated during periods of
moderate to high flows.*® Moderate flows of water are not considered a flood event and,
therefore, would not contribute significant sediment to the floodplain. The Proposed Rule
should adhere to commonly understood geographic principles and definitions. As
currently proposed, the interpretation of what is considered to be a floodplain would be
left up to EPA or Army staff for a "best professional judgment" analysis,®* leading to
uncertainty and inconsistency. (p. 10-11)

Agency Response:  See essay above.

Dennis Daugaard, Governor, State of South Dakota (Doc. #16925)

3.235 While the current definition of "adjacent waters” does not change in the proposed rule,
in our view, the addition of the definition of "neighboring™ does expand this portion of
jurisdiction, especially in conjunction with "riparian area” and "floodplain." The
potential for interpreting "neighboring™ broadly enough to eliminate the requirements of
"reasonable proximity and significant effect " can have staggering effects on project
costs and delivery times for SDDOT. Determining subsurface hydrologic connections
from relatively remote locations to a true waterway can be incredibly difficult and based
upon hydrologic and soils investigations that, even when shown to be insignificant

definition of "adjacent." In addition to adding confusion, this nesting of definitions has the practical effect of
expanding the reach of CWA into floodplains or riparian areas that contain what otherwise may be relatively isolated
water bodies.

" The proposed regulations define “riparian area" as "an area bordering a water where surface or subsurface
hydrology directly influence the ecological processes and plant and animal community structure in that area.” While
the term "directly influence" does help to limit the scope of the definition, it does not require a Significant effect.

"8 See 79 Fed. Reg. 222 08.

™ Environmental Protection Agency, Water Quality Standards Academy Glossary, at 22 (1997) available at http
:/lwater.epa.gov/learn /training/standard sacademy/upload/WQ Sglossary9-20 12.pdf (accessed (1/10/201 4).

8 See 79 Fed. Reg. 22263

81 1d. at 22209.
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connections, may still be within the purview of this rule. Similarly, the terms riparian
and floodplain do not appear to require reasonable proximity to be considered
"neighboring.” Shallow subsurface connections™ should not be a basis for asserting
jurisdiction over prairie pothole areas. SDDOT recommends revising the definition of
"neighboring” to include reasonable proximity and significant effect, such that waters
are deemed "adjacent” and jurisdictional by rule only if they are actually located close to
other jurisdictional waters and have a significant effect on the chemical , physical , and
biological integrity of those waters. (p. 5)

Agency Response:  See essay above.

North Cass Water Resource District (Doc. #5491)

3.236 The rule does not clearly define how far the "riparian area" extends, nor does the rule
define the floodplain (100 year or 500 year). This very broad definition of "adjacent
waters" is seemingly open-ended and could conceivably render all land in the Red River
Valley jurisdictional under the CWA. (p. 2)

Agency Response:  See essay above.

New Hanover County, North Carolina (Doc. #5609)

3.237 [T]he new proposed term "neighboring™ will further increase "waters" subject to the
proposed rule. Adding the definition of "neighboring” can bring non-jurisdictional
ponds, detention basins, swales, ditches, wetlands and stormwater conveyances under
the proposed rule even if there is not a defined surface water connection. (p. 3)

Agency Response:  See essay above.

Nevada County Board of Supervisors (Doc. #6856)

3.238 Other newly defined terms ("Riparian Area,” "Floodplain,” "Neighboring™) establish a
connection between various land features that could extend further beyond any
waterway and still establish jurisdictional authority of the EPA and Corps. Waters that
are located within a riparian area or floodplain would be jurisdictional without any
significant nexus analysis and there is, at best, a nebulous limiting of the scope and size
of a riparian area. "Neighboring" includes waters with confined surface or shallow
subsurface hydrological connection to (any) jurisdictional water. Waters outside the
floodplain or riparian zone are jurisdictional if they are reasonably proximate-this could
include standing water from an irrigation cycle. (p. 1-2)

Agency Response: See essay above.

City of San Diego, Transportation & Storm Water Department (Doc. #7950.1)

3.239 Floodplain and riparian zones are insufficiently defined and could in their entirety
become jurisdictional and result in potential citizen lawsuits related to City-owned or
maintained water bodies in floodplains or riparian zones. (p. 2)

Agency Response:  See essay above.
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Aurora Water (Doc. #8409)

3.240 [T]he proposed rule states that determination of jurisdiction using the terms "riparian
area," "flood plain,” and "hydrologic connection™ will be based on best professional
judgment and experience applied to the definitions proposed in this rule. There is no
limiting scope to the size of a riparian area or a definition of the types of animal, plant
and aquatic life that may trigger this definition. (p. 2)

Agency Response:  See essay above.

3.241 [T]he rule does not clearly define how water must be geographically proximate to the
adjacent water, nor how waters outside the floodplain or riparian zone are jurisdictional
if they are reasonably proximate. This Jack of clarity creates uncertainty about whether
these waters would be considered a WOTUS because it leaves it up to the local ACOE
office to determine jurisdiction in these instances. (p.2)

Agency Response:  See essay above.

Olivenhain Municipal Water District (Doc. #8596)

3.242 Under the proposed rule, "adjacent” would refer to "waters located within a riparian area
or waters with a shallow subsurface connection of confined surface hydrologic
connection."” This broad definition of adjacent water could mean that recharge ponds that
are a part of water reclamation facilities would be classified as a Water of the United
States. Water and water reuse facilities could also become subject to the rule based on
either their adjacency to jurisdictional waters, whether they are located in a floodplain,
or their potential for subsurface hydrologic connection. For example, facilities that are
adjacent to or dependent on the California Aqueduct could be susceptible to a new,
expensive, and time consuming permitting process. (p. 2)

Agency Response: See essay above.

Pasco County, Florida (Doc. #9697)

3.243 Revise the definition of "neighboring” to include an explicit requirement for both
reasonable proximity and significant effect. The rule should include specific criteria for
determining whether these requirements are met. (p. 2)

Agency Response:  See essay above.

Board of Supervisors, Imperial County (Doc. #10259)

3.244 The term neighboring (for purposes of adjacent) includes waters within the riparian area
or waters with a shallow subsurface hydrologic connection to a jurisdictional water. The
current definition containing the language “shallow subsurface hydrologic connection”
is concerning for two reasons. First, hydrologic connection in the context of the broad
conclusions of the CR raises concerns that even the slightest of connections will be used
to define features as neighboring. Second, subsurface hydrologic connection appears to
encroach upon groundwater regulation and runs contrary to the Agencies' stated
intention of the proposed rule. We recommend that the definition require an “appreciable
or substantial” hydrologic connection that does not take into account the broad CR
findings under this analysis. (p. 2-3)

131



Clean Water Rule Response to Comments — Topic 3: Adjacent Waters

Agency Response:  See essay above.

Hancock County Surveyor's Office and the Hancock County Drainage Board, Indiana, (Doc.

#11979)

3.245 The [second] term is adjacent waters and our interpretation is that you have defined
them as bordering, contiguous or neighboring. This could impact wetlands, ponds,
oxbows and open waters in floodplains. The neighboring should have a distance in feet
from watercourse. This is more area that would require federal permits and approvals.

(p. 1)
Agency Response:  See essay above.

Colfax Soil & Water Conservation District, New Mexico, et. al. (Doc. #13886)

3.246 Neighboring should also remove those last clause caveats regarding waters with a
shallow subsurface hydrologic connection or confined surface hydrologic connection to
such a jurisdictional water. This type of investigation will require significant resources
to make what are really case-by-case determinations of connection but not the
significance of the connection. To leave the clause in place serves only to further
confuse EPAs and USACEs efforts toward clarity. Further, it is abrasive to all that the
agencies would go to great lengths to find a shallow subsurface connection, but not
make a similar determination of its significance. (p. 1)

Agency Response:  See essay above.

The Board of County Commissioners of Otero County New Mexico (Doc. #14321)

3.247 The agencies’ definition of “neighboring” to include those waters located in the
“riparian area” or “floodplain” of an (a)(1) through (a)(5) water will undoubtedly
include waters with absolutely no “significant nexus,” as that term is defined, to the
larger water. For example, this could include an isolated pond located in the 100 year
floodplain of a major tributary and containing: no surface connection, no subsurface
connection, and no nexus. Yet, because it is “neighboring” it is included. This logic of
inclusiveness—to the complete disregard of navigable—was challenged and struck
down by the Supreme Court in SWANCC. See SWANCC, 531 U.S. at 172. If such
language 1s to stay, then the confines or sideboards of “floodplain” must be
appropriately defined and not left to “the best professional judgment.” (p. 16)

Agency Response:  See essay above.

National Association of Counties (Doc. #15081)

3.248 “Neighboring” is a term used to identify those adjacent waters with a significant nexus.
The term “neighboring” is used with the terms riparian areas and floodplains to define
the lateral reach of the term neighboring. 36 Using the term “neighboring,” without
limiting qualifiers, has the potential to broaden the reach of the CWA. No one county is
alike, nor are the hydrologic and geological conditions across the U.S. Due to these
unique challenges, it is often difficult to craft a one-size-fits-all regulatory approach
without considering regional or local differences. Moreover, there could be a wide range
of these types of differences within one state or region. (p. 10)
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Agency Response:  See essay above.

Painesville Township, Ohio (Doc. #15183)

3.249 Adjacency determinations will now depend on the newly proposed definition of
"neighboring”, defined in the rule for the first time as "waters located within the riparian
area or floodplain of a water identified in (a)(1) through (5) of this section, or waters
with a shallow subsurface hydrological connection or confined surface hydrologic
connection (i.e., groundwater) to such a jurisdictional water." We believe that the term
"adjacent” should only apply to waters in the riparian area or floodplain of jurisdictional
waters with confined, scientifically-verifiable and substantial surface water connections,
and should not consider shallow groundwater connectivity in determining adjacency. (p.
2)

Agency Response:  See essay above.

New York City Law Department (Doc. #15065)

3.250 Neighboring Waters: To provide further clarity on what may constitute a "neighboring
water,” EPA and the Corps should include a definition for "confined surface
connections” and "shallow subsurface connections™ in the Proposed Rule itself, rather
than only in the accompanying narrative. (p. 3)

Agency Response:  See essay above.

Alameda County Flood Control and Water Conservation (Doc. #15074)

3.251 On page 22188-22189 the rule state that “other waters” that are not: Traditional
navigable waters; interstate waters and interstate wetlands; territorial seas;
impoundments of traditional navigable waters, interstate waters, interstate wetlands,
territorial seas and tributaries, could be determined on case by case basis. Case by case
determination would lead to more confusion and regulatory overreach (and arbitrariness)
causing Section 404 permitting delays and unreasonable mitigation demands.

Neighboring is defined as including waters located in the riparian area or flood plain of
water identified in paragraph (a) (1) through (5) or waters with confined surface or
subsurface hydrologic connections or confined surface hydrologic connections to a
jurisdictional water. The proposed rule states all of the above waters would be
jurisdictional. It is important to clarify the metrics by which a riparian and or flood plain
is determined under the proposed rule. (p. 2)

Agency Response: See essay above. For the agencies’ responses to comments
addressing “other waters,” see the preamble, TSD and Other Waters compendium.

City of Stockton, California (Doc. #15125)

3.252 "Riparian area" and "floodplain” must be defined to better inform land use decisions and
describe the jurisdictional boundaries of regulation. (p. 3)

Agency Response:  See essay above.
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Lea Soil and Conservation District Board of Supervisors (Doc. #15144.1)

3.253 The agencies’ definition of “neighboring” to include those waters located in the
“riparian area” or “floodplain” of an (a)(1) through (a)(5) water will undoubtedly
include waters with absolutely no “significant nexus,” as that term is defined, to the
larger water. For example, this could include an isolated pond located in the 100 year
floodplain of a major tributary and containing: no surface connection, no subsurface
connection, and no nexus. Yet, because it is “neighboring” it is included. This logic of
inclusiveness—to the complete disregard of navigable—was challenged and struck
down by the Supreme Court in SWANCC. See SWANCC, 531 U.S. at 172. If such
language is to stay, then the confines or sideboards of ‘“floodplain” must be
appropriately defined and not left to “the best professional judgment.”

*“Neighboring” should also remove those last clause caveats regarding “waters with a
shallow subsurface hydrologic connection or confined surface hydrologic connection to
such a jurisdictional water.” This type of investigation will require significant resources
to make what are really case-by-case determinations of connection but not the
significance of the connection. To leave the clause in place serves only to further confuse
EPA’s and USACE’s efforts toward clarity. Further, it is abrasive to all that the agencies
would go to great lengths to find a shallow subsurface connection, but not make a similar
determination of its significance. (p. 4-5)

Agency Response:  See essay above.

Pamela Jo Bondi, Attorney General, State of Florida (Doc. #15429)

3.254 To make matters worse, the Proposed Rule expands upon this already overly expansive
definition to include waters within broad, geographically amorphous floodplains and
riparian areas that are next to these “tributaries.” There is no requirement that there even
be a shared border, an actual touching, or close proximity between the floodplain or
riparian area, on the one hand, and a traditional, navigable water, on the other. The
Proposed Rule’s inclusion of waters within any floodplain or riparian area next to a
tributary will bring under regulation secondary and tertiary intrastate and private waters
remote from any core water. It also will cover whole swaths of territory that may be
primarily dry or have tenuous, speculative effects on the integrity of core waters. (p. 3)

Agency Response:  See essay above.

City of Beaverton’s, Oregon (Doc. #16466)

3.255 Any proposal to regulate waters within a floodplain, riparian, or any other general area
must include a specific definition, including the specific boundaries, of the floodplain,
riparian, or other area subject to the rule (p. 3)

Agency Response:  See essay above.

City of Oceanside, California (Doc. #16509)

3.256 Floodplain and riparian zones are insufficiently defined and could in their entirety
become jurisdictional and result in potential citizen lawsuits related to City-owned or
maintained water bodies in floodplains or riparian zones. "Neighboring" waters would
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include "waters located within the riparian area or floodplain™ of WOTUS, or "waters
with a shallow subsurface hydrologic connection or confined surface hydrologic
connection” to WOTUS. The new definition does not require any nexus analysis and
thus arguably expands the reach of the CWA to include entire floodplains or riparian
areas that may not have been previously regulated under the CWA. With respect to
storm water related facilities, this expanded definition of "adjacent™ could result in
structural BMPs, flood control basins, green infrastructure projects, and other multi-
purpose benefit projects being classified as a WOTUS if such projects are installed in a
floodplain or riparian zone, or are otherwise determined to be "adjacent"” to a traditional
navigable water. As indicated previously, such facilities are installed so that storm water
agencies can reduce pollutants to the maximum extent practical, and many such facilities
provide for multiple benefits to the environment. (p. 4)

Agency Response:  See essay above.

Snowmass Water and Sanitation District (Doc. #16529)

3.257 The proposed rule does not adequately define "floodplain™ or "riparian.” Floodplains are
typically defined by the frequency of a flood predicted to inundate up to a specific
elevation (e.g., a 10-year or 100-year flood event). The proposed rule does not reference
any specific criteria or mapping, and this would make it challenging to define
jurisdictional limits. Similarly, the proposed rule does not provide an adequate definition
of "riparian” that incorporates soil, biotic and hydrologic criteria that would allow
practitioners to determine the boundaries in a consistent and predictable manner.

Moreover, including the concepts of "riparian” and "floodplain™ in the rule will likely not
add to clarity, as the public is likely to confuse these areas as themselves being
jurisdictional. Regardless of whether a water feature occurs within or outside of a riparian
area or floodplain zone, it should not be jurisdictional unless it has the requisite
hydrologic connection and nexus to the chemical, physical and biological integrity of
traditional navigable waters. (p. 7)

Agency Response: See essay above.

3.258 The proposed rule would also define neighboring to include water features with a
shallow subsurface hydrologic connection to a jurisdictional water. The assertion of
jurisdiction over isolated water features with only a subsurface hydrologic connection
does not comport with the Rapanos plurality's “continuous surface connection" test® It
is also difficult to reconcile with the rule's exclusion of "groundwater" from its
definition of waters of the United States. The proposed assertion of jurisdiction based on
shallow subsurface hydrologic connections would potentially extend jurisdiction to
minor activities that occur miles away from areas that are within any reasonable
definition of agency jurisdiction under the Clean Water Act. The rule's categorical
approach to neighboring/adjacent waters is overly broad. The regulated public should be
provided the opportunity to demonstrate that there is not a hydrologic connection or
nexus sufficient to establish CWA jurisdiction on a case specific basis for these types of
waters. Should the agencies proceed to make these waters jurisdictional-by-rule, the rule
should be revised to incorporate specific criteria for physical proximity to establish an

8212547 U.S. at 742.
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area as "adjacent” or "neighboring,” and to provide clearer definitions for "riparian area"
and "floodplain zone." The rule should not assert jurisdiction over features based solely
on the presence of a subsurface hydrologic connection to a jurisdictional water. (p. 7)

Agency Response:  See essay above.

City of Portland, Bureau of Environmental Services (Doc. #16662)

3.259 More clarity is needed on the definitions of "neighboring;”, and "floodplain.” While
"neighboring” provides more scientific clarity than "adjacent™ it is still too vague to
apply easily in a regulatory context. Embedded in the definition for "neighboring™ is the
term "floodplain the technical definition of floodplain does not provide adequate clarity,
certainty or consistency. The soil type and current climactic conditions (the basis for the
definition of floodplain in the proposed d e ) might not have changed, but the river
management may have been altered through dams, levees, berms, floodwalls, and fill.
Without a more explicit definition of floodplain, we will see inconsistency in how the
agencies will use their discretion in defining the floodplain for the purposes of
determining jurisdiction. A single, uniform flood frequency should be used to establish
'the floodplain boundaries. In addition, there is no mention of the potential for flood
boundaries to shift with climate change, and how this will be incorporated into
determinations of adjacency. (p. 2)

Agency Response: See essay above. Also, the CWA 404 program recognizes that
site characteristics can change; Corps Regulatory Guidance Letter (RGL) 05-02
reaffirms that all approved geographic jurisdictional determinations completed
and/or verified by the Corps must be in writing and will remain valid for a period of
five years, unless new information warrants revision of the determination before the
expiration date, or a District Engineer identifies specific geographic areas with
rapidly changing environmental conditions that merit re-verification on a more
frequent basis.

City of Palo Alto, Office of the Mayor and City Council (Doc. #16799)

3.260 "Riparian area" and "floodplain” must be defined to better inform land use decisions and
describe the jurisdictional boundaries of regulation. (p. 5)

Agency Response:  See essay above.

Hidalgo Soil and Water Conservation District, Lordsburg, New Mexico (Doc. #19450)

3.261 Neighboring and Riparian Area: The term neighboring includes language that would
allow EPA to claim jurisdiction over waters connected via “a shallow subsurface
hydrologic connection.” A riparian area is “an area bordering a water where surface or
subsurface hydrology directly influence... plant and animal community structure in the
area.” The Hidalgo SWCD requests removal of the subsurface or groundwater criteria.

(p. 2)
Agency Response:  See essay above.

Maui County (Doc. #19543)
3.262 Neighboring is defined to mean waters located within the riparian area or floodplain of a
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jurisdictional water or waters with a shallow subsurface hydrologic connection or
confined surface hydrologic connection to jurisdictional waters. The proposed rule fails
to identify what constitutes "shallow subsurface hydrological connection,” and this term
should be defined and demarcated. (p. 4)

Agency Response:  See essay above.

California State Association of Counties (Doc. #9692)

3.263 The term neighboring (for the purposes of adjacent) includes waters within the riparian
area or waters with a shallow subsurface hydrologic connection to a jurisdictional water.
The current definition containing the language "shallow subsurface hydrologic
connection” is concerning for two reasons. First, hydrologic connection in the context
of the broad conclusions of the CR raises concerns that even the slightest of connections
will be used to define features as neighboring. Second, subsurface hydrologic
connection appears to encroach upon groundwater regulation and runs contrary to the
agencies stated intention of this proposed rule. CSAC proposes the definition require a
"substantial” surface hydrologic connection. (p. 3)

Agency Response:  See essay above.

Nebraska Association of Resources Districts (Doc. #11855)

3.264 [T]he Proposed Rule’s expansive definitions of “neighboring,” “riparian,” and
“tributary,” expand the scope of presumed federal jurisdiction upon any showing by the
Agencies that a chemical, physical, or biological connection between an isolated
intrastate body or conveyance of water and a traditionally navigable body of water is not
insignificant. (p. 5)

Agency Response:  See essay above.

3.265 The Proposed Rule alters a current category of jurisdictional waters to include “all
waters (not just wetlands) adjacent” to waters susceptible to use in interstate or foreign
commerce, waters subject to the ebb and flow of the tide, impoundments and tributaries
of such waters, and the territorial seas (“Proposed 1-5 Waters”).83 For these waters,
jurisdiction is assumed by rule, and no case-by-case determination will be made by the
Agencies to justify federal regulation.

Within the definition of the term “adjacency” is the term “neighboring” which is newly
defined as all waters located within a riparian area or floodplain, as well as waters with a
“shallow subsurface hydrologic connection” to Proposed 1-5 Waters. Also included
within the term “neighboring” is the term “riparian area,” which includes any area
“bordering where surface or subsurface hydrology directly influence the animal
community.”

No definition is provided for the scope of “shallow subsurface hydrologic connection” or
“subsurface hydrology.” The State of Nebraska has a relatively high groundwater table
throughout most of the State,® and the interconnection between groundwater sources and
local river systems makes it unlikely that NARD’s member NRDs, or landowners within

8 40 C.F.R. 230.3(s)(6)
8 See Exhibit A, image depicting depth to groundwater in Nebraska
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their respective jurisdictions, could engage in development activities or implement and
manage flood control, drainage, and irrigation projects without creating some form of
open water that would fall within the category of “adjacent waters.”

In support of these sweeping definitions, the Agencies have also cited to overland
migration patterns of plant and animal species, which ironically require the absence of a
surface hydrologic connection. Remarkably, the Proposed Rule explicitly states that
hydrologic connections are not necessary to establish jurisdiction where it can be shown
that overland migration patterns of plants and animals establish links between and among
water bodies.®®> Regardless of the number of species of plants or animals cited by the
Agencies, this approach is no different than the previously-rejected Migratory Bird
Rule,®® which similarly failed to require any surface water connection between an
isolated water and a traditionally navigable water. (p. 5-6)

Agency Response: See essay above. See also Significant Nexus compendium,
preamble and TSD.

Region 10 Tribal Caucus (Doc. #14927)

3.266 Third, the Tribal Caucus supports the inclusion of “adjacent waters” into the definition
of WOTUS. However, the definition of adjacent waters needs to be modified to include
the outer extent of the floodplain and all riparian areas. As noted by EPA’s Scientific
Advisory Board member Dr. Sullivan, “[T]he scientific literature unequivocally supports
the finding that floodplains and waters and wetlands in floodplain and riparian setting
support the physical, chemical and biological integrity of downstream waters” and
“[a]lthough distance can be one measure to help ascertain the degree of hydrological
connectivity, biological and chemical connectivity should also be considered.” (p. 3)

Agency Response: See essay above.

Western Urban Water Coalition (Doc. #15178.1)

3.267 The proposed rule allows for neighboring waters and wetlands to occur outside of
floodplains and riparian areas. Waters and wetlands determined to have a shallow
subsurface hydrologic connection or confined surface hydrologic connection to an (a)(1)
through (a)(5) water would also be a WUS by rule as an adjacent water falling within the
definition of “neighboring.” So it is the hydrologic connection of a water or wetland to
an (a)(1) through (a)(5) water that is important to determining that the wetland or water
is jurisdictional and not if the water or wetland is located in a floodplain or riparian area.

Including the terms “riparian” and “floodplain” in the proposed rule will add unnecessary
confusion to the rule. Regardless of whether a water or wetland occurs within or outside a
riparian area or floodplain, it should not be jurisdictional unless it has a hydrologic
connection to an (a)(1) through (a)(5) water. The terms do not add clarity to the proposed
rule and are not needed. Additionally, the regulated public should be provided the

8 79 FR 22240, 22242, 22249 (discussing how overland movements of plants and animals establish the
jurisdictional links between waters).

% SWANCC. v. U.S. Army Corps of Engineers, 531 U.S. 159, 166-67, 121 S. Ct. 675, 680 (2001), (The Agencies
have interpreted the CWA “to cover the abandoned gravel pit at issue here because it is used as habitat for migratory
birds. We conclude that the ‘Migratory Bird Rule’ is not fairly supported by the CWA.”
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opportunity to demonstrate that there is not a hydrologic connection to an (a)(1) through
(@)(5) water.

The references to riparian areas and floodplains in the criteria for “neighboring” will
likely have the additional unintended consequence of requiring fact-specific
determinations to discern whether a given water feature is within one of those areas and
thus jurisdictional by rule. The proposed rule is intended to reduce case-specific
determinations and use of the terms riparian and floodplain, as defined, will likely
needlessly increase case-specific determinations.

Preferred Solution

The term neighboring, for purposes of the term “adjacent” in this section, includes waters
located within the riparian area or floodplain of a water identified in paragraphs (s)(1)
through (5) of this section, or waters with a shallow subsurface hydrologic connection or
confined surface hydrologic connection to such a jurisdictional water identified in
paragraphs (s)(1) through (5). The term riparian area means an area defined as 1) the
portion of the valley bottom influenced by fluvial processes under the current climatic
regime, 2) riparian vegetation characteristic of the region, and 3) the area of the valley
bottom flooded at the stage (water surface elevation) of the 100-year recurrence interval
flow. bordering a water where surface or subsurface hydrology directly influence the
ecological processes and plant and animal community structure in that area. Riparian
areas are transitional areas between aquatic and terrestrial ecosystems that influence the
exchange of energy and materials between those ecosystems.

If the agencies are uncomfortable with the above-recommended modification, then the
following modification is proposed:

Adjacent waters and wetlands are those that have a shallow subsurface hydrologic
connection or confined surface hydrologic connection to an (a)(1) through (a)(5) water.
Adjacent waters and wetlands frequently occur in riparian areas, and such areas may
warrant close scrutiny in the identification of such connection. “Riparian areas” are
defined as 1) the portion of the valley bottom influenced by fluvial processes under the
current climatic regime, 2) riparian vegetation characteristic of the region, and 3) the area
of the valley bottom flooded at the stage (water surface elevation) of the 100-year
recurrence interval flow.

The proposed solutions allow the agencies and project proponent to determine adjacency
based on site-specific information instead of assuming jurisdiction because of location in
a riparian area or poorly defined floodplain. (p. 28-30)

Agency Response: See essay above. In addition, for the reasons discussed in the
TSD and preamble, as well as elsewhere in this compendium, the agencies disagree
with the commenter that a water cannot be jurisdictional unless it has a
hydrological connection with an (a)(1) — (5) water.

Great Lakes Indian Fish and Wildlife Commission (Doc. #15454)

3.268 With respect to the proposed rule currently being considered, GLIFWC staff fully
support the proposed definition’s inclusion of: 1) all tributaries of waters described in
subsections 1-4 of Section (s) of the rule, and 2) wetlands and waters adjacent to those
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waters and their tributaries. Staff appreciate the additional definitions provided in the
proposed rule to increase its clarity, and in particular are comfortable with the definition
of “tributary” as proposed in the rule. However, it is unclear why the hydrologic
connection referred to in the definition of “neighboring” should be restricted only to
shallow subsurface connections; connections of deeper groundwater may also be
important and should not be overlooked. (p. 2)

Agency Response:  See essay above.

Oregon Association of Clean Water Agencies (Doc. #16613)

3.269 The fuzziness around what constitutes jurisdictional floodplains and riparian areas is
made worse, not better, by introducing the term “neighboring waters” as it relates to
waters in a floodplain or riparian area. The size of the floodplain or riparian area
obviously has a huge impact on projects, whether public or private. The proposed rule
leaves this critical decision to EPA’s discretion without any suggestion as to what would
guide EPA’s decision. FEMA invests over $100 million annually to map floodplains.
The final rule should contain information on how it will determine adjacent waters from
a scientific perspective. Oregon ACWA suggests starting with existing FEMA maps
and use science to determine the connectivity of surrounding water rather than struggle
to clarify the amorphous term “neighboring”. (p. 3)

Agency Response:  See essay above.

Maine Municipal Association (Doc. #16630)

3.270 [T]he addition of "neighboring" to the existing definition of the term "adjacent' has the
potential to connect separate water bodies in a way that makes them jurisdictional
without the benefit of any case-specific analysis. "Neighboring™ includes waters located
within the riparian area or floodplain of the EPA's traditionally identified jurisdictional
waters, or waters with a surface or shallow subsurface hydrologic connection to
jurisdictional waters. Under the current regulatory system, adjacency is limited to
wetlands. By changing the definition from "adjacent wetlands” to "adjacent waters", and
then adding this definition of "neighboring", waters that are currently only jurisdictional
on a case-by-case basis could now be determined by the EPA to be de facto
jurisdictional without a case-specific significant nexus analysis. As Justice Kennedy
stated in the 2006 Rapanos case, "mere hydrologic connection should not suffice in all
cases; the connection may be too insubstantial for the hydrologic linkage to establish the
required nexus with navigable waters as traditionally understood." (p. 1-2)

Agency Response: See essay above.

John Deere & Company (Doc. #14136)

3.271 The agencies propose to define “neighboring”, which is contained in the defined term
adjacent, as including waters located within the riparian area of the jurisdictional waters
identified in paragraphs (a)(1) through (3) of the proposed rule, or waters with a
confined surface or shallow subsurface hydrologic connection to such a jurisdictional

140



Clean Water Rule Response to Comments — Topic 3: Adjacent Waters

water.®” The term -- riparian area is defined broadly by the agencies as “transitional
areas between aquatic and terrestrial ecosystems influencing the exchange of energy and
materials between these ecosystems”.®® By defining the term “neighboring” to include
riparian areas of jurisdictional waters the proposed rule offers a far more expansive yet
poorly-defined scope to jurisdictional water inquiries. Currently, the term “riparian area”
has no well-established meaning and is subject to wide ranging interpretation. Moreover,
the proposed neighboring definition will divert and/or expand jurisdictional inquiries
from a particular parcel of land to the hydrological systems of all surrounding parcels
and areas, even those separated by man-made dikes or barriers. This expanded inquiry
may be particularly onerous in light of the proposed definition for tributary, which will
significantly increase the penetration of jurisdictional waters into many fields and land
areas currently not subject to such inquiries. (p. 9)

Agency Response: See essay above.

Corporate Environmental Enforcement Council, Inc. (Doc. #14608)

3.272 Unlike the common understanding of “adjacent” as abutting, the Agencies’ definition

would be far broader, encompassing a new definition of “neighboring” that will pick up
water features that are wholly distant and removed from TNW. The Agencies offer no
definition of “riparian area” or “floodplain,” and no guideposts or outer limits for what
may be deemed to be neighboring or to what extent (if any) intervening breaks will
defeat adjacency. Under the Proposal, waters may be deemed to be adjacent, and thus
jurisdictional, even if miles apart and wholly separated from one another. They may
even be deemed to be adjacent if connected only by way of groundwater, even though
the Agencies have absolutely no authority over groundwater under the CWA. (p. 7)

Agency Response:  See essay above.

American Foundry Society (Doc. #15148)

3.273 [T]he definitions of “riparian area” and “floodplain” rely on ambiguous and undefined

concepts. For example, “riparian area” is defined as “an area bordering a water where
surface or subsurface hydrology directly influence the ecological processes and plant
and animal community structure in that area.” While this definition is vague and broad
(particularly as it relates to ecological processes, communities and structures), there is
no clarification in the proposed rule on how far a riparian area extends away from the
water body. (p. 6-7)

Agency Response:  See essay above.

American Council of Engineering Companies (Doc. #15534)

3.274 The introduction of "neighboring™ in the proposed rule is extremely problematic.

Neighboring is defined as "including waters located within the riparian area or
floodplain of a water identified in paragraphs (a)(l) through (5) (waters of the United
States), or waters with a confined surface or shallow subsurface hydrologic connection
to such a jurisdictional water.” What this means is that wetlands and waters of the

879 Fed. Reg. 22,207 (April 21, 2104).

% bid.
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United States with a subsurface hydrologic connection are now jurisdictional. (p. 2)
Agency Response:  See essay above.

American Society of Civil Engineers (Doc. #19572)

3.275 Civil engineers are responsible for constructing many features found in riparian areas
and floodplains. Many of those larger features, such as dams and levees understandably
require a 8404 permit. Civil engineers are also responsible for flood plain mapping,
levee design, stream restoration and a multitude of other engineering activities found in
floodplains. We received feedback from engineers who work in these sectors who
questioned the reach of floodplains in the proposed definition. The proposed rule defines
floodplains as: “an area bordering inland or coastal waters that was formed by sediment
deposition from such water under present climatic conditions and is inundated during
periods of moderate to high water flows.”® We received feedback indicating this
definition could extend to far reaches in the Mississippi River Basin and concerns that
the term “floodplain” is not tied to generally understood floodplain boundaries, such as
those identified by the Federal Emergency Management Agency (FEMA) in the
National Flood Insurance Program (NFIP). The rule states that jurisdictional
determinations over the extent of floodplains will decided by the “best professional
judgment and experience” of agency staff. Our members urge consistency and
transparency in this regard. (p. 8)

Agency Response:  See essay above.

Commercial Real Estate Development Association (Doc. #14621)

3.276 Neither one of the following phrases: (i) “riparian area” and the phrase (ii) “or waters
with a shallow subsurface hydrologic connection or confirmed surface connection to
such a jurisdictional water” can be defined by a precisely located line on the ground (i.e.,
how many inches deep is “shallow”) — thus the result will be confusion, uncertainty,
inconsistency and delay. Therefore, we recommend that you replace this subsection with
the following changes:

Neighboring. The term neighboring, for the purposes of the term “adjacent” in this
section, includes waters located within 100 feet of a water identified in paragraphs (a)(1)
through (5) of this definition, or within the floodplain of a water identified in paragraphs
(@)(1) through (5) of this definition. This language, coupled with our suggested change to
the floodplain definition, would provide certainty and clarity to all involved in the

program. (p. 5)
Agency Response: See essay above.

El Dorado Holdings, Inc. (Doc. #14285)

3.277 The definitions associated with the concept of adjacent waters are vague and will be
subject to inconsistent interpretation; it is more logical to treat most adjacent waters as
“other waters” subject to an individualized analysis: Although the agencies are asserting
the appropriateness of categorically regulating all adjacent waters (a point with which

8 See Definition of “Waters of the United States” Under the Clean Water Act; Proposed Rule, 79 Fed. Reg. 22, 199.
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the joint commenters disagree for the reasons stated above), the various definitions
associated with the concept of adjacency are imprecise and likely to lead to differing
interpretations. The word “adjacent” is defined to include bordering, contiguous or
neighboring. See proposed 33 C.F.R § 328.3(c)(1). The terms “bordering” and
“contiguous” are not defined, but the term “neighboring” is defined to include as being
located within the riparian area or floodplain of a regulated water, or having a shallow
subsurface hydrologic connection with such a water. See proposed 33 C.F.R §
328.3(c)(2).

“Floodplain” and “riparian area” are also defined terms, but the definitions are extremely
generic in nature and do not provide useful guidance. For example, “floodplain” is
defined as an area bordering a water that has been “formed by sediment deposition from
such water under present climatic conditions” that is “inundated during periods of
moderate to high water flows.” See proposed 33 C.F.R § 328.3(c)(4). “Riparian area” is
defined to be the “area bordering a water where surface or subsurface hydrology directly
influence the ecological processes and plant and animal community structure in that
area.” See proposed 33 C.F.R § 328.3(¢c)(3).

The preamble provides no more definitive means of identifying the scope of these terms,
or of differentiating between a “shallow” subsurface hydrologic connection and one that
is not shallow. For practical purposes, therefore, potentially adjacent waters will still need
to be evaluated on essentially a case-by-case basis to determine whether they are
regulated, just as they would be if the adjacent waters category were eliminated (or scaled
back to adjacent wetlands). The fact that the agencies have been unable to develop clearer
definitions is testament to the fact that there are likely to be significant differences
between types of adjacent waters (or individual adjacent waters in a watershed), such that
regulation of the group as a category is unwarranted. Rather, it is more logical to consider
most adjacent waters (other than wetlands and perhaps some types of open waters) as
“other waters,” subject to more individualized analysis.

Recommendation: The agencies should move away from categorical regulation of all
adjacent waters, and instead should regulate at most adjacent wetlands and certain
specified types of open waters. Other adjacent waters should be evaluated in the “other
waters” category (p. 34-35)

Agency Response: See essay above. As described more fully in the preamble and
TSD, the agencies did not adopt the commenter’s approach as the record for today’s
rule supports regulating waters defined as adjacent as jurisdictional by rule.

National Association of Home Builders (Doc. #19540)

3.278 Rather than defining parameters to clarify the extent of “adjacency,” the Agencies lean
on the regulated community for input: “Commenters should support where possible
from scientific literature any suggestions for additional clarification of current explicit
limits on adjacency, such as a specific distance or a specific floodplain interval.” % This
is problematic for several reasons. First, it reveals that the Agencies have failed to
conduct the research necessary to determine when and under what conditions a
significant nexus occurs between an “adjacent” water and an (a)(1) through (5) water.

% 1d. at 22,209.
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This research should have been completed prior to developing the proposed rule.
Second, by suggesting commenters refer to the scientific literature to clarify limits on
adjacency, the Agencies undermine the import of the draft Connectivity Report to
inform the proposed rule. If EPA’s Office of Research and Development, which spent
over four years developing the draft Connectivity Report, was unable to clarify critical
limits of adjacency, how are commenters expected to do so during a 207 day comment
period? Third, it is unlikely many commenters will have the requisite expertise to
knowingly review and provide meaningful input, much less have access to prohibitively
expensive journal subscriptions needed to review much of the scientific literature. The
Agencies have failed to do the new research needed to inform the proposed rule and are
now asking commenters to do the heavy lifting. This is inappropriate. The Agencies
should withdraw the proposed rule until they have the data necessary to clearly define
the limits of “adjacency.” (p. 95)

Agency Response: See essay above. As discussed in the preamble and TSD, the
proposal, and the final rule are supported by extensive research and science. Many
of the key issues in the rule, however, are not based entirely on science but require
an overlay of legal context and rule implementability, among other things. Also,
science does not always provide clear answers. So it is not unusual for an agency to
request, through the public comment period, scientific input into rules of this kind.
In addition, with the cited request for comments, the agencies were not asking the
public to conduct original or extensive research. Instead, the statement simply
reflects the fact that, although the agencies welcome all comments, for a very
science-based rule like today’s, suggestions supported by science are especially
useful.

Devon Energy Corporation (Doc. #14916)

3.279 For the term “neighboring” in the context of geographically proximate to the “adjacent”
water in  the Proposed Rule, it is not clear how a “shallow subsurface hydrologic
connection” or “confined surface hydrologic connection” are defined.

Under the exclusion discussion, the Proposed Rule reinforces the agencies’ long-held
position to exclude groundwater as WOTUS, including drainage through subsurface
systems. However, elsewhere in the Proposed Rule, a shallow subsurface connection
could establish “adjacency” jurisdiction. Such an assertion of jurisdiction would appear
to exceed the Agencies’ statutory authority as interpreted by the most recent Supreme
Court decisions. This could affect projects that use groundwater that is far removed from
the traditional navigable stream and other WOTUS. (p. 7)

Agency Response: See essay above.

American Petroleum Institute (Doc. #15115)

3.280 Under the 2014 Proposed Rule, “neighboring” waters (and therefore adjacent waters)
include waters located within the riparian area or floodplain of per se jurisdictional
waters (including the agencies’ new and expansive conception of jurisdictional
tributaries).”* This definition of neighboring is unreasonable because it provides

% at 22,262.
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unbridled discretion to the permitting authorities to determine the scope of the riparian
area or floodplain based on the “scientific judgment” of the agency, and includes waters
that would fail both jurisdictional tests in the Rapanos majority.** This definition is also
arbitrary because it does not consider the proximity of the subject waters to a navigable
water, as required by the Rapanos majority.*® The incorporation of all waters within a
floodplain or riparian area suggests that the notion of “reasonable proximity” will be
effectively abandoned in the 2014 Proposed Rule. To the extent that the agencies assert
jurisdiction without regard to distance from a traditional navigable water, interstate
water, or territorial sea, they are beyond the bounds of the Clean Water Act.** (p. 28)

Agency Response:  See essay above.

National Sustainable Agriculture Coalition (Doc. #15403)

3.281 If specific parameters for what constitutes a “shallow subsurface hydrologic connection”
cannot be determined and the criterion is removed from the definition of neighboring, it
may prove helpful to limit adjacent waters to include only waters located in floodplains
and riparian areas of jurisdictional waters. Floodplains and riparian areas provide clear,
water body-specific, physical boundaries for jurisdiction, whereas confined surface—
and certainly shallow subsurface—hydrologic connections are less clear. This action
would tighten the scope of section (a)(6) in determining what constitutes adjacent
waters, but, again, would not necessarily sacrifice jurisdiction for waters with a confined
surface or shallow subsurface hydrologic connection to other jurisdictional waters, as
these waters could be jurisdictional if found to have a significant nexus to waters listed
in (@)(1) through (5). Recommendation: Consider limiting adjacent waters to include
only waters located in floodplains and riparian areas of jurisdictional waters if specific
parameters for confined surface and shallow subsurface connections cannot be codified
in the final rule. (p. 6)

Agency Response: See essay above.

American Gas Association (Doc. #16173)

3.282 AGA members further report that jurisdictional determinations will vary depending on
the time of year when a site is surveyed. As the proposal’s defined term “neighboring”
can mean any connection, there may be no evidence of a connection between an
impoundment and a U.S. stream at some times of the year, and at other times, the same
“neighboring” impoundment may show a surface connection. Jurisdictional

% Although Justice Kennedy’s significant nexus test considered the adjacency of “wetlands, either alone or in
combination with similarly situated lands in the region,” Rapanos, 547 U.S. at 780, his opinion did not define
“similarly situated” or “in the region” and the agencies have provided no basis that his opinion supports per se
jurisdiction for waters under the broad definition of neighboring in the 2014 Proposed Rule.

% Both the plurality and the concurrence expressed serious concern over the assertion of jurisdiction over wetlands
“adjacent to” covered waters when the wetlands were physically remote from those waters, Rapanos, 547 U.S. at
742 (Scalia, J., plurality) (“Wetlands with only an intermittent, physically remote hydrologic connection to ‘waters
of the United States’ . . . lack the necessary connection to covered waters that we described as a ‘significant nexus’
in SWANCC.”); id. at 781 (Kennedy, J., concurring) (applying the significant nexus test because otherwise the
regulation allows for jurisdiction over drains, ditches and streams remote from any navigable-in-fact water and
likely to be beyond the Act’s scope like the isolated ponds in SWANCC).

% Rapanos, 547 U.S. at 742, 781.
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determinations for such sites will be a repetitive, inconsistent exercise, and both
regulatory field officers and project consultants (science experts) are likely to reach
inconsistent, subjective decisions. Simply broadening the definition of WOTUS is not a
suitable replacement for rigorous scientific analysis and clear metrics. (p. 7)

Agency Response:  See essay above.

Vulcan Materials Company (Doc. #16566)

3.283 The inclusion of flood plains and associated riparian areas without definition of the
flood criteria to use in defining the flood plain creates confusion and uncertainty
regarding the extent of jurisdictional coverage. Irrespective of the flood criteria, the
inclusion of flood plains applies the CWA jurisdiction broadly without evaluation of
whether connectivity or other jurisdictional criteria are present. Flood plains are defined
based on the probability of some periodic flood event; not CWA jurisdictional criteria.
The purpose and objectives of defining flood plain locations and flood hazard zones
have different statutory and regulatory basis from the CWA jurisdictional determination
process, and the processes are not interchangeable. (p. 2)

Agency Response:  See essay above.

3.284 While the FEMA maps may have been developed in another context, they are, as noted
by many commenters, familiar, easily accessible and understandable. Categorically,
flood plains and associated riparian areas should be exempted from consideration as
jurisdictional waters, unless such areas qualify as jurisdictional based on current criteria.

(p-4)
Agency Response:  See essay above.

National Milk Producers Federation (Doc. #1599)

3.285 The proposed rule asserts CWA jurisdiction over waters or wetlands using terms such as
“neighboring,”” ‘‘riparian area,”” ‘‘floodplain,”” ‘‘tributary,”” and ‘‘significant nexus.”’
These terms are as clear as muddy water, and, therefore, will create confusion for dairy
producers. Additionally, the proposed rule heavily relies on “best professional
judgment” in application of these and other terms. This will only exacerbate the lack of
certainty for farmers. Because a significant amount of time and technical expertise will
be needed to evaluate definitional alternatives, more time will be required to fully
evaluate these alternatives to assure greater regulatory certainty to U.S. dairy producers.

(p. 2)
Agency Response:  See essay above.

299 ¢¢ 29

Alameda County Cattlewomen (Doc. #8674)

3.286  On more than one occasion during the comment period, the agencies have said the
“adjacent waters” category does not include every water within a floodplain and riparian
area, but simply those that have a connection to another jurisdictional water. Perhaps
these officials should read the words that were placed in the Federal Register on April
21, 2014. “The term neighboring, for purposes of the term ‘“adjacent,” includes waters
located within the riparian area or floodplain of a water identified in paragraphs (a)(1)
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through (5), or waters with a shallow subsurface hydrologic connection or confined
surface hydrologic connection to such a jurisdictional water.” (Proposed Rule at 22207
(emphasis added)). The plain language of the regulation makes all waters within a
floodplain or riparian area jurisdictional and any water left outside those areas that might
have some surface or subsurface hydrologic connection can also be included. The
agencies are out of bounds. Not every water within a floodplain and riparian area meet
Justice Kennedy’s “significant nexus” test and therefore you cannot make them
jurisdictional by rule. This change in the definition has a very real possibility to impact
every single operation in the United States that is involved in production agriculture,
usurping the federal-state partnership that underpins the CWA. (p. 12-13)

Agency Response:  See essay above.

3.287 The term “adjacent” should have the plain meaning of the word if the true intent of the
regulation is to provide clarity to the regulated community. Using the common
definition of the word allows the vast majority of people to have a shared understanding
of its meaning. The term “neighboring” within the agencies’ definition of “adjacent” is
beyond the common understanding of what would be an “adjacent water” to a TNW. A
simple google search should enlighten the agencies on the public’s understanding of the
term “neighboring.” That search results in a definition for “neighboring” of “next to or
very near another place; adjacent.”® If the agencies’ definition of neighboring can
include all waters within an undefined floodplain and riparian area they have gone well
beyond the common understanding of the term, making the category of “adjacent
waters” virtually limitless. (p. 13)

Agency Response:  See essay above.

Floyd County Farm Bureau, Inc. (Doc. #9673)

3.288 We are also concerned with the provision of the rule which creates a category of
"adjacent waters." Adjacency is broadly defined. The reference to "neighboring" waters
which may be remotely located from a jurisdictional water raises the question of
whether those "waters" will have any impact, let alone a significant affect, upon the
jurisdictional water. Additionally, the use of gullies, rills and non-wetland swales to
serve as the connection to those features and the jurisdictional water raises the
possibility that the gullies, rills and swales could be subject to regulation. (p. 2)

Agency Response: See essay above. The final rule also expressly excludes
erosional features, including gullies, rills, and other ephemeral features that do not
meet the definition of tributary, non-wetland swales, and lawfully constructed
grassed waterways; from regulation as waters of the United States even where they
may have connections to jurisdictional waters. Additional exclusions are provided in
today’s rule.

Michigan Farm Bureau, Lansing, Michigan (Doc. #10196)

3.289 "Neighboring™ is the first term the proposed rule seeks to define as falling within
"adjacent™" and describing all waters. It is broadly described as including waters within

% Google definition of “neighboring,” available at https://www.google.com/?gws_rd=ssl#q=define-+neighboring.
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riparian areas or floodplains, or waters with a confined surface or shallow subsurface
connection to jurisdictional waters. This then requires the agencies to define "riparian”
and "floodplain,”" which they do as follows:

Riparian area. The term riparian area means an area bordering a water where surface or
subsurface hydrology directly influence the ecological processes and plant and animal
community structure in that area. Riparian areas are transitional areas between aquatic
and terrestrial ecosystems that influence the exchange of energy and materials between
those ecosystems.

Floodplain. The term floodplain means an area bordering inland or coastal waters that
was formed by sediment deposition from such water under present climatic conditions
and is inundated during periods of moderate to high water flows.

While the agencies stress that no uplands adjacent to jurisdictional waters will be
classified as waters of the United States, the definitions above are so vague and all-
encompassing that they could include wetlands, pools, ponds, ephemeral broken
waterways, ditches and other features far from jurisdictional waters without regard to the
Supreme Court's "reasonable proximity" restriction in United States v. Riverside
Bayview Homes, 474 U.S. 121 (1985). How far upland can a riparian influence extend
before waters located in it cease to fall under CWA authority, especially if plant and
animal communities that may migrate or have food sources up and down the landscape
are included in that assessment? What do the agencies consider "moderate” or "high"
water flows that would cause a water to be jurisdictional? Lacking any practical, field
based, legal, or other basis for setting limits on these terms, the rule gives the agencies
nearly limitless flexibility for deciding which waters they will regulate and which ones
they will not. (p. 6-7)

Agency Response:  See essay above.

Louisiana Cotton and Grain Association (Doc. #12752)

3.290 Adjacent waters as defined in the proposed rule replaces what the current rule regulates
as adjacent wetlands, which is a clear expansion of jurisdiction simply by the
substitution of "waters" for "wetlands." An even broader expansion of jurisdiction is
apparent upon a reading of the previously undefined term "neighboring,” one of the
synonyms of "adjacent” in the proposed rule's definition of adjacent. Neighboring
includes waters located within the riparian area or floodplain of a TNW, interstate water,
territorial sea or tributary, or waters with a surface or shallow subsurface hydrologic
connection to such a jurisdictional water (emphasis added). Adding to the broad and
vague definition of "neighboring™ is the fact that the proposed rule provides no limits on
the appropriate area or floodplain interval to apply. The proposed rule instead leaves this
determination to the agencies' "best professional judgment™ If, for example, a 100-year
FEMA floodplain interval were to be arbitrarily selected by an agency representative's
"best professional judgment,” then any wet feature in the Louisiana Delta that has 1
"hydrologic connection™ every 100 years within that floodplain area, even if miles away,
could be "adjacent" to the Mississippi River. (p. 3)

Agency Response:  See essay above.
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North American Meat Association and American Meat Institute (Doc. #13071)

3.291 The lack of a clear definition for the term “floodplain” is also problematic. Common,
historical practice and good science dictate that a floodplain be defined by a recurrence
interval. The agencies, however, have elected not to so, apparently leaving that decision
to individual agency officials and in doing so introducing uncertainty and subjectivity
into the process. Similarly, as with floodplains, the proposed rule leaves to the agencies’
“best professional judgment” determinations made regarding a riparian area.*® Applying
a best professional judgment standard can only lead to confusion and inconsistency
across districts. (p. 7)

Agency Response:  See essay above.

North Dakota Soybean Growers Association (Doc. #14121)

3.292 According to the proposal, “reasonable proximity,” a concept which is also subjective
and vague, applies only when adjacency is established through a hydrologic connection
for “water” that lies “outside of the floodplain and riparian area of a tribu‘[aury”.97 For
“waters” within the riparian area, the proposal does not explain how far from a waterway
that the “bordering” area would extend.

“Bordering” area is further explained as a location “where surface or subsurface
hydrology directly influence the ecological processes and plant and animal community
structure in that area,” but it is entirely unclear what the agencies mean by the “area”
where such influence exists. Because the agencies are attempting to rely on a functional,
not spatial, definition for “riparian area,” the proposed rule is hopelessly vague and is
subject to varying, case-by-case interpretations and applications to regulated parties. This
varying interpretation is precisely the type of analysis that the agencies claim that the
WOTUS rule is designed to avoid!

The definition of “floodplain” relies on the undefined term “waters” and the concept of
“bordering.” While the definition employs a measurable concept, an area that actually has
been inundated by, and was formed by sediment deposition from, actual waters, the
return period for such inundation is not specified. Is it the 10-year, 50-year, 100-year, or
200-year floodplain? The agencies cannot simply say, as they have in the proposal, that
they will use their “best professional judgment” to answer this question on a case---by-
--case basis because this judgment, again, returns us precisely to the type of analysis they
claim the WOTUS rule is designed to avoid! (p. 8-9)

Agency Response:  See essay above.

Kansas Agriculture Alliance (Doc. #14424)

3.293 Under the proposed rule the term “floodplain” is given no temporal limits. Therefore,
the agencies are free to pick and choose how far away from a stream it would want to
exert jurisdiction, defying the Supreme Court’s limitations on adjacency. If for
argument’s sake the agencies intend to use the 100-year floodplain under the definition
contained in the rule, vast swaths of dry land would now become WOTUS because it is

% 79 Fed. Reg. at 22,209
%7 79Fed.Reg.22,207---08
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capable of having water once in 100 years. The agencies have tried to assert that the
definition only includes areas in the floodplain where water is present. At the same time,
however, the agencies claim jurisdiction over every part of an intermittent or ephemeral
stream regardless of whether water is present. The agencies cannot have it both ways. If
EPA and the Corps stand on its belief that every part of an ephemeral stream is regulated
regardless of the presence of water in or on the feature, then the entirety of a feature like
a floodplain, categorically designated as WOTUS by the proposed rule, but is devoid of
water for a period of time, is subject to regulation at all times. Even if the presence of
water in or on the feature is permitted to trigger regulation, because floodplains often
have high water tables, farmers and ranchers are left to only speculate which part of the
floodplain meets the shallow subsurface hydrologic connection component. (p. 5)

Agency Response: See essay above. The agencies reiterate that the floodplain is
not categorically designated as jurisdictional by the rule. Waters located in the 100-
year floodplain within 1500 feet of the ordinary high water mark of an (a)(1)
through (a)(5) water are ""neighboring™ and therefore jurisdictional. As stated in
the Preamble, the agencies use the term “water” and “waters” in categorical
reference to rivers, streams, ditches, wetlands, ponds, lakes, oxbows, and other types
of natural or man-made aquatic systems, identifiable by the water contained in
these aquatic systems or by their chemical, physical, and biological indicators. The
agencies use the terms “waters” and “water bodies” interchangeably in this
preamble. Thus, an ephemeral stream, which has chemical, physical, and biological
indicators that it is a stream, remains a water even during those seasons when water
is not present. Land in a floodplain, in contrast, will not have the chemical,
physical, and biological indicators that it is a water because it is not a water. See
also General Compendium. Additionally, the rule does not modify the exemptions at
CWA Section 404(f). For example, the CWA exempts from the Section 404
program discharges associated with normal farming, ranching, and forestry
activities such as plowing, cultivating, minor drainage, and harvesting for the
production of food, fiber, and forest products, or upland soil and water conservation
practices (Section 404(f)(1)(A)).

lowa Farmers Union (Doc. #15007)

3.294 To further the goal of water not crafting an easily applied bright---line rule, we propose
incorporating the following changes in the final rule:

* The final rule should adopt a factor; physical characteristics caused reasonable
limitation to the term “floodplain.” For example, limiting the scope of “neighboring”
waters to those waters located within the established 20---year floodplain would allow
farmers to easily map the area in question and identify waters within the defined
floodplain that may be jurisdictional. Placing no such limitation on the term “floodplain”
makes the rule too broad to be easily interpreted and applied by the regulated community.
Waters falling outside the rule’s defined floodplain would still be adequately protected by
the “significant nexus” test under paragraph (7).

* The final rule should eliminate waters with either a shallow subsurface or confined
surface hydrologic connection from the definition of “adjacent.” Such connections are not
well---defined, not readily identified, and not an appropriate part of an otherwise
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straightforward jurisdictional test. Again, these waters would still be adequately protected
via the “significant nexus” test under paragraph (7). (p. 5-6)

Agency Response: See essay above. Additionally, the rule does not modify the
exemptions at CWA Section 404(f). For example, the CWA exempts from the
Section 404 program discharges associated with normal farming, ranching, and
forestry activities such as plowing, cultivating, minor drainage, and harvesting for
the production of food, fiber, and forest products, or upland soil and water
conservation practices (Section 404(f)(1)(A)).

National Pork Producers Council (Doc. #15023)

3.295 In the case of the use of a floodplain to determine adjacency, we suggest that the
relationship between the wetland and tributary in question must be relatively persistent,
common and significant. The direct hydrological interaction must be more common than
not, and as a result we suggest the extent of the floodplain be defined by the reach of
flood waters as a result of a 5-year, 24-hour rainfall flooding event. (p. 21-22)

Agency Response:  See essay above.

Arizona Farm Bureau Federation (Doc. #15064)

3.296 [T]he language associated with “floodplains” or “riparian areas” is vague and the
Agencies are allowed to use their “best professional judgment” to determine what flood
intervals to use and the applicability of riparian designation. This is a clear example of
the uncertainty created by the proposed rule. Instead of clarity farmers and ranchers who
operate in such geographical areas are left wondering if they will need to obtain permits
to conduct normal farming activities. (p. 2)

Agency Response: See essay above. Additionally, the rule does not modify the
exemptions at Section 404(f). For example, the CWA exempts from the Section 404
program discharges associated with normal farming, ranching, and forestry
activities such as plowing, cultivating, minor drainage, and harvesting for the
production of food, fiber, and forest products, or upland soil and water conservation
practices (Section 404(f)(1)(A)).

Florida Fruit & Vegetable Association (Doc. #15069)

3.297 The jurisdictional expansion continues with “riparian” defined as “an area bordering a
water where surface or subsurface hydrology directly influence the ecological processes
and plant and animal community structure in that area.” The proposed definition for
“riparian” is especially problematic in Florida due to our unique geologic characteristics
and interfaces with our surficial aquifer system. Due to hard pan soil type, shallow
underlying clay lenses, shallow ground water tables and Kkarst topography, subsurface
hydrology has a substantial impact and influence on a very large portion of the state’s
land area which, per the proposed definition, could be classified as “riparian” and fall
under CWA jurisdiction. Karst terrains develop in areas underlain by carbonate rocks,
primarily limestone and dolomite, and Florida is almost entirely underlain by carbonate
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rocks.”® The rule continues by explaining that “a shallow subsurface hydrologic
connection is lateral water flow through a shallow subsurface layer, such as can be
found, for example, in steeply sloping forested areas with shallow soils, or in soils with a
restrictive layer that impedes the vertical flow of water, or in karst systems, especially
karst pans.” Again, very large portions of Florida’s surface area could categorically be
defined by these characteristics. Lastly, although the term “floodplain™ is defined in the
proposed rule, it is done so vaguely, leaving much open to interpretation. For example,
what are the parameters defining the extent of the floodplain? Is it based on a 10 year/24
hour, 25 year/24 hour or 100 year/24 hour storm event? The design storm duration
would have significant implications on the actual area of inundation. This aside, the
landscape of Florida is characterized by its numerous lakes and rivers, all of which have
associated floodplains. As is the case with potential riparian areas, the amount of land
area within the state that could categorically fall under the proposed definition of
“floodplain” is quite astonishing. (p. 3)

Agency Response:  See essay above.

American Forest Foundation (Doc. #15093)

3.298 [S]uch broad and diverse terms as riparian area and floodplain are deemed necessary,

then each term must be defined with specific, measurable, repeatable, and
science-backed metrics that can be easily understood and quickly derived when
assessing all possible landscape features across the United States. (p. 4)

Agency Response:  See essay above.

Virginia Poultry Federation (Doc. #16604)

3.299 In addition, the definitions of “riparian area” and “floodplain” rely on ambiguous and

undefined concepts. For example, “riparian area” is defined as “an area bordering a
water where surface or subsurface hydrology directly influence the ecological processes
and plant and animal community structure in that area.” While this definition is vague
and broad (particularly as it relates to ecological processes, communities and structures),
there is no clarification in the proposed rule on how far a riparian area extends away
from the water body.

Furthermore, “floodplain” is defined as an area that has been inundated by actual waters
or was formed by sediment deposition from actual water. The proposed rule does not,
however, specify whether it is the 10-year, 50-year, 100-year or 500-year floodplain that
is included in the definition. Using “best professional judgment” to answer this on a
case-by-case basis (as is suggested in the proposed rule) provides no meaningful
guidance as to what areas are to be included as a floodplain for purposes of designating
waters of the U.S. subject to CWA jurisdiction.

Accordingly, “adjacent waters” in the proposed rule is a vague and overly broad concept
that could include an area as vast as the 500-year floodplain of the Ohio River valley.
Landowners in these areas or any area within miles of a navigable water or tributary

98

Karst in Florida, Special Publication No. 29. 1986. Florida Geological Survey. Available at:

http://publicfiles.dep.state.fl.us/FGS/FGS_Publications/SP/SP29LaneKarstFlorida.pdf
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could never be sure if activities on their land would trigger federal water permit
requirements covered by the CWA. This is not the clarity and certainty that poultry and
egg producers and other landowners need. (p. 6-7)

Agency Response:  See essay above.

New Mexico Cattle Growers Association et al. (Doc. #19595)

3.300 “Neighboring” should also remove those last clause caveats regarding “waters with a
shallow subsurface hydrologic connection or confined surface hydrologic connection to
such a jurisdictional water.” This type of investigation will require significant resources
to make what are really case-by-case determinations of connection but not the
significance of the connection. To leave the clause in place serves only to further
confuse EPA’s and USACE’s efforts toward clarity. Further, it is abrasive to all that the
agencies would go to great lengths to find a shallow subsurface connection, but not
make a similar determination of its significance. (p. 13)

Agency Response:  See essay above.

Georgia Department of Transportation (Doc. #14282.1)

3.301 We agree that it is useful to include a regulatory definition of "neighboring"” given the
use of that word in the definition of "adjacent.” Or concern is that the proposed
definition of "neighboring™ is open to such an expansive interpretation that it could - and
likely would - result in a substantial broadening of the definition of "adjacent waters"
that are jurisdictional by rule.

More specifically, our concern with the proposed definition of "neighboring” is that it
could be interpreted to eliminate the twin requirements of reasonable proximity and
significant effect. For example, the proposed rule would allow "waters with a shallow
subsurface hydrologic connection™ to be deemed "neighboring™ regardless of the degree
of that subsurface connection, and regardless of the distance of that connection. If read
literally, this definition would allow a water to be deemed adjacent, and therefore
jurisdictional by rule, based on a geographically remote and hydrologically insignificant
subsurface connection.

The proposed definitions of "riparian area” and "floodplain" heighten this concern,
because they also do not include a requirement for reasonable proximity and significant
effect.*® In particular, the definition of “floodplain” - which includes areas "inundated
during periods of moderate to high water flows" - could be construed to encompass areas
that are subject to flooding only during rare and extreme flooding events. The effect of
these definitions could be to define as "adjacent” - and thus jurisdictional by rule - waters
that are not in any reasonable sense-adjacent.

The expansive definition of "neighboring" raises particular concerns in States with prairie
pothole wetlands. As written, the rule would allow the Corps to assert jurisdiction over
prairie pothole wetlands based on a "confined surface hydrologic connection” if the

% The proposed regulations define "riparian area" as "an area bordering a water where surface or subsurface
hydrology directly influence the ecological processes and plant and animal community structure in that area.” While
the term "directly influence" does help to limit the scope of the definition, it does not require a significant effect
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wetlands "fill and spill" into jurisdictional waters during occasional flood events -
regardless of the distance between the prairie pothole area and the jurisdictional water.
"Shallow subsurface connections" also could be used as a basis for asserting jurisdiction
over prairie pothole areas. Our members are concerned that the proposed rule would
expand, perhaps dramatically, the area deemed jurisdictional by the Corps in the prairie
pothole region.

Recommendation: We recommend revising the definition of "neighboring" to include an
explicit requirement for both reasonable proximity and significant effect. The rule should
include specific criteria for determining whether these requirements are met. Under this
approach, the existence of a subsurface hydrological connection would not automatically
result in a finding that waters are jurisdictional by rule. Similarly, location within a
riparian area or floodplain would not be enough, on its own, to cause waters to be deemed
jurisdictional by rule. Instead, the waters would be deemed "adjacent” and thus
jurisdictional by rule only if they are actually located close to other jurisdictional waters
and have a significant effect on the chemical, physical, and biological integrity of those
waters. We also support the following options among those identified in the preamble for
limiting the definition of "neighboring":

» asserting jurisdiction over adjacent waters only if they are located in the floodplain or
riparian zone of a jurisdictional water;

» considering only confined surface connections but not shallow subsurface connections
for purposes of determining adjacency; and

» establishing specific geographic limits for using shallow subsurface or confined surface
hydrological connections as a basis for determining adjacency, including, for example,
distance limitations based on ratios compared to the bank-to-bank width of the water to
which the water is adjacent.'® (p. 7-8)

Agency Response: See essay above. See also Other Water Compendium for a
discussion of prairie potholes.

Beaufort County Stormwater Utility (Doc. #7326.1)

3.302

The proposed definition of “neighboring” could be interpreted to eliminate the
requirements of reasonable proximity and significant effect. For example, the proposed
rule would allow “waters with a shallow subsurface hydrologic connection” to be
deemed ‘“neighboring” regardless of the degree of that subsurface connection and
regardless of the distance of that connection. If read literally, this definition would allow
a water to be deemed adjacent and, therefore, jurisdictional by rule, based on a
geographically remote and hydrologically insignificant subsurface connection of an
undefined time-scale.

“Floodplain™ is an area bordering inland or coastal waters that was formed by sediment
deposition from such water under present climatic conditions and is inundated during
periods of moderate to high water flows. EPA has stated that it will use “best professional
judgment” when determining where a floodplain exists. The proposed definitions of
“riparian area” and “floodplain” heighten this concern over what neighboring means,

10079 Fed. Reg. 22298.
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because they also do not include a requirement for reasonable proximity and significant
effect. In particular, the definition of “floodplain” which includes areas “inundated during
periods of moderate to high water flows” could be construed to encompass areas that are
subject to flooding only during rare and extreme flooding events. The effect of these
definitions could be to define as “adjacent” and thus jurisdictional by rule waters that are
not in any reasonable sense adjacent.

Recommendation: Revise the definition of “neighboring” to include an explicit
requirement for both reasonable proximity and significant effect. The rule should include
specific criteria for determining whether these requirements are met. (p. 1-2)

Agency Response:  See essay above.

JEA (Doc. #10747)

3.303 Like the proposal's approach to ditches, the Agencies' treatment of "other” waters raises
significant questions:

The term “riparian area" is defined broadly as including "transitional areas
between aquatic and terrestrial ecosystems that influence the exchange of energy
and materials between those ecosystems.” What does the phrase "influence the
exchange of energy and materials™ mean in this context?

The proposed definition does not specify an inundation return period for deeming
a waterbody jurisdictional based on floodplain considerations; instead, the
proposal states that precise outcomes will be determined based on "best
professional judgment." How is a member of the regulated community to know
if a seemingly isolated water is jurisdictional based on such a nebulous test?

Again, JEA requests that the Agencies resolve these issues and consider whether the
assertion of authority over "adjacent” and "neighboring" waters would create
environmental benefits .Further, the Agencies should reevaluate whether these concepts
are consistent with the text of the Clean Water Act and applicable U.S. Supreme Court
precedent. (p. 4)

Agency Response: See essay above.

Louisville and Jefferson County Metropolitan Sewer District (Doc. #15413)

3.304 The proposed rule defines floodplains as "an area bordering inland or coastal waters that
was formed by sediment deposition from such water under present climatic conditions
and is inundated during periods of moderate to high water flows." As local sponsor,
MSD is concerned that the term "floodplain™ is not tied to the generally understood
Federal Emergency Management Agency (FEMA) program that oversees the National
Flood Insurance Program (NFIP) in floodplain areas. The rule states that jurisdictional
determinations over the extent of floodplains will decided by the "best professional
judgment and experience” of agency staff. MSD is concerned that this could lead to
inconsistent interpretations and applications and requests that the definition be clarified.

(p. 2)
Agency Response:  See essay above.
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Lake County Stormwater Management Commission (Doc. #16893)

3.305 328(c)(4) - Floodplain: This term is ambiguous and subject to wide interpretation
...“inundated during periods of moderate to high flows.” How would that be
consistently quantified, and by whom? Accordingly, we believe this definition should be
removed from the proposed rule.

428(c)(2) - Neighboring: We suggest “or floodplain” be removed from this definition
(consistent with our comment [#3] above). (p. 3)

Agency Response:  See essay above.

Duke Energy (Doc. #13029)

3.306 After this statement, the proposed rule goes into a lengthy discussion about the
definition of “neighboring.” Disappointingly, this definition does not offer clarification
on this issue, or clarify “great distance,” but instead notes several other parameters (i.e.,
reasonably proximate) that would make it almost impossible for a regulated entity to
contest any final interpretation. This is yet another example of how the proposed rule is
ambiguous, creates uncertainty and goes far beyond what is currently jurisdictional. The
agencies should clarify the definitions in any final rule. (p. 31)

Agency Response:  See essay above.

3.307 Upper Niobrara White Natural Resources District, Chadron, NE (Doc. #13562)
Neighboring for the purpose of determining adjacent waters includes waters with a
"shallow subsurface hydro logic connection”. Subsurface water is groundwater and if the
two waterbodies in question are jurisdictional, EPA could usurp authority of the
subsurface water, ignoring the statutory authority of the NRDs. It is recommended that
EPA revert back to the term navigable waters and apply jurisdiction where there is a
direct surface connection. (p. 2)

Agency Response: See essay above. In addition, for the reasons discussed in the
TSD and preamble, as well as elsewhere in this compendium, the agencies disagree
with the commenter that a water cannot be jurisdictional unless it has a
hydrological connection with an (a)(1) — (5) water.

Santa Clara Valley Water District (Doc. #14776)

3.308 Definitions should be based on and specify easily recognizable field characteristics for
what are waters of the United States and what are not. For example, the proposed
definition of riparian area is broad and general, suggesting a need for regional
delineation manuals similar to what currently exist for wetlands. This increases
jurisdictional area of the CWA, as well as permitting and other costs of projects,
programs, and activities. The proposed definition of a floodplain should not be
subjective (i.e., moderate to high flows), but relate to specific hydrologic frequency of
flooding. For example, a bankfull event (1 to 2 year recurrence frequency) shapes stream
geomorphology, often relates to ordinary high water, and often can be identified in the
field. Floodplains shown on the Federal Emergency Management Agency (FEMA)
Flood Insurance (p. 2)

Agency Response:  See essay above.
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ERO Resources Corporation (Doc. #14914)

3.309 Under the proposed rule, waters and wetlands occurring in a floodplain or riparian area
of (a)(1) through (5) waters are assumed to have a confined surface or shallow
subsurface connection to the jurisdictional water. This presumption may not always be
true and should be a rebuttable presumption. (p. 23)

Agency Response:  See essay above.

3.310 Eliminate the terms "riparian” and "floodplain” from the proposed rule and simply state
that adjacent waters and wetlands are those that have a shallow subsurface hydrologic
connection or confined surface hydrologic connection to an (a)(1) through (a)(5) water.
If the agencies are uncomfortable with the above-recommended modification, then the
following modification is proposed: Adjacent waters and wetlands are those that have a
shallow subsurface hydrologic connection or confined surface hydrologic connection to
an (a)(I) through (a)(5) water. Adjacent waters and wetlands frequently occur in riparian
areas. "Riparian areas" are defined as 1) the portion of the valley bottom influenced by
fluvial processes under the current climatic regime, 2) riparian vegetation characteristic
of the region, and 3) the area of the valley bottom flooded at the stage (water surface
elevation) of the 100-year recurrence interval flow. (p. 24)

Agency Response:  See essay above.

South Metro Water Supply Authority, Colorado (Doc. #16481)

3.311 Are isolated waters without any direct surface or shallow subsurface connection to
TNWs, but which periodically capture sheet flows containing pollutants, jurisdictional;

(p. 4)

Agency Response: See essay above. If the water is not excluded and does not meet
the definition of “adjacent” in the final rule, it would only be jurisdictional based on
a case-specific evaluation under (a)(7) or (a)(8).

America’s Great Waters Coalition (Doc. #4957)

3.312 The Great Waters Coalition supports the many important clarifications provided by in
the proposed rule: (1) defining the term “tributary,” (2) affirming that waters of the U.S.
categorically include all tributaries to traditionally navigable Waters and interstate
waters, and (3) defining “neighboring” as it relates to “adjacency” for wetlands and
other waterbodies, such as lakes or ponds. Furthermore, application of “adjacency” to
both wetlands and other waterbodies will work in concert with the clarification on
tributaries to restore protections for headwaters and downstream waters into which
tributaries flow. The Great Waters Coalition strongly support the rule’s recognition that
adjacency does not require a permanent, unbroken hydrological connection to a
traditionally navigable water, that wetlands physically separated from jurisdictional
waters can still be adjacent, and that the wetlands and other waterbodies located within
the riparian area or floodplain of a jurisdictional water will generally be considered
neighboring, and thus adjacent. (p. 2)

Agency Response:  See essay above.
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Chesapeake Bay Foundation (Doc. #14620)

3.313 CBF supports the definition of the term “Neighboring” for purposes of Waters of the
U.S. but recognizes operational challenges with one part of that definition. Under the
first part of the definition: when located in the floodplain or riparian zone of a
jurisdictional water is a reasonable way for agencies to consider adjacency within the
Chesapeake Bay watershed as it is directly consistent with the way the Chesapeake Bay
Watershed Model works as described above. The other option provided in the rule,
“waters with a shallow subsurface hydrologic connection or confined surface hydrologic
connection” may or may not be consistent with the framework of the Chesapeake Bay
Watershed Model on which loads and load reductions are calculated within the
Chesapeake Bay TMDL unless considered at fairly coarse resolution such as a major
basin. The Chesapeake region continues to gain understanding of the role of
groundwater sinks of dissolved nutrients, their lag times for delivery to adjacent waters
and their ultimate fate as a pollutant load. However, shallow subsurface hydrologic
connections and confined surface hydrologic connections could only be determined
through costly and time-consuming groundwater pathway and ditch network analyses at
relatively fine resolution. (p. 6)

Agency Response:  See essay above.

National Wildlife Federation (Doc. #15020)

3.314 We support the agencies’ proposal to clarify the term “adjacent” by defining
“neighboring” as “waters located within the riparian area or floodplain of a water
identified in paragraphs (a)(1) through (a)(5) of this section ....” See 33 CFR
328.3(c)(2); 22207. We agree that one sufficient condition of adjacency should be
location within a riparian area or floodplain. And we generally support the agencies’
proposal to define the lateral reach of the term neighboring by proposing science-based
definitions of “riparian area” and “floodplain” for purposes of defining neighboring and
adjacency. 79 Fed. Reg. at 22207. (p. 46)

Agency Response: See essay above.

Center for Biological Diversity, Center for Food Safety, and Turtle Island Restoration Network

(Doc. #15233)

3.315 The conservation groups agree with your inclusion of adjacent waters within WOTUS,
but disagree with your restrictive definition of “neighboring.” (p. 5)

Agency Response:  See essay above.

3.316 The conservation groups concur with your assessment that waters that are adjacent to so-
called (a)(1) to (a)(5)3 waters provide “vital functions for downstream traditional
navigable waters, interstate waters or the territorial seas,” and that their substantial
impact is a function not only of flow, but also of the movement of energy and materials
(including biological interaction). 79 Fed. Reg. 22261. You have noted that adjacent
water bodies that retain such vital functions include wetlands, oxbow lakes, and ponds.
Id. In the conservation groups’ view, these points are amply demonstrated in the
scientific literature, (p. 6)
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Your proposal also includes, as jurisdictional adjacent waters, those water bodies deemed
to be “neighboring waters,” including waters outside the riparian area or floodplain that
are nonetheless hydrologically connected to an (a)(1) to (a)(5) water body. 79 Fed. Reg.
22210-11, 22268. This too is scientifically supportable.

However, the conservation groups disagree with your specification of the type of
connection that qualifies, namely either a confined surface hydrologic connection or “a
shallow subsurface hydrologic connection.” 79 Fed. Reg. 22207. This formulation leaves
unprotected by the “adjacent waters” designation of those neighboring waters, including
wetlands, which are outside the riparian area or floodplain and retain only a subsurface
hydrologic connection that is not shallow. Your exclusion of such a water body from the
“neighboring-adjacent” protection lacks any scientific basis, is contrary to the purpose of
the Clean Water Act, and is not compelled by Rapanos, SWANCC or Riverside Bayview.
Similarly, see, Rapanos, 126 S.Ct. 2244-45 (Kennedy occurrence explaining that the
Rapanos plurality’s postulated requirement of a surface-water connection draws no
support from the structure of the Clean Water Act or Supreme Court precedent in
SWANCC or Riverside Bayview). Furthermore, your definition leaves vulnerable nearby
wetlands, potholes, playas, lakes, and other similar non-adjacent, but hydrologically
connected water bodies that would require substantial time and costs to prove to a trier of
fact, even though the hydrologic principle of connection is virtually inevitable, that such
water bodies are connected to, and therefore per se have a significant nexus to, the
navigable water. (p. 6-7)

Agency Response:  See response above.

3.317 [T]he conservation groups urge you to modify your proposed definition of*“neighboring”
as follows:

Neighboring. The term neighboring, for purposes of the term ‘‘adjacent’’ in this section,
includes waters located within the riparian area or floodplain of a water identified in
paragraphs (a)(1) through (5) of this section, or waters with a shalewsubsurface
hydrelogic-connection-orconfined-surface hydrologic connection to such a jurisdictional
water. (p. 8)

Agency Response:  See response above.

Environmental Defense Fund (Doc. #15352)

3.318 The proposed rule also clarifies the meaning of adjacency and tributaries by providing
definitions of “neighboring,” “floodplain,” and “tributary.” It is quite clear that waters,
not land within floodplains, are protected. The agencies have reasonably declined to
adopt an arbitrary definition of floodplain (such as a 100-year floodplain). Conditions
vary too much throughout this country to adopt the same flood interval for the entire
nation. It is much more accurate and faithful to the best scientific understanding of
connectivity to leave the determination of which flood interval to use to best
professional judgment. We support the agencies’ broad definition of tributaries
consistent with the science that tributaries contribute flow, directly or indirectly through
another water, to a navigable water or impoundment of navigable water, that tributaries
can be natural, man-made, or artificial, and can include ditches, canals, ponds, wetlands
and impoundments. (p. 4-5)
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Agency Response: See essay above, as well as the Tributaries compendium.

Defenders of Wildlife and Patagonia Area Resource Alliance (Doc. #16394)

3.319 Finally, the rule’s treatment of a “shallow subsurface hydrologic connection” in the
definition of “neighboring” in proposed subsection (u)(2) is confusing and inconsistent
with the science for another reason. Although the definition of “adjacent waters”
includes waters with a “shallow subsurface hydrologic connection or confined surface
hydrologic connection to such a jurisdictional water,” the rule later excludes all
groundwater from Clean Water Act jurisdiction. See proposed subsections (u)(2),
(®)(5)(vi). There is no scientific or legal basis to protect a wetland connected to a
jurisdictional water by groundwater, but not the groundwater itself. As described in
more detail below, Defenders strongly disagrees with the exclusion of groundwater. (p.
10)

Agency Response:  See essay above.

Western Resource Advocates (Doc. #16460)

3.320 WRA supports the proposed rule’s borrowing from the existing regulation that defines
adjacency and adding the additional definitions for “neighboring,” “flood plain” (as
WRA suggested in its comments on the guidance'®') and “riparian area.”'® For
example, given the extensive physical alteration of watersheds in the Rocky Mountain
region, it would create a perverse incentive to fill wetlands were the mere existence of a
constructed dike to block jurisdiction over a previously adjacent wetland. Again,
thinking about the federally endangered razorback suckers of the Colorado River Basin,
even adult fish migrate between the Green and Yampa rivers and neighboring wetlands
that are flooded by high spring peak flows.’® To the extent that Clean Water Act
protection plays a critical role in recovering and thereafter sustaining these native fish, it
will be imperative to maintain jurisdiction over these wetlands. (p. 19-20)

Agency Response: See essay above. This comment adds further support to the
agencies’ approach regarding constructed dikes and the like.

The Wildlife Society (Doc. #14899)

3.321 We find that there is potential for conflicting direction between the language in the
definition for "neighboring” and the exclusions listed for waters of the United States.
Language in the definition for "neighboring” indicates that waters with a "shallow
subsurface hydrologic connection” to jurisdictional waters are themselves considered
jurisdictional waters. Water that moves subsurface is in fact groundwater, and therefore
groundwater should not be categorically excluded in paragraph (s)(5)(iii). Scientific
evidence presented in the SAB report and Tiner (2003) on unidirectional wetlands cites
numerous examples of the types and degrees of connectivity that exists between these
wetlands and downstream waters (in cases including so-called geographically isolated
wetlands, which are clearly identified as very often not being hydrologically isolated) at

1% These comments are attached.
19240 C.F.R. § 122(c), 79 Fed. Reg. at 22263.
103 See Yampa PBO at 33, supra note 83.
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the regional level. Clarifying this language will be particularly useful for landscapes
such as the Prairie Pothole Region, the Nebraska Sandhills, and playa wetlands in which
unidirectional wetlands play a dominant role in landscape form and function.

We are especially concerned that even though a "shallow subsurface hydrologic
connection” can create a significant nexus between jurisdictional waters, the "shallow
surface hydrologic connection™ itself is not protected under CWA. If such a connection is
disturbed, this action may alter the nature of the water made jurisdictional because of this
connection, even to the point of changing its jurisdictional status. We believe that this
situation could form a loophole in the rule, allowing the destruction of a "shallow
subsurface hydrologic connection” in order to remove a water body from jurisdictional
status. Therefore we suggest that language be added to protect such connecting waters.

Also, because there will inevitably be ambiguity about what qualifies as “shallow” that
will lead to the inability for consistent practical application, we suggest removing this
word from the definition. (p. 2)

Agency Response: See essay above. In addition, the agencies reiterate that only
waters of the United States are regulated by the CWA. For additional information,
see the Exclusions compendium.

Southeastern Legal Foundation (Doc. #16592)

3.322 The definition of "neighboring" itself contains several problems. First, the definition
allows for jurisdiction established by "subsurface hydrologic connections.” The
Agencies cannot use groundwater, a water that falls outside of the purview of the CWA,
as a link in the chain of establishing jurisdiction under the CWA. Second, further nesting
of definitions, the definition of neighboring contains two newly defined terms: "riparian
area” and "floodplain." As defined, neither riparian areas nor floodplains are themselves
WOTUS or even water. Despite this, the Proposed Rule establishes jurisdiction over
even the most isolated waters in both areas based solely on their "reasonable proximity"
with no requirement for a "significant nexus" to be established. This vastly expands on
the Agencies' current jurisdiction under the CWA. (p. 20)

Agency Response:  See essay above.

Endangered Habitats League (Doc. #3384.2)

3.323 EHL supports the many important clarifications provided by the Clean Water Protection
Rulemaking, including defining “tributary” for the first time and affirming once again
that Waters of the U.S. categorically include all tributaries to Traditional Navigable
Waters (TNW) and interstate waters. Additionally, the included definition for
“neighboring” as it relates to “adjacency” for wetlands and other water bodies, such as
lakes or ponds, is also a further help in clarifying CWA jurisdiction. Furthermore,
application of “adjacency” to both wetlands and other water bodies, will work in concert
with the clarification on tributaries to restore protections for headwaters and downstream
waters into which tributaries flow. We especially support the recognition by the agencies
that adjacency does not require a permanent, unbroken hydrological connection to the
TNW, that wetlands physically separated from jurisdictional waters can still be adjacent,
and that the wetlands and other water bodies located within the riparian area or
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floodplain of a jurisdictional water will generally be considered neighboring, and thus
adjacent. (p. 2)

Agency Response: See essay above.

Protect Americans, Board of Directors (Doc. #12726)

3.324 “Neighboring” should also remove those last clause caveats regarding “waters with a
shallow subsurface hydrologic connection or confined surface hydrologic connection to
such a jurisdictional water.” This type of investigation will require significant resources
to make what are really case-by-case determinations of connection but not the
significance of the connection. To leave the clause in place serves only to muddy EPA’s
and USACE’s efforts toward clarity. Further, it is abrasive to all that the agencies would
go to great links to find a shallow subsurface connection, but not make a similar
determination of its significance. (p. 15-16)

Agency Response:  See essay above.

Wyoming Outdoor Council (Doc. #16528.1)

3.325 Adjacency will apparently require some level of reasonable proximity, even if there are
hydrologic connections. See 79 Fed. Reg. 22207-08 (citing United States v. Riverside
Bayview Homes, 474 U.S. 121 (1985)). That said, confined surface or shallow
subsurface hydrologic connections can create adjacency. Id. at 22208. The agencies
should ensure careful adherence to the definitions of “neighboring,” “riparian areas,”
and “floodplain” before excluding a water as an adjacent water just because it lies at
some distance from an (a)(1)-(5) water. If there is one thing that is apparent from the
discussions in Appendix A, it is that waters that are not immediately adjacent to a
navigable water can nevertheless strongly impact those waters. Moreover, the concept
of “chemical, physical, and biological integrity” as an objective of the CWA could
probably be restated as seeking to restore the ecological integrity of the Nation’s waters.
And, as the science of ecology illustrates, as its fundamental underlying hallmark,
everything is connected and interconnected. Therefore, excluding adjacent waters just
because they are not immediately adjacent to a navigable water should be done only
rarely, when the science clearly shows there is a little downstream impact on chemical,
physical, and biological integrity.

The EPA and the Corps invite comment on whether language such a geographically
proximate” or ‘“reasonably proximate” should be added to the definition of
“neighboring.” 79 Fed. Reg. at 22209. We believe there i1s no need for this addition to
what is meant by “waters with a shallow subsurface hydrological connection or confined
surface hydrologic connection.” The EPA and the Corps have already made it clear
uplands can never be adjacent waters. Id. at 22207. The detailed definitions of “riparian
area” and “floodplain” also make this an unnecessary redundancy. The agencies have
recognized that floodplains and riparian areas significantly affect chemical, physical, and
biological integrity so there is no need to limit that core finding. See id. at 22210-11
(pointing out that adjacent waters can be separated “but those intervening uplands do not
eliminate or impede the functional interactions...” and any determination of adjacency
based on shallow subsurface or confined surface hydrologic connection outside the
riparian area or floodplain requires clear documentation). (p. 4)
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Agency Response:  See essay above.

Audubon Society of Greater Denver (Doc. #16934)

3.326 Streams, tributaries and wetlands that will be protected through this rule supply drinking
water to more than one-third of all Americans, filter pollutants, absorb floodwaters and
provide habitat for a wide diversity of wildlife. Because they perform these vital
functions it is imperative that they receive adequate long-term protection. We think the
Rule’s criteria for connectivity will help ensure this as well. (p. 1)

Agency Response:  See essay above.

Florida Stormwater Association (Doc. #14613)

3.327 The proposed definition of “floodplain” is the broadest possible definition of the word.
The definition is so broad that it would limit EPA’s and the Corp’s ability to use best
professional judgment when determining where a floodplain (and therefore jurisdictional
water) is or is not. It would create a state of confusion where many would litigate the
terms “adjacent” and “floodplain” for years to come — the antithesis of the stated reasons
for one of the primary reasons for proposing the regulations: To provide clarity in terms
of the application of the CWA. (p. 3)

Agency Response:  See essay above.

Congress of The United States (Doc. #1434)

3.328 [T]he rule heavily relies on undefined or vague concepts such as "riparian areas,"
"landscape unit,” "floodplain,” "ordinary high water mark" as determined by the
agencies' "best professional judgment"” and “aggregation.” Even more egregious, the rule
throws into confusion extensive state regulation of point sources under various CWA
programs. (p. 1)

Agency Response: See essay above. The commenter does not specify how the rule
will throw point source regulation into confusion; the TSD explains how waters of
the US can also be point sources.

Wetland Science Applications, Inc. (Doc. #4958.2)

3.329 The definitions of neighboring, riparian area and floodplain are inappropriate [...] that
has been implemented for decades. Does neighboring encompass the entire floodplain,
which is for the first time defined in the regulations and defined in unquantified terms
(moderate to high water flows). Why is there a sectional limit placed on the term?*®*
How high is high: 50-year event; 100-year event; 500-year event? What are present
climatic conditions? Recognizing that climate changes (whether as the result of human
activity or not), has the climate changed in the last 50, 100 or 500 years? Will it continue
to change? Similarly, “riparian area” is too nebulous. These definitions as proposed
would establish new areas for dispute and allow regulators to add their own
interpretation, which is a major problem in the implementation of the regulatory

1% This is the existing problem with terms such as ephemeral, which specifically are limited to one section of the
regulation.
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program today. Flexibility when it comes to what is under federal jurisdiction is not
appropriate and should not be subject to local, arbitrary determination. (p. 8)

Agency Response: See essay above.

O'NEIL LLP (Doc. #16559)

3.330 The proposed definition for the term "neighboring™ is to expansive and capable of
misuse by agency personnel to enable regulatory staff to claim that essentially any area
of water in the floodplain or in a riparian area of the initial waters and their tributaries
can be classified as "neighboring" and subject to jurisdiction under the CWA. (p. 8)

Agency Response:  See essay above.

California Association of Sanitation Agencies (Doc. #12832)

3.331 Many wastewater treatment processes, including man-made spreading basins, are
located near or even “adjacent” to rivers and tributaries that have been (or under the
proposed rule, would be) designated as waters of the U.S. and may be located in the
riparian or floodplain areas of these rivers. Because the proposed rule defines
“adjacency” and includes the incorporation of waters within the flood plain or riparian
area of a designated water of the U.S. as also being a jurisdictional water (see section
328.3(c)(2)-(4), FR 22263), this could lead to an interpretation that such spreading
basins and artificial storage ponds are jurisdictional.

Specifically, the proposed rule would revise the current category of an ‘“adjacent
wetland” to include all “adjacent waters.” (FR 22206) As a result, numerous treatment
ponds, recycled water reservoirs, and spreading grounds/basins across California could
become jurisdictional, creating a significant problem and interference with existing
wastewater treatment processes. For example, under the proposed rule, the Montebello
Forebay spreading grounds in Southern California would appear to become jurisdictional.

(p. 3-4)
Agency Response: See essay above.

Committee on Small Business, U.S. House of Representatives (Doc. #14751)

3.332 First, under the Proposed Rule, all waters and wetlands that are adjacent to TNWs,
interstate waters and wetlands, the territorial seas, impoundments, and tributaries are
"waters of the United States.)®® In comparison, under the extant rule and 2008
Guidance, only certain adjacent wetlands were categorically deemed "waters of the
United States."'®® Second, the definition of the term “adjacent" is different in the
Proposed Rule than the existing regulation. The proposed definition of "adjacent”
departs from the existing one by substituting "[w]aters, including wetlands™ for
"wetlands.”*®" Third, the terms "neighboring," "riparian area,” "floodplain," “tributary,"

195 proposed 33 C.F.R. §328.3 (a)(1)(6), 79 Fed. Reg. at 22, 263.

106 2008 Guidance, supra note 26, at 5-7 interpreting 33 C.F.R. §328.3 (a)(7), (c). The guidance states that the
agencies only will assert categorical jurisdiction over wetlands adjacent to TNWs or adjacent wetlands that have a
continuous surface connection with a relatively permanent non-navigable tributary. Id. at 5-7.

197 Compare Proposed § 328.3 (c)(1) (“Waters, including wetlands, separated from other waters of the United States
by man-made dikes or barriers, natural river berms, beach dunes and the like are ‘adjacent waters.”) with 33 C.F.R. §
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and "significant nexus" are defined for the first time under the Proposed Rule.’® These
terms are not defined in the existing rule or guidance documents. Finally, the Proposed
Rule changes the list of geographic features that are expressly excluded from the
definition of “waters of the United States."**® Unfortunately, the proposed alterations to
the existing regulation do not resolve the question of which water bodies are subject to
the jurisdiction of the CWA. (p. 6-7)

Agency Response:  See essay above.

National Stone, Sand and Gravel Association (Doc. #14412)

3.333 The agency's categorical approach is especially problematic when considering their
expansion of the criteria for adjacency by vaguely defining the terms "neighboring,”
"riparian,” and "floodplain,” and allowing adjacency jurisdiction to be established
through a "shallow subsurface” connection. The agencies state that these terms were
added to provide greater “"consistency and clarity and certainty” but admit that
application of these terms would be based "in part on best professional judgment” Id at
22208-09. However, because these terms are so imprecise, there is greater likelihood of
arbitrary and inconsistent application. For example, the definition of floodplain ("an area
bordering inland or coastal areas that is inundated during periods of moderate to high
flows™) has no clear limit and the determination of the appropriate flood interval may
vary depending on the size of the tributary involved. In some cases, an agency reviewer
could use the 10-to-20 year flood interval zone (the example in the rule's preamble) Id.
at 22209, while another reviewer looking at essentially the same kind of tributary could
use the 100-year interval. Such inconsistency becomes especially problematic when
considering the agencies' new definition of neighboring (“waters located within the
riparian area of floodplain of a water identified in paragraphs 1(i) through (v) or waters
with a shallow subsurface hydrologic connection™) to establish adjacency. Id. at 22263.
A reviewer who uses a 100-year flood interval zone could find that wetlands and waters
within that large floodplain, a considerable distance from a TNW, would become
jurisdictional by rule as "neighboring” without any site-specific analysis. Another
reviewer might apply only the 10-to-20 year frequency flood and could find that
wetlands or waters the same distance from a similar stream are not jurisdictional by rule.
Indeed, 100-year flood zone areas could encompass literally hundreds of square miles as
reflected in the attached map. Thus, the floodplain concept in the rule is simply too
imprecise and prone to abuse to provide clear guidance for the regulated community on
what waters are subject to CWA regulation.

The "shallow subsurface” test to establish adjacency based on "best professional
judgment” is similarly imprecise and prone to abuse in the field.**® While the agencies
attempt to distinguish groundwater (which is not a WOTUS but can establish adjacency),

328.3 (¢) (“Wetlands separated from other waters of the United States by man-made dikes or barriers, natural river
berms, beach dunes and the like are ‘adjacent waters.””).

1% proposed 33 C.F.R. §328.3 (a)(1)(6), 79 Fed. Reg. at 22, 263.

19914, at §328.3 (a)(1)(6), 79 Fed. Reg. at 22, 263.

19 There is no scientific standard to separate what is "shallow subsurface” and what is "groundwater." The USGS
definition of groundwater includes shallow subsurface flow "groundwater occurs almost everywhere beneath the
land surface" (USGS Groundwater Facts, http://pub.usgs.gov/circ/circ1186/html/gen facts.html)
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Id at 22208, that distinction is very vague and difficult to implement on the ground.'*!

For example, one agency reviewer could find that groundwater from a tributary has a
shallow subsurface connection because it occasionally reaches the 12-inch root zone but
is usually at a much lower depth. Another reviewer looking at the same kind of
hydrologic system of a similar stream could find that the subsurface water was deep
groundwater although it occasionally inundates that root zone. The reviewer in the former
case could then establish adjacency over a large area of the landscape whereas the latter
reviewer would not. The rule itself is extremely confusing and misleading on the
groundwater/shallow subsurface alleged distinction by its definition of groundwater. In
many areas of the United States, digging a shallow depression in the ground leads to
groundwater. Will the potential connection of shallow subsurface flow to regulated water
lead to monitoring and mitigation? The practical consequences of the variations of "best
professional judgment” over a rule that conflicts within itself are staggering. Moreover,
this nebulous distinction creates an almost impossible burden on a landowner trying to
determine if subsurface flow is unregulated groundwater. The proposed rule does say, "A
determination of adjacency based on shallow subsurface connection outside the riparian
or floodplain area required clear documentation” Id at 22211. However, the reality is that
a landowner would essentially have to prove lack of jurisdiction, not the reverse. A
landowner would have to install wells and monitor the groundwater seasonally to attempt
to prove that underground flow does not establish an "adjacency" connection.** In light
of these concerns, NSSGA strongly urges the agencies to delete any reference to
floodplain and shallow subsurface connection to determine "neighboring” under the
adjacency criteria. (p. 23-25)

Agency Response:  See essay above.

Walker River Irrigation District (Doc. #14562)

3.334 Under the proposed rule, a water "adjacent™ to an interstate water, to a tributary, or to a
ditch which is not excluded as a "tributary™ would also be a water of the United States.
The definition of "adjacent™ in the proposed rule includes "bordering," "contiguous" or
"neighboring.” The definition also explains that separation by man-made ditches or
barriers will not disqualify a water from being "adjacent." The definition of
"neighboring” is less than clear. It seems to include a water which may be connected by
groundwater to the water of the United States. Thus, on the one hand, groundwater
"drained through subsurface drainage systems" is excluded from jurisdiction, but a water

111 The proposed rule describes a shallow subsurface hydrologic connection as “a lateral flow through a shallow
subsurface layer, such as can be found, for example, in steeply sloping forested areas with shallow soils , or in soils
with a restrictive layer that impedes vertical flow of water or in karst systems, especially in karst pairs. " 79 Fed.
Reg. 22208. It then describes tests that may be used to determine "shallow subsurface connection.” Id. Proving that
it could be very time-consuming and expensive for aggregate operators to prove that no such connection exits. Yet,
any such effort could be arbitrarily rejected by an agency reviewer's best professional judgment.

12 The recent case of Hawaii Wildlife Federation v. County of Maui, 2014 WL 2451565 (D. Hi. May 30, 2014)
found the County liable under the CWA for pollutants discharged from injection wells at the County's reclamation
facility that migrated to the ocean based on strong evidence that effluent significantly affected the ocean's ecology.
However, the court acknowledged that while it makes sense to regulate groundwater under the conduit theory "it
cannot point to controlling appellate law or statutory text allowing this theory in the present context.” Id. at 13. The
"shallow subsurface connection™ criteria in the proposed rule is so vague as to allow extension of jurisdiction based
on much weaker evidence than found in the County of Maui case.
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which has a "shallow subsurface hydrologic connection™ to an interstate water or a
tributary of an interstate water is considered "adjacent™ to it and thus is jurisdictional.
The proposed rule is so broad, that water sitting in a field next to a ditch or drain may be
a "water of the United States.” (p. 5-6)

Agency Response: See essay above. See discussion of ditches in the Ditches
Compendium (Topic 6).

Northwest Colorado Council of Governments Water Quality/ Quantity Committee (Doc.

#10187)

3.335 QQ agrees with defining all waters that are adjacent to a jurisdictional water as
categorically jurisdictional as long as the rule continues to include within the definition
the characteristics of these adjacent waters. The list of characteristics ensures that the
adjacent waters are part of “an aquatic system incorporating navigable waters” as
required by the Supreme Court in Rapanos. As Justice Kennedy observed, wetlands
should be covered if they "possess a significant nexus with navigable waters." See
Rapanos at 787. (p. 5)

Agency Response:  See essay above.

Murray Energy Corporation (Doc. #13954)

3.336 These new definitions raise the possibility that two waters can be separated by great
distance and dry land and still be considered “adjacent.” This is supported by language
in the preamble, which states that “in showing chemical, physical or biological
connection between adjacent waters and other jurisdictional waters, adjacent waters,
including wetlands, may be separated by land or other features not regulated under the
CWA” Proposed Rule at 22210 (emphasis added). This is precisely the result that both
the plurality and Justice Kennedy sought to avoid in Rapanos by refusing to extend
jurisdiction where significant distances separated allegedly adjacent water features.
There is simply no discernible limit to the concept of adjacency under the Proposed
Rule, which affirms Justice Scalia’s worst fears of “turtles all the way down.” ** See
Rapanos 547 U.S. 754. (p. 15)

Agency Response:  See essay above.

3.337 Specifically, the Proposed Rule would potentially capture as jurisdictional on-site
ponds/impoundments and closed-loop water systems that are open (i.e., not piped)
wherever these features are located within a “riparian area” or “floodplain” (terms that,
as noted above, are overbroad and left to inconsistent interpretation by agency
personnel), or share surface or shallow subsurface connections with other waters. (p. 15-
16)

Agency Response:  See response above.

3.338 The attempted jurisdictional stretch here becomes even more problematic, and even less
reasonable in light of established law, when factored in combination with the Agencies’

13 Justice Scalia was using this metaphorical reference to criticize aspects of Justice Kennedy’s interpretation that
sought to revive the notion that physically unconnected ponds could be included based on their ecological
connection to covered waters which the Court explicitly rejected in SWANCC.
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conclusion that a significant nexus can be determined based purely on a biological
connection. See e.g., Proposed Rule at 22241. In support of this position, the Agencies
cite to the habitat and life cycle dependency of aquatic birds. Once again, the reasoning
here leads to a result that is inconsistent with binding Supreme Court precedent, as it
would bring isolated wetlands back into jurisdiction based on a new “Migratory Aquatic
Bird Rule” or “Migrating Duck Rule,” a reincarnation of the “Migratory Bird Rule”
which the majority opinion in SWANCC rejected. See 531 U.S. at 174. (p. 16)

Agency Response:  See essay above.

Metropolitan Water District of Southern California (Doc. #14637)

3.339 [T]he proposed rule states: "Application of the terms 'riparian area,” ‘floodplain,’ and
‘hydrologic connection' would be based in part on best professional judgment and
experience applied to the definitions contained in this rule™ (page 22208, bottom of the
third column of the Federal Register notice). For all the reasons listed above, and
because Metropolitan is concerned about potential inconsistencies among individual
regulators in making these determinations, Metropolitan requests that these categories
and definitions be based on science that has been finalized and be substantially revised
to clarify the details and provide greater specificity regarding their application. (p. 12)

Agency Response:  See essay above.

National Federation of Independent Business (Doc. #8319)

3.340 Under the Rapanos plurality opinion, the Agencies may be able to assert jurisdiction
over wetlands that are adjacent to traditional navigable waters.'**3 But in order to do so
they must demonstrate that there is a continuous surface connection between such
“traditional navigable waters” and the wetland, such that it is difficult to discern where
the water ends and the wetland begins. Rapanos, 547 U.S. at 742. Yet the Proposed
Regulation asserts jurisdiction over wetlands without regard to whether there is a
continuous surface connection.

The Proposed Regulation invokes Justice Kennedy’s significant nexus test in justifying
an assertion of jurisdiction over waters adjacent to relatively permanent, non-navigable
tributaries that are connected downstream to “traditional navigable water.” The Agencies
therein operate on the assumption that adjacent waters are always sufficiently integrated
with the ecological system of the entire watershed. This much is true in so far as the
Proposed Rule defines “adjacent waters” as having a significant nexus to traditional
navigable waters. But that circular definition tells us nothing as to when adjacent waters
will in actuality be jurisdictional. (p. 6-7)

Agency Response:  See essay above.

New Mexico Environmental Law Center (Doc. #8538)

3.341 NMELC urges you to further strengthen the final rule to fully protect wetlands and other

14 The Rapanos plurality defined a “traditional navigable water” as a “relatively permanent, standing or

continuously flowing bod[y] of water ‘forming geographic features’ that are described in ordinary parlance as
‘streams],] ... oceans, rivers, [and] lakes.” Rapanos, 547 U.S. 739.
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waters found outside of the floodplain of covered waterways. Science shows that the
health of these waters influences stream flow, water quality, and wildlife in waters
downstream. (p. 1)

Agency Response:  See essay above.

Alabama Rivers Alliance (Doc. #14280)

3.342 We would also highlight the need for strong protections for our wetlands and
groundwater connections. As SELC points out, “[t]he scientific literature is now clear
that most non-proximate wetlands are connected either biologically, chemically, or
hydrologically to jurisdictional waters”™™ Likewise, there is now a common
understanding of the inseparable connection between our surface and near surface
groundwater resources which often establishes the nexus between various non-adjacent
surface waters. The proposed rule should reflect this reality. (p. 3)

Agency Response:  See essay above.

California Department of Transportation, Division of Environmental Analysis (Doc. #19538)

3.343 Caltrans requests that specific information be added regarding what would be considered
'reasonable proximity' with regard to determining an adjacent water. (p. 3)

Agency Response:  See essay above.

Florida Crystals Corporation (Doc. #16652)

3.344 We recommend that the agencies modify the definition of "neighboring™ to include a
distance limitation on waters which are captured by that term. The Proposed Rule would
define the term "adjacent" to mean "bordering, contiguous, or neighboring." The term
"neighboring” is proposed to be defined to include "waters located within the riparian
area or floodplain [of an otherwise jurisdictional water], or waters with a shallow
subsurface hydrologic connection or confined surface hydrologic connection to such a
jurisdictional water." As discussed above, in places such as Florida which have a flat
landscape, surficial aquifer, and floodplain maps which cover virtually the entire state, it
appears that almost any otherwise isolated water would be "neighboring™ no matter how
far away it may be located from a water which otherwise is jurisdictional.

The proposed definition of "neighboring™ would stretch the term far beyond its natural
meaning. Most dictionaries define "neighboring™ to mean "next to or very near another
place; adjacent.” See, e.g., Oxford Dictionaries (online edition). This definition
incorporates the concept that for something to be "neighboring,” it must be located only a
short distance away. Yet, the Proposed Rule's definition of "neighboring” contains no
such constraint. In Florida, floodplains and shallow subsurface connections can extend
for miles. Like the term "navigable waters"” in the CWA itself, the Proposed Rule would
stretch the term "neighboring™ into a meaning which is completely at odds with its plain
meaning. We recommend that the agencies incorporate a distance constraint on the term
"neighboring" to reflect the concept that a water is neighboring only if it is next to or very

115 1d. at 52 (citing U.S. v. Holland, 373 F. Supp. 665 (M.D. Fla. 1974), Headwaters, Inc. v. Talent Irrigation Dist.,
243 F. 3d 526 (9th Cir. 2001).).
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near a jurisdictional water, in addition to the requirement that there be some sort of
hydrological connection. The Army Corps Jacksonville District has applied a 200-foot
limit in determining adjacency in Florida for many years, and that would be a reasonable
distance limit to choose. (p. 11)

Agency Response:  See essay above.

Department of Public Works, City of Chesapeake, Virginia (Doc. #5612.1)

3.345 Furthermore, the Rule states that an "adjacent” connection exists through a shallow
aquifer, and shallow subsurface connections may be found below the ordinary root zone
(below 12 inches). The terms "shallow aquifer" and "ordinary root zone" are not defined
within the Rule and are speculative. This language is ambiguous and relies heavily on
best professional judgement to determine what constitutes a shallow aquifer connection
which can extend to greater than 4-6 feet deep within the dry season. By their very
nature, many of the City's stormwater management facilities are located within riparian
areas or the floodplains adjacent to WOUS and likely have shallow groundwater
connections or are connected to a WOUS by a stormwater ditch; therefore, most of the
City's currently nonregulated stormwater management facilities and ditches may become
regulated WOUS, under this proposed Rule. There is no reasonable option for providing
clarity for this type of jurisdiction because of its inherent ambiguity. There are no
scenarios where it would be appropriate for EPA to extend CWA jurisdiction over
resources "adjacent” to existing WOUS, no matter the distance or landscape position,
unless more than speculative or insubstantial scientific evidence is produced through a
case-specific analysis that a significant nexus exists between an "adjacent™ resource and
a WOUS. The City of Chesapeake will not support the expansion of CWA jurisdiction
through adjacent waters because it may result in less clarity, certainty and predictability
for the regulated community, as well as increasing infrastructure
maintenance/retrofitting and development costs. (p. 4-5)

Agency Response:  See essay above.

National Wildlife Federation (Doc. #15020)

3.346 While we generally support the proposed adjacency definition, we challenge the
agencies’ emphasis on physical proximity in determining adjacency. The ecological
interconnections that demonstrate adjacency are based on wetland functions that are, at
most, indirectly related to physical proximity. Physical adjacency, like isolation, is
largely a legal construct and an artificial distinction not grounded in hydrology or
aquatic ecology.

We respect the agencies’ effort to provide additional precision in order to reduce
uncertainty “as to whether a particular water connected through confined surface or
shallow subsurface hydrology is an ‘adjacent’ water.” However, the agencies must not
place undue emphasis on geographic proximity at the expense of waters that clearly
function as part of the aquatic system. See, e.g., 79 Fed. Reg. at 22208 citing 42 FR
37128, July 19, 1977. We urge the agencies to carefully consider the scientific literature,
including the SAB Connectivity Peer Review Report, the draft Connectivity Report, and
the agencies’ Appendix A Science Summary, as well as the additional scientific literature
and analysis submitted during the public comment period, as it considers its options for
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increased clarity.

More specifically, we believe the scientific literature supports the conclusion that “all
waters connected through a shallow subsurface hydrologic connection or confirmed
surface hydrologic connection” have at least the potential to have more than an
insubstantial influence on the physical, chemical, and biological integrity of tributaries
“regardless of distance” and therefore should be found jurisdictional as adjacent waters.
See 79 Fed. Reg. at 22207-08, 22241-43; Connectivity Report at 1-7 to 1-14 (The
scientific evidence also demonstrates that shallow groundwater connections serve as
hydrologic connections between surface waters and should be considered in assessing
connectivity and effects on downstream waters.). Therefore, we strongly oppose the
following proposed options to the proposed rule described at 22208-09 as clearly
inconsistent with the scientific literature and the goals of the CWA:

e We oppose “asserting jurisdiction over adjacent waters only if they are located in
the floodplain or riparian zone of a jurisdictional water.”

e We oppose “considering only confined surface connections but not shallow
surface connections for purposes of determining adjacency.”

e We oppose establishing by rule “specific geographic limits for using shallow
subsurface or confined surface hydrologic connections as a basis for determining
adjacency....”

e We oppose adding specific language to the “neighboring” definition that waters
connected by shallow subsurface or confined surface hydrologic connections to an
(@)(1) through (a)(5) water must be geographically proximate to the adjacent
water. (p. 50-51)

Agency Response: See essay above, as well as the preamble and TSD.

3.347 [D]efining and determining adjacency based on geographic proximity alone is not
consistent with the scientific literature or the goals of the CWA. Instead, the adjacency
definition and preamble should focus on adjacency based on functional relationships. (p.
51)

Agency Response:  See response above.

National Association of State Foresters (Doc. #14636)

3.348 [I]t is our contention that attempting to codify and define such broad and diverse terms
as riparian area and floodplain will not bring clarity or consi