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SUBJECT: Department of the Army Memorandum Documenting Nationwide Perrmt/Reglonal General

Permtt Verification for the Above-Numbered Permit Application

Aquatic Life Movement- SC DNR questioned whether thie proposed project will improve aquatic life
movement. The Corps believes the existing earthen embankments and water control structures on the
project site currently impact aquatic life movement.  The proposed project is expected to remove
these obstructions to aquatic life movement and will restore natural tidal flows on the project site.
Therefore, the proposed project complies with General Condition 2 of the 2012 NWPs.

Impacts to the American alli gatoé The Corps recognizes that freshwater species such as the - .
American alligator may be displaced by the proposed project. We anticipate that any alligators on the
project site will search for suitable habitat (another freshwater impoundment) upstream.

Spawning Areas- SCDNR questioned whether the project site functioned as a spawning area for
marine species in the past. The proposed project is not expected to impact any existing freshwater or
marine spawning areas. Therefore the proposed pr OJect comphes with General Condition 3 of the
2012 NWPs. -

Migratory Bird Breeding Areas- SCDNR stated the proposed project will result in significant adverse
' 1mpacts to important migratory bird breeding areas. SCDNR provided several examples of birds that
nest in intertidal freshwater marshes. In addition, SCDNR stated that the project site may serve as
breeding habitat for two species, black rail (Laterallus jamaicensis) and Macgillivray’s seaside -
sparrow (Amodrammus mariamus macgil’liwaii), two species that may be evaluated for protection
under the Endangered Species Act in the futuré. The pxoject site is also used by migratory species

during the winter and spring migration.

As described above, the project site is managed for recreation. Individual fields are drained, flooded,

mowed, or planted to meet the property owner’s needs. The Corps recognizes that the project site

may be used as breeding habitat for some migratory bird species.- However, any breeding habitat on

~ the project site is cm*renﬂy subject to routine disturbance. Since one of the' primary goals of the
proposed project is to restore natural hydrology and vegetation, impacts to existing habitat within the

managed freshwater impoundment on the project site are considered unavoidable. Therefore, the

proposed project complies with General Condition 4 of the 20 l2 NWPs '

Endangered Species- According to SCDNR, there is an ex1stmg wood stork ('Myctena americana)
rookery approximately 1.4 miles from the project site. SCDNR stated that wood stork foraging is
well documented at SNWR and they probably use the mitigation bank site for foraging, too. SCDNR
Questioned whether the Corps has made or can make a determination that no threatened or
éndangered species will be adversely impacted by the proposed project. In addition, they questioned
- whether fonnal consultation is required for the prcposed prOJect

SRR

The Corps is required to make a determmauon regarding: potenna[ mpacts to Federaﬂy—h stcd
 threatened or endangéred species, species that are propesed for listing, and designated or proposed

critical habitat. As described above, the available habitat'on thé project site consists of existing tidal
marsh and a freshwater impoundment that is managed by the property owner for recreation and is
subject to routine disturbance. Manatees and sturgeon may enter the existing open water channels
and wood storks may forage in the shallow freshwater and salt marsh areas on the project site:
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deteriorate and this ared has developed into a fully functional salt marsh. The applicant has proposed
to remove the existing embankment and to fill a portion of the existing ditches to restore natural
elevations. In addmon the applicant has proposed to plant appropriate salt marsh vegetation if the
natural seed source is not sufficient to revegetate the project sitc. The Corps believes the proposed
activities will facilitate 1hc developmem of additional salt marsh on the pr o;c.ct site.

Need for Restoranon- According to SCDNR, the project site does not need to be restored. The Corps
recognizes that SCDNR would prefer for the project site to be managed as a freshwater

impoundment. However, the project site is privately owned and the applicant may propose to restore.
natural hydrology and vegetntron or to develop a commercial mitigation bank on the pmJect site,

Deﬁnmon of Restoration / Conversion of Aquatic Resource Type- SCDNR objected to the use of the
word restoration to describe the proposed project. SCDNR believes the proposed project will result
in the conversion of freshwater aquatic resources into salt marsh. SCDNR’s views are inconsistent-
with Corps policy. In accordance with the preamble of the 2012 Nationwide Permits, District
Engineers have the discretion to determine what constitutes a “natural wetland” for the purposes of
NWP 27. The preamble also states that changes in wetland plant communities that are caused by
restoring wetland hydrology are to be considered wetland rehabilitation activities that are authorized
by NWP 27 and are not to be considered conversion to another aquatic habitat type. See 77
Fed.Reg.10184, at 10215. NWP 27 states that, “Changes in wetland plant communities that occur
when wetland hydlology is more fully restored during wetland rehabilitation activities are not
considered a.conversion to another aquatic habitat type.” 77 Fed. Reg.- 10184, at 10275.

- The proposed project consists of the removing man-made features (an ¢arthen embankment and water

~‘control structures) to restore natural hydrology on the project site. Areas on the project site that are
subject to natural tidal flows are currently dominated by tidal salt marsh. Once the existing man-
made features are removed, the area inside the freshwater impoundment on the project site will also

* be dominated by tidal salt marsh. The Corps believes the natural condition of this portion of the
Savannah River floodplain is tidal salt marsh.. Therefore, the pr: oposecl project is con51de1 ed .
restoration and may be authorized usmg NWP 27.

Avoidance and Minimization on Imnacts— SCDNR obj ected to the volume of fill material that will be

- discharged into waters of the U.S. as part of the proposed project and stated that an individual permit
should be required for the proposed project.. The proposed project consists of excavating an earthen
embankment and placing the material into the adjacent ditches to restore natural elevations. The
Corps encouraged the permitiee to remove the existing embankment rather-than opening the water
control structures or constructing breaches in the embankment that may still restrict water flows.

- Likewise, the placement of excavated material into the adjacent ditches will not result in a loss of

- waters of the U.S. The permittee has proposed to restore natural elevations by eliminating a man-
made feature (open water ditches) and increasing the acreage of salt marsh vegetation on the project
site. The placement of fill matetial in the existing ditches is necessary to restore the natural
elevations on the project site. NWP 27 docs not include a threshold for the volume of fill material or
the acreage of impact, because the Corps consxders the restoration of aquatic resources to be a
beneficial activity. - :
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State Agency (list commenting state agencies) [X] SC Department of Naturat Resources (SCDNR)

State H1storlc Preservation Office [ ]
Other: Southern Ilnwronmental Law Center (SELC)

SCDNR pr ovided written comments on August 7, 2012, in response to the PCN for the proposc,d
activities in waters of the U.S. In addition, the Southern Environmental Law Center (SELC)

- submitted an email to the Corps regarding the proposed project on March 2, 2013. SELC attached
copies of a 2008 letter from USFWS to Savannah District regarding the existing freshwater canal and
a letter from SELC to SCDHEC regarding the PCN for the proposed project. Accordmg to the email,
SELC does not believe that a NWP should be used to authorize the proposed activities in waters of

the U.S.

Substantive Issues Raised and Corps Resolution (Consideration of Comments): The Corps and
the other members of the IRT have been working on the proposed Clydesdale Mitigation Bank for
mote than three years. The IRT was provided cop:es of a draft Prospectus (June 2009), a complete
Prospectus (September 2009), a Baseline Monitoring and Functional Assessment Report (April

2010), draft Mitigation Banking Instruments (November 2010 and March 2011), and final Mitigation
Banking Instruments (October 2011 and March 2012, and Junie 2012). The Corps and the other
members of the IRT have reviewed and submitted numerous comment letters regarding these

- documents and the proposed mitigation bank to the bank sponsor.

The majority of the written comments that were submitted by SCDNR in response to the PCN are
related to the proposed mitigation bank rather than the proposed activities in waters of the U.S. The
Corps has attempted to distinguish between these two issues because the Corps’ evaluation of the
proposed mitigation bank is related, but distinct from whether the proposed work in waters of the
U.S. meets the terms and conditions of NWP 27, :

Since SCDNR references previous comments that were submitted regarding the proposed mitigation
bank, the Corps’ summary of issues regarding the PCN alse includes some information that was
submitted during our review of the proposed mitigation bank. The following issues are considered
relevant to our evaluation of the PCN, :

Ecological suitability of the site- According to SCDNR, the-elevation of the managed freshwater
‘impoundment on the project site appears to be lower than the elevation of the existing salt marsh that
is located outside the earthen embankment. SCDNR stated that it will be difficult to estabhsh tidal
marsh vegetation on a large portion of the pro;ect site.. :

Although the Corps considered bCDNR’s concerns about the ablhty of the prOJect site to support
and/or develop salt marsh vegetation, the Corps recognizes that the fully functional salt marsh on the
project site was previously located within a former rice field/managed freshwater impoundment,
Therefore, the Cotps considers the location and the landscape position of the project site as conducive
to the restoration, development and the long-term sustainability.of a healthy salt marsh.

According to historical maps, the existing salt marsh on the project site used to be located inside a
, freshwater impoundment. The earthen embankment adjacent to the Back River was allowed to
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[t is noted that the restoration activities authorized by NWP 27 will support the establishment of the
proposed mitigation bank. The decision on the mitigation bank itself is documented in a separate
Memorandum for Record (Clydesdale Mitigation Bank) since the verification of this NWPisnot
-dependent on.the Mitigation Bank; however, it is recognized that the establishment of the mitigation
bank is dependent on the verification that the proposed work meets the terms and conditions of NWP
27. Although there was substantial debate between the members of the IRT regarding the value of
managed freshwater impoundments and fully functional salt marsh, the Corps must distinguish
between these two separate actions because although the evaluatiori of the proposed mitigation bank
is related, it is not relevant as to whether the proposed work in waters of the U.S..meets the terms and
conditions of NWP 27, as the permmee could perform these restoration activities without establishing
a Mitigation Bank. However, since the comments received in response to the Public Notice for the
mitigation bank and the PCN for the NWP were similar, there is some rcdundancy in our deClSIOl’l to
address of the comments in two independent memoranda.

It is the Corps’ vicw that the proposed act‘ivitie_s will restore natural hydrology and vegetation on the
project site. The permittee also plans:to remove 12 existing water control structures (0.06 acres) to
improve tidal flows within the project site, and plans to remove 8 existing water control structures
and 1o replace them with earthen plugs (0.01 acres) to prevent tidal flows from entering an existing
freshwater canal or the adjacent managed freshwater impoundment.

Site Assessment (Describe the present land use, cover type, and a qualitative assessment of the
aquatic resources): The majority of the project site is‘a managed freshwater impoundment. This
area consists of embankments, open water, forested wetlands, scrub-shrub wetlands, plowed ficlds,
‘and a shallow freshwater impoundment. The remainder of the project site is subject to the ebb and
flow of the Savannah River and is a tidal salt marsh. Additional information about the existing

o condmcm of aquatac resources on the project site is included in the Final MBI, dated June 2012.

Typt of Permlt Requested: NWP 27
Pre-construction Notification Required: [Yes [ [No

Coordination with Agencies/Tribes Needcd Xves [[JNo Date: In accordance with the
- Charleston District’s Regional Conditions for the 2012 Nationwide Permits, the Corps forwarded the
other regulatory and resources agencies a copy of the bank sponsor’s Pre-Construction Notification
(PCN) on July 23, 2012, for a 15-day comment period. Coordination with the Catawba Indian Nation
is normally not 1eqmred to evaluate a PCN for activities in waters of the U.S. authorized by a NWP.
However, the Catawba Indian Nation submitted written comments in response to the Public Notice
for the proposed mitigation bank.. Their comments are addressed in a special condition of the
mitigation bank authorization letter P
- Commenting Agencies:
Coordination Needed!Reqmnd -Yes DN@
(If yes, check appropriate agency(s)) -
US Fish and Wildlife Service
US Environmental Protection Agency [
National Marine Fisheries Service [ ]
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MEMORANDUM FOR RECORD
SUBJECT: Department of the Army Memorandum Documennng Nauo&wnde Pexmxi/Regtona}

General Permit Venﬁcatmn

Applicant:  South Coast Mitigation Group, LLC
Attn: Mr. Murphy McLean
Post Office Box 1541
Lake City, Florida 32056

Reviewer: Nathaniel I. Ball

On-Site reﬁew: XYes [[INo Off -Site I.leview: Hyes No ‘

Project Location (Waterway, Section, Townsbié Range, City, County, Staté):
Pre-C‘éhistruction Notificatioh Receipt Date: June 26, 201 2 Complete? No.
Addltxom! Infﬁrmahon Requested Date: Juiy 3,2012 ~ | o
Pre'Coustl uction Nohﬁcatmn Complete Date: July 23, 20]2

W.xtcra of the US: The aquanc resources on the project site include open waters and vegetated salt
marsh that are subject to the ebb and flow of the tide (Traditional Navigable Waters), and open waters

and freshwatet wetlands that are separated from the adjacent tidal waters by a manmade earthen '
~ embankment. All of these aquatic resources are considered adj Jaceni to the Back River portron of the

Savannah River and are Junschctlonal
Authority: bectuon 10 [XSection 404 [ ]Section 103

Project Description (Describe activities in waters of the U.S. considered for verification): The
proposed project consists of the excavation and placement of fill material in waters of the United .
States associated with the restoration of natural hydrology and salt marsh vegetation on the project
site. Speciﬁcn‘lly, the permittee will excavate an embankment (0.65 acres) and place the excavated
material in the adj Jacent ditch (0.65 acres) to resime nalwal c,levatmns

From the Corps perspective, the constructlon 01‘“ fhe orwmal embankment and the mstaliatxon and
operation of the water control structures has altered the natural-hydrology on the project site.
Likewise, the vegetation on the project site has been altered by management activities (e.g., routine
mowing, planting, flooding, etc) for recreational purposes. The proposed mitigation activities will
allow natural tidal flows (hydrology) to enter the project site and will allow natural vegetatlon to
become established on the project site.



Permit Number:

- Name of Permittee:

- Date of Issuance:

Upon completion of the activity authorized by this permit and any mitigation requured by the
permst sign this certification and return it o the following address:

U.S. Army Corps of Engineers
Regulatory Divislon
69A Hagood Avenue ‘
Charleston, South Carolina 29403- 5107

Please note that your permitted activity is subject to a éompl’iancé inspection by an U.S. Army
Corps of Engineers representative. If you fail to comply with this permit you are SUbjeCt to
permit suspens:on‘ modtﬂcatuon, or revocation. .

o i sl s . A R B WS R L U S il

/ heréby certify that the work authorized by the above referen ced permit has been
completed in accordance with the terms and conditions of the said permit, and
required mitigation was completed in accordance with the permit conditions.

~ Signature of Permittee
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32, For NWP 41, notification must be submiticd for prajects thit require mechanized lund
clearing in waters ol the ULS., including wethands, in order to uccess or perform
reshaping activities, '

I3NWP AL s pmh:bmd in channelized sireams or siream m?ocaison pr@sgcrst at exhibit
natural stream charactotistics and/or perform natural stream functions.

34. For NWP 48, a copy of the lease or permit issued by an appropriate state or local
government ageney. a reaty, or a legal contractual document establishing a valid
property interest, must be provided with the pre-construction notification (PCN) for
commercial shelltish aquaculture activities that occur in a new project atea. This is in
addition to the information specifically required for this NWP as well as the required
mtorme.uoﬂ found in General Condition 31. :

*Bankfull corresponds to the discharge at which channel-forming processes, such as formung or
removing bars or meanders, is most effective. [t is typically associated with the |.5-year storm
cvent, the "ordinary high water mark”, and the elevation on the stream bank where flooding
begins in a stable stream system. It can ofien be identified in the ficld by the clevation of the

highest depositional featurc (c.g. point bars). a recognizabie floodplain, or a break in perennial

vegetation,
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26.

27.

30.
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loss of waiers of the U.S. impacied by the wiility fine sub-station, This notification

reguirement is in addition to the notification eriteris isted for this NWP.

. For NWP 12, the prospective permitiee must submit a pre-construction notification (PCN)

to the District Engincer in accordance with General Condition 31, prior to commencing the
activity if the activity will involve the permaneni conversion of forested wetlands to
herbaccous wetlands.  To be complete, the PCN musi also include the acreage of
conversion impacts of waters of the U.S. and a compensatory mitigation proposal or a
statément of why compensatory mitigation should not be required, This notification
requirement is in addition to the notification criteria listed for this NWP,

5. For NWP*s, 14, 29, 39, 46, 51 and 52, all notifications must include appropriately sized

and positioned culverts that meet the requiiements of Genera, Conditions 2, 9 and 10 for
each mdmci\m! crossing of waters of the U.S.

For NWP’s 14, 29, 39, 51 and 52, each individual sweam crossing is required to ,
accommodate bankfull* flows by maintaining the existing bankfull channel cross sectional
area. Flows that cxceed bankfull flow must be accommodated by placement of additional
culverts above the bankfull elevaiion.

Notifications for aquatic habitat restoration, cstablishment, and enhancement activities

authorized by NWP 27 will require coordination with appropriate Federal, State, and local
agencies. The coordination activity will be conducted by the Corps of Engineers. Agencies
will generally be granted 15 days to review and provide comments unless ﬁw District
Engineer detemnims that an extension of the coordination period is reasonable and prudent.

. For NWP 29, 1%14, loss of waters of the U.S. ns limited to a maximum of Y-acre for a single

family residence,

. For NWP 36, the width of the boat ramp will be limited to 16 feet and only one boat ramp

may be constructed on-a single lot or tract of land (e.g. each lot within a subdivision).
NWP 36 may be used to authorize the consiruction of all boat ramps.

For NWP 38, notifications require the following information:
+ documentation that the specific activities arc required 10 effect the containment,
stabilization, vr remaval of hazardous or toxic waste materials as performed. ordered,
~or sponsored by a govermnment agency with established legal or regulatory authority:
s aparrative description indicating the size and location of the areas 1o be restored, the
work involved and a description of the anticipated results from the restoration:
*  aplan for the monitoring, opemiinn. or maintenance of the restore(l area,

. For NWP’s 29 and 39. Ihe discharges of dredzed or fill material for the construction of
stormvater management facilities in pereanial streams are not authorized.
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NWP's 12, 14, 29, 39, 43, 51 and 32 will not be.used in conjunction wnh onc another for
an activity that is mnsu}ucrt a single and complete project.

For NWPs 12, 14, and 18, the prospective permittee must submit a pre-construction
notification (PCN) to the District Engineer in accordance with General Condition 31, prior
to commencing the activity il the proposed discharge will impact more than 25 linear teet
of streambed. This notification requirement is in addition 1o the noiification criteria listed
for these NWPs,

For NWP 12, excavated material shall be returned to the trench and any remaining material

~ shall be relocated and retained on an upland disposal site. Substrate containing roots,

rhizomes, seeds, cfc., must be kept viable and replaced at the surface of the excavated site.
Impacted wetlands will be replanted with native wetland species or allowed to naturally re-
vegetate from the replaced substrate, as long as the resulting vegetation is native.

. For NWP 12, stream banks that arc clcared of vcg.etazim will be stabilized using

bioengineering techniques and/ or the planting of deep-rooted native species.

. For NWP 12, construction techniqucs to preveni draining, such as anti-seep collars, will be
“required for utility lines buried in waters of the U.S. when necessary. 1no construction

techniques to prevent draining are proposed, the applicant must provide appropriate
documentation that such technigues arc not required to prevent drainage of waters of the
us.

For NWP 12, the prospective permitice must submit a pre-construction notification (PCN} .
to the District Engineer in accordance with General Condition 31, prior to commencing the
activity if the activity will involve temporary structures, fills, and/or work. . To be complete.
the PCN must also include the specifications of how pre-construction contours wilt be re-

- established and verified after construction. This notification ucqmn,mcm is:in addition to

the notification criteria listed for this NWP, -

. For NWP 12, the prospective permittec must submit a pre-construction notification (PCN)

to the District Engincer in accordance with General Condition 31, prior to commencing the
activity if the activity will involve maintained utility crossings. To.be complete, the PCN
must also inchde u justification for the required width of the maintained crossing that
impacts waters of the U.S. This notificationsequirement is. in addition to the notification
criteria listed for this NWP, ' :

For NWP 12, the praspcczive permittee must submit a pre-construction notification (PCN)
to the District Engineer in accordance with General Condition 31. prior to commencing the
activity if the activity will involve the construction of a sub-station in waters of the U.S. To
be complete. the PC N must also includc a statemant ol avoidance and mimmization for the
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Palcontological remains consist of oid animal remains. original or fossilized, such as
teoth, wisks, bone, or entire skelctons, :

8. Usc of natonwide permits does not obviate requirements 10 obtain other Federal, State.
county, or local government authorizations.

9. With the excepiion of NWP 38, no NWP is authorized in areas of known or suspected
sediment contamination. :

FOR SPECIFIC NATIONWIDE PERMITS:

10. For NWP’s 12, 14, 18, 27, 29, 38, 39, 40, 42, 43, 44, 5) and 52, a discharge cannot cause
the loss of greater than 300 linear feet of srreambed.

1, For NWP’s 1,3,5,7, 8, 10, 11, 12, 13, 14, 15, 36, 51, and 52. a notification must be
submitted for any activity that would be located adjacent to an authorized Federal
Navigation project. These Federal navigation areas include Adams Creck, Atlantic
Intracoastal Waterway (AIWW), Ashlcy River. Brookgreen Garden Canal, Calabash
Creck Charieston Harbor (including the Cooper River and Town Creek), Folly River,
Georgetown Harbor (Winyah Bay. Sampit River, and Bypass Canal), Jeremy Creek,
Little River Tnlet, Murrells Inlet (Main Creek), Port Royal Harbor, Savannah River, Shem
Creek (including Hog Island Channcl & Mount Pleasant Channel), Shipyard Creek,
Village Creek and the Wando River.

[2. For NWP 3, paragraph (a) and (c) activities, the prospective permitlee must notify the
District Engineer in accordance with General Condition 31, if the proposed discharge of
dredged or fill material will cause the loss of greaicr than 1/10-acre of waters of the U S, or
if the proposed discharge will be tocated within a qpcual aquatic site, including wetlands
and riffle pool comp lexes. ,

13. For NWP 3, paragraph (b) activities, excavation of accumulaied sediment or other
material is not authorized in areas adjacent to existing private or commercial dock facilities,
piers, canals dug for boating access, marinas, or boat slips.

14, For NWP's 7 and 12 the associated nmkc structure must be screened o prevent
“entraimment of juvenile and larval organisms and the inflow velocity of the associated
intake structures must be limited to < 0.3 fi/sec.

13, Activities authorized by NWP 7 must occur in the immediate vicinity of the outfall, and
must be necessary for the overall construction or operation of the outfall (e.g. pump
equipment, rip-rap). NWP 7.shall not be used Lo authorize ancillary activities such as
construction of access roads, installation of utility lines leading to or from the outfall or
intake structures, construction of buildings, distant aciivitics, etc.
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The tollowing Regional Conditions bave been proposed by the Charleston District for the
nationwide permits (INWP) published i the February 21,2012, Federal Register as authorized
under General Condition # 26. Regional conditions are authorized 10 modify NWP's by adding
condilions on a generic basis applicable to certain activities or specific geographic arcas. Cerlain
werminologies used in the following conditions are identified in italics and are defined in the above
- referenced Federal Regisier under Definitions.

For All Natienwide Permits:

!

[S%4

.. The applicant must implement best management practices during and after all

construction 10 minimize erosion and migration of sediments off site. " These practices
may include use of devices capable of preventing erosion and migrdtion of sediments in
waters of the U.S., including wetlands. These devices must be maintained in'a
functioning capacity until the area is permanently stabilized. All disturbed land surfaces

must be stabilized upon project completion.

All wetland and stream crossings must be stabilized immedialeiy following complction of
construction/installation and must be aligned and designed 1o minimize Lhe foss of waters of
the US.”

Necessary measures must be taken to prevent oil, tar, trash, debris and other pollutants
frony entering the adjacent waters or wetlands.

Any cxcess excavated materials not utilized as authorized back fill must be placed and
coniained on high land and pwmﬂemly ﬁtabﬂwed to prevent erosion into waters of the
us., mdudm.g wetlands. :

Placement and/or stockpiling {daublc handling g) of excavated matcﬁai in waters of the
U.8, including wetlands, is prohibited unless specifically authorized by the nationwide
permit verification. Should double handling be authorized, the matetial must be placed in
a manner that does not impede circulation of water and will not be d:spers;:d by currents
or other erosive forces. ;- _

Once project construction is initiated, it must be carried to completion in an expeditious
manner in order to minimize the period of disturbance to aquauc resources and the
surrounding cnvironment. . ‘ :

The permittee must notify the Corps of I" ngineers, C ha.rkmmr: Dlsmct in the event
archacological or palconiological remains are found during the course of work.
Archaeological remains consist of any materials made or aliered by man, which remain
from past historic or prehistoric times (i.e.. older than 50 years). -Examples include old
pottery fragments. metal. wood, arrowheads. stong implements. or tools, human burials,

- historic docks, siructures, or non-recent (i.e., otder than 100 years) vessel ruins.



(c) Form of Pre-Construction Notification: The standard individual permit application

form (Form ENG 4345) may be used. but the completed application form must clearly indicate
that it is a PCN and must include all of the information required in paragraphs (b)(1) through (7)
of this general condition. A letter containing the requued information may also be used.
’ (d) Agency Coordination: (I) The district engineer will consider any comments from
Federal and state agencies concerning the proposed activity’s compliance with the terms and
conditions of the NWPs and the need for mitigation to reduce the project’s adverse
environmental effects to a minimal level.

(2) For all NWP activities that reqmre pre-constmcnon notification and result in the loss
of‘greater than 1/2-acre of waters of the United States, for NWP 21, 29, 39, 40, 42, 43, 44, 50,
51, and 52 activities that require pre-construction notification and will result in the foss of greater
than 300 linear feet of stream bed, and for all NWP 48 activities that require pre-construction
notification, the district engineer will immediately provide (e.g., via e-mail, facsimile
transmission. overnight mail, or other expeditious manner) a copy of the complete PCN to the
appropriate Federal or state offices (U.S, FWS, state natural resource or water quality agency,
EPA, State Historic Prescrvation Officer (SHPO) or Tribal Historic Preservation Office (THPO),
and, if appropriatc, the NMFS). With the exception of NWP 37. these agencies will have 10
calendar days from the date the material is transmiited to tefephone or fax the district engincer
notice that they intend to provide substantive, site-specific comments. The comments must
explain.why the agency belicves the adverse effects will be more than minimal. If so contacted
by an agency, the district engineer will wait an additional 15 calendar days before making a
decision on the pre-construction notification. The district engineer will fully consider agency
comments received within the specified time frame concerning the proposed activity's
compliance with the terms and conditions of the NWPs, including the need for mitigation to
ensure the net adverse environmental effects to the aquatic environment of the proposed activity
are minimal. The district engineer will provide no response to the resource agency, except as
provided below. The district engineer will indicate in the administrative record-associated with
each pre-construction notification that the resource agencies’ concerns were considered. For
NWP 37, the emergency watershed protection and rehabilitation activity may proceed
immediately.in cascs where there. is an unacceptable hazard to life or a significant loss of
property or economic hardship will occur. The district engineer will consider any comments
received to decide. whether the NWP. 37 authorization should be modified, suspended, or revoked
in accordance with the procedures at 33-CFR.330.5.

(3) In cases of where the prospective permittee is not a Federal agency. the district
engineer will provide a response to NMFS within 30 calendar days of receipt of any Essential
Fish Habitat conservation recommendations, as required by Section 305(b)(4)(B) of the ,
Magnuson-Stevens Fishery Conservation and Management Act.

(4) Applicants are encouraged to pmvvde 1he Corps with either electronic files or multiple
copies of pre-construction notifications to expedite agency coordination.




7 of the Endangered Species Act (see 33 CFR 330.4(f)) and/or Section 106 of the National
Historic Preservation (see 33 CFR 330.4(g)) has been completed. Also, work cannot begin under
NWPs 21, 49, or 50 until the permittee has received written approval from the Corps. If the
proposed actw_lty requires a written waiver to exceed specified limits of an NWP, the permittee
may not begin the activity until the district engineer issues the waiver. [f the district or division
engineer notifies the permittee in writing that an individual permit is required within 45 calendar
days of receipt of a complete PCN, the permittee cannot begin the activity until an individual
permit has been obtained. Subsequently, the permittee’s right to proceed under the NWP'may be-
modified, suspended, or revoked only in.accordance wnth the procedure set forth i in 33 CFR
330.5(d)(2).

(b) Contents of Pre-Construction Notification: The PCN must be in wrltmg and mciude
the following information:

(1) Name, address andtelephone numbers of the prospectwe permlttee

' (2) Location of the proposed project’

(3) A description of the proposed project; the project’s purpose; direct and indirect
adverse environmental effects the project would cause, including the antucxpated amount of loss
of water of the United States expected to result from the NWP activity, in acres, linear feet, or
other appropriate unit of measure; any othér NWP(s), regional general permit(s), or individual
permit(s) used or intended to be used to authorize any part of the proposed prOJect or any related
activity. The description should be sufficiently detailed to allow the district engineer (o
determine that the adverse effects of the project will be minimal and to determine the need for
compensatory mitigation. Sketches should be provided when necessary to show that the‘activity
complies with the terms of the NWP. (Sketches usually clarify the project and wheh provided -
results in a quicker decision. Sketches should contain sufficient detail to provide an illustrative
descrlptlon of the proposed actw:ty (eg.a conceptual plan), but do not need to be detailed
engineering plans); |

(4) The PCN must include a delineation of wetlands; other special aquatic sites, and other
waters, such as lakes and ponds, and perennial, intermittent, and ephemeral stréams, on the
project site. Wetland delineations must be prepared in accordance with the current method
required by the Corps. The permittee may ask the Corps to delineate the special aquatic'sites and
other waters on the project site. but there may be a delay if the Corps does the delinedtion,
especially if the project site is large or contains many waters of the United States. Furthermore,
the 45 day period will not start until the dehneauon has been submrtted to or completed by the
Corps, as appropriate;

(5) If the proposed activity will result in lhe loss of greater than 1/10-acre of wetlands and
a PCN is required, the prospective permittee must submit a statement describing how the |
mitigation requirement will be satisfied, or explaining: why the adverse cffects are minimal and
why compensatory mitigation should not be required. As an- a!tematwe. the prospectwe
permittee may submit a conccptual or detailed mitigation plan. T

(6) If any listed species or designated critical habitat might be affected or is in the vncmlty
of the project, or if the project is located in designated critical habitat, for non-Federal applicants
the PCN must include the name(s) of those endan'gered or threatened species that might be
affecied by the proposed work or utilize the designated critical habitat that may be affected by
the proposed work, Federal applicants must provide documentation demonstrating compliance
with the Endangered Species Act: and

{7) For an activity that may affect a historic property listed on, determined to be eligible
for listing on, or potentially eligible for listing on, the National Register of Historic Places, for
non-Federal applicants the PCN must state which historic property may be affected by the
proposed work or include a vicinity map indicating the location of the historic property. Federal
applicants must provide documentation demonstrating compliance with Section 106 of the
National Historic Preservation Act.




permit verification to the new owner by submitting a letier to the appropriate Corps district office
to validate the transfer. A copy of the nationwide permit verification must be attached to the
letter, and the letter must coptain the following statement and signature:

“When the structures or work authormd by this nationwide permit are still in existence at
the time the property is transferred, the terms and conditions of this nationwide permit, including
any special conditions, will continue to be binding on the new owner(s) of the property. To
validate the transfer of this nationwide perriit and the associated fiabilities associated with
- compliance with its terms and conditions, have the transferee sign and date below.”

(Transferee)
(Date)

30. Compliance Certification. Each permittee who receives an NWP verification letter
from the Corps must provide a signed certification documenting completion of the authorized
activity and any required compensatory mitigation, The success of any required permittee-
responsible mitigation, including the achievement of ecological performance standards, will be
addressed separately by the district engineer, The Corps will provide the permittee the
certification document with the NWP ver:ﬁcatmn letter. The centification document will
include: .

- (a) A statement that.the auihorwed w0rk was done in accordance with the NWP
authorization, including any general, regional, or activity-specific conditions; y

(b) A statement that the implementation of any required compensatory mitigation was
completed in accordance with the permit conditions. If credits from a mitigation bank or in-licu
fee program are used to satisfy the compensatory mitigation requiremetits, the certification must
include the documentatidn.required by 33 CFR 332.3(1)(3) to confirm that the permittee secured
the appropriate number and resource type of credits; and

(¢) The signature of the permittee certifying the completion of the work and mmganon

3t Prg-fConstrucﬁon Notification. (a) Timing. Where required by the terms of the NWP,
the prospective permittee must notify the district eng,irieer by submitting a pre-construction
notification (PCN) as early as possible. The district engineer must determing if the PCN is
complete within 30 calendar days of the date of réceipt and, if the PCN is determined to be
. incomplete, notify the prospective permitte¢ within that 30 ddy period to requést the additional
information necessary to niake the PCN complete. The request must specify the information
needed to make the PCN complete. As a general rule, district engineers will request additional
information necessary to make the PCN complete only once. However, if the pmSpectwe ‘
permittee does not provide all of the requested information, then the district engineer will notify
the prospective permittee that the PCN is'still incomplete and the PCN review process will not
commence until all of the requested information has been received by the dsqtrlct engineer: The
' prospective periitiee shall not begin the dctivity until either:

(1) He or she is notified in writing by the district engineer that the activity may proceed
under the NWP with any special conditions imposed by the district or division engineer; or -

(2) 45 calendar days have passéd from the district engineer’s receipt of the complete PCN
and the prospecme permsttee has not received written notice from the district or division
engineer. However, if the permittee was reqmred to notify the Corps pulsuam to general
condition 18 that listed species or critical habitat might be affected or in the vicinity of the
project, or to notify the Corps pursuant to general condition 20 that the activity may have the
potential to cause effects to historic properties. the permittee cannot begin the activity until
receiving written notification from the Corps that there is “no effect” on listed species or “no
potential to cause effécts™ on historic properties, or that any consultation required under Section -




may waive or rédut,e: the requirement to provide wetland compensamry mitigation for wetland
losses. :

(8) Permittees may propose the use of mitigation banks, in-lieu fee pmgrams‘ or separate
permittee-responsible imitigation. For activitics resulting in the loss of marine or estuarine
resources, permittee-responsible compensatory mitigalion may be environmentally preferable if
there are no mitigation banks or in-licu fee programs in the area that have marine or estuarine
credits available for sale or transfer to the permittee. For permittee-responsible mitigation. the
special conditions of the NWP verification must clearly indicate the’ party or pames responsnble
for the implementation and performance of the compensatory mitigation pro;cct and, if required.

its long-term management.
(h) Where certain functions and services of waters of the United States are permanently

adversely affected. such as the conversion of a forested or scrub-shrub wetland to a herbaceous
wetland in a permanently maintained utility line right-of-way. mmgatuon ma,y be requured to
reduce the adverse effects of the project to the mummal level.

24. Safety of Imgaundment Structures. To ensure that all impoundment structures are
safely designed. the district engineer may require non-Federal applicants to demonstrate that the
structures comply with established state dam safety criteria or have been designed by qualified
persons. The district engincer may also require documentation that the design has been
independently reviewed by similarly qualified persons, and ‘appropriate ‘modifications made to
ensure safety.

25. Water Quality. Where States and authorized Tribes. or EPA where applicable,.haveé
not previously certified compliance of an NWP with CWA Section 401, individual 401 Water
“Quality Certification must be obtained or waived (see 33 CFR 330.4(c)). The district engineer or
State or Tribe may require additional water quality management measures to ensure that the
‘authorized activity does not result in more than minimal degradation of water quality.

26. Coastal Zone Management. In coastal states where an NWP has not previously
received a state coastal zone management consistency concurrence, an individual state coastal
zonc management consistency concurrence must be obtained, or a presumption of concurrence
must occur (see 33 CFR 330.4(d)). The district cngmeer ora State may require additional
measures to ensure that the authorized activity is consistent with state coastal zone management
requirements. : : : ,

27. Regional and Case-By-Case. Conditio ns The actlvny must comp!y with any reononat
conditions that may have been added by the Division Engineer, (see 33 CFR 330 4(&)) and with
any case specific conditions added by the Corps or. by, the state, Indian Tribe. or U.S. EPA in its
section 401 Water Quality Certification, or by the state in its Coastal Zone Management Act
consistency delermmauom S e oo :

A 28. Use of M,ghm!e Nationwide Pcrmns l"he use oF mm’e than onc NWP for a smgle and

complete project is prohibited. except when the acreage loss of waters of the United States
authorized by the NWPs does not exceed the acreage limit of the NWP with the highest specified
acreage limit. For example, if aroad crossing over tidal waters is constructed under NWP 14, ‘
with associated bank stabilization authorized by NWP 13, the maximum acreage loss of waters
of the United States for the total project cannot exceed 1/3-acre.

29. Transfer of Nationwide Permit Verifications. If the permittee sells the property .
associated with a nationwide permit verification. the permittee may transfer the nationwide




that require pre-construction notification. the district engineer may delermine on a case-by-case
basis that compensatory mitigation is required to ensure that the activity results in minimal
adverse effects on the aquatic environment. Compensatory mltlg’at:on projects pmv:ded to offset
losses of aquatic resources must comply with the applicable provisions of 33 CFR part 332.

(1) The prospective permittee is nesponslble for proposing an appropriate compensatory
mltlgatlon option if compensatory mitigation is necessary to ensure that the activity results in
minimal adverse effects on the aquatic environment.

(2) Since the likelihood of success is greater and the impacts to potentially valuable
uplands are reduced, wetland restoration s mu!d be the first compensatory mitigation option
considered. -

(3) If permittee-responsible mitigation is the proposed opt:om the pms;:ecnve permittce is
responsible for submitting a mitigation plan. A conceptual or detailed mitigation plan may be
used by the district engineer to make the decision on the NWP verification request, but a final
mitigation plan that addresses the applicable requirements of 33 CFR 332.4(c)(2) - (14) must be
approved by the district engineer before the permlttec begins work in waters of the United States,
unless the district engineer determines that prior approval of the final mitigation plan is not
practicable or not necessary to ensure timely completion of the required compensatory m:twatton
(see 33 CFR 332.3(k)(3)).

(4) If mitigation bank or in-lieu fee program credits are the proposcd option, the
mitigation plan only needs to address the baseline conditions at the impact site and the number of
credits to be provided.- .

(5) Compensatory mmgatson requirements (e.g., resource type and amount to be provided
© as compensatory.mitigation, site protection. ecological performance standards, monitoring

requirements) may be addressed through conditions-added to the NWP authortzauon. mstead of
components of a compensatory mitigation plan.

(d) For losses of sireams or other open waters that requwe pre<construction not:f’ cation,
the district engineer may require compensatory mitigation, such as stream rehabilitation.
enhancement, or preservation, to ensure that thc actwety resuits in minimal adverse effects on the
aquatic environment.- . : :

(e) Compensatory m mvat\on will not bt. used o increase the acreage losses allowed by
the acreage limits of the 'NWPs. For example, if an NWP has an acreage limit of 1/2-acre, it
cannot be used to authorize any project resulling in the loss of greater than |/2-acre of waters of

-the United States, even if compensatory mitigation is provided that replaces or restores some of
the lost waters. However, compensatory mitigation can and should be used, as necessary, to
ensure that a project already meeting the established acreage limits also satisfies the minimal
impact requirement associated with the NWPs,

(f) Compensatory mitigation plans for projects in or near streams or other open waters

will normally mciudg a requirement for thc restoration or establishment, maintenance. and legal
prolef;t:on (e g.. conservation easemems} of riparian areas next to open waters. In some cases,
ripanan areas may be the only compensatory mitigation required. Riparian areas should consist
of natrve spucnes The w:dth of” the requnrcd rlp'u lan arca w;ll address documenled water quahtv
side of the stream but the dlsmct engineer may n.qunre slmhtly wider rtparlan areas to address
documented water quality or habltat loss conterns. If it is not possible to establish a riparian area
on both sides of a stream, or if the waterbody is's lake or coastal waters, then restoring or
establishing a riparian area along a single bank or shoreline may be sufficient. Where both -
wetlands and open waters exist on the pro;eu site, the district engineer will detcrmine the
appropriate compensatory mmuauon (e.g. expamara arcas and/or wetlands mmpensanon) based
on what is best for the aquatic environment on a watershed basis. In cases where riparian areas
are determined 1o be the most appto;?i'iate form of compensatory mitigation. the district engineer




with the Advisory Council on Historic Preservation (ACHP), determines that circumstances
justify granting such assistance despite the adverse effect created or permitted by the applicant.
If circumstances justify granting the assistance, the Corps is required to notify the ACHP and
provide documentation specifying the circumstances, the degree of damage to the integrity of
any historic properties affected, and proposed mitigation. This documentation must include any
views obtained from the applicant, SHPO/THPO, appropriate Indian tribes if the undertaking
occurs on or affects historic properties on tribal lands or affects properties of interest to those

 tribes, and other parties known to have a legitimate interest in the unpacts to the permitted

acuvuty on historic properties.

21. Discovery of Previously Unknown Remains and Artifacts. If you discover any
previously unknown historic, cultural or archeological remains and artifacts while accomplishing
the activity authorized by this permit, you must immediately notify the district engineer of what
you have found, and to the maximum extent practicable, avoid construction activities that may
affect the remains and artifacts until the required coordination has been completed. The district
engineer will initiate the Federal, Tribal and state coordination required to determine if the items
or remains warrant a recovery effort or if the site is eligible for listing in the Natuonal Register of
Hlstorlc Places. S

' 22ﬂ Designated Critical Resource Waters. Critical resource waters include, NOAA-
managed marinc sanctuaries and marine monuments, and National Estuarine Research Reserves.
The district engincer may designate, after notice and opportunity for public comment, additional
waters officially designated by a state as having particular environmental or ecological
signiﬁt:ance such as outstanding national resource waters or state natural heritage sites. The
district engineer may also designate additional critical resource waters after notice and
opportunity for public comment. .

(a) Discharges of dredged or fill material into waters of the United States are not .
authorized by NWPs 7, 12, 14, 16, 17, 21,29, 31, 35, 39, 40, 42, 43, 44, 49, 50, 51, and 52 for
any activity within, or d:rectly affecting, crmcal resource waters, including wetlands adjac.ent to
such waters.

(b) For NWPs 3, 8, lO 13,15, 18,19, 22 23 25 27, 28, 30, 33, 34,36, 37, 4nd 38,
notification is'required in accordance with geneml condition 3 I, for any activity proposed in the
designated critical resource waters. including wetlands adjacent to those waters. The district
engineer may authorize activities under these NWPs only-after it is determmed that the impacts
to the critical resource waters will be no more than! mmlmal : : :

23, Mmgatlo 1. The district engineer will consrder the followmg, tactors when v
delermlmng appropriate and practicable mltlgatron necessary to ensure that adverse effects on,
the aquatic-environment are minimal:

(a) The activity must be designed and consu ucted to avosd and mmlm:zc advcrse effects,
both temporary and permanent, to waters of the U mt[ed Stdles io the maxxmum cxtent practlcable
at the project site (i.e.. on sne) :

(b) Mitigation in all its forms (avondmg, m lmm:zm rectifym reducmg or
compensating for resource losses) will be required to the e\tenl necessary to ensure that the
adverse effects to the aquatic environment are minimal.

(¢) Compensatory mitigation at a minimum one-for-one ratio will be required for all
wetland losses that exceed |/10-acre and require pre-construction notification, unless the dlstnct
engineer determines in writing that either some other form of mitigation would be more.
environmentally appropriate oi the adverse effects of the proposed activity are minimal, and

_provides a project-specific waiver of this requirement. For wetiand losses of 1/10-acte or less



19. Migratory Birds and Bald and Golden Eagles. The permittee is responsible for
obtaining any “take”™ permits required under the U.S. Fish and Wildlife Service’s regulations
governing compliance with the Migratory Bird Treaty Act or the Bald and Golden Eagle
Protection Act. The permittee should contact the appropriate tocal office of the U.S. Fish and
WlEd life Servncc to detenmne ifsuch® take permits are required for a particular actw:ty

20. H|storlc Properties: (a) In cases where the district engineer determines that the
activity may affect properties listed, or eligible for listing, in the National Register of Historic
Places, the activity is not authorized, until the requirements of Section 106 of the National
Historic Preservation Act (NHPA) have been satisfied.

by Federal permittees should follow their own procedures for complying with the
requirements of Section 106 of the National-Historic Preservation Act. Federal permittees must
provide the district engineer with the appropriate documentation to demonstrate compliance with
those requirements. The.district engineer will review the documentation and- determine whether
it is sufficient to address section 106 compliance for the NWP act:vnty, or whether additional
section 106 consultation.is necessary.

"(¢) Non-federal permittees must submit a pre-construction notification to the district
engineer if the authorized activity may have the potential to cause effects to any historic
properties listed on, determined t6 be eligible for listing on, or potentially eligible for listing on
the National Register of Historic Places, including previously unidentified properties. For such
activities, the pre-construction notification must state which historic properties may be affected
by the proposed work or include a vicinity map indicating the location of the historic properties
of the potential for the presence of historic properties. Assistance regarding information on the
location of or potential fot the presence of historic resources can be sought from the State
Historic Preservation Officer or Tribal Historic Preservation Officer, as appropnatc, and the
National Register of Historic Places (see 33 CFR 330 4(g)). When reviewing pre-construction
-~ notifications, district engineers will comply with the current procedures for addressing the
requirements of Section 106 of the National Historic Preservation Act. The district engineer shall
make a reasonable and ‘good faith effort to carry out appropriate identification efforts, which may
include background research, consultation, oral history interviews, sample field investigation,
and field survey. Based on:theinformation submitted and these efforts; the district engineer shall
determine whether the proposed activity has the potential to cause an effect on the historic
properties. Where the'non-Federal applicant has- identified historic properties on which the
activity may have the potential to cause effects. and so notified the Corps; the non-Federal
applicant shall not begin the activity until notified by the district engineer either that the activity
has no potential to cause effectb or that Lonsultatlon under Sectlon 106 of'the NHPA has been -
completed. - :

(d) The district eng,meu wm noﬂfv the proqpectwe permattce wathm 45 days of réceipt

of a.complete pré-construction notification whether NHPA Section 106 consultation is required.
Section. 106 consultation isinot required whien the Corps determines that the activity does not -

have the potential to'cause effects-on: h'istoricpfo‘penies (see'36 CFR §800.3(a)). If NHPA
section 106 consiltation is required and will'o&cur, the district engineer will notﬁy the non-
Federal applicant that he or-she cannot begin'iork until Section 106 consultation is completed. If
the non-Federal applicant has not heard back. from the Corps wuthm 45 days the applicant must
still wait for notification from the Corps, /- -

(e) Prospective permittees should be'aware that section i 10k ot the NHPA (16 US.C.
470h- - k)) prevents the Corps-from granting a permit or other assistance to an applicant who,
with intent to avoid the requirements of Section 106 of the NHPA, has intentionally significantly
adversely affected a historic property to which the permit would relate, or having legal power to
prevent it, allowed such significant adverse-effect to occur, unless the Corps, after consultation




7. Tribal Rights. No activity or its operation may impair rcserved tribal nghts mcludmg
but not limited to, reserved water rights and treaty ﬁshmb s and hunting rights. ,

I 8. Endangered Species. (a) No activity is authorized under any NWP which is likely to
directly or indirectly jeopardize the continued existence of a threatened or endangered species or
a species proposed for such designation, as identified under the Federal Endangered Species Act
(ESA), or which will directly or indirectly destroy ot adversely modify.the critical habitat of such
species. No activity is authorized under any NWP which “may.affect” a listed species or critical
habitat, unless Section 7 consultation addressmg the effects of the proposed activity has been
completed.

(b) Federal agencies should follow their own procedures for complying with the
requirements of the ESA. Federal permittees must provide the district engineer with the
appropriate documentation to demonstrate compliance with those requurements The district
engineer will review the documentation and determine whether it is sufficient to address ESA
compliance for the NWP activity, or whether additional ESA consultation is necessary.

(c) Non-federal permittees must submit a pre-construction notification to the district
engineer if any listed species or designated critical habitat might be affected or is in the vicinity
of the project, or if the project is located in des:gnated critical habitat, and shall not begin work
on the activity until notified by the district engineer that the requirements of the ESA have been
satisfied and that the activity is authorized. For activities that might affect Federally-listed
endangered or threatened species or designated critical habitat, the pre-construction notification

.must include the name(s) of the endangered or threatened species that might be affected by the

. proposed work or that utilize the designated critical habitat that might be affected by the
proposed work. The district engineer will-determine whether the proposed activity “may affect”
or will have “no effect” to listed species and designated critical habitat and will notify the non-
Federal applicant of the Corps’ determination within 45 days of receipt of a complete pre-
construction notification. In cases where the non-Federal applicant has identified listed species.or
critical habitat that might be affected or is in the vicinity of the project, and has so netified the
Corps, the applicant shall not begin: work until the Corps has provided notification the. proposed
‘activities will have “no effect” on listed species or critical habitat, or until Section -7 consultation
has been completed. If the non-Federal applicant:has not heard back from the Corps within 45
days, the applicant must still wait for notification from the Corps:

(d) As a result of formal or informal consultation wnh the FWS or NMFS the dlstnct -
engineer may add species-specific regional endangered species conditions to the NWPs.

(e) Authorization of an activity by a NWP does not authorize the “take” of a threatened or
endangered species as defined under the ESA. In the absence of separate authorization (e.g., an
ESA Section 10 Permit, a Biological Opinion with “incidental take™ provisions, etc.) from the
U.S. FWS or the NMFS, The Endangered Species Act prohibits any person subject to the
jurisdiction of the United States to take a listed species; where "take" means to harass, harm,
pursue, hunt, shoot, wound, kill, trap. capture, or collect, or to attempt (0 engage in any such - - -
conduct. The word “harm™ in the definition of “take'.means an act which actually kiils or injures
wildlife. Such an act may include significant habitat:modification or degradation where it
actually kills or injures wildlife by significantly.i lmpamng essential behavnoral patterns -
including breeding, feeding or sheltering. L : i

(f) Information on the location of threatened and cndangered specics and their cntxcal
habitat can be obtained directly from the offices of the 1.S. FWS and NMFS or their world wide
web pages at http://www.fws.gov/ or http://wwwv. [ws. gov/ipac and :
http://www,noaa.gov/lisheries.himl respechvely :

H



7. Water Supply Intakes. No activity may occur in the proximity of a public water supply
intake. except where the activity is for the repair or improvement of public water suppﬁy intake
structures or adjacent bank stabilization.

Al

8. Adverse Ef| fects From lmpoundmenls [F the activity creates an impoundment of water,
adverse effects to the aquatic system due o accelerating the passage of water, and/or restricting
its flow must be minimized to the maximum extent practicable.

9. Management of Water Flows. To the maximum extent practicable, the pre-construction
course, condition, capacity, and location of open waters must be maintained for each activity.
including stream channelization and storm water management activities. except as provided
below. The activity must be constructed to withstand expected high flows. The activity must not
restrict or impede the passage of normal or high flows, unless the primary purpose of the activity
is to impound water or manage high flows. The activity may alter the pre-construction course,
condition, capacity, and location of open waters if it benefits the aqumw environment (e.g..

_stream restoration of relocation activities).

10. Fills Within 100-Year Floodplains. The activity must comply‘ with applicable FEMA-
approved state or local floodplain management requirements. :

11. Equipment. Heavy equipment workmn in wetlands or mudflats must be plac,ed on
mats, or other measures must be taken to minimize soil disturbance.

12. Soil Erosion and Sediment Comrols‘ Appmpriate s’oil erosion and sediment controls
must be used and maintained in effective operating condition during construction, and all
exposed soil and other fills, as well as any work below the ordinary high water mark or high tide
line, must be permanently stabilized at the earliest practicable date. Permittees are encouraged to

: perform work within waters of the United Si:ates during periods of low-flow or no-flow.

13 Removal gf Temporary Fills. T emporary fills must be removed in their entirety and
the affected areas returned to pre-construiction clevauons The affected areas must be
revegetated as appropriate. .

14. Proper Mamtenanc e. Any authormd slructme or f' il shall be “properly maintained,
including maintenance to ensure public safety and compliance with. applicable NWP general
conditions, as well as any utwutv—specaf' ic conditions added by the district enwmeer to an NWP
authonzaﬂon G , :

15, Single and Comp_iete Pro;ect. ’T’ha ac,twutv must be a single and complete project. The
‘sameé NWP cannot be used more than once for the same single and completc project.

16. Wl!d and Scemc Rivers. No actw ty mav occur in a componentof the National Wild
and Scenic River System, or in a river ei‘hually dessgnated by Congress as a “study river” for
possible inclusion in the system while the river is.in an official study status, unless the -
appropriate Federal agency with direct management responsibility for such river, has determined
in writing that the proposed activity will not adversely affect the Wild and Scenic River
designation or study status, Information on Wild and Scenic Rivers may be obtained from the
appropriate Federal land management agency responsible for the designated Wild and Scenic
River or study river (e.g., National Park Service, U.S. Forest Service. Bureau of Land
Management, U.S. l‘“r:h .md Wildlife Service).




C. ‘Naﬁonwide Permit General Conditions

Note: To qualify for NWP authorization, the prospective permittee must comply with the
following general condilions, as applicable, in addition to any regional or case-specific
conditions lmposed by the division engincer or district engineer. Prospective permittees should
contact the appropriate Corps district ofﬁce to determine if regional conditions have been
imposed on an NWP. Prospective permittees should also contact the appropriate Corps district
office to determine the status of Clean Water Act Section 401 water quality certification and/or

-Coastal Zone Management Act consistency for an NWP. Every person who may wish to obtain
permit authorization under one or more NWPs, or who is currently relying on an existing or prior
permit authorization under one or more NWPs, has been and is on notice that all of the
provisions of 33 CFR §§ 330.1 through 330.6 apply to every NWP authorization. Note especially
33 CFR § 330.5 relating to the modnﬁcatmn. suspemnon or revocanon of any NWP
authorization.

L. Navigation. (a) No actwrty may cause more than a mtmmal adverse effect on
navigation.

(b) Any safety lights and signals prescribed by the U.S. Coast Guard through reoulaluom
or otherwise, must be installed and maintained at the permittee's expense on authortzed facilities
in navigable waters of the United States.

(¢) The permittee understands and agrees that, if future operations by the United States
"require the removal, relocation, or other alteration, of the structure of work herein authorized, or
if, in the opinion of the Secretary of the Army or his authorized representative, said structure or

~ work shall cause unreasonable obstruction to the free navigation of the navigable waters, the
permittee will be required, upon due notice from the Corps of Engineers, to remove, relocate, or
alter the structural work or obstructions caused thereby, without expense to the United States. No
claim shall be made against the United States on account of any such remov&f or alteranon.

2. Aquatic Life Vlovements No activity may substamta!ly dvqrupt the necessary life cycle -
movements of those species of aquatic life indigenous to the waterbody, including those species
that normally migrate through the area. unless the activity's primary purpose is to impound
water.. All permanent and temporary crossings of waterbodies shall be suitably culverted,
bridged, or otherwise designed and constructed to mamtam Iow ﬂow:; to sustam the movemenl of
those aquatic species,

3. g«zwnmg Qrea Activities in spdwmna arcas durmn spawning seasons must be
avoided to the maximum extent practicable. Activities that result in the physical destruction (e.g..
through excavation. fill, or downstream smmhemm by substanha! turbiduy) oi an :mponant

spawning area are hot authorized.

4 Mu_vratory Bird Breeding Areas Acnvrtlcs in waters of the Umted S(am\ that serve as
breeding areas for mlyatory birds must be avmdcd to ﬂxe mammum extent prdctlcabie

5. Shellfish Beds. No actwaty may occur in areas’ ot‘ concemrated shellfish populations, -
unless the activity is directly related to a shellfish harvesting activity authorized by NWPs 4 and
48.orisa she!l fish seeding or habitat restoration activity authonzed by NWP 27.

6. Suitable Material. No activity may use ttnsi,sitab!e matenal (e.g.. trash, debris, car
bodies. asphalt. etc.). Material used for construction or discharged must be free from toxic
pollutants in toxic amounts (sce Section 307 of the Clean Water Act). - :



. enhancement, or establishment activities). The reversion must occur within five years after expiration
of a limited term wetland restoration or establishment agreement or permit, and is authorized in these
circumstances even if the discharge occurs after this NWP expires. The five-year reversion limit does
not apply to agreements without time limits reached between the landowner and the FWS, NRCS,
FSA, NMFS, NOS, USFS, or an appropriate state cooperating agency. This NWP also authorlzes
dzscharges of dredged or ﬂll material in waters of the United States for the reversion of wetlands that
were restored, enhanced, or established on prior-converted cropland or on uplands, in accordance
with a binding agreement between the landowner and NRCS, FSA, FWS, or their designated state

- cooperating agencies (even though the restoration, enhancement, or establishment activity did not
require a section 404 permit). The prior condition will be documented in the original agreement or
permit, and the determination of return to prior conditions will be made by the Federal agency or
appropriate state agency executing the agreement or permit. Before conducting any reversion activity
the permittee or the appropriate Federal or state agency must notify the district engineer and include
the documentation of the prior condition. Once an area has reverted to its prior physical condition, it
will be subject to whatever the Corps Regulatory requirements are appllcable to that type of land at
the time. The requirement that the activity results in a net increase in aquatic resource functions and
services does not apply to reversion activities meeting the above conditions. Except for the activities
described above, this NWP does not authorize any future discharge of dredged or fill material
associated with the reversion of the area.to its prior condition. In such cases a separate permit would
be required for any reversion.

Reporting. For those activities that do not require pre-construchon notif' cation, the permittee must
submit to the district engineer a copy of: (1) The binding stream enhancement or restoration
agreement or wetland enhancement, restoration, or establishment agreement, or a project
description, including project plans and location map; (2) the NRCS or USDA Technical Service .
Provider. documentation for the voluntary stream enhancement or restoration action or wetland
restoration, enhancement, or establishment action; or (3) the SMCRA permit issued by OSMRE or the
applicable state agency. The report must also include information on baseline ecological conditions on
the project site, such as a delineation of wetlands, streams, and/or other aquatic habitats. These
documents must be submitted to the district engineer at least 30 days pnor to commencmg activities
in waters of the United States authonzed by this NWP

Notlflcatlon The permlttee must submit a pre»construcnon nottflcatlon to the dtstrlct engineer prior
to commencing any. activity (see general condition 31), -éxcept for the following activities: (1) Activities
conducted -on non- Federal public iands and private lands, in accordance with the terms and
conditions of a binding stream enhancement or restoration agreement or wetland enhancement,
restoration, or establishment agreement between the landowner and the U.S. FWS, NRCS, FSA,

. NMFS, NOS, USFS or their designated state cooperating agencies; (2) Voluntary stream or wetland
restoration or enhancemient action, or wetiand.establishment action, documented by the NRCS or
USDA Technical Service Provider pursuant to NRCS Field Office Technical Guide standards; or (3)
The reclamation of surface coal mine lands, in.accordance with an SMCRA permit issued by the
OSMRE or the applicable state agency..However, the permittee must submit a copy of the appropnate
documentation to the dnstnct engmeer to fuiflll the reporting requirement. , :
{Sections: 10- and 404) R S KR A PN ST :

Note: ThIS NWP can be used to authonze compensatory mrt:gat:on pro;ects mcludmg mitigation
banks and in-lieu fee projects. However, this: NWP.does not authorize the reversion of an area used
for & compensatory mitigation pro;ect to its. pr/or condition, since compensatory mitigation is generally
mtended to be permanent A .
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2012 Natuonwade Permlt

P!ease read this Nationwide Permit along with the Genéral, Reglonal and Spec:al condmons that may
be associated with this permit. It is your responsibility to insure your project meets this nationwide -
permit and the conditions at alf times. If changes are needed or if you cannot meet these -
requirements, please notify the Corps before proceeding Wlth the work. e

27. Aquatic Habitat Restoration, Establishment, and Enhancement Actvv:ties

Activities in waters of the United States associated with the restoration, enhancement, and
establishment of tidal and non-tidal wetlands and riparian areas, the restoration and enhancement of
nontidal streams and other non-tidal open waters, and the rehabilitation or enhancement of tidal
streams, tidal wetlands, and tidal open waters, prowded those actuvntles result in net mcreases in
aquatic resource functions and services.

To the extent that a Corps permit is required, activities authorized by this NWP include, but are nct
limited to: The removal of accumulated sediments; the installation, removal, and maintenance of small
water control structures, dikes, and berms, as well as discharges of dredged or fill material to restore
appropriate stream channel configurations after small water control structures, dikes, and berms, are
removed; the installation of current deflectors; the enhancement, restoration, or establishment of riffle
and pool stream structure; the placement of in-stream habitat structures; modifications of the stream
bed and/or banks to restore or establish stream meanders; the backfilling of artificial channels; the
removal of existing drainage structures, such as drain tiles, and the filling, blocking, or reshaping of
drainage ditches to restore wetland hydrology; the installation of structures or fills necessary to
establish or re-establish wetland or stream hydrology; the construction of small nesting islands; the
construction of open water.areas; the construction of oyster habitat over unvegetated bottom in tidal
waters; shellfish seeding; activities needed to reestablish vegetation, including plowing or discing for
seed bed prepafatlon and the planting of appropriate wetland species; reestablishment of submerged
aquatic vegetation in areas where those plant communities previously existed; reestablishment of tidal
wetlands in tidal waters where those wetlands previously existed; mechanized land clearing to remove
non-native invasive, exotic, or nuisance vegetation; and other related actlvmes Only natwe plant
species should be planted at the site.

This NWP authorizes the relocation of non-tidal waters mcludmg non-hdai wetlands and streams
on the project site provided there are net increases in aquatic resource functions and services. Except
for the relocation of non-tidal waters on the project site, this NWP does not authorize the conversion -
of a stream or natural wetlands to another aquatic habitat type (e.g., stream to wetland or vice versa)
or uplanhds. Changes in wetland plant communities that occur when wetiand -hydrology is more fully
restored during wetland rehabilitation activities are not considered a conversion to another aquatic -
habitat type. This NWP does not authorize stream channelization. This NWP does not authorize the
relocation of tidal waters or the conversion of tidal waters; including tidal wetlands to other aquatic -
uses, such as the conversion of tidal wetlands into open water impoundments. .~ -

Compensatory mitigation is not required for activities authorized by thns NWP since these actwmes

“must result in net increases in aquatic resource functions and services:’ N :

Reversion. For enhancement, restoration, and establishment acf:twmes conducted (1) In-. _
accordance with the terms and conditions of a binding stream or wetiand enhancement or restoration
agreement, or a wetland establishment agreement, between the landowner and the U.S. Fish and
Wildlife Service (FWS), the Natural Resources Conservation Service (NRCS), the Farm Service -
Agency (FSA), the National Marine Fisheries Service (NMFS}, the National Ocean Service (NOS),- .
U.S, Forest Service (USFS), or their designated state cooperating agericies; (2) as voluntary wetland
restoration, enhancement, and establishment actions documented by the NRCS or USDA Téchnical .

- Service Provider pursuant to NRCS Field Office Technical Guide standards; or (3) on reclaimed
surface coal mine lands, in accordance with a Surface Mining Control and Reclamation Act permit
issued by the Office of Surface Mining Reclamation and Enforcement (OSMRE) or the applicable
state agency, this NWP also authorizes any future discharge of dredged or fill material associated with
~ the reversion of the area to its documented prior condition and use (i.e., prior to the restoration,
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