UNI TED STATES ENVI RONVENTAL PROTECTI ON AGENCY
WASHI NGTON, D. C. 20460

FEB 24 1981
OFFI CE OF ENFORCEMENT

MEMORANDUM

SUBJECT: Source Applicability under the Interpretative
Rul i ng

FROM Director

Di vi sion of Stationary Source Enforcenent

TO Carl C. Kohnert, Jr, Acting Director
Enf orcement Division, Region | X

This is in response to your nenorandum of Decenber 30, 1980,
in which you requested an applicability determ nation under the
Em ssion offset Interpretative Ruling.

Kernridge O Conpany submtted an application on June 27,
1979 for the installation of 15 steam generators. Under the
January 16, 1979 Interpretative Ruling, in effect at the tine of
permt application, Kernridge was not required to install LAER or
obtain offsets for CO because the project would be |ocated in a
"cl ean pocket” of a designated nonattai nnent area and its inmpact on
t he actual nonattai nnent area was determ ned to be insignificant
for that pollutant. A problem has arisen because Kernridge has not
yet received the necessary permts. The Region reconsi dered what
woul d be necessary in the way of particulate offsets (the area is
al so nonattai nnent for TSP), ultimately requiring stack rather than
haul -road offsets. This reconsideration required considerable
investigation and tinme and changes in local regulations. The
process has just now been conpleted. Because a permt has not yet
been i ssued and because the offset Policy has been revised in the
interimto close this "clean spot" exenption, it is unclear to
whi ch regul ation Kernride oil should be subject. This issue is
di scussed bel ow.

It is DSSE's determ nation that the project should not be
subject to the construction noratorium because a conplete
application was submtted prior to July 1, 1979. 1In a January 13,
1981, tel ephone conversation with Robert Myers of ny staff, Don
Harvey of your staff confirmed that Region I X told Kernridge Ol
that their application was conplete prior to the July 1, 1979 date.
The construction noratoriumonly applies if the permt is applied
for after the June 30, 1979 deadline. See 44 FR 38471
(July 2, 1979).



There is no justification, however, for not subjecting this
project to the requirenents of the August 7, 1980 Offset Ruling
amendnments (45 FR 52741). These anmendnents do not apply to any
maj or stationary source or mmjor nodification that was not subject
to the ruling as in effect on January 16, 1979, if the owner or
oper at or:

A) Cbtained all final federal, state and | ocal
preconstructi on approvals or permts necessary under the applicable
SI P before August 7, 1980:

B) Comrenced construction within 18 nonths from August 7,
1980, or any earlier tinme required under the applicable SIP; and

O Did not discontinue construction for a period of 18
nmont hs or nore and conpl eted construction within a reasonabl e
tinme.

Kernridge was not subject to the January 16, 1979, offset
Rul i ng because that ruling exenpted sources such as Kernridge
| ocating in clean pockets of designated nonattai nnent areas (the
"clean spot" exenption). However, since Kernridge has not yet
received final preconstruction permts necessary under the
applicable SIP, it has not fulfilled condition A above and so
cannot be exenpted from coverage under the August 7, 1980 offset
Policy amendnents, which elimnated the "clean spot" exenption.

DSSE has di scussed the Kernridge situation with the office of
General Counsel (0OGC) and the Control Progranms Devel opment Division
(CPDD) and we all agree that the best option avail able, assum ng
the only problemis with the availability of offsets, would be
redesi gnati on of the CO nonattai nnent area. Dan Harvey has
i nformed Robert Myers that the area in which Kernridge is |ocated
has never been nonitored, and was desi gnated nonattai nnent for CO
despite data indicating that only the netropolitan area of
Bakersfiel d exceeded the Co standard. |[If the part of Kern County
where Kernridge is |located can be redesi gnated attai nnment or
uncl assified, Kernridge would need to neet only the requirenents of
EPA' s August 7, 1980 Prevention of Significant Deterioration
regul ati ons.

Under 40 CFR 52.21(i)(10)(i), published at 45 FR 52739
(August 7, 1980), if Kecnridge submts a conplete PSD application
before June 8, 1981, it would need to neet air quality nmonitoring
provi sions of the June 19, 1978 regul ations, rather than the
requi renments of the August 7, 1980 regul ations. Additionally,
the source may be exenpt from any applicable nmonitoring if it
nmeets the inpact |evel specified at 40 CFR 52.21 (i)(8). See FR
32739, August 7, 1980.



Thi s response has been prepared with the concurrence of OGC
and CPDD. Please contact Robert Myers at FTS-755-2564 if you
have any questions regarding this determ nation.

Edward E. Rei ch

cc: Darryl Tyler
Eric Smth
Dave Howekanp
Don Harvey
M ke Trutna
Nancy Mayer



