10/30/98

(AR-13))

Robat F. Hodanbos, Chief
Divison of Air Pdlution Control

Ohio Environmentd Pratection Agency
1800 WaterMark Drive

Columbus, Ohio 43215-1099

Dear Mr. Hodanbos:

Thisletter isin regoonseto your letter dated October 2, 1998, proposing the option of expanding the credible
evidence baileplate language inyour TitleV permits. | undergtand from your |etter aswell as conversstionson
September 22, 1998 and October 7, 1998, that the regulated community in Ohio has concarns with the current
languege and some groups have varbdly informed you thet they may goped thar TitleV pamit if thelanguegeis
not removed.

It isthe United States Environmental Protection Agency’s (USEPA) pogtion that the generd language addressing
the use of aredible evidenceis necessary to makeit dear thet despite any other language contained in the parmit,
crediible evidence can be usad to show compliance or noncompliance with gpplicable requirements. Parmit
providons containing testing or monitoring requirements sometimes represant indances where aregulated entity
could condrue the languege to mean thet the methods for demongtrating compliance spedified inthe permit are
the only methods admissible to demondrate violdion of the permit tearms. It isimportant thet Title V' permits not
lend themsdvesto thisimproper condruction.

It isdso important to note, however, that Snceitsinitid promulgation in 1992, part 70 has required sources
cartifying compliance with terms and conditionsiin thar operating permitsto congder information other then data
from reference tes methodsin providing certifications thet are trug, accurale and complete. See eq., 4J0CHFR 8
70.5(d) (requiring compliance cartifications to be true, accurate, and complete™ based on information and bdlief
formed after ressonable inguiry”); § 70.6(8)(3) (discussing reguired monitoring, recordkesping, and reporting in
pat 70 parmits); 8 70.6(c)(5) (1997) & 8§ 70.6(c)(5) (1998) (compliance catification requirements of part 70
before and after Compliance Assurance Monitoring rulerevisonsto part 70); sseds0 62 Fed. Reg. 8314, 8319
20 (Feb. 24, 1997). Therefore, prior to and independent of the credible evidence rule and the concerns expressd
by the regulated community with thet rule, part 70 dreedy reguired regpongble offiddsto congder nonHreference
test datain cartifying compliance, and part 70 pamit terms may not dter nor impede thet requirement.

Having explained theimportance of induding the credible evidence generd languege currently contained inthe
TitleV parmitsthe Ohio Environmentd Protection Agency (OEPA) issues, USEPA doesnat bdievethat it is
goproprigteto indudein Title V parmitsthe additiond language you propose in your October 2 letter. The
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beckground of this court decison does nat bdong in Title V permits The Title V' pamit is designed to indude
the reguirements for the subject source, nat the higtorica and legd badkground for those requirements. In
addition, the dedigon did not affect the vdidity of EPA’s Title V regulaions or any pamitsissued thereunder.
However, ndther the aredible evidence rue nor the indusion of generd aredible evidence language in a Title V
permit waives the parmitteg s right to chdlenge ather the credible evidence rule, or the admissihility or credibility
of paticular evidence in individud adjudications | believe the concermned parties you mention in your letter are
aware of the court dedigon and thar rights presarved in the ruling, and would have the opportunity to exerdse
those rights if the gppropriate Stuation arose. For the reasons lided above, it is USEPA’s postion that the
numerous requests for hearings before the Director of OEPA are unfounded.

| hope thet this letter darifies USEPA’s position with respect to the nesd for aredible evidence baileplate languege
and as3sts OEPA with any hearings that may result from the issuance of Title V' parmits containing such

language. If you have any questions regarding this letter, please contact Genevieve Damico, of my g, a (312)
3534761.

Snoady yours,
5]

Chayl L. Newton, Ading Chief
Air Programs Branch



